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United States Court of Appeals for the First Circuit
May 10, 2023, Entered
No. 22-1513

JAMES P. RYAN, Plaintiff - Appellant, v. CARLO
DEMARIA, JR., Mayor, City of Everett; JAMIE
RUSSO, then-Director of Constituent Services;
DEBRA J. BRETON, Past Attorney/Mortgage Broker;
MICHAEL DESMOND, Building Inspector, City of
Everett; JAMES SHEEHAN, Building Inspector (and
Licensed Massachusetts Real Estate Salesperson in
2009 with MLS Inquiries), City of Everett; STEVEN
FINOCCHIO, Building Inspector, City of Everett;
JOHN FIELD, then-Building Inspector, City of Ever-
ett; ED SOBOLOWSKI, Building Inspector, City of
Everett; PAUL CALDERWOOD, then-Deputy Fire
Chief and Lt., City of Everett; MELISSA MURPHY,
then-Assistant City Solicitor, City of Everett; MAT-
THEW BERGE, Commonwealth of Massachusetts
Attorney General’s Abandoned Property Division;
KRIKOR DEKERMENJIAN, then-Director of the
Commonwealth of Massachusetts Attorney General’s
Abandoned Property Division; JILL BARRINGER,
then-Assistant City Solicitor, City of Everett; COL-
LEEN MEJIA, City Solicitor, City of Everett; SHIVA
KARIMI; JOHN VERNER, then-Middlesex County As-
sistant District Attorney; CASEY SILVIA, Middlesex
Assistant District Attorney; WARREN LEE; GERALD
LEONE, Former Middlesex County District Attorney;
. JONATHAN MARK SILVERSTEIN, KP Law (for-
merly Kopelman & Paige); JANELLE M. AUSTIN, KP
Law (formerly Kopelman & Paige); LEONARD
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KOPELMAN, KP Law (formerly Lead Partner of the
former Kopelman & Paige); LINDA MONDANO, Dep-
osition Stenographer for KP Law; SAMUEL MILLER,
Middlesex Assistant District Attorney; WILLIAM
FREEMAN, then-Middlesex County District Attorney
Office Special Investigator; ANNE FOLEY, Middlesex
County District Attorney Office Victim Advocate;
JACK MYERS, Commonwealth of Massachusetts In-
spector General Investigator; WILLIAM DURETTE,
then-Suffolk County District Attorney Office Investi-
gator; VINCENT DEMORE, then-Assistant Suffolk
County District Attorney; DANIEL CONLEY, Former
Suffolk County District Attorney; MICHAEL P. UTKE,
Former Counsel for Plaintiff (2016-2017); RONALD
COGLIANO, Deputy Commissioner, Commonwealth of
Massachusetts of Professional Licensure; MAURA
LOONEY, Assistant Clerk of the Massachusetts Su-
preme dJudicial Court; JOSEPH M. MCGONAGLE,
JR., State Representative;, NICHOLAS HEGERTY,
Middlesex Superior Court Clerk’s Office; MATTHEW
DAY, Middlesex Superior Court Clerk’s Office; MI-
CHAEL SULLIVAN, Middlesex Superior Court Clerk;
RUTH BOURQUIN, then-American Civil Liberties
Union Executive Director; MARIAN RYAN, Middlesex
District Attorney; MARY O’NEIL, Middlesex District
Attorney Investigator; RACHAEL ROLLINS, Suffolk
County District Attorney; MICHELE GRANDA, Suf-
folk County Investigator; DENNIS O’'CONNOR, Suf-
folk County District Attorney Office Investigator;
ROBERT RIDGE, Boston Police Detective; GREG ST.
LOUIS, Public Words Director, City of Everett; PAUL
LANDRY, Police Captain, City of Everett; ERIN
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DEVENEY, Mayor’s Office, Chief of Staff, City of Ever-
ett; ELI REUSCH, Commonwealth of Massachusetts
Attorney General’s Office, Abandoned Property Divi-
sion; ALEXANDER PHILIPSON, Commonwealth of
Massachusetts Trial Court Attorney; CHIEF JUDGE
JUDITH FABRICANT, Commonwealth of Massachu-
setts Trial Court; LUZ A. CARRION, Massachusetts
Board of Bar Overseers; SAMANTHA MCLARNEY,
Intake Representative, Insurance Fraud Bureau of
Massachusetts; MARILYN BARRETT, Intake Supervi-
sor, Insurance Fraud Bureau of Massachusetts; STE-
PHEN M. ADAMS, Deputy General Counsel,
Insurance Fraud Bureau of Massachusetts; BER-
NARD GREENE, Suffolk County Assistant District At-
torney, Defendants - Appellees, ROBERT GREENE,
Suffolk County Assistant District Attorney, Defendant.

Counsel: JAMES P. RYAN, Plaintiff - Appellant, Pro
se, Saugus, MA.

For CARLO DEMARIA, JR., Mayor, City of Everett,
MICHAEL DESMOND, Building Inspector, City of
Everett, JAMES SHEEHAN, Building Inspector (and
Licensed Massachusetts Real Estate Salesperson in
2009 with MLS Inquiries), City of Everett, STEVEN
FINOCCHIO, Building Inspector, City of Everett,
JOHN FIELD, then-Building Inspector, City of Ever-
ett, MELISSA MURPHY, then-Assistant City Solicitor,
City of Everett, JILL BARRINGER, then-Assistant
City Solicitor, City of Everett, COLLEEN MEJIA, City
Solicitor, City of Everett, GREG ST. LOUIS, Public
Words Director, City of Everett, PAUL LANDRY, Police
Captain, City of Everett, Defendant - Appellees: John
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Joseph Davis Jr., Pierce Davis & Perritano LLP, Bos-
ton, MA; Keith Patrick Slattery, Melrose, MA; Keith
Patrick Slattery, City Hall-Law Department, Everett,
MA.

For JAMIE RUSSO, then-Director of Constituent Ser-
vices, Defendant - Appellee: Joseph James Brodigan
dJr., Brodigan & Gardiner LLP, Boston, MA.

For DEBRA J. BRETON, Past Attorney/Mortgage Bro-
ker, Defendant - Appellee: Katherine Land Kenney,
Peabody & Arnold LLP, Boston, MA; Christopher J.
Yagoobian, Adler Pollock & Sheehan PC, Providence,
RI.

For ED SOBOLOWSKI, Building Inspector, City of
Everett, PAUL CALDERWOOQOD, then-Deputy Fire
Chief and Lt., City of Everett, Defendant - Appellees:
John Joseph Davis Jr., Pierce Davis & Perritano LLP,
Boston, MA.

For MATTHEW QUINNAN BERGE, Commonwealth
of Massachusetts Attorney General’s Abandoned Prop-
erty Division, KRIKOR DEKERMENJIAN, then-
Director of the Commonwealth of Massachusetts At-
torney General’s Abandoned Property Division, JOHN
VERNER, then-Middlesex County Assistant District
Attorney, CASEY SILVIA, Middlesex Assistant Dis-
trict Attorney, GERALD LEONE, Former Middlesex
County District Attorney, SAMUEL MILLER, Middle-
sex Assistant District Attorney, WILLIAM FREEMAN,
then-Middlesex County District Attorney Office Spe-
cial Investigator, ANNE FOLEY, Middlesex County
District Attorney Office Victim Advocate, JACK
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MYERS, Commonwealth of Massachusetts Inspector
General Investigator, WILLIAM DURETTE, then-
Suffolk County District Attorney Office Investigator,
VINCENT DEMORE, then-Assistant Suffolk County
District Attorney, DANIEL F. CONLEY, Former Suf-
folk County District Attorney, RONALD COGLIANO,
Deputy Commissioner, Commonwealth of Massachu-
setts of Professional Licensure, MAURA LOONEY, As-
sistant Clerk of the Massachusetts Supreme Judicial
Court, NICHOLAS HEGERTY, Middlesex Superior
Court Clerk’s Office, MATTHEW DAY, Middlesex Su-
perior Court Clerk’s Office, MICHAEL SULLIVAN,
Middlesex Superior Court Clerk, MARIAN RYAN,
Middlesex District Attorney, MARY E. O’NEIL, Mid-
dlesex District Attorney Investigator, RACHAEL
SPLAINE ROLLINS, Suffolk County District Attorney,
MICHELE E. GRANDA, Suffolk County Investigator,
DENNIS O’CONNOR, Suffolk County District Attor-
ney Office Investigator, ALEX GABRIEL PHILIPSON,
Commonwealth of Massachusetts Trial Court Attor-
ney, JUDITH FABRICANT, Commonwealth of Massa-
chusetts Trial Court, LUZ A. CARRION,
Massachusetts Board of Bar Overseers, Defendant -
Appellees: Katherine B. Dirks, MA Attorney General’s
Office, Boston, MA.

For SHIVA KARIMI, Defendant - Appellee: Ralph F.
Holmes, Graham W. Steadman, McLane Middleton,
Manchester, NH.

For WARREN LEE, Defendant - Appellee: Andrea J.
Campbell, MA Attorney General’s Office, Boston, MA.
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For JONATHAN MARK SILVERSTEIN, KP Law (for-
merly Kopelman & Paige), JANELLE M. AUSTIN, KP
Law (formerly Kopelman & Paige), LEONARD KO-
PELMAN, KP Law (formerly Lead Partner of the for-
mer Kopelman & Paige), Defendant - Appellees:
Deborah 1. Ecker, KP Law PC, Boston, MA.

For LINDA MONDANO, Deposition Stenographer for
KP Law, Defendant - Appellee: Lewis C. Eisenberg,
CEK Quincy PC, Quincy, MA; Meredith Gill Fierro,
Cosgrove Eisenberg & Kiley PC, Boston, MA.

For MICHAEL P. UTKE, Former Counsel for Plaintiff
(2016 - 2017), Defendant - Appellee: Michael J. Rossi,
Conn Kavanaugh Rosenthal Peisch & Ford LLP, Bos-
ton, MA.

For RUTH A. BOURQUIN, then-American Civil Liber-
ties Union Executive Director, Defendant - Appellee:
Justin David Heller, Goulston & Storrs PC, New York,
NY; Gary M. Ronan, Goulston & Storrs PC, Boston,
MA.

For ERIN DEVENEY, Mayor’s Office, Chief of Staff,
City of Everett, Defendant - Appellee: John Joseph
Davis Jr., Pierce Davis & Perritano LLP, Boston, MA;
Keith Patrick Slattery, City Hall-Law Department,
Everett, MA.

For ELI REUSCH, Commonwealth of Massachusetts
Attorney General’s Office, Abandoned Property Divi-
sion, Defendant - Appellee: Katherine B. Dirks, MA
Attorney General’s Office, Boston, MA; Keith Patrick
Slattery, City Hall-Law Department, Everett, MA.
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For SAMANTHA MCLARNEY, Intake Representative,
Insurance Fraud Bureau of Massachusetts, MARILYN
BARRETT, Intake Supervisor, Insurance Fraud Bu-
reau of Massachusetts, STEPHEN M. ADAMS, Deputy
General Counsel, Insurance Fraud Bureau of Massa-
chusetts, Defendant - Appellees: Hugh C.M. Brady,
King, Tilden, McEttrick & Brink PC, Braintree, MA.

Judges: Before Kayatta, Howard and Montecalvo, Cir-
cuit Judges.

JUDGMENT

Appellant has appealed the denial of the district
court’s orders dismissing his complaint and denying
his motion to remove certain counsel. The portion of
the appeal from the order of dismissal is untimely and
is dismissed; the district court’s order denying the mo-
tion to remove is affirmed. See Bowles v. Russell, 551
US. 205, 214, 127 S. Ct. 2360, 168 L. Ed. 2d 96 (2007)
(“the timely filing of a notice of appeal in a civil case is
a jurisdictional requirement.”). Appellant’s motion to
add exhibit is allowed.
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United States District Court for the
District of Massachusetts

August 2, 2022, Decided; August 2, 2022, Filed
Civil Action No. 21-11158-NMG

JAMES P. RYAN, Plaintiff, v. CARLO DEMARIA, JR.,
et al., Defendants.

Counsel: James P. Ryan, Plaintiff, Pro se, Saugus,
MA.

For Carlo DeMaria, Jr, City of Everett Mayor, Michael
Desmond, Building Inspector, City of Everett, James
Sheehan, then-Building Inspector (and Licensed Mas-
sachusetts Real Estate Salesperson in 2009 with MLS
Inquiries into Said Property), City of Everett, Steven
Finocchio, Building Inspector, City of Everett, John
Field, then-Building Inspector, City of Everett, Melissa
Murphy, then-Assistant City Solicitor, City of Everett,
Jill Barringer, then-Assistant City Solicitor, City of
Everett, Colleen Mejia, City Solicitor, City of Everett,
Greg St. Louis, then-City of Everett Public Words Di-
rector, Paul Landry, City of Everett Police Captain,
Erin Deveney, City of Everett Mayor’s Office, Chief of
Staff, Defendants: John J. Davis, LEAD ATTORNEY,
Pierce Davis & Perritano LLP, Boston, MA; Keith Pat-
rick Slattery, Law Office of Keith Slattery, Melrose,
MA.

For Jamie Russo, then-Director of Constituent Ser-
vices, Defendant: Joseph J. Brodigan, Jr., Brodigan &
Gardiner, LLP, Boston, MA.
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For Atty Debra J. Breton, Past Attorney/Mortgage Bro-
ker for said Plaintiff, Defendant: Katherine L. Kenney,
LEAD ATTORNEY, Peabody & Arnold LLP, Boston,
MA; Christopher J. Yagoobian, Adler Pollock &
Sheehan PC, Providence, RI.

For Ed Sobolowski, Building Inspector, City of Everett,
Paul Calderwood, then-Deputy Fire Chief and Lt., City
of Everett, Defendants: John J. Davis, LEAD ATTOR-
NEY, Pierce Davis & Perritano LLP, Boston, MA.

For Matthew Berge, Commonwealth of Massachusetts
Attorney General’s Abandoned Property Division,
Gregory Dekermenjian, then-Director of the Common-
wealth of Massachusetts Attorney General’s Aban-
doned Property Division, John Verner, then-Middlesex
County Assistant District Attorney, Casey Silvia, Mid-
dlesex Assistant District Attorney, Gerald Leone, For-
mer Middlesex County District Attorney, Samuel
Miller, Middlesex Assistant District Attorney, William
Freeman, then-Middlesex County District Attorney
Office Special Investigator, Anne Foley, Middlesex
County District Attorney Office Victim Advocate, Jack
Myers, Commonwealth of Massachusetts Inspector
General Investigator, William Durette, then-Suffolk
County District Attorney Office Investigator, Vincent
DeMore, then-Assistant Suffolk County District Attor-
ney, Daniel Conley, Former Suffolk County District
Attorney, Ronald Cogliano, Deputy Commissioner,
Commonwealth of Massachusetts of Professional Li-
censure, Maura Looney, Assistant Clerk of the Massa-
chusetts Supreme Judicial Court, Nicholas Hegerty,
Middlesex Superior Court Clerks Office, Atty Matthew
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Day, Middlesex Superior Court Clerks Office, Michael
Sullivan, Middlesex Superior Court Clerk, Marian
Ryan, Middlesex District Attorney, Mary O’Neil, Mid-
dlesex District Attorney Investigator, Rachel Rollins,
Suffolk County District Attorney, Michele Granda, Suf-
folk County Investigator, Dennis O’Connor, Suffolk
County District Attorney Office Investigator, Atty Eli
Reusch, Commonwealth of Massachusetts Attorney
General’s Office, Abandoned Property Division, Alex-
ander Philipson, Commonwealth of Massachusetts
Trial Court Attorney, Chief Justice Judith Fabricant,
Commonwealth of Massachusetts Trial Court, Atty
Luz A. Carrion, Massachusetts Board of Bar Overse-
ers, Defendants: Katherine B. Dirks, Office of the At-
torney General, Boston, MA.

For Atty Shiva Karimi, Defendant: Ralph F. Holmes,
LEAD ATTORNEY, McLane, Graf, Raulerson & Mid-
dleton, P.A., Manchester, NH; Graham W Steadman,
McLane Middleton, Professional Association, Man-
chester, NH.

For Atty Jonathan Silverstein, KP Law (formerly Ko-
pelman & Paige), Atty Janelle Austin, KP Law (for-
merly Kopelman & Paige), Atty Leonard Kopelman,
KP Law (formerly Lead Partner of the former Kopel-
man & Paige), Defendants: Deborah 1. Ecker, KP Law,
P.C., Boston, MA.

For Linda Mondano, Deposition Stenographer for KP
Law, Defendant: Lewis C. Eisenberg, Cosgrove, Eisen-
berg & Kiley, PC, Quincy, MA.
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For Atty Michael P. Utke, Former Counsel for Plaintiff
(2016 - 2017), Defendant: Michael J. Rossi, Conn Ka-
vanaugh Rosenthal Peisch & Ford, LLP, Boston, MA.

For Ruth Bourquin, then-American Civil Liberties Un-
ion Executive Director, Defendant: Gary M Ronan,
LEAD ATTORNEY, Goulston & Storrs, Boston, MA;
Justin D. Heller, LEAD ATTORNEY, PRO HAC VICE,
Goulston & Storrs PC, New York, NY.

For Samantha McLarney, Intake Representative, In-
surance Fraud Bureau of Massachusetts, Marilyn Bar-
rett, Intake Supervisor, Insurance Fraud Bureau of
Massachusetts, Atty Stephen M. Adams, Deputy Gen-
eral Counsel, Insurance Fraud Bureau of Massachu-
setts, Defendants: Hugh C.M. Brady, Smith & Brink,
P.C., Braintree, MA.

Judges: Nathaniel M. Gorton, United States District
Judge.

Opinion by: Nathaniel M. Gorton

ORDER
GORTON, J.

On March 4, 2022, an Order of Dismissal entered in
accordance with the March 3, 2022 adoption of the
Magistrate Judge’s Report and Recommendation of
dismissal. See Docket Nos. 133, 134. More than one
month after this case was closed, on April 14, 2022, the
pro_se plaintiff filed a motion, see Docket No. 137,
which was denied by the Court on May 31, 2022. See
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Docket No. 138. The Court’s order explained that the
motion provided no jurisdictional basis for reopening
and, to the extent plaintiff seeks to have this federal
court remove counsel from state court proceedings, this
Court is without jurisdiction to do so. Id.

Almost one month after the denial of this motion, on
June 29, 2022, plaintiff filed a notice of appeal of the
March 4, 2022 Order of Dismissal and the May 31,
2022 Order. See Docket No. 139. The pro se plaintiff
paid the $ 505 appeal fee, see Docket No. 140, and the
United States Court of Appeals for the First Circuit as-
signed the appeal No. 22-1513. See Docket No. 142.

On July 26, 2022, the pro se plaintiff filed a motion
seeking permission to file his appeal “out of time.” See
Docket No. 144. The pro se plaintiff states, in part, that
he “offers to take a Polygraph to prove the Plaintiff did
not receive a Copy of the Response from the Court after
Plaintiff Filed the Opposition Documents on March 11,
2022.” Id. Attached to the motion are copies of emails
that the pro se plaintiff sent to a clerk. Id.

Here, the Court construes the pro se motion as seeking
an extension of time for appeal of the final judgment
under Fed. R. App. P. 4(a)(5). Under Rule 4(a)(5), a fed-
eral district court is authorized to extend the time to
file a notice of appeal “if . . . a party so moves no later
than 30 days after the time prescribed by this Rule 4(a)
expires” and “that party shows excusable neglect or
good cause.” Fed. R. App. P. 4(a)(5)(A)(i)- (ii).

Here, as the final judgment was entered on March 4,
2022, the deadline for the pro se plaintiff to file his
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notice of appeal under Rule 4(a)(1) was April 4, 2022.
Plaintiff filed his notice of appeal on June 29, 2022 -
well outside of Rule 4(a)(5)’s 30-day period for moving
for an extension of time to file a notice of appeal of the
final judgment. Because Plaintiffs notice of appeal of
the final judgment is filed outside the 30-day period for
moving for an extension of time to appeal the judg-
ment, the Court finds he has not met the time limits in
Rule 4(a)(5), and thus, the Court cannot grant an ex-
tension irrespective of any good cause or excusable ne-
glect.

To the extent the motion can be construed as a motion
to reopen the time for an appeal of the final judgment
under Rule 4(a)(6), this rule authorizes a district court
to reopen the time to file an appeal, but only if the fol-
lowing conditions are satisfied:

(A) the court finds that the moving party did not
receive notice under Federal Rule of Civil Proce-
dure 77(d) of the entry of the judgment or order
sought to be appealed within 21 days after entry;

(B) the motion is filed within 180 days after the
judgment or order is entered or within 14 days af-
ter the moving party receives notice under Federal
Rule of Civil Procedure 77(d) of the entry, which-
ever is earlier; and

(C) the court finds that no party would be preju-
“diced.!

! Rule 77(d) provides that “the clerk must serve notice of the
entry [of an order or judgment], as provided in Rule 5(b), on each
party who is not in default for failing to appear.” Fed. R. Civ. P.
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Fed. R. App. P. 4(a)(6). Even if all three conditions are
met, the Court has discretion to decide whether to reo-
pen the time to appeal. See Fed. R. App. P. 4(a)(6) (stat-
ing that a court “may” reopen the time to appeal if the
above conditions are met).

The record in this matter affirmatively shows that cop-
ies of the March 2022 Orders were mailed to the pro se
plaintiff at the address on the docket. See Docket No.
135. There is no indication on the record that the enve-

lope was returned to the Court as undeliverable. See
Docket.

Although the pro se plaintiff now avers that he did not
receive notice of the final judgment, it appears he re-
ceived, and responded to many other Court orders. See
Docket. In fact, plaintiff responded 9 days after the
issuance of the magistrate judge’s January 25, 2022
Report and Recommendation. See Docket No. 130. At-
tached to the pending motion are copies of several
email messages that plaintiff sent to the clerk. Notably,
plaintiff failed to include the reply email message that
were sent by the clerk.

Under the circumstances, the Court, in its discretion,
concludes that re-opening of the appeal period for the
order of dismissal under Fed. R. App. P. 4(a)(6) is not
merited.

77(d)(1). Rule 5(b) provides that “[a] paper is served under this
rule by ... mailing it to the person’s last known address — in
which event service is complete upon mailing.” F. R. Civ. P.

5(b)2)C).
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Accordingly, for the foregoing reasons, it is

ORDERED that Plaintiffs Motion (Docket No. 144) for
an Out of Time Appeal of the March 4, 2022 Order of
Dismissal, treated as either a motion to extend time
for filing a notice of appeal under Fed. R. App. P.
4(a)(5)(A)(1) or a motion to reopen the time to appeal
under Fed. R. App. P. 4(a)(6), is DENIED. The Clerk
shall transmit a copy of this Order to the United States
Court of Appeals for the First Circuit.

So ordered.

/s/ Nathaniel M. Gorton
Nathaniel M. Gorton

United States District Judge
Dated: August 2, 2022
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United States District Court for the
District of Massachusetts

March 3, 2022, Decided
Civil Action No. 21-11158-NMG

JAMES P. RYAN, Plaintiff, v. CARLO DEMARIA, JR.,
et al., Defendants.

Counsel: James P. Ryan, Plaintiff, Pro se, Saugus, MA.

For Carlo DeMaria, Jr, City of Everett Mayor, Michael
Desmond, James Sheehan, then-Building Inspector
(and Licensed Massachusetts Real Estate Salesperson
in 2009 with MLS Inquiries into Said Property), City
of Everett, Steven Finocchio, John Field, then-Building
Inspector, City of Everett, Melissa Murphy, then-Assis-
tant City Solicitor, City of Everett, Jill Barringer, then-
Assistant City Solicitor, City of Everett, Colleen Mejia,
City Solicitor, City of Everett, Greg St. Louis, then-City
of Everett Public Words Director, Paul Landry, City of
Everett Police Captain, Erin Deveney, City of Everett
Mayor’s Office, Chief of Staff, Defendants: John J. Da-
vis, LEAD ATTORNEY, Pierce Davis & Perritano LLP,
Boston, MA; Keith Patrick Slattery, Law Office of Keith
Slattery, Melrose, MA.

For Jamie Russo, then-Director of Constituent Ser-
vices, Defendant: Joseph J. Brodigan, Jr., Brodigan &
Gardiner, LLP, Boston, MA.

For Atty Debra J. Breton, Past Attorney/Mortgage Bro-
ker for said Plaintiff, Defendant: Katherine L. Kenney,
LEAD ATTORNEY, Peabody & Arnold LLP, Boston,
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MA; Christopher J. Yagoobian, Adler Pollock &
Sheehan PC, Providence, RI.

For Ed Sobolowski, Paul Calderwood, then-Deputy
Fire Chief and Lt., City of Everett, Defendants: John J.
Davis, LEAD ATTORNEY, Pierce Davis & Perritano
LLP, Boston, MA.

For Matthew Berge, Commonwealth of Massachusetts
Attorney General’s Abandoned Property Division,
Gregory Dekermenjian, then-Director of the Common-
wealth of Massachusetts Attorney General’s Aban-
doned Property Division, John Verner, then-Middlesex
County Assistant District Attorney, Casey Silvia, Mid-
dlesex Assistant District Attorney, Gerald Leone, For-
mer Middlesex County District Attorney, Samuel
Miller, Middlesex Assistant District Attorney, William
Freeman, then-Middlesex County District Attorney
Office Special Investigator, Anne Foley, Middlesex
County District Attorney Office Victim Advocate, Jack
Myers, Commonwealth of Massachusetts Inspector
General Investigator, William Durette, then-Suffolk
County District Attorney Office Investigator, Vincent
DeMore, then-Assistant Suffolk County District Attor-
ney, Daniel Conley, Former Suffolk County District
Attorney, Ronald Cogliano, Deputy Commissioner,
Commonwealth of Massachusetts of Professional Li-
censure, Maura Looney, Assistant Clerk of the Massa-
chusetts Supreme Judicial Court, Nicholas Hegerty,
Middlesex Superior Court Clerks Office, Atty Matthew
Day, Middlesex Superior Court Clerks Office, Michael
Sullivan, Middlesex Superior Court Clerk, Marian
Ryan, Middlesex District Attorney, Mary O’Neil,
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Middlesex District Attorney Investigator, Rachel Rol-
lins, Suffolk County District Attorney, Michele Granda,
Suffolk County Investigator, Dennis O’Connor, Suffolk
County District Attorney Office Investigator, Atty Eli
Reusch, Commonwealth of Massachusetts Attorney
General’s Office, Abandoned Property Division, Alex-
ander Philipson, Commonwealth of Massachusetts
Trial Court Attorney, Chief Justice Judith Fabricant,
Commonwealth of Massachusetts Trial Court, Atty
Luz A. Carrion, Massachusetts Board of Bar Overse-
ers, Defendants: Katherine B. Dirks, Office of the At-
torney General, Government Bureau - Trial Division,
Boston, MA.

For Atty Shiva Karimi, Defendant: Ralph F. Holmes,
LEAD ATTORNEY, McLane, Graf, Raulerson & Mid-
dleton, P.A., Manchester, NH; Graham W Steadman,
McLane Middleton, Professional Association, Man-
chester, NH.

For Atty Jonathan Silverstein, KP Law (formerly Ko-
pelman & Paige), Atty Janelle Austin, KP Law (for-
merly Kopelman & Paige), Atty Leonard Kopelman,
KP Law (formerly Lead Partner of the former Kopel-
man & Paige), Defendants: Deborah 1. Ecker, KP Law,
P.C., Boston, MA.

For Linda Mondano, Deposition Stenographer for KP
Law, Defendant: Lewis C. Eisenberg, Cosgrove, Eisen-
berg & Kiley, PC, Quincy, MA.

For Atty Michael P. Utke, Former Counsel for Plaintiff
(2016 - 2017), Defendant: Michael J. Rossi, Conn Ka-
vanaugh Rosenthal Peisch & Ford, LLP, Boston, MA.
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For Ruth Bourquin, then-American Civil Liberties Un-
ion Executive Director, Defendant: Gary M Ronan,
LEAD ATTORNEY, Goulston & Storrs, Boston, MA;
Justin D. Heller, LEAD ATTORNEY, PRO HAC VICE,
Goulston & Storrs PC, New York, NY.

For Samantha McLarney, Intake Representative, In-
surance Fraud Bureau of Massachusetts, Marilyn Bar-
rett, Intake Supervisor, Insurance Fraud Bureau of
Massachusetts, Atty Stephen M. Adams, Deputy Gen-
eral Counsel, Insurance Fraud Bureau of Massachu-
setts, Defendants: Hugh C.M. Brady, Smith & Brink,
P.C., Braintree, MA.

Judges: N M. Gorton, United States District Judge.
Opinion by: N M. Gorton

After consideration of plaintiff’s “Comprehensive re-
sponse . . . ” (Docket no. 130) which is treated as objec-
tions thereto, Report and Recommendation is accepted
and adopted.
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United States District Court for the
District of Massachusetts

January 25, 2022, Decided; January 25, 2022, Filed
Civil Action No. 21-11158-NMG
Counsel: James P. Ryan, Plaintiff, Pro se, Saugus, MA.

For Carlo DeMaria, Jr, City of Everett Mayor, Michael
Desmond, James Sheehan, then-Building Inspector
(and Licensed Massachusetts Real Estate Salesperson
in 2009 with MLS Inquiries into Said Property), City
of Everett, Steven Finocchio, John Field, then-Building
Inspector, City of Everett, Melissa Murphy, then-Assis-
tant City Solicitor, City of Everett, Jill Barringer, then-
Assistant City Solicitor, City of Everett, Colleen Mejia,
City Solicitor, City of Everett, Greg St. Louis, then-City
of Everett Public Words Director, Paul Landry, City of
Everett Police Captain, Erin Deveney, City of Everett
Mayor’s Office, Chief of Staff, Defendants: John J. Da-
vis, LEAD ATTORNEY, Pierce Davis & Perritano LLP,
Boston, MA; Keith Patrick Slattery, Law Office of Keith
Slattery, Melrose, MA.

For Jamie Russo, then-Director of Constituent Ser-
vices, Defendant: Joseph J. Brodigan, Jr., Brodigan &
Gardiner, LLP, Boston, MA.

For Atty Debra J. Breton, Past Attorney/Mortgage Bro-
ker for said Plaintiff, Defendant: Katherine L. Kenney,
LEAD ATTORNEY, Peabody & Arnold LLP, Boston,
MA,; Christopher J. Yagoobian, Adler Pollock &
Sheehan PC, Providence, RI.
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For Ed Sobolowski, Paul Calderwood, then-Deputy
Fire Chief and Lt., City of Everett, Defendants: John J.
Davis, LEAD ATTORNEY, Pierce Davis & Perritano
LLP, Boston, MA.

For Matthew Berge, Commonwealth of Massachusetts
Attorney General’s Abandoned Property Division,
Gregory Dekermenjian, then-Director of the Common-
wealth of Massachusetts Attorney General’s Aban-
doned Property Division, John Verner, then-Middlesex
County Assistant District Attorney, Casey Silvia, Mid-
dlesex Assistant District Attorney, Gerald Leone, For-
mer Middlesex County District Attorney, Samuel
Miller, Middlesex Assistant District Attorney, William
Freeman, then-Middlesex County District Attorney
Office Special Investigator, Anne Foley, Middlesex
County District Attorney Office Victim Advocate, Jack
Myers, Commonwealth of Massachusetts Inspector
General Investigator, William Durette, then-Suffolk
County District Attorney Office Investigator, Vincent
DeMore, then-Assistant Suffolk County District Attor-
ney, Daniel Conley, Former Suffolk County District
Attorney, Ronald Cogliano, Deputy Commissioner,
Commonwealth of Massachusetts of Professional Li-
censure, Maura Looney, Assistant Clerk of the Massa-
chusetts Supreme Judicial Court, Nicholas Hegerty,
Middlesex Superior Court Clerks Office, Atty Matthew
Day, Middlesex Superior Court Clerks Office, Michael
Sullivan, Middlesex Superior Court Clerk, Marian
Ryan, Middlesex District Attorney, Mary O’Neil, Mid-
dlesex District Attorney Investigator, Rachel Rollins,
Suffolk County District Attorney, Michele Granda,



App. 22

Suffolk County Investigator, Dennis O’Connor, Suffolk
County District Attorney Office Investigator, Atty Eli
Reusch, Commonwealth of Massachusetts Attorney
General’s Office, Abandoned Property Division, Alex-
ander Philipson, Commonwealth of Massachusetts
Trial Court Attorney, Chief Justice Judith Fabricant,
Commonwealth of Massachusetts Trial Court, Atty
Luz A. Carrion, Massachusetts Board of Bar Overse-
ers, Defendants: Katherine B. Dirks, Office of the At-
torney General, Government Bureau - Trial Division,

Boston, MA.

For Atty Shiva Karimi, Defendant: Ralph F. Holmes,
LEAD ATTORNEY, McLane, Graf, Raulerson & Mid-
dleton, P.A., Manchester, NH; Graham W Steadman,
McLane Middleton, Professional Association, Man-
chester, NH.

For Atty Jonathan Silverstein, KP Law (formerly Ko-
pelman & Paige), Atty Janelle Austin, KP Law (for-
merly Kopelman & Paige), Atty Leonard Kopelman,
KP Law (formerly Lead Partner of the former Kopel-
man & Paige), Defendants: Deborah 1. Ecker, KP Law,
P.C., Boston, MA.

For Linda Mondano, Deposition Stenographer for KP
Law, Defendant: Lewis C. Eisenberg, Cosgrove, Eisen-
berg & Kiley, PC, Quincy, MA.

For Atty Michael P. Utke, Former Counsel for Plaintiff
(2016 - 2017), Defendant: Michael J. Rossi, Conn Ka-
vanaugh Rosenthal Peisch & Ford, LLP, Boston, MA.
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For Ruth Bourquin, then-American Civil Liberties Un-
ion Executive Director, Defendant: Gary M Ronan,
LEAD ATTORNEY, Goulston & Storrs, Boston, MA;
Justin D. Heller, LEAD ATTORNEY, PRO HAC VICE,
Goulston & Storrs PC, New York, NY.

For Samantha McLarney, Intake Representative, In-
surance Fraud Bureau of Massachusetts, Marilyn Bar-
rett, Intake Supervisor, Insurance Fraud Bureau of
Massachusetts, Atty Stephen M. Adams, Deputy Gen-
eral Counsel, Insurance Fraud Bureau of Massachu-
setts, Defendants: Hugh C.M. Brady, Smith & Brink,
P.C., Braintree, MA.

Judges: JENNIFER C. BOAL, United States Magis-
trate Judge.

Opinion by: JENNIFER C. BOAL

REPORT AND RECOMMENDATION ON DEFEND-
ANTS’ MOTIONS TO DISMISS

[Docket Nos. 8, 16, 22, 80, 82, 86, 90, 91, 100, 104, 110]
Boal, M.J.

This action arises from pro se plaintiff James Ryan’s
grievances regarding rental property that he used to
own in Everett, Massachusetts. He appears to be chal-
lenging the evacuation of the property in 2009 due to
alleged building code violations, the foreclosure of the
property in 2010, and the alleged failure of various in-
dividuals over the years to resolve his grievances re-
garding these events. He has sued more than fifty



App. 24

individuals in the public and private sectors, including
the Mayor of Everett and his counsel, former lawyers,
current and former state prosecutors, a state judge,
and state trial court personnel. Defendants have
moved to dismiss all claims against them. Docket Nos.
8, 16, 22, 80, 82, 86, 90, 91, 100, 104, 110.* For the fol-
lowing reasons, this Court recommends that Judge
Gorton grant the motions.

I. FACTUAL BACKGROUND?
A. General Allegations

On April 22, 2009, Ryan was the owner of property lo-
cated at 50 Liberty Street, Everett, Massachusetts (the
“Property”). Complaint at 1. Ryan purchased the Prop-
erty from his father on or about June 1, 1998. Id. The

! On July 26, 2021, Judge Gorton referred the case to the un-
dersigned for full pretrial proceedings, including report and rec-
ommendation on dispositive motions. Docket No. 5.

%2 Because this matter is before the Court on a motion to dis-
miss for failure to state a claim, the Court “recite(s] the facts as
alleged in the plaintiffs] complaint, accepting all well-pleaded
facts as true and drawing all reasonable inferences in favor of the
non-moving party.” Abdisamad v. City of Lewiston, 960 F.3d 56,
57 (1st Cir. 2020) (quoting Squeri v. Mount Ida Coll., 954 F.3d 56,
61 (1st Cir. 2020)). Except as set forth below, see infra p. 5-6 and
n.3, this Court has not considered facts presented by the parties
in their memoranda of law that are not alleged in the Complaint
or documents not attached the Complaint. See Alt. Energy, Inc. v.
St. Paul Fire and Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001)
(citing Watterson v. Page, 987 F.2d 1, 3 (1st Cir. 1993)) (Ordinar-
ily, a court may not consider any documents that are outside of
the complaint, or not expressly incorporated therein, unless the
motion is converted into a motion for summary judgment).
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Property had been used as an eight-unit rental com-
plex since Ryan’s family’s ownership began in 1959, a
fact that Ryan alleges was openly known and approved
by the City of Everett. Id. Multiple city departments
carried out regular inspections of the Property. Id.

- On the afternoon of April 2 [sic], 2009, a false fire alarm
at the Property caused Ryan to be summoned to the
Property to investigate the problem. Id. at 2. When
Ryan arrived at the Property, City Building Inspector
Michael Desmond and Fire Lt. Paul Calderwood were
already inside the Property’s doorway. Id. Desmond
said to Ryan, “Remember me? ... Tell everyone to
move out . .. This is a three (3) family and you have
five (5) illegal apartments.” Id.

Desmond ordered that the Property be vacated imme-
diately, “with everyone under the threat of arrest.” Id.
All tenants were ordered to gather all of their belong-
ings and were expelled from the Property permanently
(or until the building could be brought up to Code). Id.
Desmond threatened Ryan and the tenants with arrest
if any of them “stepped foot on the property again.” Id.

Shortly thereafter, Desmond cited Ryan for various al-
leged violations of city ordinances, including having
five “illegal” apartments, having apartments with no
second means of egress, insufficient smoke and carbon
monoxide detectors, operating an illegal rooming
house, and not having a sprinkler system. Id. Ryan al-
leges that the Property was boarded up and all tenants
were forced to leave despite the City’s failure to comply
with Massachusetts law providing that notice and an
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opportunity to correct the nuisances must be given be-
fore action could be taken on the Property. Id.

Two weeks later, Ryan received a six-page letter dated
May 4, 2009 from the City’s Building Department de-
tailing numerous building code and zoning violations
at the Property, some of which were not detailed in the
citation Desmond gave to Ryan. Id. at 3. According to
Ryan, the letter stated that “All the violations be cor-
rected without delay” and threatened daily penalties if
the alleged violations were not corrected, “even though
the Building Inspector had specifically threatened the
Plaintiff with arrest if he ‘stepped foot on the property
again.”” Id.

On or about May 8, 2009, Ryan, through his attorney
Evan Gellar, contested the alleged violations and re-
quested a hearing in Malden District Court. Id. A hear-
ing was initially set for May 28, 2009 but was later
postponed to October 15, 2009. Id. During that time,
Ryan remained barred from the Property under the
threat of arrest. Id.

At the October 15, 2009 hearing, the City requested a
dismissal of all citations because, according to the City
Assistant Solicitor Melissa Murphy, there was “not
enough evidence to go forward.” Id. Nevertheless, the
City requested that Ryan pay $10,000 in fines. Id.
Eventually, the parties agreed to a $5,000 lien against
the Property, which could be collected when the Prop-
erty was sold. Id. According to Ryan, access to the Prop-
erty was to be restored upon dismissal of the case. Id.
He alleges that “[k]eys to Plaintiffs Property were not
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brought to the hearing, thus violating his rights to re-
tain his Property after the City decided that there was
‘not enough evidence to go forward.”” Id. at 3-4. The
case was continued until April 12, 2010, “but the threat
of arrest was not lifted by the [sic] Att. Murphy.” Id. at
4.

According to Ryan, Attorney Murphy was supposed to
prepare the lien document but, despite numerous calls
by Ryan’s attorneys, she never provided it to Ryan. Id.
On April 12, 2010, Ryan appeared at the Malden Dis-
trict Court for a hearing, but no one representing the
City appeared. Id. Ryan alleges that “despite the
Agreement that Plaintiff would have access to the
Property, Plaintiff was NOT allowed access to the
Property to make the necessary repairs to obtain his
rental income needed to restore and maintain the
mortgage on the home, and as a direct result of this
breach, the Property was foreclosed upon in June 2010
by US Bank National Association.” Id.

On November 4, 2020, U.S. Bank National Association
sold the Property for $150,000 to Gregory T. Antonelli,
a friend, associate, and political supporter of City of
Everett Mayor Carlo DeMaria, Jr. Id.

Ryan appears to allege that since 2009, he has con-
tacted state and federal law enforcement agents and
prosecutors in connection with his allegations, though
the Complaint is unclear as to exactly what his griev-
ances were and what he was asking the authorities to
investigate. See id. at 4-5. He also alleges that certain
evidence was not presented to the “Presiding Judge
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who should not have been appointed to preside over
the Plaintiffs case because of past conflicts of interest
with related associates of a past notorious client of said
Judge.” Id. at 5.

B. Prior State Court Action

In 2012, Ryan brought an action against the City of
Everett asserting breach of contract and tort claims
arising out of the City’s attempt to condemn the Prop-
erty for purported violations of city ordinances. Ryan v.
City of Everett, 95 Mass. App. Ct. 1117, 126 N.E.3d
1038, 2019 WL 2465232, at *1 (2019) (the “2012 State
Court Action”).? After a judge dismissed Ryan’s con-
tract claim, but before trial commenced on the remain-
ing tort claim, the parties agreed to settle the case for
$35,000, and the city reported the case as settled to
the judge on May 27, 2016. Id.; see also Complaint at
12-13. Ryan subsequently refused to execute a settle-
ment agreement that did not include an admission of
wrongdoing by the City. Ryan, 95 Mass. App. Ct. 1117,
126 N.E.3d 1038, 2019 WL 2465232, at *1. After sev-
eral months of inaction, the city filed a motion to dis-
miss, or in the alternative, to enforce the negotiated
settlement. Id. Five days before the scheduled hearing
on the motion, Ryan’s attorney filed a motion to

8 “Itis well-accepted that federal courts may take judicial no-
tice of proceedings in other courts if those proceedings have rele-
vance to the matters at hand.” Metropolitan Prop. and Casualty
Ins. Co. v. Sevin Hill Family Chiropractic, Inc., 322 F.R.D. 151,
154 (D. Mass. 2017) (quoting Kowalski v. Gagne, 914 F.2d 299,
305 (1st Cir. 1990)).
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withdraw from the case, which Ryan did not oppose. Id.
When Ryan did not appear at the motion hearing, or
file an opposition to the motion to enforce the settle-
ment, the judge allowed it in part and ordered the City
to pay Ryan the agreed-to settlement amount. Id.
Judgment entered on February 22, 2017. Id. Ryan did
not appeal from the judgment. Id.

Almost one year later, Ryan’s new counsel filed a Rule
60(b) motion to vacate the judgment. Id. In his support-
ing affidavit, Ryan alleged that his former attorney
and the City had fraudulently represented to the judge
that the matter was settled. Id. The judge denied
Ryan’s motion. Id. Ryan appealed the denial of his mo-
tion to vacate. Id. The Appeals Court of Massachusetts
affirmed the judge’s decision. See id. at *3. The Massa-
chusetts Supreme Judicial Court denied Ryan’s appli-
cation for further appellate review. Ryan v. City of
Everett, 483 Mass. 1102, 132 N.E.3d 948 (2019).

C. The Named Defendants

Ryan has named fifty-five defendants in this action:

® The Everett Defendants: Ryan has named ap-
proximately thirteen current or former City Offi-
cials, including the Mayor, Carlo DeMaria, Jr.,
current and former building inspectors, including
Desmond, and Fire Chief and Lt. Calderwood.
Ryan alleges that the Mayor used his position for
his friends’ financial gain. Complaint at 6. He fur-
ther alleges that Mayor DeMaria did not offer
housing and shelter assistance to the eight
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tenants who were displaced from the Property on
April 22, 2009. Id.

e Jamie Russo: According to Ryan, Jamie Russo
was a “self-described ‘Campaign Financier” for
Mayor DeMaria. Complaint at 6. Ryan alleges
that, in 2007, Russo offered to purchase the Prop-
erty from Ryan. Id. Ryan did not accept Russo’s of-
fer and Russo was “not pleased” with Ryan’s
decision. Id.

e Debra J. Breton: Breton is a former attorney
and mortgage broker for Ryan. Ryan alleges that
Breton forewarned and discouraged Ryan from ac-
cepting Russo’s offer to buy the Property. Id. at 6-
7. According to Ryan, Breton had a conflict of in-
terest. Id. at 7.

¢ The Commonwealth Defendants: Ryan has
named several current and former officials from
the Middlesex County District Attorney’s Office,
the Suffolk County District Attorney’s Office, the
Massachusetts Attorney General’s Office, and the
Massachusetts Trial Court.

- The Prosecutorial Defendants: Gerald Le-
one, former District Attorney (“DA”) for Mid-
dlesex County; Marian Ryan, current DA for
Middlesex County; Samuel Miller, Casey Sil-
via, and John Verner, Assistant DAs for Mid-
dlesex County; Rachael Rollins and Daniel
Conley, former DAs for Suffolk County; and
Vincent Demore, former Assistant DA for Suf-
folk County. Ryan generally alleges that the
Prosecutorial Defendants failed to investigate
his allegations regarding corruption in the
City of Everett and/or allegations regarding a
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2016 phone call. See, e.g., Complaint at 1011,
15,17-18.

- Other DA’s Office Officials: Anne Foley, Vic-
tim Advocate with the Middlesex County DA’s
Office; William Freeman and Mary O’Neill,
Investigators with the Middlesex County
DA’s Office; William Durette, Michele Granda,
and Dennis O’Connor, Investigators with the
Suffolk County DA’s Office. Ryan alleges that
these defendants also failed to pursue his al-
legations. See, e.g., id. at 13-14, 17-18.

- The AG’s Office Defendants: Matthew
Berge, Gregory Dekermenjian, former attor-
neys with the Massachusetts Attorney Gen-
eral’s Office Abandoned Housing Initiative;
and Eli Reusch, an Assistant Attorney Gen-
eral. Ryan alleges that Berge and Dekermen-
jian failed to inform him of his purported
rights under state law to remedy the building
code violations. Id. at 9. He also alleges that
Reusch did not bring new information to the
Superior Court’s attention regarding Ryan’s
allegations. Id. at 19-20.

- Judicial Defendants: Justice Judith Fabri-
cant, Chief Justice of the Massachusetts Trial
Court; Alexander Philipson, employee of the
Massachusetts Trial Court; Maura Looney,
Assistant Clerk of the Massachusetts Su-
preme Judicial Court; Michael Sullivan, Clerk
of the Middlesex County Superior Court; and
Matthew Day and Nicholas Hegerty, employ-
ees of the Middlesex Superior Court Clerk’s
Office. Ryan generally alleges that the State
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Court Defendants failed to bring information
regarding Ryan’s allegations to the attention
of the Clerk or Judge Peter Krupp, the judge
presiding over the 2012 State Court Action.
Id. at 16, 17, 20.

- Ryan alleges that Luz Carrion from the
Massachusetts Board of Bar Overseers
(“BBO”) investigated his claims against his
attorney and did not allow him to provide all
of his documentation regarding the allega-
tions. Id. at 20. She also allegedly declined to
investigate Ryan’s claims regarding other at-
torneys and law firms. Id.

- Ryan alleges that Jack Myers, an investi-
gator with the Massachusetts Inspector Gen-
eral’s Office, did not bring information
regarding Ryan’s allegations to others in state
government. Id. at 14.

¢ The KP Law Defendants: Ryan has named At-
torneys Jonathan Silverstein and Janelle Austin
of KP Law and Attorney Leonard Kopelman, for-
merly of Kopelman and Paige. The KP Law De-
fendants served as defense counsel for the City of
Everett in the 2012 State Court Action. Complaint
at 11-13.

e The IFB Defendants: Ryan has named Attorney
Stephen M. Adams, Deputy General Counsel for
the Insurance Fraud Bureau of Massachusetts
(“IFB”); Samantha McLarney, Intake Representa-
tive for the IFB; and Marilyn Barrett, Intake Su-
pervisor for the IFB. Ryan appears to allege that
the IFB Defendants failed to investigate his report
that a $16,882.37 check was mailed to his
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attention in December 2020 from the City of Ever-
ett’s Insurance Company eleven years after the
April 22, 2009 incident, as part of a forced settle-
ment to which he never agreed. Complaint at 21.

e Shiva Karimi: Attorney Kiva Sharimi repre-
sented the mortgagee of the Property during the
foreclosure proceeding. Complaint at 10.

* Ruth Bourquin: Ruth Bourquin is the Execu-
tive Director of the American Civil Liberties Un-
ion of Massachusetts (“ACLUM?”). Complaint at
17. Ryan alleges that Attorney Bourquin refused
to complete an intake form or investigate Ryan’s
claims that his and his tenants’ civil rights were
violated. Id. According to Ryan, Bourquin told him
that “there were not enough victims to look into
the Incident.” Id.

e Linda Modano:* Modano is a stenographer who
recorded Ryan’s deposition in the 2012 State
Court action. See Complaint at 13. Ryan alleges
that during a break in the deposition, Modano
asked whether she could ask a question “off the
record” and asked how to spell the name Gennaro
Angiulo. Id. She also allegedly asked whether An-
giulo was portrayed in the Black Mass film and
whether he was the head of New England orga-
nized crime. Id. In addition, Ryan alleges that,
during the deposition, he received a call from the
office of “this potential Witness in question,” which
he then identifies as Angiulo. Id.

4 Ryan incorrectly identifies her in the Complaint as Linda
Mondano. See Docket No. 90 at 1.
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® Michael P. Utke: Utke represented Ryan in the
2012 State Court Action. Complaint at 15. Ryan
alleges that Utke failed to represent him properly
by not taking his explicit direction in the 2012
State Court Action. Id. He also alleges that he
never agreed to the $35,000 settlement that Utke
negotiated with the City of Everett. Id.

¢ Ronald Cogliano: Cogliano was the Deputy
Commissioner of the Commonwealth of Massa-
chusetts Division of Professional Licensure. Com-
plaint at 16. Ryan alleges that Cogliano reviewed
information regarding threats of arrest, evictions,
and boarding of his Property made by the City of
Everett Building Inspector Desmond. Id. Accord-
ing to Ryan, Cogliano made certain conclusions re-
garding the legality and propriety of Desmond’s
actions, suggesting (but not expressly alleging)
that Cogliano should have taken some action in
response to Desmond’s actions but did not. Id.

Ryan has also named State Representative Joseph W.
McGonagle, Boston Police Detective Robert Ridge,
Suffolk County Assistant DA Robert Greene,” and
Middlesex County Assistant DA Warren Lee. These
Defendants have not yet entered an appearance in this
case.b

® Ryan has filed a request to amend the Complaint to change
Greene’s name to Bernard Greene, not Robert Greene, Docket
No. 126, which Judge Gorton granted on January 20, 2022,
Docket No. 127.

5 On November 23, 2021, this Court extended the time to
serve these Defendants to January 14, 2022. Docket No. 108. On

January 13, 2022, Ryan filed proofs of service on those Defend-
ants. Docket Nos. 119, 122, 123, 124. As discussed below, Ryan
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D. Ryan’s Claims

Ryan’s Complaint contains no causes of action. With-
out specifying which claims he brings against which
defendants, Ryan appears to assert (1) a violation of
his Fourteenth Amendment due process rights (Com-
plaint at 21); (2) a securities fraud claim pursuant to
17 C.ER. § 240.10b-5 (“Rule 10b-5”) (id. at 2122); (3) a
claim pursuant to the Federal Tort Claims Act
(“FTCA”), 28 US.C. § 2680 (id. at 22-23); and (4) treble
damages under the Civil Racketeer Influenced and
Corrupt Organization (“RICO”) statute (id. at 23).

II. ANALYSIS
A. Standard Of Review

A complaint must contain only “a short and plain
statement of the claim showing that the pleader is en-
titled to relief.” Fed. R. Civ. P.8(a)(2). To survive a mo-
tion to dismiss, the complaint “must contain sufficient
factual matter . . . to state a claim to relief that is plau-
sible on its face.” Abdisamad, 960 F.3d_at 59 (quoting
Saldivar v. Racine, 818 E3d 14, 18 (Ist Cir. 2016)). “If
the factual allegations in the complaint are too meager,
vague, or conclusory to remove the possibility of relief
from the realm of mere conjecture, the complaint is
open to dismissal.” Id. (quoting Barchock v. CVS Health
Corp., 886 F.3d 43, 48 (1st Cir. 2018)).

has not properly served these Defendants and this Court recom-
mends dismissal of the claims against them for insufficient ser-
vice of process.
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In assessing the sufficiency of the complaint, the Court
must first “strip away and discard the complaint’s con-
clusory legal allegations.” In re Montreal, Maine & At-
lantic Railway, Ltd., 888 F.3d 1, 6 (Ist Cir. 2018)
(quoting Shay v. Walters, 702 F.3d 76, 82 (1st Cir.
2012)). The Court must then “determine whether the
remaining facts allow it ‘to draw the reasonable infer-
ence that the defendant is liable for the misconduct al-
leged.”” Id. (quoting Jane Doe No. 1 v. Backpage.com,
LLC, 817 F3d 12, 24 (1st Cir. 2016)).

A document filed by a pro se party “is to be liberally
construed, and a pro se complaint, however inartfully
pleaded, must be held to less stringent standards than
formal pleadings drafted by lawyers.” Erickson v. Par-
dus, 551 US. 89,94, 127 S. Ct. 2197, 167 L. Ed. 2d 1081
(2007) (quoting Estelle v. Gamble, 429 U.S. 97, 106, 97
S. Ct. 285, 50 L. Ed. 2d 251 (1976)) (internal quotation
marks omitted). See also Fed. R. Civ. P. 8(e) (“Pleadlngs
must be construed so as to do justice.”).

B. Ryan’s Complaint Does Not Comply With Rule
8 Pleading Requirements

Rule 8 of the Federal Rules of Civil Procedure requires
a “short and plain statement of the claim showing that
the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
This requirement is meant to “give the defendant fair
notice of what the plaintiffs claim is and the grounds
upon which it rests.” Calvi v. Knox Cty., 470 F.3d 422,
430 (I1st Cir 2006) (quoting Educadores Puertor-
riguerios en Accién v. Herndndez, 367 F.3d 61, 66 (1st
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Cir.2004)). Although the Complaint is long and de-
scribes numerous events that took place over a span of
approximately twelve years, Ryan fails to plead basic
facts necessary for the Defendants to understand and
respond to the charges levied against them. He has
failed to identify which claims he brings against which
Defendants and it is very difficult to ascertain exactly
what he claims each of them did to give rise to liability
under the legal claims he mentions in the Complaint.

For example, Ryan alleges that Russo offered to pur-
chase the Property from Ryan but Ryan refused to ac-
cept Russo’s offer based on the “puzzling advice” of his
lawyer, Debra Breton. Complaint at 6. He also alleges
that Russo was not pleased with Ryan’s decision. Such
facts, even if true, do not allege any wrongdoing by
Russo. Similarly, Ryan alleges that Modano, a stenog-
rapher, asked some clarifying questions during Ryan’s
deposition in the 2012 State Court Action. Id. at 13.
Such allegations do not appear to give rise to any ac-
tionable claim.’

The Complaint makes lengthy, disjointed, and repeti-
tive allegations regarding various parties’ roles in con-
nection with the Property and prior litigation but there
is no specific count or claim actually asserted against
each of the defendants beyond general allegations of
“fraud” and “due process” allegedly committed by all
Defendants. “While the ‘First Circuit holds a pro se

7" Ryan appears to suggest that there was a link between
Modano’s questions at the deposition and a call he allegedly re-
ceived from Gennaro Angiulo. Id. Even if true, those allegations
alone do not give rise to an actionable claim.
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litigant to a standard of pleading less stringent than
that for lawyers,” ‘this cannot be taken to mean that

pro se complaints are held to no standard at all.’”
Phelps v. Local 0222, No. 09-11218-JLT, 2010 U.S. Dist.
LEXIS 88007, 2010 WL 3342031, at *5 (D. Mass. Aug.
20, 2010) (quoting Green v. Commonwealth of Mass.,
108 ER.D. 217, 218 (D. Mass. 1985)). Ryan’s Complaint
falls into the category of pleadings that are “so con-
fused, ambiguous, vague, or otherwise unintelligible
that its true substance, if any, is well disguised.” Id.
(quoting Black v. UNUM Provident Corp., 245
ESupp.2d 194, 197 (D. Me. 2003)). Accordingly, Ryan’s
Complaint is subject to dismissal for failure to comply
with Rule 8(a)(2) of the Federal Rules of Civil Proce-
dure.

C. The Majority Of Ryan’s Claims Are Untimely

Ryan’s claims have statutes of limitations ranging
from two to four years. See 28 U.S.C. § 2401 (cause of
action under FTCA has a two-year statute of limita-
tions); 18 US.C. § 1962 (civil RICO claim has a four-
year statute of limitations); Young v. Lepone, 305 F.3d
1, 8 (1st Cir. 2002) (citation omitted) (Rule 10b-5 claims
“must be commenced within one year after discovery
of the facts constituting the violation and within three
years after such violation.”); Nieves v. McSweeney, 241
E3d 46, 51 (1st Cir. 2001) (Section 1983 claims borrow
the forum state’s limitation period governing personal
injury causes of action, which in Massachusetts is
three years). Ryan’s allegations stem from an incident
at the Property in 2009, the foreclosure of the Property
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in 2010, state court litigation that commenced in 2012,
a purported settlement in 2016, and a final judgment
entered on February 22, 2017. He filed this action on
July 15, 2021. Docket No. 1. As such, more than four
years had passed since the events giving rise to his
claims and the majority of his claims are barred by the
applicable statute of limitations.®

D. To The Extent That Ryan’s Complaint Chal-
lenges The Judgment In The State Court Action,

It Is Subject To Dismissal Under The Rooker-
Feldman Doctrine

Several Defendants argue that the Rooker-Feldman
doctrine bars Ryan’s claims. See Docket No. 26 at 7,
Docket No. 87 at 7-9, Docket No. 101 at 16, Docket No.
111 at 6-7. The Rooker-Feldman doctrine implicates
the Court’s subject matter-jurisdiction. Mills v. Har-
mon Law Offices, PC., 344 F.3d 42, 44 n. 1 (Ist Cir.
2003). The doctrine arose from two Supreme Court de-
cisions, Rooker v. Fidelity Trust Co., 263 U.S. 413, 44
S. Ct. 149, 68 L. Ed. 362 (1923) and District of Colum-
bia Court of Appeals v. Feldman, 460 US. 462, 103
S. Ct. 1303, 75 L. Ed. 2d 206 (1983). See Davison v.
Gov’t of Puerto Rico-Puerto Rico Firefighters Corps.,

8 Ryan appears to make allegations regarding some of the
Defendants’ failure to investigate his claims in 2019 and 2020.
See, e.g., Complaint at 17 (alleging that in late October 2020, de-
fendant Middlesex DA Ryan sent an investigator and a police of-
ficer to Ryan’s home “regarding the missing Files and Witness to
Plaintiff Deposition Contact claims.”). Although such allegations
fall within the statute of limitations, they are dismissable for
other reasons as discussed below.
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471 F3d 220, 222 (1st Cir. 2006). “In both of these
cases, state-court losers instituted federal suits com-
plaining of injuries caused by the state-court judg-
ments rendered against them and asking the federal
courts to review and reject those judgments.” Id. The
Supreme Court held that the lower federal courts do
not have subject matter jurisdiction to review final
judgments of state courts; only the Supreme Court has
such jurisdiction under 28 US.C. 1257.1d.

In Exxon Mobil Corp. v. Saudi Basic Indus. Corp., “the
Supreme Court reined in the lower courts’ application

of Rooker-Feldman, limiting the doctrine to [] those
kinds of cases from which the doctrine derived.” Id. (cit-
ing Exxon Mobil Corp., 544 US. 280, 284, 125 S. Ct.
1517, 161 L. Ed. 2d 454 (2005)). “Post-Exxon, the lower
courts cannot rely on Rooker-Feldman to dismiss a
case unless, inter alia, the federal plaintiff seeks re-
dress of an injury caused by an allegedly erroneous
state court decision; if the plaintiff alleges a constitu-
tional violation by an adverse party independent of the
injury caused by the state court judgment, the doctrine
does not bar jurisdiction.” Id. (emphasis in original; ci-
tations omitted).

In Exxon, the Supreme Court stressed that 28 US.C.
1257 does not “stop a district court from exercising
subject-matter jurisdiction simply because a party at-
tempts to litigate a matter previously litigated in state
court.” Exxon, 544 U.S. at 293. If a federal plaintiff pre-
sents some independent claim, one in which he is not
simply complaining of the state court judgment itself,
“then there is jurisdiction and state law determines
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whether the defendant prevails under principles of
preclusion.” In other words, the Rooker-Feldman doc-
trine is narrow, prohibiting only de facto appeals of
state court judgments, and distinct from the law of is-
sue and claim preclusion. See Lance v. Dennis, 546 U.S.
459, 466, 126 S. Ct. 1198, 163 L. Ed. 2d 1059 (2006);
see also Klimowicz v. Deutsche Bank Nat’l Trust Co.,
907 F.3d 61, 66 (I1st Cir. 2018) (“[TThe Rooker-Feldman
doctrine is not contingent upon an identity between
the issues actually litigated in the prior state-court
proceedings and the issues proffered in the subsequent
federal suit”; rather, “the critical datum is whether the
plaintiffs federal suit is, in effect, an end-run around a
final state-court judgment.”). “Rooker-Feldman is not
simply preclusion by another name.” Lance, 546 U.S. at
466.

In large part because Ryan’s complaint is confusing
and disjointed, it is difficult to determine whether in
fact Ryan is seeking relief from the judgment in the
2012 State Court Action® or asserting legal wrongs al-
legedly perpetrated by the various defendants, inde-
pendent of any injury caused by the judgment in the
2012 State Court Action. To the extent that Ryan’s
Complaint may be read as attempting to appeal the
judgment of the state court, it is subject to dismissal
under the Rooker-Feldman doctrine. In any event, the

® The Commonwealth Defendants mention a judgment en-
tered in a forfeiture action in Malden District Court, see Docket
No. 101 at 16, but the record before this Court does not contain
any details regarding that judgment.
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- complaint is dismissable on several other grounds as
discussed below.

E. Res Judicata

The KP Law and Everett Defendants argue that
Ryan’s claims are barred by the doctrine of res judi-
cata. Docket No. 26 at 7; Docket No. 105 at 8-10. “A
federal court is generally bound under res judicata to
give the same preclusive effect to a state court judg-
ment as would be given to it by a local court within
that state.” FPL Energy Maine Hydro LLC v. FE.R.C.,
551 F.3d 58, 63 (1st Cir. 2008). “Res judicata ‘makes a
valid final judgment conclusive on the parties . . . and
prevents relitigation of all matters that were or could
have been adjudicated in the action.”” Andrew Robin-
son Int’l, Inc. v. Hartford Fire Ins. Co., 547 F.3d 48, 52
(1st Cir. 2008) (quotation omitted). Under Massachu-
setts law, res judicata requires the presence of three
elements: “(1) the identity or privity of the parties to
the present and prior actions; (2) the identity of the
cause of action; and (3) prior final judgment on the
merits.” Bui v. Ma, 62 Mass. App. Ct. 553, 579 (2004)
(citations omitted). A plaintiffis precluded from litigat-
ing not only those claims that were actually decided
but those that could have been brought in that action.
Id.

It appears that the third element has been satisfied.
See Ryan v. City of Everett, 95 Mass. App. Ct. 1117, 126
N.E.3d 1038 (2019). The KP Law and Everett Defend-
ants were not parties to the State Court Action and
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they have not addressed the identity or privity of the
parties element of res judicata. With respect to identity
of the cause of action, “Massachusetts deems causes of
action identical for claim preclusion purposes if they
‘grow out of the same transaction, act, or agreement,
and seek redress for the same wrong.”” Andrew Robin-
son Int’l, Inc., 547 F.3d at 52 (quoting Brunson v. Wall,
405 Mass. 446, 541 N.E.2d 338 (1989) (internal modifi-
cations omitted)).

On the record before this Court, I am unable to make
a determination regarding the identity of the causes of
action. The parties have not provided to the Court a
copy of the complaint in the 2012 State Court Action.
The only information before this Court regarding the
allegations in the 2012 State Court Action is the state-
ment in the Appeals Court’s decision that “[iln 2012,
Ryan, the former owner of a residential building in the
city, brought an action against the city asserting
breach of contract and tort claims arising out of the
city’s attempt to condemn the property for purported
violations of city ordinances.” Ryan, 95 Mass. App. Ct.
1117 at *1. Though it appears likely that this element
is satisfied, the Defendants have not made a sufficient
showing at this stage. See In re Colonial Mortg. Bank-
ers Corp., 324 F3d 12, 16 (1st Cir. 2003) (Dismissal on
an affirmative defense, such as res judicata, can only
occur if the facts that establish the defense are “defin-
itively ascertainable from the allegations of the com-
plaint, the documents (if any) incorporated therein,
matters of public record, and other matters of which
the court may take judicial notice” and “the facts so
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gleaned [] conclusively establish the affirmative de-
fense.”). Accordingly, I decline to recommend dismissal
on this basis.

F. The Due Process Claim Against the KP Law De-
fendants, Breton, the IFB Defendants, Karimi
Bourquin, Modano, And Utke Must Be Dis-

missed Because They Are Not State Actors

Ryan alleges that the Defendants violated his Four-
teenth Amendment due process rights. Complaint at
21. There is no direct cause of action by an individual
for a constitutional violation; rather, such a claim must
be brought under 42 US.C. § 1983. Tomaselli v. Beau-
lieu, 967 F.Supp.2d 423, 433 n.3 (D. Mass. 2013) (cita-
tions omitted). To make a viable Section 1983 claim, a
plaintiff must show, among other things, that the con-
duct complained of transpired under color of state law.
Santiago v. Puerto Rico, 655 F.3d 61, 68 (1st Cir. 2011).
In addition, the Fourteenth Amendment applies only to
government actors. See Lugar v. Edmonson Qil Co.,
457 US. 922, 924 (1982).1 1t does not ordinarily create
a right of action against private parties. Batavitchene

v. O'Malley, No. 13-10729-GAO, 2013 U.S. Dist. LEXIS
53896, 2013 WL 1682376, at *6 (D. Mass. Apr. 16,2013).

Here, Ryan does not allege, and it does not appear that
he could accurately allege, that the KP Law Defend-
ants, Breton, the IFB Defendants, Karimi, Bourquin,

10 “Section 1983’s “under color of state law’ requirement is the
functional equivalent of the Fourteenth Amendment’s ‘state ac-
tion’ requirement.” Santiago, 655 F.3d at 68 (citations omitted).
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Modano, and Utke are state actors. The KP Law De-
fendants, Breton, Karimi, Bourquin, and Utke are pri-
vate lawyers and Ryan’s allegations against them
appear to be related to their function as attorneys for
him or others. See Complaint at 6, 10, 1113, 15, 17. “It
is well-settled that a lawyer does not act under the
color of state law in performing a lawyer’s traditional
function as counsel to a party.” Batavitchene, 2013 U.S.
Dist. LEXIS 53896, 2013 WL 1682376, at *6 (citing
cases).

The IFB Defendants are employees of the Massachu-
setts Insurance Fraud Bureau (“IFB”) and Ryan al-
leges that they were acting in their capacity as such
in connection with his allegations against them. See
Complaint at 21. The IFB is a private investigative
agency funded by two private voluntary associations of
Massachusetts insurance carriers. See Commonwealth
v. Ellis, 429 Mass. 362, 708 N.E.2d 644 (1999). As such,
employees of the IFB are not state actors. See United
States v. Pimental, 199 ER.D. 28, 34 (D. Mass. 2001)
(finding that the IFB should be treated as a private
agency employing private investigators, rather than as
a government agency employing government person-
nel).

Finally, there are no allegations that Modano is a state
employee. Rather, the Complaint states that she is a
“Deposition Stenographer for KP Law.” Complaint at
13. As such, she is also not a state actor. Accordingly, I
find that Ryan’s due process claim against the KP Law
Defendants, Breton, the IFB Defendants, Karimi,
Bourquin, Modano, and Utke must be dismissed.
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G. Ryan Has Failed To State A Due Process Claim

The Due Process Clause of the Fourteenth Amendment,
which prohibits a state from depriving any person of
“life, liberty, or property, without due process of law,”
U.S. Const. amend XIV, § 1, has both a substantive and
a procedural component. Gonzalez-Fuentes v. Molina,
607 F.3d 864, 879 (1st Cir. 2010) (citing DePoutot v. Raf-
faelly, 424 E3d 112, 118 (1st Cir. 2005)). It is not clear
whether Ryan asserts a substantive or procedural due
process claim in his Complaint. In either case, he has
failed to state a claim.

“The substantive component of due process protects
against ‘certain government actions regardless of the
fairness of the procedures used to implement them.””
Id. at 880 (quoting Souza v. Pina, 563 F.3d 423, 425-426
(1st Cir. 1995)). “The right to substantive due process
is, however, confined within relatively narrow limits.”
Ramos-Pinero v. Puerto Rico, 453 F.3d 48, 52 (1st Cir.
2006). In order to state a valid substantive due pro-
cess claim, the complaint must allege a “deprivation
of an established life, liberty, or property interest,
and that such deprivation occurred through govern-
mental action that shocks the conscience.” Clark v.
Boscher, 514 F3d 107, 112 (1st Cir. 2008) (emphasis in
original). “It is bedrock law in this circuit [] that viola-
tions of state law—even where arbitrary, capricious, or
undertaken in bad faith—do not, without more, give
rise to a denial of substantive due process under the
U.S. Constitution.” Coyne v. City of Somerville, 972 F.2d
440, 444 (1st Cir. 1992) (citations omitted). Nothing
alleged in Ryan’s complaint reaches the level of
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conscience-shocking behavior. Accordingly, he has
failed to state a substantive due process claim.

With respect to procedural due process, “if a state pro-
vides adequate postdeprivation remedies—either by
statute or through the common-law tort remedies
available in its courts—no claim of a violation of pro-
cedural due process can be brought under § 1983
against the state officials whose random and unau-
thorized conduct occasioned the deprivation.” Lowe v.
Scott, 959 F.2d 323, 340 (1st Cir. 1992) (citations omit-
ted). Here, Ryan had and pursued adequate post-
deprivation remedies. He contested the alleged code
violations in Malden District Court and later brought
an action against the City of Everett.!! Complaint at
3-4; Ryan. 95 Mass. App. Ct. 1117. Therefore, Ryan
has also failed to state a procedural due process claim.

H. Ryan Alleges No Act Or Omission In Connection
With The Sale Of Securities And, Therefore, Any
Claims Arising Under Rule 10b-5 Must Be Dis-
missed

Ryan alleges violations of Rule 10b-5, which he errone-
ously describes as the “Massachusetts law addressing
misrepresentation.” Complaint at 21. “Rule 10b-5
promulgated by the Securities and Exchange Commis-
sion (SEC) under the aegis of section 10(b) of the Secu-
rities Exchange Act of 1934 (Exchange Act), renders it
unlawful ‘[tJo make any untrue statement of a material

11 Indeed, it appears that he recovered damages in the State
Court Action. See Ryan, 95 Mass. App. Ct. 1117 at *1.
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fact . . . in connection with the purchase or sale of any
security.’” S.E.C. v. Tambone, 597 F.3d 436, 438 (1st Cir.
2010) (quoting 17 C.ER. § 240.10b-5(b)). To state a
cause of action under Section 10(b) and Rule 10b-5, a
plaintiff must plead scienter, a material omission or
misrepresentation, and a detrimental reliance causing
injury, all in connection with the purchase or sale of a
security. In re Segue Software, Inc. Securities Litig., 106
ESupp.2d 161, 166 (D. Mass. 2000) (citing Holmes v.
Bateson, 5683 F.2d 542, 551 (1st Cir. 1978)). There are
no allegations in the Complaint regarding the pur-
chase or sale of any security. Absent such allegations,
there is no viable claim under Rule 10b-5.%

I Ryan Has Failed To State An FTCA Claim Be-
cause None Of The Defendants Are Emplovees

Or Agents Of The Federal Government

Ryan appears to bring a claim under the Federal Tort
Claims Act (“FTCA”). See Complaint at 22 (citing to
28 US.C. 2680). The FTCA, however, applies only to
torts committed by employees of the federal govern-
ment. See Tsosie v. United States, 452 F.3d 1161, 1163
(10th _Cir._2006) (citation omitted). None of the

12 To the extent that Ryan is attempting to bring a claim for
misrepresentation and/or fraud under Massachusetts law, he has
failed to allege any false statements of fact by the Defendants. He
has also failed to satisfy the heightened pleading standards for
allegations of fraud under Rule 9(b) of the Federal Rules of Civil
Procedure. See Mulder v. Kohl’s Dept Stores, Inc., 865 F.3d 17, 22
(1st Cir. 2017) (Rule 9(b) requires that a plaintiffs averments of
fraud specifically plead the time, place and content of the alleged
false representation.).
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Defendants are employees of the federal government.
As such, Ryan has failed to state a claim under the
FTCA.13

J.  Ryan Has Failed To State A Claim Under RICO

Under the heading “RELIEF SOUGHT,” Ryan re-
quests, among other things, “payment of any appropri-
ate Civil RICO (Racketeer Influenced and Corrupt
Organization) ‘Treble Damages.”” Complaint at 23.14
Section 1962(c) makes “unlawful for any person em-
ployed by or associated with any enterprise engaged
in, or the activities which affect, interstate or foreign
commerce, to conduct or participate, directly or indi-
rectly, in the conduct of such enterprise’s affairs
through a pattern of racketeering activity or collection
of unlawful debt.” 18 US.C. § 1962(c). Section 1962(d)
makes it unlawful to conspire to violate RICO. 18
US.C. 1962(d).

To state a claim under Section 1962(c), a plaintiff must
allege and prove (1) conduct; (2) of an enterprise; (3)

13 In addition, the proper defendant in an FTCA action is the
United States. See Averse v. United States, 99 F.3d 1200, 1207
(st Cir. 1996) (“The Westfall Act amended the FTCA to make an
action against the United States the exclusive remedy for money
damages for injury arising from the ‘negligent or wrongful act or
omission’ of a federal employee ‘acting within the scope of his of-
fice or employment,’ 28 U.S.C. 2679(b)(1), thus eliminating the
discretionary function requirement and making federal employ-
ees absolutely immune from suit for torts committed within the
scope of employment.”).

14 This reference appears to be the Complaint’s only one to
the civil RICO statute.
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through a pattern; (4) of racketeering activity. Soto-
Negron v. Taber Partners I, 339 F3d 35, 38 (Ist Cir
2003) (quoting N. Bridge Assocs., Inc. v. Boldt, 274 F.3d
38, 42 (Ist Cir. 2001)). For claims under Section
1962(d), a plaintiff must show that “the defendant
knowingly joined the conspiracy, agreeing with one or
more coconspirators ‘to further [the] endeavor, which,
if completed, would satisfy all the elements of a sub-
stantive [RICO] offense.” United States v. Velazquez-
Fontanez, 6 F.4th 205, 212 (1st Cir. 2021) (citing United
States v. Rodriguez-Torres, 939 F3d 16, 23 (1st Cir.
2019)). The Complaint contains no allegations that
would satisfy any of the elements of a RICO claim
against any of the Defendants.

K. The Judicial and Prosecutorial Defendants
Have Absolute Immunity From Ryan’s Claims

“Absolute immunity applies to a narrow swath of pub-
lic officials, including ‘udges performing judicial acts
within their jurisdiction,” prosecutors performing acts
intimately associated with the judicial phase of the
criminal process,” and agency officials with functions
similar to judges and/or prosecutors.” Goldstein v.
Galvin, 719 F3d 16, 24 (1st Cir. 2013) (citations omit-
ted). “The protection afforded by an absolute immunity
endures even if the official ‘acted maliciously and cor-
ruptly’ in exercising his judicial or prosecutorial func-
tions.” Id. (citing Wang v. N.H. Bd. of Regist. in Med.,
55 F.3d 698, 702 (1st Cir. 1995)). “It likewise endures
in the presence of grave procedural errors.” Id.
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(internal quotation marks omitted; citing Nyestedt v.
Nigro, 700 F.3d 25, 32 (I1st Cir. 2012)).

“[W]hen a judge carries out traditional adjudicatory
functions, he or she has absolute immunity for those
actions.” Zenon v. Guzman, 924 F.3d 611, 616 (1st Cir.
2019). Absolute quasi-judicial immunity also bars
claims against court personnel performing discretion-
ary functions which are an integral part of the judicial
process. Mabardy v. Grafton Cnty., No. 19-cv-223-PB,
2019 U.S. Dist. LEXIS 217065, 2019 WL 6879365, at *9
(D.N.H. Nov. 22, 2019) (citations omitted). Here, Ryan
alleges that the Judicial Defendants refused to bring
certain evidence before the judge presiding over the
State Court Action. See Complaint at 16, 17, 20. There-
fore, he is challenging essential judicial functions al-
legedly performed by Justice Fabricant and the other
Judicial Defendants in the processing of his claims and
other submissions to the courts, all of which fall within
the scope of judicial immunity. -

Similarly, “prosecutors are absolutely immune in exer-
cising the core prosecutorial functions of ‘initiating
prosecution and ... presenting the State’s case.”” Pe-
nate v. Kaczmarek, 928 F.3d 128, 135 (1st Cir. 2019)
(citing Imbler v. Pachtman, 424 U.S. 409, 431, 96 S. Ct.
984, 47 L. Ed. 2d 128 (1976)). To determine when a
prosecutor is entitled to absolute immunity, the Su-
preme Court has adopted a “functional approach,”
which looks to “the nature of the function performed,
not the identity of the actor who performed it, nor to
the ‘particular act’ in isolation.” Id. (internal citations
omitted). Following this approach, courts have found
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that prosecutors are immune from suits stemming
from the prosecutor’s decision whether or not to inves-
tigate a potential criminal offense. See Grant v. Hollen-
bach, 870 F.2d 1135, 1139 (6th Cir. 1989).

Ryan alleges that the Prosecutorial Defendants failed
to investigate his allegations of corruption and other
wrongdoing by Everett officials. See Complaint at 10-
11, 18, 15, 17, 18. Therefore, the Prosecutorial Defend-
ants are immune from Ryan’s claims against them.

L. Insufficient Service Of Process

The Everett Defendants, Utke, Cogliano, the KP Law
Defendants, and the IFB Defendants have moved to
dismiss the complaint because Ryan failed properly to
serve the summons and Complaint on them. Docket
No. 26 at 8-9; Docket No. 87 at 12; Docket No. 92 at 10;
Docket No. 105 at 10; Docket No. 111 at 4-5. Before a
federal court may exercise personal jurisdiction over a
defendant, proper service of process must be effected.
Morales v. Spencer. 52 F.Supp.3d 362, 364 (D. Mass.
2014) (citing Omni Capital Int’l Ltd. v. Rufolf Wolff &
Co., 484 US. 97, 104 (1987)). Rule 12(b)(5) provides
that a defendant may move to dismiss a complaint
based on insufficient service of process. Fed. R. Civ. P
12(b)(5). When sufficiency of process is challenged un-
der Rule 12(b)(5), plaintiff bears “the burden of proving
proper service.” Morales, 52 F. Supp. 3d at 365 (citation
omitted). “A return of service generally serves as prima
facie evidence that service was validly performed, but
a defendant may adduce rebuttal evidence to refute
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any presumption of valid service.” Id. (citation and in-
ternal quotation marks omitted).

Rule 4 of the Federal Rules of Civil Procedure sets forth
the acceptable methods for service of process. Under
Rule 4(e), an individual defendant may be served in
one of four ways: (1) by following the requirements of
state law for serving a summons in actions brought in
the courts of general jurisdiction in the state where the
district court is located or where service is made (here,
Massachusetts); (2) by delivering a copy of the sum-
mons and the complaint to the individual personally;
(3) by leaving copies of those items at the individual’s
dwelling or usual place of abode with someone of suit-
able age and discretion who resides there; or (4) by
delivering copies to an agent authorized by appoint-
ment or by law to receive service of process. Fed. R. Civ.

P 4(e).

The Massachusetts rules for service are substantially
similar to the federal rules. Service can be made upon
an individual by “delivering a copy of the summons
and of the complaint to him personally; or by leaving
copies thereof at his last and usual place of abode; or
by delivering a copy of the summons and of the com-
plaint to an agent authorized by appointment or by
statute to receive service of process . ..” Mass. R. Civ.

P 4d)(1).

The Everett Defendants, Utke, Cogliano, the KP Law
Defendants, and the IFB Defendants were served by
certified mail. See Docket Nos. 6, 36, 40, 41, 44, 49, 50,
55, 56, 64, 67, 69. Certified mail is not a permitted
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method of service of process in Massachusetts. See
Mukheriee v. Blake, No. CIV. A. 12-11381-FDS, 2013
US. Dist. LEXIS 73843, 2013 WL 2299521, at *3 (D.
Mass. May 24, 2013) (citing Fed. R. Civ. P_4(e); Mass.
BR. Civ. P_4(d) and (e)) (“[N]either the federal rules nor
the Massachusetts rules permit service of process by
certified mail upon individual defendants residing
within the Commonwealth.”). “Dismissal for failure to
meet the service requirements of 4(m) is disfavored,
however, where ‘there is a reasonably conceivable
means through which service may be obtained.”” Moli-
nelli-Freytes v. Univ. of Puerto Rico, 727 F.Supp.2d 60,
63 (D.PR. 2010) (citation omitted). Therefore, where
service may be properly effected, the Court has discre-
tion to quash the improper service and order the plain-
tiff to properly serve the defendants. Id.

Because, as discussed above, this Court is recommend-
ing dismissal of all of Ryan’s claims, it declines to rec-
ommend that Judge Gorton quash service and allow
Ryan an opportunity to properly serve the Defendants.®

15 As discussed above, Ryan has also named State Repre-
sentative Joseph W. McGonagle, Boston Police Detective Robert
Ridge, Suffolk County Assistant DA Bernard Greene, and Mid-
dlesex County Assistant DA Warren Lee. Those Defendants have
not entered an appearance in this case. Nevertheless, it appears
that service on them was also improper as they were served via
U.S. mail. See Docket Nos. 119, 122, 123, 124. For that reason,
the claims against them are dismissable for failure to meet the
service requirements or Rule 4(m). This Court similarly declines
to recommend that Judge Gorton quash service and allow Ryan
an opportunity to properly serve them because Ryan has failed to
state a claim against them for many of the same reasons applica-
ble to the moving Defendants.
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III. RECOMMENDATION

For the foregoing reasons, this Court recommends
that Judge Gorton grant the Defendants’ motions to
dismiss and dismiss the Complaint in its entirety.

IV. REVIEW BY DISTRICT JUDGE

The parties are hereby advised that under the provi-
sions of Fed. R. Civ. P 72(b), any party who objects to
these proposed findings and recommendations must
file specific written objections thereto with the Clerk of
this Court within 14 days of service of this Report and
Recommendation. The written objections must specifi-
cally identify the portion of the proposed findings, rec-
ommendations, or report to which objection is made,
and the basis for such objections. See Fed. R. Civ. P. 72.
The parties are further advised that the United States
Court of Appeals for this Circuit has repeatedly indi-
cated that failure to comply with Fed. R. Civ. P. 72(b)
will preclude further appellate review of the District
Court’s order based on this Report and Recommenda-
tion. See Phinney v. Wentworth Douglas Hospital, 199
E3d 1 (1st Cir 1999); Sunview Condo. Ass’n v. Flexel
Int’l, Ltd., 116 F.3d 962 (1st Cir. 1997); Pagano v. Frank,
983 F.2d 343 (1st Cir.1993).

/s/ Jennifer C. Boal
JENNIFER C. BOAL
United States Magistrate Judge




App. 56

United States Court of Appeals
For the First Circuit

No. 22-1513

JAMES P. RYAN,
Plaintiff - Appellant,
V.

CARLO DEMARIA, JR., Mayor, City of Everett;
JAMIE RUSSO, then-Director of Constituent Services;
DEBRA J. BRETON, Past Attorney/Mortgage Broker;

MICHAEL DESMOND, Building Inspector, City of
Everett; JAMES SHEEHAN, Building Inspector (and
Licensed Massachusetts Real Estate Salesperson in
2009 with MLS Inquiries), City of Everett; STEVEN
FINOCCHIO, Building Inspector, City of Everett;
JOHN FIELD, then-Building Inspector, City of Everett;
ED SOBOLOWSKI, Building Inspector, City of Everett;

PAUL CALDERWOOD, then-Deputy Fire Chief

and Lt., City of Everett; MELISSA MURPHY, then-
Assistant City Solicitor, City of Everett; MATTHEW
BERGE, Commonwealth of Massachusetts Attorney
General’s Abandoned Property Division,;
KRIKOR DEKERMENJIAN, then-Director of the
Commonwealth of Massachusetts Attorney General’s
Abandoned Property Division; JILL BARRINGER,
then-Assistant City Solicitor, City of Everett;
COLLEEN MEJIA, City Solicitor, City of Everett;
SHIVA KARIMI; JOHN VERNER, then-Middlesex
County Assistant District Attorney; CASEY SILVIA,
Middlesex Assistant District Attorney;
WARREN LEE; GERALD LEONE, Former Middlesex
County District Attorney; JONATHAN MARK
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SILVERSTEIN, KP Law (formerly Kopelman &
Paige); JANELLE M. AUSTIN, KP Law (formerly
Kopelman & Paige); LEONARD KOPELMAN, KP Law
(formerly Lead Partner of the former Kopelman &
Paige); LINDA MONDANO, Deposition Stenographer
for KP Law; SAMUEL MILLER, Middlesex Assistant
District Attorney; WILLIAM FREEMAN, then-
Middlesex County District Attorney Office Special
Investigator; ANNE FOLEY, Middlesex County
District Attorney Office Victim Advocate; JACK
MYERS, Commonwealth of Massachusetts Inspector
General Investigator; WILLIAM DURETTE, then-
Suffolk County District Attorney Office Investigator;
VINCENT DEMORE, then-Assistant Suffolk County
District Attorney; DANIEL CONLEY, Former Suffolk
County District Attorney; MICHAEL P. UTKE,
Former Counsel for Plaintiff (2016 - 2017); RONALD
COGLIANO, Deputy Commissioner, Commonwealth
of Massachusetts of Professional Licensure; MAURA
LOONEY, Assistant Clerk of the Massachusetts
Supreme Judicial Court; JOSEPH M. MCGONAGLE,
JR., State Representative; NICHOLAS HEGERTY,
Middlesex Superior Court Clerk’s Office; MATTHEW
DAY, Middlesex Superior Court Clerk’s Office;
MICHAEL SULLIVAN, Middlesex Superior Court
Clerk; RUTH BOURQUIN, then-American Civil
Liberties Union Executive Director; MARIAN RYAN,
Middlesex District Attorney; MARY O’NEIL,
Middlesex District Attorney Investigator;
RACHAEL ROLLINS, Suffolk County District
Attorney; MICHELE GRANDA, Suffolk County
Investigator; DENNIS O’CONNOR, Suffolk County
District Attorney Office Investigator; ROBERT
RIDGE, Boston Police Detective; GREG ST. LOUIS,
Public Words Director, City of Everett; PAUL
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LANDRY, Police Captain, City of Everett;
ERIN DEVENEY, Mayor’s Office, Chief of Staff,
City of Everett; ELI REUSCH, Commonwealth of
Massachusetts Attorney General’s Office, Abandoned
Property Division; ALEXANDER PHILIPSON,
Commonwealth of Massachusetts Trial Court
Attorney; CHIEF JUDGE JUDITH FABRICANT,
Commonwealth of Massachusetts Trial Court; LUZ A.
CARRION, Massachusetts Board of Bar Overseers;
SAMANTHA MCLARNEY, Intake Representative,
Insurance Fraud Bureau of Massachusetts;
MARILYN BARRETT, Intake Supervisor, Insurance
Fraud Bureau of Massachusetts; STEPHEN M.
ADAMS, Deputy General Counsel, Insurance Fraud
Bureau of Massachusetts; BERNARD GREENE,
Suffolk County Assistant District Attorney,

Defendants - Appellees,

ROBERT GREENE,
Suffolk County Assistant District Attorney,

Defendant.

Before

Kayatta, Howard and Montecalvo,
Circuit Judges.

ORDER OF COURT
Entered: August 9, 2023
The petition for panel rehearing is DENIED.
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By the Court:
Maria R. Hamilton, Clerk

cc:
James P. Ryan, John Joseph Davis Jr., Joseph James
Brodigan Jr., Katherine Land Kenney, Christopher J.
Yagoobian, Katherine B. Dirks, Ralph F. Holmes,
Graham W. Steadman, Andrea J. Campbell, Deborah
I. Ecker, Lewis C. Eisenberg, Meredith Gill Fierro,
Michael J Rossi, Gary M. Ronan, Justin David Heller,
Hugh C.M. Brady
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United States Code Service > TITLE 28. JUDI-
CIARY AND JUDICIAL PROCEDURE (§§ 1—
5001) > Part V. Procedure (Chs. 111—133) >
CHAPTER 133. Review; Miscellaneous Provi-
sions (§§ 2101—2113)

§ 2107. Time for appeal to court of appeals

(a) Except as otherwise provided in this section, no
appeal shall bring any judgment, order or decree in an
action, suit or proceeding of a civil nature before a
court of appeals for review unless notice of appeal is
filed, within thirty days after the entry of such judg-
ment, order or decree.

(b) In any such action, suit, or proceeding, the time
as to all parties shall be 60 days from such entry if one
of the parties is—

(1) ‘the United States;
(2) a United States agency;

(3) a United States officer or employee sued in
an official capacity; or

(4) a current or former United States officer or
employee sued in an individual capacity for an act
or omission occurring in connection with duties
performed on behalf of the United States, includ-
ing all instances in which the United States rep-
resents that officer or employee when the
judgment, order, or decree is entered or files the
appeal for that officer or employee. '

(¢) The district court may, upon motion filed not later
than 30 days after the expiration of the time otherwise
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set for bringing appeal, extend the time for appeal
upon a showing of excusable neglect or good cause. In
addition, if the district court finds—

(1) that a party entitled to notice of the entry of
a judgment or order did not receive such notice
from the clerk or any party within 21 days of its
entry, and

(2) that no party would be prejudiced,

the district court may, upon motion filed within 180
days after entry of the judgment or order or within 14
days after receipt of such notice, whichever is earlier,
reopen the time for appeal for a period of 14 days from
the date of entry of the order reopening the time for
appeal.

(d) This section shall not apply to bankruptcy mat-
ters or other proceedings under Title 11.
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USCS Federal Rules Annotated > Federal Rules
of Appellate Procedure > II. Appeal from a Judg-
ment or Order of a District Court

Rule 4. Appeal as of Right - When Taken [Effec-
tive until December 1, 2023]

(a) Appeal in a Civil Case.
(1) Time for Filing a Notice of Appeal.

(A) In a civil case, except as provided in
Rules 4(a)(1)(B), 4(a)(4), and 4(c), the notice of
appeal required by Rule 3 must be filed with
the district clerk within 30 days after entry of
the judgment or order appealed from.

(B) The notice of appeal may be filed by any
party within 60 days after entry of the judg-
ment or order appealed from if one of the par-
ties is:

(i) the United States;
(ii) a United States agency;

(iii) a United States officer or employee
sued in an official capacity; or

(iv) a current or former United States
officer or employee sued in an individual
capacity for an act or omission occurring
in connection with duties performed on
the United States’ behalf—including all
instances in which the United States rep-
resents that person when the judgment
or order is entered or files the appeal for
that person.
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(C) An appeal from an order granting or
denying an application for a writ of error co-
ram nobis is an appeal in a civil case for pur-
poses of Rule 4(a).

(2) Filing Before Entry of Judgment. A notice of
appeal filed after the court announces a decision
or order—but before the entry of the judgment or
order—is treated as filed on the date of and after
the entry.

(3) Multiple Appeals. If one party timely files a
notice of appeal, any other party may file a notice
of appeal within 14 days after the date when the
first notice was filed, or within the time otherwise
prescribed by this Rule 4(a), whichever period
ends later.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party files in the district court any
of the following motions under the Federal
Rules of Civil Procedure—and does so within
the time allowed by those rules—the time to
file an appeal runs for all parties from the en-
try of the order disposing of the last such re-
maining motion:

(i) for judgment under Rule 50(b);

(ii) to amend or make additional factual
findings under Rule 52(b), whether or not
granting the motion would alter the judg-
ment;

(iii) for attorney’s fees under Rule 54 if
the district court extends the time to ap-
peal under Rule 58;
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(iv) to alter or amend the judgment un-
der Rule 59;

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the mo-
tion is filed no later than 28 days after the
judgment is entered.

B)

(i) Ifaparty files a notice of appeal after
the court announces or enters a judg-
ment—Dbut before it disposes of any mo-
tion listed in Rule 4(a)(4)(A)—the notice
becomes effective to appeal a judgment or
order, in whole or in part, when the order
disposing of the last such remaining mo-
tion is entered.

(ii) A party intending to challenge an
order disposing of any motion listed in
Rule 4(a)(4)(A), or a judgment’s alteration
or amendment upon such a motion, must
file a notice of appeal, or an amended no-
tice of appeal—in compliance with Rule
3(c)—within the time prescribed by this
Rule measured from the entry of the or-
der disposing of the last such remaining
motion.

(iii) No additional fee is required to file
an amended notice.

(5) Motion for Extension of Time.

(A) The district court may extend the time
to file a notice of appeal if:
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(i) a party so moves no later than 30
days after the time prescribed by this
Rule 4(a) expires; and

(ii) regardless of whether its motion is
filed before or during the 30 days after the
time prescribed by this Rule 4(a) expires,
that party shows excusable neglect or
good cause.

(B) A motion filed before the expiration of
the time prescribed in Rule 4(a)(1) or (3) may
be ex parte unless the court requires other-
wise. If the motion is filed after the expiration
of the prescribed time, notice must be given to
the other parties in accordance with local
rules.

(C) No extension under this Rule 4(a)5)
may exceed 30 days after the prescribed time
or 14 days after the date when the order
granting the motion is entered, whichever is
later.

(6) Reopening the Time to File an Appeal. The
district court may reopen the time to file an appeal
for a period of 14 days after the date when its order
to reopen is entered, but only if all the following
conditions are satisfied:

(A) the court finds that the moving party did
not receive notice under Federal Rule of Civil
Procedure 77(d) of the entry of the judgment
or order sought to be appealed within 21 days
after entry;

(B) the motion is filed within 180 days after
the judgment or order is entered or within 14
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days after the moving party receives notice
under Federal Rule of Civil Procedure 77(d) of
the entry, whichever is earlier; and

(C) the court finds that no party would be
prejudiced.

Entry Defined.

(A) A judgment or order is entered for pur-
poses of this Rule 4(a):

(i) if Federal Rule of Civil Procedure
58(a) does not require a separate docu-
ment, when the judgment or order is en-

tered in the civil docket under Federal
Rule of Civil Procedure 79(a); or

(i1) if Federal Rule of Civil Procedure
58(a) requires a separate document,
when the judgment or order is entered in
the civil docket under Federal Rule of
Civil Procedure 79(a) and when the ear-
lier of these events occurs: '

¢ the judgment or order is set forth
on a separate document, or

¢ 150 days have run from entry of
the judgment or order in the civil
docket under Federal Rule of Civil
Procedure 79(a).

(B) Afailure to set forth a judgment or order
on a separate document when required by
Federal Rule of Civil Procedure 58(a) does not
affect the validity of an appeal from that judg-
ment or order.
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(b) Appeal in a Criminal Case.
(1) Time for Filing a Notice of Appeal.

(A) In a criminal case, a defendant’s notice
of appeal must be filed in the district court
within 14 days after the later of:

(i) the entry of either the judgment or
the order being appealed; or

(ii) the filing of the government’s notice
of appeal.

(B) When the government is entitled to ap-
peal, its notice of appeal must be filed in the
district court within 30 days after the later of:

(i) the entry of the judgment or order
being appealed; or

(ii) thefiling of a notice of appeal by any
defendant.

(2) Filing Before Entry of Judgment. A notice of
appeal filed after the court announces a decision,
sentence, or order—but before the entry of the
judgment or order—is treated as filed on the date
of and after the entry.

(8) Effect of a Motion on a Notice of Appeal.

(A) If a defendant timely makes any of the
following motions under the Federal Rules of
Criminal Procedure, the notice of appeal from
a judgment of conviction must be filed within
14 days after the entry of the order disposing
of the last such remaining motion, or within
14 days after the entry of the judgment of
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conviction, whichever period ends later. This
provision applies to a timely motion:

(i) for judgment of acquittal under Rule
29;

(ii) for a new trial under Rule 33, but if
based on newly discovered evidence, only
if the motion is made no later than 14
days after the entry of the judgment; or

(iii) for arrest of judgment under Rule
34.

(B) A notice of appeal filed after the court
announces a decision, sentence, or order—but
before it disposes of any of the motions re-
ferred to in Rule 4(b)(3)(A)—becomes effective
upon the later of the following:

(i) the entry of the order disposing of
the last such remaining motion; or

(ii) the entry of the judgment of convic-
tion.

(C) A valid notice of appeal is effective—
without amendment—to appeal from an order
disposing of any of the motions referred to in
Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon a finding
of excusable neglect or good cause, the district
court may—before or after the time has expired,
with or without motion and notice—extend the
time to file a notice of appeal for a period not to
exceed 30 days from the expiration of the time oth-
erwise prescribed by this Rule 4(b).
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(8) Jurisdiction. The filing of a notice of appeal
under this Rule 4(b) does not divest a district court
of jurisdiction to correct a sentence under Federal
Rule of Criminal Procedure 35(a), nor does the fil-
ing of a motion under 35(a) affect the validity of a
notice of appeal filed before entry of the order dis-
posing of the motion. The filing of a motion under
Federal Rule of Criminal Procedure 35(a) does not
suspend the time for filing a notice of appeal from
a judgment of conviction.

(6) Entry Defined. A judgment or order is entered
for purposes of this Rule 4(b) when it is entered on
the criminal docket.

(c) Appeal by an Inmate Confined in an Institu-
tion.

(1) Ifaninstitution has a system designed for le-
gal mail, an inmate confined there must use that
system to receive the benefit of this Rule 4(c)(1). If
an inmate files a notice of appeal in either a civil
or a criminal case, the notice is timely if it is de-
posited in the institution’s internal mail system on
or before the last day for filing and:

(A) itis accompanied by:

(i) a declaration in compliance with 28
US.C. §1746—or a notarized state-
ment—setting out the date of deposit and
stating that first-class postage is being
prepaid; or :

(ii) evidence (such as a postmark or
date stamp) showing that the notice was
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so deposited and that postage was pre-
paid; or

(B) the court of appeals exercises its discre-
tion to permit the later filing of a declaration
or notarized statement that satisfies Rule

4(c)(1)(AXD).

(2) If an inmate files the first notice of appeal in
a civil case under this Rule 4(c), the 14-day period
provided in Rule 4(a)(3) for another party to file a
notice of appeal runs from the date when the dis-
trict court dockets the first notice.

(3) When a defendant in a criminal case files a
notice of appeal under this Rule 4(c), the 30-day
period for the government to file its notice of ap-
peal runs from the entry of the judgment or order
appealed from or from the district court’s docket-
ing of the defendant’s notice of appeal, whichever
is later.

(d) Mistaken Filing in the Court of Appeals. Ifa
notice of appeal in either a civil or a criminal case is
mistakenly filed in the court of appeals, the clerk of
that court must note on the notice the date when it was
received and send it to the district clerk. The notice is
then considered filed in the district court on the date
so0 noted.




