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Filed January 3, 2023

Before: Kim McLane Wardlaw and
Mark J. Bennett, Circuit Judges, and
Gary S. Katzmann,” Judge.

Opinion by Judge Bennett

* * *

OPINION
BENNETT, Circuit Judge:

In 2014, the City of Costa Mesa (“City”) began
amending its zoning code to reduce the number and
concentration of sober living homes in its residential
neighborhoods. Two of its new ordinances—Ordi-
nances 14-13 and 15-11 (“Ordinances”)—made it un-
lawful to operate sober living homes without a permit.
The Ordinances define sober living homes as group
homes serving those who are “recovering from a drug
and/or alcohol addiction and who are considered
handicapped under state or federal law,” and define
group homes as “facilit[ies] that [are] being used as a
supportive living environment for persons who are
considered handicapped under state or federal law.”
Costa Mesa, Cal., Mun. Code § 13-6. Unlike addiction
treatment facilities, sober living homes do not require
a license from the state of California. Until the Ordi-
nances were adopted, the City did not regulate sober
living homes differently from other residences.

The Ordinances required all sober living homes,
including established homes, to be located more than

* The Honorable Gary S. Katzmann, Judge for the United
States Court of International Trade, sitting by designation.
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650 feet away from any other sober living home or any
state-licensed drug and alcohol treatment center. No
existing homes were grandfathered under the Ordi-
nances—i.e., if two operating sober living homes were
within 650 feet of each other, one would have to cease
operating as a sober living home. The Ordinances did
not address the criteria used to determine which
home could remain. They provided, however, that ap-
plicants could request reasonable accommodations
from permit conditions and requirements, like the
650-foot requirement.

Plaintiffs-Appellants SoCal Recovery, LLC
(“SoCal”) and RAW Recovery, LLC (“RAW?”) (together,
“Appellants”) operate sober living homes in Costa
Mesa, California, for persons recovering from drug
and alcohol addiction. Appellants submitted both per-
mit applications and reasonable accommodation re-
quests to the City so they could continue to operate
their sober living homes, even those that were operat-
ing within 650 feet of other sober living homes or
state-licensed drug and alcohol treatment centers.!?
The City found that Appellants were operating sober
living homes but denied some permits and reasonable
accommodation requests because the homes were op-
erating in violation of the new separation require-
ment.2 The City issued citations to Appellants for op-
erating the sober living homes without approval.

1 Four sober living homes at issue in this appeal were
opened or acquired after 2014, but before the applicable Ordi-
nances went into effect.

2 Two other reasonable accommodation requests were de-
nied because they were not submitted in writing, as required by
the Ordinances.
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The City also filed state court abatement actions
against Appellants.

Appellants sued the City, arguing that the Ordi-
nances and the City’s enforcement practices discrimi-
nated against them on the basis of disability under
the Fair Housing Act (FHA), 42 U.S.C. § 3601 et seq.,
the Americans with Disabilities Act (ADA), 42 U.S.C.
§ 12131 et seq., and the California Fair Employment
and Housing Act (FEHA), Cal. Gov’t Code § 12900 et
seq.3 The City moved for summary judgment against
Appellants. The district court granted the City’s mo-
tions, finding that Appellants did not establish that
residents in their sober living homes were actually
disabled,* or that the City regarded their residents as
disabled.?

3 Appellants withdrew other claims they brought under 42
U.S.C. §§ 1985-1986 and California Government Code §§ 11135,
65008. Appellants also brought a retaliation claim under the
FHA and a claim under 42 U.S.C. § 1983. The district court
granted summary judgment to the City on both. The district
court awarded the City attorneys’ fees on all these claims, which
it found “were asserted in a frivolous fashion.” Using a rough
estimate, the district court found 10% of the City’s total re-
quested fees were related to the frivolous claims and awarded
the City $21,935.84 in fees in RAW’s case and $20,923.01 in fees
in SoCal’s case.

4 The district court held that Appellants must prove their
“clients have a substantial impairment to a major life activity,
on a case-by-case basis.” SoCal Recovery, LLC v. City of Costa
Mesa et al., No. SACV 18-1304, 2020 WL 2528002, at *5 (C.D.
Cal. Apr. 10, 2020), reconsideration denied, No. SACV 18-1304,
2020 WL 4668145 (C.D. Cal. July 20, 2020).

5 We grant RAW’s motion to take judicial notice of the City
Council resolution upholding the denial of the Knox Street home
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Because the district court erred by requiring Ap-
pellants to adduce individualized evidence of actual
disability and failing to consider evidence that the
City regarded the residents of the sober living homes
as disabled, we reverse the district court’s grant of
summary judgment in both cases.

I. BACKGROUND
A. Sober Living Home Zoning Regulations

Through its 2014 and 2015 Ordinances, the City
imposed new zoning regulations regarding group
housing for persons with disabilities. Before the Ordi-
nances, about 94 unlicensed sober living homes were
legally operating in residential zones. Appellants ar-
gue that between 2014 and 2017, 73 sober living
homes had closed.® The City’s website indicates that
there are 16 approved sober living homes today.” The
City adopted the 650-foot separation restriction and
other restrictions in an explicit effort to reduce the

and the state court judgment and order in the City’s abatement
action against that home. We deny as unnecessary Appellants’
motions to take judicial notice of City Council and Planning
Commission resolutions that are already in the record.

6 The source in the record cited by Appellants lists 68 clo-
sures, assuming each entry is a different property.

7 See City Approved Sober Living/Group Homes,
https://app.smartsheet.com/b/publish?’ EQBCT={6f1941be362
4556ab1b03e829df4639 (last visited Aug. 31, 2022); see also
Group Homes/Sober Living Information and Application, Costa
Mesa, https://www.costamesaca.gov/city-hall/city-departments/
developmentservices/community-improvement-division/group-
homes-sober-livinginformation (last visited Aug. 31, 2022)
(providing information on “City approved sober living/group
homes,” “Operators that have closed,” and “Group homes cited”).
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number of sober living homes operating within the
City. The City was concerned about the “overconcen-
tration” of sober living homes in some neighborhoods,
which the City believed was “deleterious” to those
neighborhoods’ residential character.

The 2014 Ordinance, Ordinance 14-13, regulates
group housing for persons with disabilities in single-
family districts. Costa Mesa Mun. Code §§ 13-310—
312. It defined “[s]ober living home” as: “a group home
for persons who are recovering from a drug and/or al-
cohol addiction and who are considered handicapped
under state or federal law.” Id. § 13-6. “Group
home([s],” in turn, are defined as “facilit[ies] that [are]
being used as a supportive living environment for per-

sons who are considered handicapped under state or
federal law.” Id.

Ordinance 14-13 made it unlawful to operate a so-
ber living home in a single-family district without ob-
taining a special use permit. Id. § 13-311. Group
homes in single-family districts were limited to six oc-
cupants and needed to have a “house manager” resid-
ing in the home and present on a 24-hour basis. Id.
§ 13-311(a)(2), (a)(4).

In addition to the group home requirements, sober
living homes needed to meet certain additional condi-
tions. Relevant here, a sober living home could not be
“located within six hundred fifty (650) feet, as meas-
ured from the closest property lines, of any other so-
ber living home or a state licensed alcoholism or drug
abuse recovery or treatment facility” (“separation
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requirement”). Id. § 13-311(a)(14)(1).® An applicant
could seek relief from the “strict application” of the
permit requirements by requesting a reasonable ac-
commodation. Id. § 13-311(a)(15).9

8 Other requirements include that all occupants other than
the house manager are “actively participating in legitimate re-
covery programs.” § 13-311(a)(14)(11). Additionally, “[t]he sober
living home’s rules and regulations must prohibit the use of any
alcohol or any non-prescription drugs at the sober living home or
by any recovering addict either on or off site.” § 13-311(a)(14)(i1).

9 Permit applications are first submitted to the Director of
Economic and Development Services (“Development Director”),
who may make an initial determination, or designate another
official to do so. Costa Mesa, Cal., Mun. Code §§ 13-311, 322; see
id. § 13-6 (defining “director” as “[t]he director of [economic and]
development services of the City of Costa Mesa, or his or her de-
signee”). In this case, the Development Director designated the
City’s Zoning Administrator to make an initial decision regard-
ing a subset of sober home applications. An unfavorable decision
by the Development Director or Zoning Administrator is appeal-
able to the City Planning Commission and then to the City Coun-
cil. Id. §§ 13-8 to -11. The application shall include, inter alia, a
copy of the group home rules and regulations, the relapse policy,
and “[a]n affirmation by the owner/operator that only residents
(other than the house manager) who are handicapped as defined
by state and federal law shall reside at the group home.” Id. § 13-
311(a)(1)(viii).

Reasonable accommodation requests must be filed in writing
with the Planning Division. Id. § 13-200.62(a)—(b). Applicants
shall state “[t]he basis for the claim that the individuals are con-
sidered disabled under state or federal law, and why the accom-
modation is necessary to provide equal opportunity for housing
and to make the specific housing available to the individuals.”
1d. § 13-200.62(b)(2). And the application shall include documen-
tation that the applicant is “an individual with a disability,” “ap-
plying on behalf of one or more individuals with a disability,” or

“a developer or provider of housing for one or more individuals
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The 2015 Ordinance, Ordinance 15-11, applied
similar zoning regulations as Ordinance 14-13 but to
multi-family residential districts. Id. §§ 13-322 to
324. The same conditions for a special use permit un-
der Ordinance 14-13 applied to existing group homes
with six or fewer residents, including the 650-foot sep-
aration requirement for sober living homes. Id. §§ 13-
322, -324(a). Existing group homes and sober living
homes with seven or more residents needed to obtain
a conditional use permit within one year, and to apply
for an operator’s permit within 120 days. Id. §§ 13-
323, -324(b). A 650-foot separation requirement also
applied to sober living homes with seven or more res-
idents. Id. § 13-323(b). As with Ordinance 14-13, un-
der Ordinance 15-11, a group home could seek relief
from the “strict application” of the permit require-
ments by submitting a request for reasonable accom-
modation exempting it from a requirement. Id. §§ 13-
322(c), -200.62. Permit applications would be re-
viewed by the Development Director and could be ap-
pealed to the Planning Commission and City Council.
Id. §§ 13-7 to -11.

All permitting requirements in the Ordinances ap-
plied to both existing sober living homes and proposed
sober living homes. Since the Ordinances passed, the
City has received fifty-two reasonable accommodation
requests from group homes and has granted three,
none to Appellants.

with a disability.” Id. § 13-200.62(b)(4). The Development Direc-
tor’s decision on the request for reasonable accommodation can
be appealed to the Planning Commission, and then the City
Council. Id. §§ 13-7, -8, -10(1)(2)(c), -11(b).
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B. SoCal Recovery, LL.C

SoCal operates three sober living homes relevant
to this appeal. Two of the homes, located on Hudson
Avenue and Cecil Place, both opened before Novem-
ber 2014, are in single-family districts, and provide
housing to six or fewer residents in recovery. One
property, on East 21st Street, is in a multi-family res-
idential district, providing housing for up to thirty-
two residents in recovery. The East 21st Street home
opened prior to December 2015, before the multi-fam-
ily residential district Ordinance took effect. Each of
the homes is within 650 feet of another facility cov-
ered by the Ordinances.

SoCal submitted permit applications for all three
homes and applied for a reasonable accommodation
from the 650-foot requirement for the 21st Street
property. The City’s Development Director denied the
reasonable accommodation request, citing the 650-
foot separation requirement and concerns about the
overconcentration of sober living residences in the
area. At a 2016 public hearing, SoCal verbally re-
quested reasonable accommodations for the Hudson
Avenue and Cecil Place homes. The Zoning Adminis-
trator denied the permit applications because the
houses violated the 650-foot separation requirement
and denied the reasonable accommodation requests
because they were not made in writing.

SoCal appealed. The Planning Commission upheld
the denial of the reasonable accommodation request
and permit application for the 21st Street property.
The Planning Commission upheld the denials of the
permit applications for the Hudson Avenue and Cecil
Place homes without discussing the reasonable
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accommodations requests.1® The City Council adopted
resolutions upholding the decisions of the Planning
Commission, finding that each of the homes violated
the separation requirement. The City Council “deter-
mined that a separation requirement for such facili-
ties will still allow for a reasonable market for the
purchase and operation of sober living homes within
the City and still result in preferential treatment for
sober living homes.”

Like the Planning Commission, the City Council
denied the reasonable accommodation request for the
21st Street home, finding that waiver of the 650-foot
separation requirement was “not necessary to allow
one or more individuals who are recovering from drug
and alcohol abuse to enjoy the use of a dwelling within
the City” even if, “[i]n theory, [waiving the require-
ment] would allow [them] to enjoy the use of these
dwellings.”

The City then issued notices of violation to all
three homes, informing SoCal that they were operat-
ing unlicensed homes in violation of the Zoning Code
and ordering them to cease operations within sixty
days. The City also brought an abatement action in
state court, targeting one of the homes.

SoCal then brought this suit. SoCal alleged that
its sober living homes were illegally “subject to the
discriminatory limitation” in the zoning code—the
“separation requirement limiting the number of Sober

10 SoCal did not appeal the reasonable accommodation de-
nial for the Hudson Avenue and Cecil Place homes to the City
Council.
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Living Homes that may exist” in the residential
zones. !

During discovery, the City requested from SoCal
documents related to the “disability” status of every
one of its clients. The records the City requested in-
cluded “all medical records from all health care pro-
viders which provided any of [SoCal’s] clients any
treatment [starting from] January 1, 2014,” “all docu-
ments that relate to clients’ medical and health infor-
mation and histories, and information and histories
regarding clients’ drug use,” and records of all drug
tests performed at the facilities. SoCal refused to pro-
duce those documents, or to have any of its employees
testify about them, asserting that they were privi-
leged under HIPAA.12 The City moved for summary
judgment, arguing that without individualized evi-
dence, SoCal’s statutory disability discrimination
claims failed because SoCal had not demonstrated a
genuine dispute of material fact as to whether any of
its residents were “disabled” under the ADA and
FEHA, or “handicapped” under the FHA.

On summary judgment, two relevant issues were
whether Appellants’ residents had an actual disabil-
ity or were regarded as disabled by the City. First,
SoCal argued that a triable issue of fact existed as to
whether any of its residents had an “actual disability”
based on evidence about its admissions policies, rules,
and daily operations, as well as deposition testimony

11 SoCal also filed a motion for a preliminary injunction,
which the district court denied. We previously affirmed the dis-
trict court’s decision.

12 The City did not seek to compel production of the medical
records SoCal refused to produce.
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from SoCal staff. To argue that their residents were
regarded as disabled by the City, SoCal also cited as-
sertions by the City, including in the language of the
Ordinances, the City’s administrative rulings on the
sober living homes’ zoning requests, and the state
court abatement action.

Second, SoCal argued that a disputed factual issue
existed as to whether the City regarded its residents
as disabled, pointing to the City’s statements
throughout the permit application and reasonable ac-
commodation process, as well as the residents’ testi-
mony to the City Council. SoCal cited the City’s ad-
mission that SoCal “made a showing that the [reason-
able accommodation] application is on behalf of disa-
bled individuals in recovery from drug and alcohol
substance abuse.” Thus, under the definitions in the
Ordinances, SoCal stated that it was “required to
prove that it was making a reasonable accommoda-
tion request on behalf of disabled individuals.” SoCal
argued that the Ordinances classified “a disabled
household . . . as a Sober Living Home” and then sub-
jected it to “discriminatory limitation[s] ... that are
not imposed on other groups of unrelated non-disa-
bled persons or other groups of disabled persons.”

C. RAW Recovery, LLC

RAW provides “housing to disabled individuals in
recovery from drug and alcohol abuse.” Before the
2015 Ordinance went into effect, RAW provided sober
living at three homes in multi-family zoning districts
in Costa Mesa. Two were on adjacent parcels on Jef-
frey Drive and one was on Knox Street.

Pursuant to Ordinance 15-11, RAW submitted
timely conditional use permit applications and



13a

reasonable accommodation requests for the three
homes. In its reasonable accommodation requests,
RAW sought “waiver of the spacing requirements,” so
that its contiguous locations on Jeffrey Drive could re-
main open and its Knox Street home could be treated
as a “single housekeeping unit” and thereby be ex-
empted from the Ordinances’ requirements for group
homes.13 RAW’s applications and requests were de-
nied; the contiguous Jeffrey Drive homes were denied

13 The Ordinances specifically exempt “any group home that
operates as a single housekeeping unit” from regulations con-
cerning group homes. Costa Mesa, Cal., Mun. Code § 13-6. Des-
ignation as a single housekeeping unit “means that the occu-
pants of a dwelling unit have established ties and familiarity
with each other, jointly use common areas, interact with each
other, share meals, household activities, and expenses and re-
sponsibilities; membership in the single housekeeping unit is
fairly stable as opposed to transient, members have some control
over who becomes a member of the household, and the residen-
tial activities of the household are conducted on a nonprofit ba-
sis.” Id. Such designation exempts a dwelling from, inter alia,
the 650-foot requirement. See id. § 13-311.

Notably, the City Council provided in the 2014 Ordinance
that “sober living homes do not function as a single-family unit
nor do they fit the City’s zoning definition of a single-family for
the following reasons: (1) they house extremely transient popu-
lations . . .; (2) the residents generally have no established ties
to each other .. .; (3) neighbors generally do not know who or
who does not reside in the home; (4) the residents have little to
no say about who lives or doesn’t live in the home,” among oth-
ers.

RAW did not specifically argue that its Knox Street home
met the definition of a “single housekeeping unit,” but did state
in its reasonable accommodation application that “residents of
RAW are not ‘transient’ by nature and function and interact with
each other much in the same way as ‘the functional equivalent
of a traditional family.”
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at each stage of the process, whereas the Knox Street
home’s application denial was more complicated.4

RAW joined a federal court action seeking mone-
tary, declaratory, and injunctive relief for zoning dis-
crimination on the basis of disability.1> RAW primar-
ily argued that the City’s “draconian permitting re-
quirements” for group homes and sober living homes
“are discriminatory on [their] face, and as applied to
Plaintiffs, as well as other applicants similarly situ-
ated.” RAW asserted that “Ordinance 15-11, which re-
quires that all group homes be at least 650 feet apart,”
1s a “tool[] the City uses to enforce its policy of dis-
crimination” against people in recovery.

The City moved for summary judgment, arguing
that “Plaintiffs’ discrimination claims fail because
Plaintiffs cannot meet their burden to prove that they
are associated with individuals that qualify as disa-
bled.” The City alleged that RAW “must prove on a
case-by-case basis” that all its residents are disabled

14 RAW’s Knox Street conditional use permit application,
was initially denied by the Development Director, then approved
by the Planning Commission on appeal. Two City Councilmem-
bers called for review because they believed the home was within
650 feet of a state-licensed facility. Though a City attorney ad-
vised that Ordinance 15-11 “would not permit the City Council
to take into consideration state licensed homes that had not ap-
plied for use permits, as a basis for finding a 650 foot separation
conflict,” the City Council reviewed the application, overturned
the Planning Commission, and revoked the permit. The City
Council cited maintenance and secondary concerns of smoking
and noise. The City Council passed a resolution reflecting the
revocation of the permit, citing the separation requirement.

15 Northbound Treatment Services, which is no longer a
party to this case, filed the initial complaint, and added RAW as
a plaintiff in its first amended complaint.
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or regarded as disabled and are no longer using illegal
drugs.16 Because RAW did not do so, the City argued,
“all of [its] claims fail.” RAW argued that it could
prove the disability of its residents through the City’s
admissions and witness testimony. It argued that
“[t]here should be no doubt that [RAW’s] patients are
statutorily handicapped” given they are recovering
from drug and/or alcohol addiction and they must be
sober to live in RAW’s homes. RAW also argued that
“[t]here 1s no question that the City of Costa Mesa re-
garded the individuals residing in [RAW’s] group
homes and sober living homes as disabled” because
“[i]t 1s memorialized in every step of the use permit
application process and reasonable accommodation
requests.” RAW argued that the City’s permit and
reasonable accommodation processes required RAW
“to put forward proof of the disability of the resi-
dents,” stating that the “City in processing the appli-
cations has admitted and accepted that Plaintiffs pro-
vided housing to a class of disabled persons.” Finally,
RAW argued that the City regarded their residents as
disabled because of City resident testimony at the
City Council hearing indicating “fear of the influx of
felons coming into the neighborhood, and the violence
and damage” they would bring.

16 As with SoCal, the City requested “all medical records
from all health care providers which provided any of [RAW’s] cli-
ents any treatment at any time [starting from January 1, 2014]
to present,” as well as “all documents that relate to clients’ med-
ical and mental health information and histories, and infor-
mation and histories regarding clients’ drug use.” RAW refused
to produce the records, and the City never sought to compel their
production.
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D. District Court Proceedings

The district court issued substantively similar rul-
ings in each case, granting summary judgment to the
City on Appellants’ ADA, FHA, and FEHA claims be-
cause Appellants had failed to create a genuine dis-
pute of material fact as to whether their clients have
a “handicap” or “disability” under the statutory defi-
nition. SoCal, 2020 WL 2528002, at *4—6; Nat’l Ther-
apeutic Servs., Inc. v. City of Costa Mesa, No. SACV
18-1080, 2020 WL 5005550, at *6 (C.D. Cal. July 17,
2020). Under the FHA and the ADA, “disability” is de-
fined as “(1) a physical or mental impairment which
substantially limits one or more . . . major life activi-
ties; (2) a record of having such an impairment; or
(3) being regarded as having such an impairment.” 42
U.S.C. § 3602(h); see also id. § 12102(1). Though the
FHA uses the word “handicap” instead of “disability,”
“handicap” is defined using the same three alterna-
tive definitional prongs as “disability” under the ADA.
Thus, the words “handicap” and “disability” are con-
strued to have the same meaning. See Bragdon v. Ab-
bott, 524 U.S. 624, 631 (1998). FEHA defines “mental
disability” and “physical disability” more specifically
and incorporates the ADA’s definition of disability if
it provides “broader protection or coverage.” See Cal.
Gov’t Code § 12926(j), (m), (n). Federal courts analyze
FEHA claims under the same standard as FHA
claims. Pac. Shores Props., LLC v. City of Newport
Beach, 730 F.3d 1142, 1156 n.14 (9th Cir. 2013).

On the “actual disability” prong of the disability
definition, the district court concluded in each case
that Appellants were required to provide individual-
1zed evidence that “their clients,” Nat’| Therapeutic
Servs., 2020 WL 5005550, at *6, “have a physical or
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mental impairment that substantially limits one or
more major life activities.” SoCal, 2020 WL 2528002,
at *5. In each case, the court agreed with the City that
there is no “per se rule that all individuals in a drug
rehabilitation program qualify as disabled or pro-
tected.” Id. at *4; see also Nat’l Therapeutic Seruvs.,
2020 WL 5005550, at *4. According to the district
court in SoCal, “[t]hat [Appellants] require[] sobriety
for [their] residents does not change that [they] must
prove [their] clients have a substantial impairment to
a major life activity, on a case-by-case basis.” SoCal,
2020 WL 2528002, at *5.

In both actions, the district court held that Appel-
lants did not meet the “record of disability” prong of
the definition because they did not produce their res-
1dents’ medical records and asserted privilege when
the City requested those records during discovery.l?
Id. at *5; Nat’l Therapeutic Servs., 2020 WL 5005550,
at *5. As to the “regarded as” prong of the definition,
the court’s only proffered reason for granting sum-
mary judgment was that Appellants’ evidence was “ei-
ther inadmissible, mischaracterize[d] what the City
required from [Appellants] in the application process,
and/or [did] not establish the City’s subjective belief
of the clients’ impairments.” 8 Nat’l Therapeutic

17 Appellants did not rely on this prong below to establish
that their clients were disabled.

18 The district court did not discuss in either case which ev-
idence was inadmissible or why any of the evidence was inad-
missible. And it did not discuss how Appellants had mischarac-
terized what the City had required of Appellants in the applica-
tion process.
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Servs., 2020 WL 5005550, at *5; see also SoCal, 2020
WL 2528002, at *6.

Appellants timely appealed the grants of summary
judgment.19

II. STANDARD OF REVIEW

We review a district court’s grant of summary
judgment de novo. Devereaux v. Abbey, 263 F.3d 1070,
1074 (9th Cir. 2001) (en banc). Viewing the evidence
in the light most favorable to the nonmoving party,
we must determine whether there are any genuine is-
sues of material fact and whether the district court
correctly applied the relevant substantive law. Olsen
v. Idaho State Bd. of Med., 363 F.3d 916, 922 (9th Cir.
2004).

III. DISCUSSION

Appellants argue that the district court applied
the wrong legal standard on the questions of what ev-
1dence 1s required to establish actual or perceived dis-
ability. They contend that they should not have been
required to provide individualized evidence of their
clients’ disabilities. Appellants also argue that a gen-
uine dispute of material fact exists as to whether their
residents are “regarded as” disabled by the City. We
agree that the district court applied incorrect legal
standards and did not properly consider the summary

19 SoCal filed a motion for partial reconsideration asking the
court to reconsider its holding that SoCal had failed to create a
material dispute of fact as to whether the City “regarded” its res-
idents as disabled. SoCal, 2020 WL 4668145, at *1-2. The court
denied that motion, reiterating that the evidence SoCal pre-
sented “did not establish a triable issue of fact as to whether the
City regarded Plaintiff’s specific clients as disabled.” Id. at *2.
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judgment evidence Appellants presented. We there-
fore reverse the district court’s grants of summary
judgment on the FHA, ADA, and FEHA claims.

A. Statutory Background

Under the FHA, it is unlawful “[t]o discriminate
against any person in the terms, conditions, or privi-
leges of sale or rental of a dwelling” because of a hand-
1cap of that person, a resident or intended resident, or
any person associated with that person. 42 U.S.C.
§ 3604()(2). The statute gives any “aggrieved person”
the right to sue, and broadly defines an “aggrieved
person” as anyone who “claims to have been injured

by a discriminatory housing practice.” Id.
§§ 3602(1)(1), 3613.

FEHA makes it unlawful “[t]Jo discriminate [be-
cause of disability] through public or private land use
practices, decisions, and authorizations.” Cal. Gov’t
Code § 12955(]). Any “aggrieved person” can sue. Id.
§ 12989.1. An “aggrieved person” is “any person who
claims to have been injured by a discriminatory hous-
ing practice or believes that the person will be injured
by a discriminatory housing practice that is about to
occur.” Id. § 12927(g). The FHA and FEHA invalidate
any state or local law that “purports to require or per-

mit” an action that would be a discriminatory housing
practice. 42 U.S.C. § 3615; Cal. Gov’'t Code § 12955.6.

Title II of the ADA makes it unlawful for a public
entity to discriminate through its zoning laws against
(1) a person with a “disability,” 42 U.S.C. § 12132, or
(2) a person who has a “relationship or association”
with a person with a “disability,” 28 C.F.R.
§ 35.130(g). The ADA gives “any person alleging dis-
crimination” under the provision the right to sue. 42
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U.S.C. § 121383; see also Barker v. Riverside Cnty. Off.
of Educ., 584 F.3d 821, 827 (9th Cir. 2009).

“Disability” in the ADA (and therefore FEHA) and
“handicap” in the FHA are defined as: (1) a “physical
or mental impairment which substantially limits one
or more of [a] person’s major life activities,” (2) “a rec-
ord of having such an impairment,” or (3) “being re-
garded as having such an impairment.” 42 U.S.C.
§§ 3602(h), 12102(1).20 The first definition is often re-
ferred to as the “actual disability” prong, and the third
as the “regarded as” prong.

B. Actual Disability

To establish a disability under the “actual disabil-
ity” prong of the ADA, FHA, or FEHA, a plaintiff must
show “a physical or mental impairment” that “sub-
stantially limits” their ability to engage in one or more
“major life activities.” 42 U.S.C. §§ 3602(h), 12102(1);
Pac. Shores Props., 730 F.3d at 1156 n.14 (applying
FHA standards to FEHA claims). Alcoholism and
drug addiction are “impairments” under the FHA, 24
C.F.R. §100.201(a)(2), and the ADA, 28 C.F.R.
§ 35.108(b)(2). See also Pac. Shores Props., 730 F.3d
at 1156 (“It 1s well established that persons recover-
ing from drug and/or alcohol addiction are disabled
under the FHA and therefore protected from housing
discrimination.”). The impairment cannot include
“current, illegal use of or addiction to a controlled sub-
stance.” 42 U.S.C. § 3602(h); see also id. § 12114(a).

20 Recall that although FEHA defines “mental disability”
and “physical disability” more specifically than the ADA, it in-
corporates the ADA’s definition of “disability” if the ADA would
provide broader protection. See Cal. Gov’'t Code § 12926(n).
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The district court concluded in both actions that
Appellants could not establish that any of their resi-
dents had an “actual disability” because the evidence
they adduced, including testimony about the admis-
sions policies, house rules, and general day-to-day op-
erations of their homes, was not sufficiently “individ-
ualized” under Toyota Motor Manufacturing, Ken-
tucky, Inc. v. Williams. 534 U.S. 184, 199 (2002), su-
perseded on other grounds by the ADA Amendments
Act of 2008 (“ADAAA”), Pub. L. No. 110-325, 122 Stat.
3553; see Nat’l Therapeutic Servs., 2020 WL 5005550,
at *5; SoCal, 2020 WL 2528002, at *5. In Toyota, the
Supreme Court held that “the ADA requires those
claiming the Act’s protection to prove a disability by
offering evidence that the extent of the limitation
caused by their impairment in terms of their own ex-
perience is substantial.” 534 U.S. at 198 (cleaned up).
Thus, a plaintiff must prove the relevant person’s dis-
ability status in a “case-by-case manner.” Id.

Appellants contend that an “individualized assess-
ment” of every resident’s disability status was unnec-
essary for their zoning discrimination claims to sur-
vive summary judgment or prevail at trial. We agree.
At the outset, Appellants had standing to sue. Appel-
lants are not disabled or handicapped, but they stated
a claim under the FHA because they claimed they
were “aggrieved’ by housing discrimination against
the disabled.” Pac. Shores Props., 730 F.3d at 1157
n.16.21 They stated a claim under the ADA because

21 “The sole requirement for standing to sue under the FHA
1s the Article III minima of injury in fact: that the plaintiff allege
that as a result of the defendant’s actions he has suffered a dis-
tinct and palpable injury.” Walker v. City of Lakewood, 272 F.3d
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they were “alleging discrimination on the basis of dis-
ability.” Id. at 1157 n.17 (parenthetically quoting 42
U.S.C. § 12133).22 They stated a claim under FEHA
because they claim to “have been injured by a discrim-
inatory housing practice.” Cal. Govt Code
§§ 12927(g), 12989.1(a).23

The separation requirement prevented Appellants
from conducting their normal business operations.
Thus, they were aggrieved by the zoning policies.
That every resident may not have been disabled does
not mean Appellants were not aggrieved by

1114, 1123 (9th Cir. 2001) (cleaned up and citation omitted). For
purposes of “the FHA. . . a plaintiff need not be among the class
discriminated against in order to have standing. In particular,
an organization may have standing to bring suit on its own be-
half, without relying in a representative capacity on the standing
of any third parties.” El Dorado Ests. v. City of Fillmore, 765 F.3d
1118, 1121 (9th Cir. 2014) (citation omitted).

22 An organization has standing to sue under the ADA on its
own behalf by establishing an “injury in fact if it can demon-
strate: (1) frustration of its organizational mission; and (2) diver-
sion of its resources to combat the particular conduct in ques-
tion.” Am. Diabetes Ass’n v. U.S. Dep’t of the Army, 938 F.3d
1147, 1154 (9th Cir. 2019) (brackets omitted) (quoting Smith v.
Pac. Props. & Dev. Corp., 358 F.3d 1097, 1105 (9th Cir. 2004)).
Thus, a plaintiff that “has presented evidence that it was denied
a zoning permit because it cares for and/or associates with indi-
viduals who have disabilities . . . has standing to bring . . . suit
on its own behalf.” MX Grp., Inc. v. City of Covington, 293 F.3d
326, 335 (6th Cir. 2002).

23 Both this court and California courts assess FEHA stand-
ing under FHA standards. See, e.g., Sisemore v. Master Fin., Inc.,
151 Cal. App. 4th 1386, 142426 (2007) (applying FHA standing
analysis to FEHA claims); Walker, 272 F.3d at 1124—-25 (Plaintiff
had standing under FEHA because it had standing under the
FHA).
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discrimination against the disabled. Appellants
should not have been required to prove the actual dis-
ability of their residents, in “a case-by-case manner,”
to meet the actual disability prong for their sober liv-
ing homes. Toyota Motor Mfg., 534 U.S. at 198.

Appellants’ sober living homes and other dwell-
ings intended for occupancy by persons recovering
from alcoholism and drug addiction are protected
from illegal discrimination against the disabled with-
out the need for Appellants to present individualized
evidence of the “actual disability” of their residents.
The district court therefore applied the incorrect legal
standard in both actions when it concluded that Ap-
pellants could not establish “actual disability” be-
cause they failed to present evidence of their resi-
dents’ disability status.

The panel finds persuasive the United States’ ami-
cus brief, which argues that sober living homes need
not provide individualized evidence of their residents’
disabilities to establish a cause of action for disability
discrimination under the FHA or the ADA. Under the
FHA, as the United States argued, state and local
governments are prohibited from discriminating on
the basis of disability through zoning and land use
practices. See Pac. Shores Props., 730 F.3d at 1157. In
discussing amendments to the FHA, the House Judi-
ciary Committee explained that the FHA ban “is in-
tended to prohibit the application of special require-
ments through . . . conditional or special use permits
that have the effect of limiting the ability of [people
with disabilities] to live in the residence of their
choice in the community.” H.R. Rep. No. 100-711, at
24 (1988). And Title II of the ADA prohibits local gov-
ernments from enacting zoning laws that
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discriminate based on disability. See Bay Area Addic-
tion Rsch. & Treatment, Inc. v. City of Antioch, 179
F.3d 725, 732 (9th Cir. 1999).24

We now hold that Appellants and other sober liv-
ing home operators can satisfy the “actual disability”
prong on a collective basis by demonstrating that they
serve or intend to serve individuals with actual disa-
bilities. As discussed above, Appellants need not pro-
vide individualized evidence of the “actual disability”
of their residents. Rather, they can meet their burden
by proffering admissible evidence that they have pol-
icies and procedures to ensure that they serve or will
serve those with actual disabilities and that they ad-
here or will adhere to such policies and procedures.
We have held that plaintiffs may establish an actual
disability through non-medical evidence. See Rohr v.
Salt River Project Agric. Improvement & Power Dist.,
555 F.3d 850, 858-59 (9th Cir. 2009) (“At the sum-
mary judgment stage, ‘precedent does not require
comparative or medical evidence to establish a genu-
ine issue of material fact regarding the impairment of
a major life activity. . . . Rather, . . . a plaintiff’s testi-
mony may suffice to establish a genuine issue of ma-
terial fact.” (alterations in original) (citation

24 As the United States aptly pointed out, the City’s argu-
ment, taken to its logical conclusion, would preclude the owner
or operator of any proposed facility from surviving summary
judgment. By definition, a proposed facility has no residents. So
no matter how egregious the zoning discrimination, under the
City’s standard requiring individualized proof of disability, no
suit by the owner or operator of a proposed home for people with
disabilities would survive summary judgment.
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omitted)).2> Indeed, the City conceded at oral argu-
ment that new homes could satisfy the actual disabil-
ity standard using this type of evidence, i.e., evidence
of policies and procedures that the group home has a
zero-tolerance policy, produced through declarations
of individuals related to the group home. Oral Arg. at
29:45-30:30. There is no reason to hold existing
homes to a higher standard.

Thus, Appellants can prove the “actual disability”
of their current residents and any residents they seek
to serve in the future through admissions criteria and
house rules, testimony by employees and current res-
1dents, and testimony by former residents.26 Because
the district court applied an incorrect standard, it
failed to consider evidence in the record that might
support a finding that Appellants served or intended
to serve individuals with “actual disabilities.”

First, Appellants could show their residents were
“actually disabled” and their future residents would
be “actually disabled” using admissions criteria and
house rules. We have stated that “[p]articipation in a
supervised drug rehabilitation program, coupled with
non-use, meets the definition of handicapped,” under
the FHA. City of Edmonds v. Wash. State Bldg. Code
Council, 18 F.3d 802, 804 (9th Cir. 1994) (citing 42
U.S.C. § 3602(h) and United States v. S. Mgmt. Corp.,
955 F.2d 914, 922 (4th Cir. 1992)). Other circuits have

25 When a plaintiff is an organization that serves the disa-
bled, rather than a person who is disabled, there is no reason
similar evidence should not suffice, at least at the summary
judgment stage.

26 This list is not exclusive, and Appellants could provide
other types of evidence demonstrating “actual disability.”



26a

reached the same conclusion. See Reg’l Econ. Cmty.
Action Program, Inc. v. City of Middletown (“RE-
CAP’), 294 F.3d 35, 47-48 (2d Cir. 2002) (holding that
a group home’s admissions policies demonstrated that
“[a]ll of the halfway house’s residents must be sub-
stantially impaired in a major life activity to continue
residing there”); MX Grp., Inc. v. City of Covington,
293 F.3d 326, 337 (6th Cir. 2002) (holding methadone
clinic’s admissions policy supported a finding that in-
dividual clients were disabled); Wagner v. Fair Acres
Geriatric Ctr., 49 F.3d 1002, 1010 (3d Cir. 1995) (ob-
serving that “no one would be able to meet a nursing
home’s admissions requirements in the absence of
some handicapping condition necessitating nursing
home care”).

Appellants provided this type of evidence to the
district court in each action. RAW provided its house
rules and requirements for living in its homes, includ-
ing its drug testing requirements, to the City. RAW
requires residents to attend a twelve-step program or
a “peer recovery group,” such as Narcotics Anony-
mous. Further, “RAW drug tests the residents to en-
sure they are not currently using drugs, two to three
times per week, administered by the house manager.”
RAW also submitted evidence in its use-permit appli-
cation that drug use is prohibited at all its proper-
ties.2” Finally, RAW stated in its reasonable accom-
modation request that its residents are “individuals
in recovery from alcoholism and substance abuse . ..

27 RAW submitted the permit application, including its
house rules, relapse policy, and intake paperwork, as well as its
reasonable accommodation application, as exhibits in its com-
pendium of evidence filed with its memorandum in opposition to
the City’s motion for summary judgment.
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who cannot live independently without the fear or
threat of relapse into active alcoholism and substance
abuse.”?® The district court did not reach the City’s
evidentiary objections under Federal Rule of Civil
Procedure 56(c). We express no view on whether
RAW’s proffered evidence complied with this rule.2?

SoCal says that it houses only persons in recovery
who are considered disabled under federal and state
laws. SoCal proffers evidence of a zero drug and alco-
hol tolerance policy, says that it demands mandatory
involvement in recovery programs, performs random-
1zed drug tests, and requires residents to leave if they
relapse. The district court could have relied on admis-
sions criteria that satisfied Rule 56(c) and other rele-
vant evidence to find, in the light most favorable to

SoCal, that SoCal’s residents are in recovery from al-
cohol or drug addiction. See RECAP, 294 F.3d at 47.

Courts may also consider employee testimony
when determining whether a sober living facility
houses people with actual disabilities. See MX Grp.,
293 F.3d at 331, 337. One RAW employee testified on
personal knowledge that the residents stay at the so-
ber living home “until they’re about a year sober,” af-
ter which they’re able to “reintegrate[] back into soci-
ety.” RAW’s owner testified in his deposition that
when a resident’s “mother called concerned” that her
son had relapsed, the management of the sober living

28 This statement is corroborated by deposition testimony,
taken under oath, from RAW personnel, and by the public com-
ments of former residents at a City Planning Commission meet-
ing regarding RAW’s permit applications.

29 We similarly express no view regarding whether Appel-
lants’ other proffered evidence satisfied Rule 56(c).
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home “confronted him,” and when “he admitted to
drinking,” the owner referred him to detox. He testi-
fied that most residents are referred to RAW’s homes
from treatment centers, where they had resided for 30
to 90 days (after spending one to two weeks in detox).
SoCal provided evidence that none of its current resi-
dents were currently using drugs based on the per-
sonal knowledge deposition testimony of three staff
members who testified that: residents move into a
SoCal residence after completing a 30-, 60-, or 90-day
rehab program; the average resident stays for six to
eight months; residents are required to stay sober; the
sobriety requirement is enforced via regular drug and
alcohol testing; and if residents break their sobriety,
they are immediately sent back to rehab.

Finally, the operators of sober living homes can
show residents’ disability with former resident testi-
mony. At a public hearing for RAW’s permit applica-
tions, a former resident of a RAW facility who was “in
recovery” stated that RAW “helped [him] put [his] life
back together” after he arrived there “broken,” having
“lost everything that had mattered to [him—] job,
house, family.” This statement could show that his ad-
diction substantially limited his ability to work, main-
tain housing, and maintain relationships under
FEHA’s definition of disability. See RECAP, 294 F.3d
at 47; Cal. Gov't Code §§ 12955.3, 12926(j), (m). The
former resident also spoke about how he and his
roommates “had a target on [their] backs and ...
wanted to show [this] communit[y] that [they] could
be a part of it.” A former SoCal resident testified that
without sober living, he was certain he would relapse.
It was therefore “really important for [him] to be
[around] other people who [had] the same mindset or
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the same goals.” He testified that when he was using
drugs, he could not hold down a job or have a normal
life, and was at constant risk of overdosing.

In both actions. the district court applied the
wrong legal standard to determine whether SoCal
and RAW met their burden of demonstrating a triable
issue of fact as to whether their residents were “actu-
ally disabled” under the ADA or FHA. The court un-
necessarily limited its inquiry to individualized med-
ical evidence of the disability of current residents,
which Appellants chose not to provide.3? Instead, the
court ought to have considered all the relevant evi-
dence complying with Rule 56(c) and showing that
Appellants served and intended to serve individuals
with actual disabilities. We therefore reverse the
grant of summary judgment and remand for the dis-
trict court to evaluate the evidence in accord with
Rule 56(c) and to apply the appropriate legal stand-
ards.3!

C. “Regarded As” Disabled

“In 2008, Congress enacted the [ADAAA], which
broadened the definition of disability under the
[ADA].” Nunies v. HIE Holdings, Inc., 908 F.3d 428,

30 We do not reach whether Appellants’ refusal to produce
records or other information (whether as requested or redacted)
was justified or appropriate.

31 If Appellants can proceed past summary judgment, they
need to prove, among other things, discrimination on the merits
of their disparate treatment, disparate impact, or reasonable ac-
commodation claims. See Budnick v. Town of Carefree, 518 F.3d
1109, 1114-19 (9th Cir. 2008) (providing the elements of each
claim). The merits of these claims were not at issue before the
district court and are not at issue on appeal.
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430 (9th Cir. 2018). “An individual meets the require-
ment of ‘being regarded as having such an impair-
ment’ if the individual establishes that he or she has
been subjected to an action prohibited under this
chapter because of an actual or perceived physical or
mental impairment.” 42 U.S.C. § 12102(3)(A). After
the ADA was amended, Appellants no longer needed
to show that the City subjectively believed that Ap-
pellants (or those they served) were substantially lim-
ited in a major life activity or disabled, in order to
meet the “regarded as” prong of the disability defini-
tion. See Nunies, 908 F.3d at 434; see also 28 C.F.R.
§ 35.108(f)(1) (providing that the “regarded as” prong
does not require showing that “the public entity” per-
ceived the “actual or perceived impairment” as sub-
stantially limiting a major life activity). To establish
disability under the “regarded as disabled” prong, Ap-
pellants need to show that the City perceived their
“clients as being disabled and discriminated against
them on that basis.” MX Grp., 293 F.3d at 340. The
analysis turns on how an individual is perceived by
others. See 42 U.S.C. §12102(1)(C); 24 C.F.R.
§ 100.201(d); 28 C.F.R. § 35.108(f)(1). This question is
fact-dependent and is adjudicated on a case-by-case
basis.

Here, the district court erred by applying the pre-
ADAAA standard. As Appellants and the United
States argue, Appellants need not show that the City
subjectively believed that all the residents (or even
some specific residents) of Appellants’ sober living
homes were disabled. The district court’s holding to
the contrary is error.

Sober living homes, by the City’s own definition,
serve people with disabilities: “Sober living home[s]”
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are “group homels] for persons who are recovering
from a drug and/or alcohol addiction and who are con-
sidered handicapped under state or federal law.”
Costa Mesa, Cal.,, Mun. Code § 13-6 (emphasis
added). This is evidence that the district court must
consider in deciding whether there is a triable issue
of fact as to whether the City regarded the residents
(or potential residents) of the sober living homes as
disabled or handicapped, as the terms are used in the
FHA and the ADA.

There is additional evidence that the district court
must also consider, if the district court finds it pre-
sented in accord with Rule 56(c). First, language in
the permit denial letters and resolutions concerning
whether the City regarded Appellants as serving peo-
ple with disabilities in their sober living homes. For
example, the Development Director’s initial denial of
RAW’s reasonable accommodation requests stated: “I
accept for purposes of your request that you are mak-
ing this request on behalf of individuals who are con-
sidered disabled under state and federal law.” Simi-
larly, the Planning Commission stated that RAW
“currently operates a sober living facility” at each Jef-
frey Drive location and the Knox Street home. The
Planning Commission was concerned that granting
the permit for the Jeffrey Drive homes would have
been “materially detrimental to other properties
within the area,” “to the health, safety and general
welfare of the public,” and “to the residential charac-
ter of the City’s neighborhoods” because “[t]he opera-
tion of a group home on contiguous parcels would re-
sult in the overconcentration of such facilities in [the]
neighborhood.” The City Council’s resolution denying
the permit for the Knox Street location found that
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“[t]he facility will contribute to the overconcentration
of drug and alcohol treatment facilities and sober liv-
ing homes in this neighborhood, which could lead to
negative impacts in the neighborhood.” The Planning
Commission also rejected SoCal’s permit applications
for its Cecil, Hudson, and 21st Street residences
through formal resolutions, each of which made a for-
mal finding that the residence was a “sober living
home” as defined by statute. To the extent this evi-
dence is admissible, the City’s recognition of Appel-
lants’ facilities as “sober living homes” seems to admit
under the City’s own definition that residents are
“considered handicapped under state or federal law.”
Costa Mesa, Cal., Mun. Code § 13-6.

Further, the City cited and fined Appellants for op-
erating sober living homes without approval. The City
issued notices of violation to all three of SoCal’s homes
on the grounds that they were “sober living homes”
operating without a permit. SoCal also received cita-
tions for violating the Ordinances. The City filed an
abatement action against SoCal on the ground that it
was operating a “sober living home” without a permit
at the Hudson Street property. In its abatement com-
plaint, the City repeatedly alleged that the Hudson
Street residence was a “sober living group home.” The
City issued citations to RAW’s residences for “opera-
tion of a sober living / group home without [City] ap-
proval,” and sued RAW in state court to enjoin and
abate “operation of an unlawful sober living group
home.” The state trial judge found that RAW was “op-
erating a sober living home” or “allowing the
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operation of a sober living home” at its Knox Street
location.32

On summary judgment, the district court can also
consider appropriate evidence as to whether the City’s
actions were based on unfounded fears and stereo-
types, since the “regarded as” prong concerns how
people with disabilities are perceived by others. See
42 U.S.C. § 12102(1)(C); 24 C.F.R. § 100.201(d); 28
C.F.R. § 35.108(f))(1). Here, the City may have been
influenced by the way others wrote and spoke about
those with disabilities at public hearings. Congress
added the “regarded as” prong because of its concern
that “society’s accumulated myths and fears about
disability and disease are as handicapping as are the
physical limitations that flow from actual impair-
ment.” Rodriguez v. Vill. Green Realty, Inc., 788 F.3d
31, 50 (2d Cir. 2015) (cleaned up) (quoting Sch. Bd. of
Nassau Cnty. v. Arline, 480 U.S. 273, 284 (1987)). The
oral testimony given at public hearings and written
statements submitted to the City by residents oppos-
ing the permit applications for Appellants’ sober liv-
ing homes reflect stereotypes about the homes’ resi-
dents. Some described the residents of sober living
homes as “capable of mayhem and violence,” and as
the cause of “[c]Jrime and homelessness.” One person
shared that single women are “uncomfortable” with
residents of a sober living home residing so close to
their homes. The City referenced some of these stere-
otypes in its decisions denying Appellants’ permit

32 We may take judicial notice of the state court’s findings in
the abatement action, as a matter of public record that is not
subject to reasonable dispute. See Csutoras v. Paradise High
Sch., 12 F.4th 960, 964 n.3 (9th Cir. 2021); Colony Cove Props.,
LLC v. City of Carson, 640 F.3d 948, 954 n.3 (9th Cir. 2011).
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applications. The Sixth Circuit, see MX Grp., 293 F.3d
at 342, and the Fourth Circuit, see S. Mgmt. Corp.,
955 F.2d at 919, decided that this type of public
speech about sober living home residents was evi-
dence that the government regarded the population
under discussion as disabled. We agree that this type
of evidence, if appropriately presented and to the ex-
tent it appears in the City Council’s stated reasons for
adopting the Ordinances or denying permits and rea-
sonable accommodation requests, should be consid-
ered in the “regarded as disabled” analysis.

This type of evidence, if it can be considered under
Rule 56(c), should have been examined by the district
court in analyzing whether, in the light most favora-
ble to Appellants, the City regarded Appellants’ resi-
dents as disabled. We therefore reverse each district
court decision and remand for the court to consider
whether Appellants established a genuine dispute of
material fact on this prong.

IV. CONCLUSION

For the reasons stated above, we REVERSE and
REMAND to the district court. In each action, the
district court erred by finding that an individualized
assessment of resident disability was necessary under
the “actually disabled” prong of the disability defini-
tion, and that Appellants must prove the City’s “sub-
jective belief” that their residents were disabled un-
der the “regarded as” prong. In the context of zoning
discrimination against a home that aims to serve peo-
ple with disabilities, we hold that courts must look at
the evidence showing that the home serves or intends
to serve individuals with actual disabilities on a col-
lective basis, including the home’s policies and the
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standards the municipality uses to evaluate the resi-
dence. Appellants provided the district court with ev-
1dence of (1) admissions criteria and house rules,
(2) employee and former resident testimony, (3) pub-
lic fears and stereotypes of their residents that may
have influenced the City’s perception, and (4) the ac-
tual content of City ordinances, denial letters, resolu-
tions, citations, and abatement actions that acknowl-
edged the residents in Appellants’ homes were disa-
bled. This type of evidence, if it satisfied the require-
ments of Rule 56(c), should have been considered by
the district court in evaluating whether Appellants
established triable issues of fact under either or both
of the “actually disabled” or “regarded as disabled”
prongs. We reverse each of the district court’s grants
of summary judgment and remand for the court to
consider whether the record contains evidence suffi-
cient to establish a genuine dispute of material fact
on the “actually disabled” or “regarded as disabled”
prongs of the disability definition.33

REVERSED AND REMANDED.

33 In light of this disposition and given the City’s concession
at oral argument, we also vacate and remand the awards of at-
torneys’ fees and costs, without prejudice. See Green v. Mercy
Hous., Inc., 991 F.3d 1056, 1057-58 (9th Cir. 2021); Braunstein
v. Ariz. Dep’t of Transp., 683 F.3d 1177, 1189 (9th Cir. 2012).
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APPENDIX B
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES - GENERAL
Case No. SACV 18-1304 JVS (PJWx)
Date April 10, 2020

Title SoCal Recovery, LL.C v. City of Costa
Mesa et al

Present: The Honorable James V. Selna, U.S.
District Court Judge

Lisa Bredahl Not Present
Deputy Clerk Court Reporter
Attorneys Present Attorneys Present for
for Plaintiffs: Defendants:
Not Present Not Present

Proceedings: [IN CHAMBERS] Order
Regarding Motion for Summary Judgment

Pursuant to Federal Rule of Civil Procedure 56,
Defendant City of Costa Mesa (“Costa Mesa”), moved
for summary judgment against Plaintiffs SoCal Re-
covery, LLC (“SoCal Recovery”) and Roger Dale Law-
son (together, “Plaintiffs”). Mot., Dkt. No. 77. Plain-
tiffs opposed. Opp'n, Dkt. No. 88.1 Costa Mesa re-
plied. Reply, Dkt. No. 93.

1 The Court granted plaintiffs’ application to amend the
Scheduling Order to stagger the deadline dates for separate op-
positions to Costa Mesa’s summary judgment motions in the re-
lated cases, SACV 18-1080, National Therapeutic Services, Inc.
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For the following reasons, the Court GRANT'S the
motion.

I. BACKGROUND
A. Request for Judicial Notice

Under Federal Rule of Evidence 201, the Court
may take judicial notice of “a fact that is not subject
to reasonable dispute” if it is “generally known” in the
jurisdiction or it “can be accurately and readily deter-
mined from sources whose accuracy cannot reasona-
bly be questioned.” Fed. R. Evid. 201(b). The Court
may take judicial notice of matters of public record if
the facts are not subject to reasonable dispute. Lee v.
City of Los Angeles, 250 F.3d 668, 688-89 (9th Cir.
2001), overruled on other grounds by Galbraith v. Cty.
of Santa Clara, 307 F.3d 1119, 1125 (9th Cir. 2002);
see Fed. R. Evid. 201(b). Additionally, courts “can take
judicial notice of ‘[p]Jublic records and government
documents available from reliable sources on the In-
ternet,” such as websites run by governmental agen-
cies.” Gerristen v. Warner Bros. Ent. Inc., 112 F. Supp.
3d 1011, 1033 (C.D. Cal. 2015); see also Michery v.
Ford Motor Co., 650 Fed. App’x 338, 342 n.2 (9th Cir.
2016) (granting a request for judicial notice of the ex-
istence of documents available on a government web-
site).

Costa Mesa requests that the Court take judicial
notice of eleven documents. RJN, Dkt. No. 78. Exhibit

v. City of Costa Mesa and SACV 18-1369, Summit Coastal Liv-
ing, Inc. v. City of Costa Mesa. These actions were consolidated
with SACV 18-329, Casa Capri Recovery, Inc. v. City of Costa
Mesa, and 18-1170, Pacific Shores, LLC v. City of Costa Mesa,
for discovery purposes.
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“K” (Dkt. No. 78-1) is a copy of Costa Mesa’s Ordi-
nance 14-13, which regulates R-1 residential zones.
Exhibit “L.” (Dkt. No. 78-2) is a copy of the City’s Or-
dinance 15-11, which regulates R-2 and R-3 multi-
family residential zones. Exhibit “M” (Dkt. No. 78-3)
1s a copy of the City’s Ordinance 17-05, which
amended the reasonable accommodation procedure
for R-1, R-2 and R-3 zones. Exhibit “N” (Dkt. No. 78-4)
1s a copy of Costa Mesa Municipal Code (“CMMC”)
§ 13-6, which defines group homes, residential care
facilities, and boardinghouses. Exhibit “O” (Dkt. No.
78-5) is a copy of CMMC § 13-311, which defines Spe-
cial Use Permit (“SUP”) requirements for group
homes in R-1 zones. Exhibit “P” (Dkt. No. 78-6) i1s a
copy of CMMC § 13-322, which defines SUP require-
ments for group homes in R-2 zones. Exhibit “Q” (Dkt.
No. 78-7) is a copy of CMMC § 13-323, which defines
Conditional Use Permit (“CUP”) requirements for
group homes in R-2 and R-3 zones. Exhibit “R” (Dkt.
No. 78-8) 1s a copy of CMMUC § 13-30, Land Use Matrix
of permitted uses in zoning districts. Exhibit “S” (Dkt.
No. 78-9) is a copy of CMMC § 13-200.62, Reasonable
Accommodation—Procedure. Exhibit “T” (Dkt. No.
78-10) 1s a copy of CMMC § 13-310, articulating the
purpose of the Ordinances. Exhibit “U” (Dkt. No. 78-
11) is a copy of CMMC § 13-320, articulating the pur-
pose of Ordinance 15-11.

The Court takes judicial notice of all the requested
documents. They are municipal ordinances, codes,
and public records, and not subject to reasonable dis-
pute.
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B. Factual Background

The following factual background is based on doc-
uments in the RJN and the undisputed facts set forth
in the Costa Mesa’s statement of uncontroverted facts
in support of its motion for summary judgment
(“SUF”). Dkt. No. 79; see also Plaintiffs’ Statement of
Genuine Disputes (“SGD”), Dkt. No. 91-2; Plaintiffs’
Statement of Additional Undisputed Facts (“Plain-
tiffs’ SAUF”), Dkt. No. 89. The Court will address the
parties’ contentions that certain facts are disputed
where they pertain to material facts the Court relies
upon in reaching its decision.

Two of Costa Mesa’s Ordinances are at issue. Or-
dinance 15-11 was passed in 2015. SUF 9 11. Ordi-
nance 17-05 was passed in May 2017. Id.

The Ordinances allow Group Homes, which in-
clude a subset of sober living homes (“SLHs”), with six
or fewer persons to operate in all residential zones,
including R-1, R-2, and R-3, with a 650 ft. separate
requirement, subject to obtaining a Special Use Per-
mit (“SUP”). Id. q 1. They allow State-licensed resi-
dential care facilities and Group Homes with seven or
more persons to operate in R-2 and R-3 zones with a
Conditional Use Permit (“CUP”). Id. The Ordinances
allow for reasonable accommodations from the re-
quirements to be granted. Id. § 2.

The Ordinances allow similar types of residences
for those who are not disabled, -called
Boardinghouses, but only allow them in R-2 and R-3
zones, imposing the same 650 ft. separation require-
ment for small Boardinghouses with two or fewer res-
1idents and a greater 1000 ft. separation requirement
for large Boardinghouses with three to six residents,
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and not allowing any Boardinghouses for more than
six residents. Id. q 3.

CMMC § 310 states:

This chapter is intended to preserve the resi-
dential character of single-family residential
neighborhoods and to further the purposes of
the FEHA, the FHAA and the Lanterman Act
by, among other things: (1) ensuring that group
homes are actually entitled to the special ac-
commodation and/or additional accommoda-
tion provided and not simply skirting the city’s
boarding house regulations; (2) limiting the
secondary impacts of group homes by reducing
noise and traffic, preserving safety and provid-
ing adequate on street parking; (3) providing
an accommodation for the handicapped that is
reasonable and actually bears some resem-
blance to the opportunities afforded non-hand-
1capped individuals to use and enjoy a dwelling
unit in a single-family neighborhood; and (4) to
provide comfortable living environments that
will enhance the opportunity for the handi-
capped and for recovering addicts to be success-
ful in their programs.

1d. 9 4.

SoCal Recovery’s business model is focused on re-
cent users of drugs, who have been, on average, sober
for 90 days or fewer. Id. § 8. SoCal Recovery operates
facilities at 208 Cecil Place, 783 Hudson Avenue, and
175 21st Street in Costa Mesa, California (the “Prop-
erties”). Plaintiffs’ SAUF § 1. On May 3, 2017, SoCal
applied for a special use permit (“SUP”) with Costa
Mesa. Id. 9 3. And on April 27, 2016, SoCal Recovery
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applied for a reasonable accommodation from the Or-
dinances. Id. § 4. On December 2, 2018, Costa Mesa
filed an abatement action against SoCal Recovery. Id.
9 33.

In response to Costa Mesa’s Requests for Produc-
tion related to SoCal Recovery’s clients’ medical infor-
mation, drug use, disability status, record of such, and
being regard as such, Plaintiffs’ counsel objected and
invoked privileges, HIPAA, and privacy rights. Costa
Mesa SUF 9 6. Further, in response to deposition
questions regarding medical information, including
how addiction has affected the clients’ major life ac-
tivities, Plaintiffs’ counsel raised an objection based
on privilege, indicating the individual in recovery was
the privilege holder, and as such, could decide to an-
swer the question and waive the privilege, but that
counsel could not waive the privilege on the depo-
nent’s behalf. Id. q 7.

C. Procedural Background

Plaintiffs filed their Complaint on July 26, 2018
and its First Amended Complaint (“FAC”) on Febru-
ary 6, 2019. Dkt. Nos. 1, 30. Plaintiffs claim that un-
der the Federal Fair Housing Act (“FHA”), Americans
with Disabilities Act (“ADA”), California Fair Em-
ployment and Housing Act (“FEHA”), Rehabilitation
Act, Civil Rights Act, and California Government
Code §§ 11135 and 65008 (collectively “the Statutes”),
that the Ordinances are discriminatory and that
Costa Mesa discriminated against it in denying SoCal
Recovery a SUP and a reasonable accommodation to
allow it to bypass the 650 ft. separation requirement
and the occupancy limits, with respect to its proper-
ties. Costa Mesa SUF Y 5.
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On August 30, 2019, the Court denied Plaintiffs’
motion for a preliminary injunction to halt the city’s
enforcement of the Ordinances. Order, Dkt. No. 71.

Costa Mesa moved for summary judgment on Feb-
ruary 7, 2020. Mot., Dkt. No. 77.

I1. LEGAL STANDARD

Summary judgment is appropriate where the rec-
ord, read in the light most favorable to the non-mo-
vant, indicates “that there is no genuine dispute as to
any material fact and the movant is entitled to judg-
ment as a matter of law.” Fed. R. Civ. P. 56(a); see also
Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).
Summary adjudication, or partial summary judgment
“apon all or any part of [a] claim,” is appropriate
where there is no genuine dispute as to any material
fact regarding that portion of the claim. Fed. R. Civ.
P. 56(a); see also Lies v. Farrell Lines, Inc., 641 F.2d
765, 769 n.3 (9th Cir. 1981) (“Rule 56 authorizes a
summary adjudication that will often fall short of a
final determination, even of a single claim[.]”) (inter-
nal quotation marks omitted).

Material facts are those necessary to a claim’s
proof or defense; they are determined by the substan-
tive law. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). In deciding a motion for summary
judgment, “[t]he evidence of the non-movant is to be
believed, and all justifiable inferences are to be drawn
in his favor.” Anderson, 477 U.S. at 255.2

2 “In determining any motion for summary judgment or par-
tial summary judgment, the Court may assume that the mate-
rial facts as claimed and adequately supported by the moving
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The moving party bears the initial burden to es-
tablish the absence of a material fact for trial. Ander-
son, 477 U.S. at 256. “If a party fails to properly sup-
port an assertion of fact or fails to properly address
another party’s assertion of fact ..., the court may
... consider the fact undisputed.” Fed. R. Civ. P.
56(e)(2). Furthermore, “Rule 56[(a)]?> mandates the
entry of summary judgment . . . against a party who
fails to make a showing sufficient to establish the ex-
istence of an element essential to that party’s case,
and on which that party will bear the burden of proof
at trial.” Celotex Corp., 477 U.S. at 322. Therefore, if
the non-movant does not make a sufficient showing to
establish the elements of its claims, the Court must
grant the motion.

IT1. DISCUSSION
A. Evidentiary Objections

When resolving a motion for summary judgment,
courts may only consider admissible evidence. Fed. R.
Civ. P. 56. On a motion for summary judgment, a
party may object that the material used to “dispute a
fact cannot be presented in a form that would be ad-
missible in evidence.” Fed. R. Civ. P. 56(c)(2). A court
must rule on material evidentiary objections. Norse v.

party are admitted to exist without controversy except to the ex-
tent that such material facts are (a) included in the ‘Statement
of Genuine Disputes’ and (b) controverted by declaration or other
written evidence filed in opposition to the motion.” L.R. 56-3.

3 Rule 56 was amended in 2010. Subdivision (a), as
amended, “carries forward the summary-judgment standard ex-
pressed in former subdivision (c), changing only one word — gen-
uine ‘issue’ becomes genuine ‘dispute.” Fed. R. Civ. P. 56, Notes
of Advisory Committee on 2010 amendments.
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City of Santa Cruz, 629 F.3d 966, 973 (9th Cir. 2010).
The Court only considered admissible evidence in re-
solving Costa Mesa’s motion for summary judgment.
When the order cites evidence to which the parties
have objected, the objection is impliedly overruled.
Additionally, the Court declines to rule on objections
to evidence upon which it did not rely.

B. FHA, ADA, and FEHA Claims

Under the FHA, it is unlawful “[t]o discriminate in
the sale or rental, or to otherwise make unavailable
or deny, a dwelling to any buyer or renter because of
a handicap[.]” 42 U.S.C. § 3604 (f)(1). Both the FHA
and ADA apply to individuals in recovery for alcohol
or drug abuse. See 42 U.S.C.§§ 3602(h), 3604,
12102(1), 12132; Pac. Shores Properties, LLC v. City
of Newport Beach, 730 F.3d 1142, 1156 (9th Cir. 2013)
(FHA); Bay Area Addiction Research & Treatment,
Inc. v. City of Antioch, 179 F.3d 725, 737 (9th Cir.
1999) (“BAART”) (ADA).

The FHA prohibits zoning practices that discrimi-
nate against individuals with disabilities by “making
unavailable or denying housing to those persons.”
Pac. Shores, 730 F.3d at 1157. The ADA also prohibits
public entities from discriminating against individu-
als with disabilities through zoning ordinances and
decisions. BAART, 179 F. 3d at 730-32.

A plaintiff may pursue a cause of action for a vio-
lation of the FHA or ADA by showing (1) disparate
treatment, (2) disparate impact, or (3) failure to pro-
vide reasonable accommodation. See Gamble v. City of
Escondido, 104 F.3d 300, 304-05 (9th Cir. 1997)
(FHA); Burgess v. Hous. Auth. of Alameda Cnty., 2006
WL 7347315, at *5 (N.D. Cal. Dec. 30, 2006) (citing
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McGary v. City of Portland, 386 F.3d 1259, 1266 (9th
Cir. 2004)) (“As with the FHA, a plaintiff may assert
a discrimination claim under the ADA based on dis-
parate treatment, disparate impact, or a failure to
reasonably accommodate theory.”). Because of the
similarities between the FHA and ADA, the Court “in-
terpret[s] them in tandem.” See Pac. Shores, 730 F.3d
at 1157 (quoting Tsombanidis v. West Haven Fire
Dep’t, 352 F.3d 565, 573 n.4 (2d Cir. 2003)).

1. Plaintiffs Have Not Produced Evidence
Regarding Handicap Or Disability

A handicap or disability is defined as “a physical
or mental impairment that substantially limits one or
more of the major life activities of such individual; a
record of such an impairment; or being regarded as
having such an impairment ....” 42 U.S.C.
§ 12102(1). However, an “[i]ndividual with a disabil-
ity’ does not include an individual who is currently en-
gaging in the illegal use of drugs, when the covered
entity acts on the basis of such use. . ..” See 42 U.S.C.
§ 12210(a)-(b).

The parties dispute the proper definition of a
“handicap or disability.” In City of Edmonds v. Wash-
ington State Bldg. Code Council, 18 F.3d 802, 804 (9th
Cir. 1994) (“Edmonds”), the Ninth Circuit reasoned
that “[p]articipation in a supervised drug rehabilita-
tion program, coupled with non-use, meets the defini-
tion of handicapped.” Because this language was
dicta, Costa Mesa insists that “[t]here 1s no per se rule
that all individuals in a drug rehabilitation program
qualify as disabled or protected.” Mot. at 14. Instead,
Costa Mesa argues, “[Plaintiffs] must prove on a case-
by-case basis an individual has a major life activity
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substantially impaired by the alleged disability, and
in the case of addiction, [Plaintiffs] must also prove
that the individual is no longer ‘currently engaging in
the illegal use of drugs.” Id.

Plaintiffs, in contrast, argues that the definition of
“handicap ... has consistently been interpreted by
the courts to cover alcoholics and drug addicts.” Opp’n
at 6. However, the Court finds that the cases it cites
for this proposition are distinguishable and do not es-
tablish a per se rule that SoCal Recovery’s clients, by
participating in drug and alcohol rehabilitation pro-
grams, are automatically “disabled” for the purpose of
the federal discrimination statutes. See id. at 4-10.4

Costa Mesa’s argument is supported by decisions
more recent than Edmonds. For example, the Su-
preme Court has reasoned that individuals attempt-
ing to prove disability may not merely submit evi-
dence of a medical diagnosis of an impairment:

Instead, the ADA requires those claiming the
[ADA’s] protection to prove a disability by offer-
ing evidence that the extent of the limitation
[caused by their impairment] in terms of their
own experience . . . That the Act defines disabil-
ity with respect to an individual makes clear
that Congress intended the existence of a disa-
bility to be determined in such a case-by-case
manner.

Toyota Motor Mfg., Ky. v. Williams, 534 U.S. 184, 198
(2002) (superseded by statute on other grounds)

4 Plaintiffs also argue that they have organizational stand-
ing to sue, but this still requires association with individuals
with disabilities. See Opp’n at 2-4.
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(internal citations and quotation marks omitted) (em-
phasis added); see also Aldrich v. Boeing Co., 146 F.3d
1265, 1270 (10th Cir. 1998) (“[w]hether an impair-
ment ‘substantially limits’ a major life activity de-
pends on the individual and the impairment. Such de-
terminations are not susceptible to per se rules; they

must be made on a case-by-case basis.”) (emphasis
added).

The Court is persuaded by Costa Mesa’s analysis.
Plaintiffs have produced no evidence that the individ-
uals at issue have a physical or mental impairment
that substantially limits one or more major life activ-
ities. See Oxford Invs., L.P. v. City of Phila., 21
F. Supp. 3d 442, 454 (E.D. Pa. 2014) (“[w]ith no direct
or circumstantial evidence to demonstrate a substan-
tial limitation of the potential residents’ major life ac-
tivities, [plaintiff’s] claim requires the Court to as-
sume that all recovering addicts are handicapped.
Such an analysis clearly conflicts with the Supreme
Court’s directive to conduct individualized disability
assessments and is fatal to all of [plaintiff's] FHA
claims.”). That SoCal Recovery requires sobriety for
its residents does not change that it must prove its
clients have a substantial impairment to a major life
activity, on a case-by-case basis. See Plaintiffs’ Addi-
tional Statement of Uncontroverted Facts, Dkt. No.
89 q 11.

Plaintiffs have also not demonstrated that SoCal
Recovery’s clients may qualify as “disabled” because
they have a “record” of their impairment(s). Indeed,
in response to deposition questions regarding medical
information, including how addiction has affected ma-
jor life activities, Plaintiffs’ 30(b)(6) designees refused
to answer or provide information based on objections



48a

and privileges, HIPAA and privacy rights. Costa
Mesa SUF, Dkt. No. 79 § 7. And in response to Costa
Mesa’s Requests for Production related to SoCal Re-
covery’s clients’ medical information, drug use, disa-
bility status, record of such, and being regarded as
such, Plaintiffs’ counsel objected, invoked privileges,
HIPAA and privacy rights, and refused to produce
any information. Id. q 6. It was Plaintiffs’ prerogative
to invoke these privileges, but they may not use them
as both a sword and a shield. Se, e.g., Columbia Pic-
tures Indus. v. Krypton Broad. of Birmingham, Inc.,
259 F.3d 1186, 1196 (9th Cir. 2001)

Further, Plaintiffs have not created a dispute of
fact as to whether SoCal Recovery’s clients may pro-
ceed because they are “regarded as having such an
impairment.” “On summary judgment, in order to
state a ‘regarded as’ claim a plaintiff must establish
that the [defendant] believes that the plaintiff has
some impairment, and provide evidence that the [de-
fendant] subjectively believes that the plaintiff is sub-
stantially limited in a major life activity. .. .” Thorn
v. BAE Sys. Haw. Shipyards, 586 F. Supp. 2d 1213,
1224 (D. Haw. 2008). Citing Costa Mesa’s website,
and its “General Information About Group Homes,”
does not establish that Costa Mesa subjectively be-
lieved Plaintiffs’ clients had such an impairment. See
Opp’n at 9. The other evidence Plaintiffs submit on
this point is either inadmissible or does not establish
subjective belief of the clients’ impairments.

Because Plaintiffs have not created any genuine
dispute of material fact as to whether SoCal Recov-
ery’s clients are disabled, and has not made a showing
sufficient to establish the existence of this element es-
sential to their FHA and ADA causes of action, on
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which they will bear the burden of proof at trial, it is
not necessary for the Court to analyze Plaintiffs’ ar-
guments regarding the disparate treatment, dispar-
ate impact, and reasonable accommodation theories
of liability. The Court therefore grants Costa Mesa’s
motion for summary judgment on the FHA and ADA
claims.

In addition, because the Court analyzes FEHA
claims under the same standard as FHA claims, Pac.
Shores, 730 F.3d at 1156 n.14, the Court need not re-
peat the above analysis to conclude that summary
judgment on Plaintiffs’ FEHA cause of action is also
appropriate.

C. Retaliation Claim

The FHA makes it “unlawful to coerce, intimidate,
threaten, or interfere with any person in the exercise
or enjoyment of, or on account of his having exercised
or enjoyed, or on account of his having aided or en-
couraged any other person in the exercise or enjoy-
ment of, any right granted or protected by section
3603, 3604, 3605, or 3606 of this title.” 42 U.S.C.
§ 3617. “To state a claim for retaliation under the
[FHA, Plaintiffs] must show: (1) “they were engaging
in a ‘protected activity . . . ; (2) the subsequent inves-
tigations of the [property] were causally linked with
the [Plaintiffs’] exercise of their protected activities;
and (3) they suffered some resulting damage.” San
Pedro Hotel Co. v. City of Los Angeles, 159 F.3d 470,
477 (9th Cir. 1998).

Plaintiffs argue that Costa Mesa retaliated
against them “by instituting a state court lawsuit on
October 2, 2018, after filing of the instant action,
which was filed on July 26, 2018.” Opp’n at 26; see
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Cifra v. G.E. Co., 252 F.3d 205, 217 (2d Cir. 2001)
(“The causal connection needed for proof of a retalia-
tion claim ‘can be established indirectly by showing
that the protected activity was closely followed in
time by the adverse action.”) (internal quotation
omitted).

Costa Mesa contends that Noerr Pennington im-
munity applies to the retaliation claim because the
state court action is not frivolous. Mot. at 31-32.
Plaintiffs do not discuss or dispute the applicability of
this doctrine. See Opp’n at 25-27.

The Noerr-Pennington doctrine provides absolute
immunity for statutory liability for conduct when pe-
titioning the government for redress. Sosa v. DI-
RECTV, Inc., 437 F.3d 923, 929 (9th Cir. 2006). Im-
munity under the Noerr-Pennington doctrine includes
communications made to the court during the course
of a lawsuit. Such communications include “[a] com-
plaint, an answer, a counterclaim and other assorted
documents and pleadings, in which plaintiffs or de-
fendants make representations and present argu-
ments to support their request that the court do or not
do something.” Id. at 933 (citation omitted). “Conduct
incidental to a lawsuit, including a pre-suit demand
letter, [also] falls within the protection of the Noerr-
Pennington doctrine.” Theme Promotions, Inc. v. News
Am. Mktg. FSI, 546 F.3d 991, 1007 (9th Cir. 2008).

The Ninth Circuit has recognized an exception to
the Noerr-Pennington doctrine, however. Noerr-Pen-
nington immunity does not apply to conduct that, alt-
hough “ostensibly directed toward influencing govern-
mental action, 1s a mere sham to cover what is actu-
ally nothing more than an attempt to interfere” with



5la

the defendant’s business practices. Sosa, 437 F.3d at
938 (citation omitted). As a result, “[s]ham’ petitions
don’t fall within the protection of the doctrine.” Free-
man v. Lasky, Haas & Cohler, 410 F.3d 1180, 1183—
84 (9th Cir. 2005). The Ninth Circuit has identified
three circumstances when the so-called sham litiga-
tion exception applies:

first, where the lawsuit is objectively baseless
and the defendant’s motive in bringing it was
unlawful; second, where the conduct involves a
series of lawsuits brought pursuant to a policy
of starting legal proceedings without regard to
the merits and for an unlawful purpose; and
third, if the allegedly unlawful conduct consists
of making intentional misrepresentations to
the court, litigation can be deemed a sham if a
party’s knowing fraud upon, or its intentional
misrepresentations to, the court deprive the lit-
1gation of its legitimacy.

Sosa, 437 F.3d at 938 (internal quotation marks and
citations omitted).

Although the state court action came after Plain-
tiffs’ lawsuit, it does not appear that the state court
action was objectively baseless, brought for an unlaw-
ful purpose, or involved intentional misrepresenta-
tions to the court such that any exception to the
Noerr-Pennington doctrine would apply. Accordingly,
the Court grants the motion for summary judgment
on the retaliation claim.

D. 42 U.S.C. § 1983 Claim

Plaintiffs conclusorily “asserts claims under both
the Equal Protection Clause and the Due Process
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Clause.” Opp’n at 29. But they do not explain what
specific conduct violates the Fourteenth Amendment
and how that conduct establishes an underlying vio-
lation of federal rights. Plaintiffs have failed to make
a showing sufficient to establish the existence of the
elements essential to their case on these claims, and
on which they will bear the burden of proof at trial.
Celotex Corp., 477 U.S. at 322. Therefore, the Court
grants Costa Mesa’s motion for summary judgment
on this cause of action.

IV. CONCLUSION

For the foregoing reasons, the Court GRANTS the
motion. The Court finds that oral argument would not

be helpful in this matter and vacates the April 13,
2020 hearing. Fed. R. Civ. P. 78; L.R. 7-15.

IT IS SO ORDERED.
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APPENDIX C
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES - GENERAL
Case No. SACV 18-1080 JVS (PJWx)
Date July 17, 2020

Title National Therapeutic Services, Inc. v. City
of Costa Mesa

Present: The Honorable James V. Selna, U.S.
District Court Judge

Lisa Bredahl/

Rolls Royce Paschal Not Present
Deputy Clerk Court Reporter
Attorneys Present Attorneys Present for
for Plaintiffs: Defendants:
Not Present Not Present

Proceedings: [IN CHAMBERS] Order
Regarding Motion for Summary Judgment

Pursuant to Federal Rule of Civil Procedure 56,
Defendant City of Costa Mesa (the “City” or “Costa
Mesa”) moved for summary judgment. Mot., Dkt. No.
52. Plaintiffs National Therapeutic Services, Inc. dba
Northbound Treatment Services (“Northbound”) and
Raw Recovery, LLC (“Raw”) (together, “Plaintiffs”)
opposed. Opp’n, Dkt. No. 81. The City replied. Reply,
Dkt. No. 88.

For the following reasons, the Court GRANTS the
motion.
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I. BACKGROUND

A. Request for Judicial Notice

Under Federal Rule of Evidence 201, the Court
may take judicial notice of “a fact that is not subject
to reasonable dispute” if it is “generally known” in the
jurisdiction or it “can be accurately and readily deter-
mined from sources whose accuracy cannot reasona-
bly be questioned.” Fed. R. Evid. 201(b). The Court
may take judicial notice of matters of public record if
the facts are not subject to reasonable dispute. Lee v.
City of Los Angeles, 250 F.3d 668, 688—89 (9th Cir.
2001), overruled on other grounds by Galbraith v. Cty.
of Santa Clara, 307 F.3d 1119, 1125 (9th Cir. 2002);
see Fed. R. Evid. 201(b). Additionally, courts “can take
judicial notice of ‘[p]Jublic records and government
documents available from reliable sources on the In-
ternet,” such as websites run by governmental agen-
cies.” Gerristen v. Warner Bros. Ent. Inc., 112 F. Supp.
3d 1011, 1033 (C.D. Cal. 2015); see also Michery v.
Ford Motor Co., 650 Fed. App’x 338, 342 n.2 (9th Cir.
2016) (granting a request for judicial notice of the ex-
istence of documents available on a government web-
site).

Costa Mesa requests that the Court take judicial
notice of eleven documents. RJN, Dkt. No. 53. Exhibit
“K” (Dkt. No. 53-1) is a copy of Costa Mesa’s Ordi-
nance 14-13, which regulates R-1 residential zones.
Exhibit “L.” (Dkt. No. 53-2) is a copy of the City’s Or-
dinance 15-11, which regulates R-2 and R-3 multi-
family residential zones. Exhibit “M” (Dkt. No. 53-3)
1s a copy of the City’s Ordinance 17-05, which
amended the reasonable accommodation procedure
for R-1, R-2 and R-3 zones. Exhibit “N” (Dkt. No. 53-4)
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1s a copy of Costa Mesa Municipal Code (“CMMC”)
§ 13-6, which defines group homes, residential care
facilities, and boardinghouses. Exhibit “O” (Dkt. No.
53-5) 1s a copy of CMMUC § 13-311, which defines Spe-
cial Use Permit (“SUP”) requirements for group
homes in R-1 zones. Exhibit “P” (Dkt. No. 53-6) 1s a
copy of CMMC § 13-322, which defines SUP require-
ments for group homes in R-2 zones. Exhibit “Q” (Dkt.
No. 53-7) is a copy of CMMC § 13-323, which defines
Conditional Use Permit (“CUP”) requirements for
group homes in R-2 and R-3 zones. Exhibit “R” (Dkt.
No. 53-8) is a copy of CMMUC § 13-30, Land Use Matrix
of permitted uses in zoning districts. Exhibit “S” (Dkt.
No. 53-9) is a copy of CMMC § 13-200.62, Reasonable
Accommodation—Procedure. Exhibit “T” (Dkt. No.
53-10) 1s a copy of CMMC § 13-310, articulating the
purpose of the Ordinances. Exhibit “U” (Dkt. No. 53-
11) is a copy of CMMC § 13-320, articulating the pur-
pose of Ordinance 15-11.

The Court takes judicial notice of all the requested
documents. They are municipal ordinances, codes,
and public records, and not subject to reasonable dis-
pute.

B. Factual Background

The following factual background is based on doc-
uments in the RJN and the undisputed facts set forth
in the Costa Mesa’s statement of uncontroverted facts
in support of its motion for summary judgment
(“SUF”). Dkt. No. 54; see also Plaintiffs’ Statement of
Genuine Disputes (“SGD”), Dkt. No. 84; Plaintiffs’
Statement of Additional Undisputed Facts (“Plaintiff
SAUF”), Dkt. No. 85. The Court will address the par-
ties’ contentions that certain facts are disputed where
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they pertain to material facts the Court relies upon in
reaching its decision.

Two of Costa Mesa’s Ordinances are at issue. Or-
dinance 15-11 was passed in 2015. SUF 9 11. Ordi-
nance 17-05 was passed in May 2017. Id.

The Ordinances allow Group Homes, which in-
clude a subset of sober living homes (“SLHs”), with six
or fewer persons to operate in all residential zones,
including R-1, R-2, and R-3, with a 650 ft. separate
requirement, subject to obtaining a Special Use Per-
mit (“SUP”). Id. q 1. They allow State-licensed resi-
dential care facilities and Group Homes with seven or
more persons to operate in R-2 and R-3 zones with a
Conditional Use Permit (“CUP”). Id. The Ordinances
allow for reasonable accommodations from the re-
quirements to be granted. Id. § 2.

The Ordinances allow similar types of residences
for those who are not disabled, called Boarding-
houses, but only allow them in R-2 and R-3 zones, im-
posing the same 650 ft. separation requirement for
small Boardinghouses with two or fewer residents
and a greater 1000 ft. separation requirement for
large Boardinghouses with three to six residents, and
not allowing any Boardinghouses for more than six
residents. Id. § 3.

CMMC § 310 states:

This chapter is intended to preserve the resi-
dential character of single-family residential
neighborhoods and to further the purposes of
the FEHA, the FHAA and the Lanterman Act
by, among other things: (1) ensuring that group
homes are actually entitled to the special
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accommodation and/or additional accommoda-
tion provided and not simply skirting the city’s
boarding house regulations; (2) limiting the
secondary impacts of group homes by reducing
noise and traffic, preserving safety and provid-
ing adequate on street parking; (3) providing
an accommodation for the handicapped that is
reasonable and actually bears some resem-
blance to the opportunities afforded non-hand-
icapped individuals to use and enjoy a dwelling
unit in a single-family neighborhood; and (4) to
provide comfortable living environments that
will enhance the opportunity for the handi-
capped and for recovering addicts to be success-
ful in their programs.

1d. 9 4.

In response to Costa Mesa’s Requests for Produc-
tion related to Plaintiffs’ clients’ medical information,
drug use, disability status, record of such, and being
regard as such, Plaintiffs’ counsel objected and in-
voked privileges, HIPAA, and privacy rights. Costa
Mesa SUF 9 6. Further, in response to deposition
questions regarding medical information, including
how addiction has affected the clients’ major life ac-
tivities, Plaintiffs’ counsel objected and explained
that Plaintiffs’ 30(b)(6) designees are the privilege
holders regarding disclosing participation in alcohol-
ics or narcotics anonymous. Id. § 7; see Plaintiffs’ SGD

q7.

Plaintiffs’ business model is focused on recent us-
ers of drugs, who have been, on average, sober for 90
days or fewer. SUF ¢ 8.
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Pursuant to the CMMC, as amended by Ordi-
nances 14-13, 15-11, and 17-05, Plaintiffs were re-
quired to apply for a CUP to continue operating their
sober living homes. Plaintiffs’ SAUF § 10.

C. Procedural Background

Plaintiffs filed their Complaint on June 15, 2018
and First Amended Complaint (FAC) on December 4,
2018. Dkt. Nos. 1, 22. They claim that under the Fed-
eral Fair Housing Act (“FHA”), Americans with Disa-
bilities Act (“ADA”), California Fair Employment and
Housing Act (“FEHA”), Rehabilitation Act, Civil
Rights Act, and California Government Code §§ 11135
and 65008 (collectively “the Statutes”), that the Ordi-
nances are discriminatory and that Costa Mesa dis-
criminated against them in denying them a CUP
and/or a reasonable accommodation to allow them to
bypass the 650 ft. separation requirement and the oc-
cupancy limits, with respect to four of Northbound’s
and three of Raw’s properties in the City. Costa Mesa
SUF § 5.

Costa Mesa moved for summary judgment on Feb-
ruary 7, 2020. Mot., Dkt. No. 52.

I1. LEGAL STANDARD

Summary judgment is appropriate where the rec-
ord, read in the light most favorable to the non-mo-
vant, indicates “that there is no genuine dispute as to
any material fact and the movant is entitled to judg-
ment as a matter of law.” Fed. R. Civ. P. 56(a); see also
Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).
Summary adjudication, or partial summary judgment
“upon all or any part of [a] claim,” is appropriate
where there is no genuine dispute as to any material
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fact regarding that portion of the claim. Fed. R. Civ.
P. 56(a); see also Lies v. Farrell Lines, Inc., 641 F.2d
765, 769 n.3 (9th Cir. 1981) (“Rule 56 authorizes a
summary adjudication that will often fall short of a
final determination, even of a single claim[.]”) (inter-
nal quotation marks omitted).

Material facts are those necessary to a claim’s
proof or defense; they are determined by the substan-
tive law. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). In deciding a motion for summary
judgment, “[t]he evidence of the non-movant is to be
believed, and all justifiable inferences are to be drawn
1n his favor.” Anderson, 477 U.S. at 255.1

The moving party bears the initial burden to es-
tablish the absence of a material fact for trial. Ander-
son, 477 U.S. at 256. “If a party fails to properly sup-
port an assertion of fact or fails to properly address
another party’s assertion of fact ..., the court may
... consider the fact undisputed.” Fed. R. Civ. P.
56(e)(2). Furthermore, “Rule 56[(a)]?2 mandates the
entry of summary judgment . .. against a party who
fails to make a showing sufficient to establish the

1 “In determining any motion for summary judgment or par-
tial summary judgment, the Court may assume that the mate-
rial facts as claimed and adequately supported by the moving
party are admitted to exist without controversy except to the ex-
tent that such material facts are (a) included in the ‘Statement
of Genuine Disputes’ and (b) controverted by declaration or other
written evidence filed in opposition to the motion.” L.R. 56-3.

2 Rule 56 was amended in 2010. Subdivision (a), as
amended, “carries forward the summary-judgment standard ex-
pressed in former subdivision (c), changing only one word — gen-
uine ‘issue’ becomes genuine ‘dispute.” Fed. R. Civ. P. 56, Notes
of Advisory Committee on 2010 amendments.
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existence of an element essential to that party’s case,
and on which that party will bear the burden of proof
at trial.” Celotex Corp., 477 U.S. at 322. Therefore, if
the non-movant does not make a sufficient showing to
establish the elements of its claims, the Court must
grant the motion.

When resolving a motion for summary judgment,
courts may only consider admissible evidence. Fed. R.
Civ. P. 56. On a motion for summary judgment, a
party may object that the material used to “dispute a
fact cannot be presented in a form that would be ad-
missible in evidence.” Fed. R. Civ. P. 56(c)(2). A court
must rule on material evidentiary objections. Norse v.
City of Santa Cruz, 629 F.3d 966, 973 (9th Cir. 2010).
The Court only considered admissible evidence in re-
solving Costa Mesa’s motion for summary judgment.
When the order cites evidence to which the parties
have objected, the objection is impliedly overruled.
Additionally, the Court declines to rule on objections
to evidence upon which it did not rely.

II1. DISCUSSION
A. FHA, ADA, and FEHA Claims

Under the FHA, it is unlawful “[t]o discriminate in
the sale or rental, or to otherwise make unavailable
or deny, a dwelling to any buyer or renter because of
a handicap[.]” 42 U.S.C. § 3604 (f)(1). Both the FHA
and ADA apply to individuals in recovery for alcohol
or drug abuse. See 42 U.S.C.§§ 3602(h), 3604,
12102(1), 12132; Pac. Shores Properties, LLC v. City
of Newport Beach, 730 F.3d 1142, 1156 (9th Cir. 2013)
(FHA); Bay Area Addiction Research & Treatment,
Inc. v. City of Antioch, 179 F.3d 725, 737 (9th Cir.
1999) (“BAART”) (ADA).
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The FHA prohibits zoning practices that discrimi-
nate against individuals with disabilities by “making
unavailable or denying housing to those persons.”
Pac. Shores, 730 F.3d at 1157. The ADA also prohibits
public entities from discriminating against individu-
als with disabilities through zoning ordinances and
decisions. BAART, 179 F. 3d at 730-32.

A plaintiff may pursue a cause of action for a vio-
lation of the FHA or ADA by showing (1) disparate
treatment, (2) disparate impact, or (3) failure to pro-
vide reasonable accommodation. See Gamble v. City of
Escondido, 104 F.3d 300, 304-05 (9th Cir. 1997)
(FHA); Burgess v. Hous. Auth. of Alameda Cnty., 2006
WL 7347315, at *5 (N.D. Cal. Dec. 30, 2006) (citing
McGary v. City of Portland, 386 F.3d 1259, 1266 (9th
Cir. 2004)) (“As with the FHA, a plaintiff may assert
a discrimination claim under the ADA based on dis-
parate treatment, disparate impact, or a failure to
reasonably accommodate theory.”). Because of the
similarities between the FHA and ADA, the Court “in-
terpret[s] them in tandem.” See Pac. Shores, 730 F.3d
at 1157 (quoting Tsombanidis v. West Haven Fire
Dep’t, 352 F.3d 565, 573 n.4 (2d Cir. 2003)).

1. Plaintiffs Have Not Produced Evidence
Regarding Handicap Or Disability

A handicap or disability is defined as “a physical
or mental impairment that substantially limits one or
more of the major life activities of such individual; a
record of such an impairment; or being regarded as
having such an impairment....” 42 U.S.C.
§ 12102(1). However, an “[ijndividual with a disabil-
1ty’ does not include an individual who is currently en-
gaging in the illegal use of drugs, when the covered
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entity acts on the basis of such use. . ..” See 42 U.S.C.
§ 12210(a)-(b).

The parties dispute the proper definition of a
“handicap or disability.” In City of Edmonds v. Wash-
ington State Bldg. Code Council, 18 F.3d 802, 804 (9th
Cir. 1994) (“Edmonds”), the Ninth Circuit reasoned
that “[p]articipation in a supervised drug rehabilita-
tion program, coupled with non-use, meets the defini-
tion of handicapped.” Because this language was
dicta, Costa Mesa insists that “[t]here 1s no per se rule
that all individuals in a drug rehabilitation program
qualify as disabled or protected.” Mot. at 14. Instead,
Costa Mesa argues, “Plaintiffs must prove on a case-
by-case basis an individual has a major life activity
substantially impaired by the alleged disability, and
in the case of addiction, Plaintiffs must also prove
that the individual is no longer ‘currently engaging in
the illegal use of drugs.” Id.

Plaintiffs, in contrast, argue that the definition of
“handicap ... has consistently been interpreted by
the courts to cover alcoholics and drug addicts.” Opp’n
at 6. However, the Court finds that the cases Plaintiff
cites for this proposition are distinguishable and do
not establish a per se rule that their clients, by par-
ticipating in drug and alcohol rehabilitation pro-
grams, are automatically “disabled” for the purpose of
the federal discrimination statutes. See id. at 6-10.

Costa Mesa’s argument is supported by decisions
more recent than Edmonds. For example, the Su-
preme Court has reasoned that individuals attempt-
ing to prove disability may not merely submit evi-
dence of a medical diagnosis of an impairment:
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Instead, the ADA requires those claiming the
[ADA’s] protection to prove a disability by offer-
ing evidence that the extent of the limitation
[caused by their impairment] in terms of their
own experience . . . That the Act defines disabil-
ity with respect to an individual makes clear
that Congress intended the existence of a disa-
bility to be determined in such a case-by-case
manner.

Toyota Motor Mfg., Ky. v. Williams, 534 U.S. 184, 198
(2002) (superseded by statute on other grounds) (in-
ternal citations and quotation marks omitted) (em-
phasis added); see also Aldrich v. Boeing Co., 146 F.3d
1265, 1270 (10th Cir. 1998) (“[w]hether an impair-
ment ‘substantially limits’ a major life activity de-
pends on the individual and the impairment. Such de-
terminations are not susceptible to per se rules; they
must be made on a case-by-case basis.”) (emphasis

added).

The Court is persuaded by Costa Mesa’s analysis.
Plaintiffs have produced no evidence that their clients
have a physical or mental impairment that substan-
tially limits one or more major life activities. See Ox-
ford Invs., L.P. v. City of Phila., 21 F. Supp. 3d 442,
454 (E.D. Pa. 2014) (“[w]ith no direct or circumstan-
tial evidence to demonstrate a substantial limitation
of the potential residents’ major life activities, [plain-
tiff’s] claim requires the Court to assume that all re-
covering addicts are handicapped. Such an analysis
clearly conflicts with the Supreme Court’s directive to
conduct individualized disability assessments and is
fatal to all of [plaintiff’'s] FHA claims.”).
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Plaintiffs have not demonstrated that their clients
may qualify as “disabled” because they have a “rec-
ord” of their impairment(s). Indeed, in response to
deposition questions regarding medical information,
including how addiction has affected major life activ-
ities, Plaintiffs’ 30(b)(6) designees refused to answer
or provide information based on objections and privi-
leges, HIPAA and privacy rights. Costa Mesa SUF
9 7. And in response to Costa Mesa’s Requests for Pro-
duction related to Plaintiffs’ clients’ medical infor-
mation, drug use, disability status, record of such, and
being regarded as such, Plaintiff’'s counsel objected,
invoked privileges, HIPAA and privacy rights, and re-
fused to produce any information. Id. § 6. It was
Plaintiffs’ prerogative to invoke these privileges, but
they may not use them as both a sword and a shield.
Se, e.g., Columbia Pictures Indus. v. Krypton Broad.
of Birmingham, Inc., 259 F.3d 1186, 1196 (9th Cir.
2001)

Further, Plaintiffs have not created a dispute of
fact as to whether their clients may proceed because
they are “regarded as having such an impairment.”
“On summary judgment, in order to state a ‘regarded
as’ claim a plaintiff must establish that the [defend-
ant] believes that the plaintiff has some impairment,
and provide evidence that the [defendant] subjec-
tively believes that the plaintiff is substantially lim-
ited in a major life activity. .. .” Thorn v. BAE Sys.
Haw. Shipyards, 586 F. Supp. 2d 1213, 1224 (D. Haw.
2008). Citing Costa Mesa’s website, and its “General
Information About Group Homes,” does not establish
that Costa Mesa subjectively believed Plaintiffs’ cli-
ents had such impairments. See Opp’n at 9. The other
evidence Plaintiffs offer on this point, relying on
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Plaintiffs’ applications for use permits, is either inad-
missible, mischaracterizes what the City required
from Plaintiffs in the application process, and/or does
not establish the City’s subjective belief of the clients’
Impairments. Id. at 8.

Finally, the Court addresses Plaintiffs’ cursory ar-
gument in their introduction that Title II of the ADA
governs the disputes over their clients’ disability sta-
tus, and that the City erroneously relies on cases ap-
plying Title I. See Opp’n at 2. Plaintiffs contend that
the legal standards for the two titles are different, and
that the City “misleads the Court by attempting to ap-
ply the incorrect standard to this zoning law chal-
lenge by Plaintiffs.” Id. Plaintiffs provide no authority
for this argument other than citing to 28 C.F.R.
§ 35.108. See id. This regulation states that if plain-
tiffs are not making a reasonable accommodation
claim — which the Plaintiffs here do make — then it is
“generally unnecessary to proceed under the ‘actual
disability’ or ‘record of prongs,” and “the evaluation of
coverage can be made solely under the ‘regarded as’
prong of the definition of ‘disability,” which does not
require a showing of an impairment that substan-
tially limits a major life activity or a record of such an
impairment.” 28 C.F.R. § 35.108(a)(1)(ii).

The Court finds Plaintiffs’ argument unpersua-
sive. “Title I” of the ADA refers to 42 U.S.C. §§ 12111-
12117. The relevant definition sections referred to in
Costa Mesa’s motion are §§ 12102 and 12210, which
are not part of “Title I” and are applicable to the entire
ADA; indeed, they state, “[a]s used in this chapter. . .”
and “[flor purposes of this chapter . . ..” See 42 U.S.C.
§§ 12102 and 12210; Mot. at 13. The case law analyz-
ing the requirements to meet the definitions of
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disability, as cited in this Order, analyzed require-
ments that apply to the ADA as a whole; Plaintiffs do
not argue that the specific cases relied on by Costa
Mesa are inapplicable to this context.

Because Plaintiffs have not created any genuine
dispute of material fact as to whether their clients are
disabled, and have not made a showing sufficient to
establish the existence of this element essential to
their FHA and ADA causes of action, on which they
will bear the burden of proof at trial, it is not neces-
sary for the Court to analyze their arguments regard-
ing the disparate treatment, disparate impact, and
reasonable accommodation theories of liability. The
Court therefore grants Costa Mesa’s motion for sum-
mary judgment on the FHA and ADA claims.

Because the Court analyzes FEHA claims under
the same standard as FHA claims, Pac. Shores, 730
F.3d at 1156 n.14, the Court need not repeat the above
analysis to conclude that summary judgment on
Plaintiffs’ FEHA cause of action is also appropriate.

B. Retaliation Claim

The FHA makes it “unlawful to coerce, intimidate,
threaten, or interfere with any person in the exercise
or enjoyment of, or on account of his having exercised
or enjoyed, or on account of his having aided or en-
couraged any other person in the exercise or enjoy-
ment of, any right granted or protected by section
3603, 3604, 3605, or 3606 of this title.” 42 U.S.C.
§ 3617. “To state a claim for retaliation under the
[FHA, Plaintiffs] must show: (1) “they were engaging
in a ‘protected activity . . . ; (2) the subsequent inves-
tigations of the [property] were causally linked with
the [Plaintiffs’] exercise of their protected activities;
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and (3) they suffered some resulting damage.” San
Pedro Hotel Co. v. City of Los Angeles, 159 F.3d 470,
477 (9th Cir. 1998).

Plaintiffs argue that Costa Mesa retaliated
against it “by instituting two state court lawsuits,
filed on September 25, 2019 . . . after the filing of the
instant action, which was filed on June 15, 2018.”
Opp’n at 25; see Cifra v. G.E. Co., 252 F.3d 205, 217
(2d Cir. 2001) (“The causal connection needed for
proof of a retaliation claim ‘can be established indi-
rectly by showing that the protected activity was
closely followed in time by the adverse action.”) (in-
ternal quotation omitted).

Costa Mesa contends that Noerr Pennington im-
munity applies to the retaliation claim because the
state court action is not frivolous. Mot. at 31. Plain-
tiffs does not discuss or dispute the applicability of
this doctrine. See Opp’n at 24-26.

The Noerr-Pennington doctrine provides absolute
immunity for statutory liability for conduct when pe-
titioning the government for redress. Sosa v. DI-
RECTV, Inc., 437 F.3d 923, 929 (9th Cir. 2006). Im-
munity under the Noerr-Pennington doctrine includes
communications made to the court during the course
of a lawsuit. Such communications include “[a] com-
plaint, an answer, a counterclaim and other assorted
documents and pleadings, in which plaintiffs or de-
fendants make representations and present argu-
ments to support their request that the court do or not
do something.” Id. at 933 (citation omitted). “Conduct
incidental to a lawsuit, including a pre-suit demand
letter, [also] falls within the protection of the Noerr-
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Pennington doctrine.” Theme Promotions, Inc. v. News
Am. Mktg. FSI, 546 F.3d 991, 1007 (9th Cir. 2008).

The Ninth Circuit has recognized an exception to
the Noerr-Pennington doctrine, however. Noerr-Pen-
nington immunity does not apply to conduct that, alt-
hough “ostensibly directed toward influencing govern-
mental action, 1s a mere sham to cover what is actu-
ally nothing more than an attempt to interfere” with
the defendant’s business practices. Sosa, 437 F.3d at
938 (citation omitted). As a result, “[s]ham’ petitions
don’t fall within the protection of the doctrine.” Free-
man v. Lasky, Haas & Cohler, 410 F.3d 1180, 1183—
84 (9th Cir. 2005). The Ninth Circuit has identified
three circumstances when the so-called sham litiga-
tion exception applies:

first, where the lawsuit is objectively baseless
and the defendant’s motive in bringing it was
unlawful; second, where the conduct involves a
series of lawsuits brought pursuant to a policy
of starting legal proceedings without regard to
the merits and for an unlawful purpose; and
third, if the allegedly unlawful conduct consists
of making intentional misrepresentations to
the court, litigation can be deemed a sham if a
party’s knowing fraud upon, or its intentional
misrepresentations to, the court deprive the lit-
1gation of its legitimacy.

Sosa, 437 F.3d at 938 (internal quotation marks and
citations omitted).

Although the state court action came after Plain-
tiffs’ lawsuit, it does not appear that the state court
action was objectively baseless, brought for an unlaw-
ful purpose, or involved intentional misrepresen-
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tations to the court such that any exception to the
Noerr-Pennington doctrine would apply. Accordingly,
the Court grants the motion for summary judgment
on the retaliation claim.

C. 42 U.S.C. § 1983 Claim

Plaintiffs “asserts claims under both the Equal
Protection Clause and the Due Process Clause.” Opp’n
at 28. But they do not explain what specific conduct
violates the Fourteenth Amendment and how that
conduct establishes an underlying violation of federal
rights. Plaintiffs have failed to make a showing suffi-
cient to establish the existence of the elements essen-
tial to their case on these claims, and on which they
will bear the burden of proof at trial. Celotex Corp.,
477 U.S. at 322. Therefore, the Court grants Costa
Mesa’s motion for summary judgment on this cause of
action.

IV. CONCLUSION

For the foregoing reasons, the Court GRANTS the
motion.

The Court finds that oral argument would not be
helpful in this matter. Fed. R. Civ. P. 78; L.R. 7-15.

IT IS SO ORDERED.
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Before: WARDLAW and BENNETT, Circuit Judges,
and KATZMANN," Judge.

Defendant-Appellee City of Costa Mesa filed a pe-
tition for rehearing en banc. Judge Wardlaw and
Judge Bennett vote to deny the petition for rehearing
en banc, and Judge Katzmann so recommends.

The full court has been advised of the petition for
rehearing en banc, and no judge of the court has re-

quested a vote on whether to rehear the matter en
banc. Fed. R. App. P. 35(b).

The petition for rehearing en banc is DENIED.

* The Honorable Gary S. Katzmann, Judge for the United
States Court of International Trade, sitting by designation.



