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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION

VINICIO J. GARCIA, #1828198, §
§

Plaintiff, §
§
§ Case No. 6:22-cv-067-JDK-JDLv.
§
§BOBBY LUMPKIN, et al.,
§
§Defendants.

ORDER ADOPTING THE REPORT AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE

Plaintiff Vinicio Garcia, an inmate of the Texas Department of Criminal

Justice (TDCJ) proceeding pro se and in forma pauperis, filed this lawsuit alleging

violations of his constitutional rights in prison. The case was transferred to this Court

for proper venue and referred to United States Magistrate Judge John D. Love for

findings of fact, conclusions of law, and recommendations for the disposition of the

case.

On November 15, 2022, the Magistrate Judge issued a Report and

Recommendation that Plaintiffs lawsuit be dismissed pursuant to 28 U.S.C. §§ 1915A

and 1915(e)(2) on the basis that his amended complaint fails to state a claim upon

which relief can be granted. Docket No. 35. A copy of this Report was sent to Plaintiff,

who has filed written objections. Docket No. 36.

This Court reviews the findings and conclusions of the Magistrate Judge de

novo only if a party objects within fourteen days of the Report and Recommendation.

28 U.S.C. § 636(b)(1). In conducting a de novo review, the Court examines the entire
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record and makes an independent assessment under the law. Douglass u. United

Servs. Auto. Ass’n, 79 F.3d 1415, 1430 (5th Cir. 1996) (en banc), superseded on other

grounds by statute, 28 U.S.C. § 636(b)(1) (extending the time to file objections from

ten to fourteen days).

A party objecting to a Magistrate Judge’s Report must specifically identify

those findings to which he objects. Frivolous, conclusory, or general objections need

not be considered by the District Judge. See Nettles v. Wainright, 677 F.2d 404, 410

& n.8 (5th Cir. 1982) (en banc). Furthermore, objections that simply rehash or mirror

the underlying claims addressed in the Report are not sufficient to entitle the party

to de novo review. See U.S. v. Morales, 947 F.Supp.2d 166, 171 (D.P.R. 2013) (“Even

though timely objections to a report and recommendation entitle the objecting party

to de novo review of the findings, ‘the district court should be spared the chore of

traversing ground already plowed by the Magistrate.’”) (internal citations omitted);

see also Vega v. Artuz, 2002 WL 31174466 *1 (S.D. NY Sep. 2002) (unpublished)

(“However, objections that are merely perfunctory responses argued in an attempt to

engage the district court in a rehashing of the same arguments set forth in the

original petition will not suffice to invoke de novo review of the magistrate judge’s

recommendations.”).

The Magistrate Judge found that Plaintiffs description of the conditions in

which he was temporarily housed in the TDCJ’s Michael Unit did not establish cruel

and unusual punishment under the Eighth Amendment or atypical and significant

hardship that would trigger a right to due process under the Fourteenth Amendment,

2
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and that Plaintiff has no constitutional claim arising from alleged property loss or

damage from rodent activity in the cell. Docket No. 35 at 4-7. He also found that

Plaintiffs allegation that he “informed” the Defendants by letter or grievance of his

move into the undesirable conditions of the cell was not sufficient to make them

personally liable under Section 1983. Id. at 7-8. And he found that the absence of any

physical injury barred Plaintiffs claim for money damages and that Plaintiffs

transfer to another prison mooted any request for prospective injunctive relief. Id. at

6; see 42 U.S.C. § 1997e(e) (“No Federal civil action may be brought by a prisoner

confined in a jail, prison, or other correctional facility, for mental or emotional injury

suffered while in custody without a prior showing of physical injury or the commission

of a sexual act[.]”)

Plaintiffs primary objection is that the Magistrate Judge did not adequately

convey the condition of the cell in question. Specifically, he asserts that the

Magistrate Judge omitted the fact that there was vomit on the wall of the cell, several

details about the rodent infestation and activity, and the fact that Plaintiff was under

medical treatment and on antibiotics for an infection. Docket No. 36 at 1—2. Plaintiff

did mention in his amended complaint that there was vomit on the cell wall (Docket

No. 19 at 9), but that fact alone does not materially affect the legal analysis of

Plaintiffs claim. Nor do any additional details about rodents change the analysis

where the Magistrate Judge reported that the cell was “infested with mice and

roaches.” Docket No. 35 at 2. And Plaintiff did not mention any medical condition in

his amended complaint; to the contrary, Plaintiff repeatedly lamented that he did not

3



Case 6:22-cv-00067-JDK-JDL Document 37 Filed 12/20/22 Page 4 of 5 PagelD #: 130

know why he would have been moved to a temperature-controlled part of the prison,

which happens to be where inmates with certain medical needs are housed. See

Docket No. 19 at 3-4; Docket No. 35 at 7 n.l. But even considering Plaintiffs

infection, he acknowledges that he was being treated with antibiotics, and he does

not allege that any harm came to him as a result of being temporarily housed in the

cell about which he complains.

Plaintiff also reiterates that “all of the Defendants listed were informed by

letters and a grievance about the condition of the cell.” Docket No. 36 at 3. But, for

the reasons explained by the Magistrate Judge, that is not sufficient to make them

liable for any constitutional violation. Docket No. 35 at 7-8.

Plaintiff vaguely complains that his move to the inferior cell was retaliation

“because of lawsuits and grievances.” Docket No. 36 at 6-8. But neither that

conclusory assertion nor his vague demands in the amended complaint to “stop the

harassment and retaliation” states a claim under the standard for a First

Amendment retaliation claim. See Keenan v. Tejeda, 290 F.3d 252, 258 (5th Cir. 2002)

(listing elements of retaliation claim).

In sum, nothing in Plaintiffs objection establishes a violation of his

constitutional rights, or that the named Defendants were personally involved in any

such violation, or that he is entitled to either monetary or injunctive relief for any

such violation.

The Court has conducted a careful de novo review of the record and the

Magistrate Judge’s proposed findings and recommendations. See 28 U.S.C. § 636(b)(1)
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(District Judge shall “make a de novo determination of those portions of the report or

specified proposed findings or recommendations to which objection is made.”). Upon

such de novo review, the Court has determined that the Report of the United States

Magistrate Judge is correct, and Plaintiffs objections are without merit. Accordingly,

it is

ORDERED that the Report and Recommendation of the United States

Magistrate Judge (Docket No. 35) is ADOPTED as the opinion of the Court.

Plaintiffs objections (Docket No. 36) are OVERRULED. This case is DISMISSED

with prejudice pursuant to 28 U.S.C. §§ 1915A(b) and 1915(e)(2)(b). Any pending

motions are DENIED as MOOT.

Signed this
Dec 20, 2022 JER^ MY D/KERNODEE

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION

§VINICIO J. GARCIA, #1828198,
§

Plaintiff, §
§
§ Case No. 6:22-cv-067-JDK-JDLv.
§

BOBBY LUMPKIN, et al., §
§
§Defendants.

FINAL JUDGMENT

The Court, having considered Plaintiffs case and rendered its decision by

opinion issued this same date, hereby enters FINAL JUDGMENT.

It is ORDERED that Plaintiffs claims are DISMISSED WITH

PREJUDICE.

The Clerk of Court is instructed to close this case.

Signed this
Dec 20, 2022 JER^MYD KERNODEE 

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION

VINICIO J. GARCIA, #1828198, §
§

Plaintiff, §
§
§ Case No. 6:22-cv-067-JDK-JDLv.
§

BOBBY LUMPKIN, et al., §
§

Defendants. §

ORDER DENYING RELIEF FROM FINAL JUDGMENT

The Court dismissed this case for failure to state a claim on December 20, 2022,

upon screening Plaintiffs first amended complaint pursuant to the Prison Litigation

Reform Act. Plaintiff has now submitted a proposed second amended complaint,

which the Court construes as a motion for relief from judgment pursuant to Federal

Rule of Civil Procedure 59(e) and motion to amend. Docket No. 39.

The United States Supreme Court described the purpose of Rule 59(e) as

follows:

Rule 59(e) was added to the Federal Rules of Civil Procedure in 1946. 
Its draftsmen had a clear and narrow aim. According to the 
accompanying Advisory Committee Report, the Rule was adopted to 
“mak[e] clear that the district court possesses the power” to rectify its 
own mistakes in the period immediately following entry of judgment. . 
. . Consistent with this original understanding, the federal courts have 
invoked Rule 59(e) only to support reconsiderations of matters properly 
encompassed in a decision on the merits.

White v. New Hampshire Dep’t of Emp’t Sec., 455 U.S. 445, 450-51 (1982) (citations

omitted). Furthermore, “Rule 59(e) permits a court to alter or amend a judgment, but

it ‘may not be used to relitigate old matters, or to raise arguments or present evidence
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that could have been raised prior to the entry of judgment.” Exxon Shipping Co. v.

Baker, 554 U.S. 471, 485 n.5 (2008) (citation omitted).

The Fifth Circuit has observed that a Rule 59(e) motion “serve [s] the narrow

purpose of allowing a party to correct manifest errors of law or fact or to present newly

discovered evidence.” Waltman v. Int’l Paper Co., 875 F.2d 468, 473 (5th Cir. 1989)

(citation and internal quotations omitted). A Rule 59(e) motion “is not the proper

vehicle for rehashing evidence, legal theories, or arguments that could have been

offered or raised before the entry of judgment.” Templet v. HydroChem, Inc., 367 F.3d

473, 479 (5th Cir.) (citation omitted), cert, denied, 543 U.S. 976 (2004). The Fifth

Circuit has repeatedly held that the purpose of a Rule 59(e) motion is not to rehash

arguments that have already been raised before a court. See, e.g., Naquin v. Elevating

Boats, L.L.C., 817 F.3d 235, 240 n.4 (5th Cir. 2016); Winding v. Grimes, 405 F. App’x

935, 937 (5th Cir. 2010).

Moreover, “[reconsideration of a judgment after its entry is an extraordinary

remedy that should be used sparingly.” Templet, 367 F.3d at 479 (citations omitted).

The decision to alter or amend a judgment is committed to the sound discretion of the

district judge and will not be overturned absent an abuse of discretion. S. Contractors

Grp., Inc. v. Dynalectric Co., 2 F.3d 606, 611 & n.18 (5th Cir. 1993).

The record establishes that Plaintiff was already given an opportunity to

amend his complaint, with express instructions to comprehensively set forth his

claims, state specific facts to support them, and identify any injuries. Docket No. 5.

Plaintiff does not explain why a second amendment is necessary or appropriate in

2
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this case. A district court need not invite or even permit an amendment of the

pleadings when an amendment would be futile. Stripling v. Jordan Prod. Co., LLC,

234 F.3d 863, 872-73 (5th Cir. 2000).

Plaintiff has also not identified any manifest errors of law or other

circumstances warranting the extraordinary relief he seeks. The facts alleged in the

proposed complaint are materially the same as those in the amended complaint

screened by the Court; in fact, Plaintiff expressly asserts that “[t]he facts have not

changed.” Docket No. 39-1 at 5. Specifically, Plaintiff alleges that the day after he

was diagnosed with a medical condition and put on antibiotics, Plaintiff was moved

during the winter months to an unsanitary and restrictive environment in another

area of the prison, and later given the explanation that the move was because he

required a “cool bed” assignment. Docket No. 39 at 4; Docket No. 39-1 at 2. For the

reasons the Court has already explained (see Docket Nos. 35,37), those circumstances

do not establish a constitutional violation. Nor does Plaintiffs vague and conclusory

assertion that the move was “harassment and retaliation . . . because [he] file[s]

grievances and lawsuits.” Docket No 39 at 4; see Keenan v. Tejeda, 290 F.3d 252, 258

(5th Cir. 2002) (providing elements of retaliation claim); Whatley v. Coffin, 496 F.

App’x 414 (5th Cir. 2012) (explaining that the district court need not accept as true

conclusory allegations, unwarranted factual inferences, or legal conclusions).

The only arguably “new” information in the proposed amendment is that staff

at a different prison, to which Plaintiff was transferred during the pendency of this

action, are retaliating against him. Docket No. 39-1 at 5. Those unidentified staff

3
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members and any claims against them were not before this Court and will not be

added now. If Plaintiff can allege facts establishing a prima facie case of retaliation

against new defendants (which he has not done here), he is free to do so in a new

lawsuit against the proper defendants in a court with proper venue and subject to a

separate filing fee. See George v. Smith, 507 F.3d 605, 607 (7th Cir. 2007) (explaining

that enforcement of the rules against misjoinder of unrelated claims is especially

important in prisoner litigation “to ensure that prisoners pay the required filing fees”

under the Prison Litigation Reform Act); Bonner v. Bosworth, No. 3:10-CV-2150-0-

BH, 2010 WL 11534476, at *1-2 (N.D. Tex. Nov. 30, 2010), report and

recommendation adopted, No. 3:10-CV-2150-0-BH, 2011 WL 13199228 (N.D. Tex.

May 2, 2011) (“Requiring parties to assert unrelated claims against different

defendants in separate complaints avoids unduly cumbersome litigation, and in the

context of prisoner litigation, ensures that prisoners pay the required filing fees under

the Prison Litigation Reform Act.”).

Plaintiff plainly disagrees with the Court’s legal evaluation of his claims, but

nothing in the pending motion persuades the Court that its ruling was in error.

Accordingly, Plaintiffs motion for relief from judgment (Docket No. 39) is

DENIED.

So ORDERED and SIGNED this 12th day of January, 2023.

;

JeJ 1EMY/D. KERN0DLE
UNITED STATES DISTRICT JUDGE

4
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