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D i Es COURT OF APFEALS el 1y E.°§T2§&ﬁ%2§s,caem
GREGORY S. KUDLA, )
Peﬁﬁoner—AppeHant, g -
v. ) ORDER
~ KENNETH BLACK, Warden, ;
Rés.pondent—Appe]lec. ; )

. Before:" SUHRHEINRICH, Circuit Judge.

Gregory S. Kudla, an Ohio prisoner proceeding pro se, appeals a district court judgment
denyil'lﬁg‘his petifion' for a writ of habeas cbrpus filed under 28 U.S.C. § 2254. Kudla moves the
court for a certificate of appealability '(COA). He also moves the court to proceéd in forma |
pauperis (IFP) dn appeal. ~

A jury convicted Kudla of 16 counts of rape and sexual battery relating to his sexual abuse.
of his minor daughter. State v. Kudla, No. 27652, 2016 WL 4141176, at *1 (Ohio Ct. App. Aug. 3,
2016). The court sentenced him to 42.5 years’ imprisonment. Id

~ The Ohio Court of Appeals affirmed‘his convictions and senteﬁce, see id., and the Ohi6
Supreme Court denied leave to appeal, State v. Kudla, 69 N.E.3d 751 (Ohio 2017) (table).l In 2016,
Kudla moved to reopen his direct appeal. He argued, as relevant here, that his appellate counsel
was ineffect_ive, the trial court improperly admitted certain evidence, and his trial coﬁnsell was
ineffective. The state appellate court denied the motion because it failed to assert specific
assignments of error and exceeded the ten-page limit. The state appellate court later denied his
delayed motion for reconsideration, vand the Ohio Supreme Court denied further review. State v.

Kudla, 101 N.E.3d 465 (Ohio 2018) (table). The state aﬁpellate court then denied Kudla’s second
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motion for reconsideration, and the Ohio Supfeme Court again denied review. State v. Kudla, 152
N.E.3d 325 (Ohio 2020) (table). | |

In 2021, Kudla filed his § 2254 petition. He raised four claims: (1) his appellate counsel
was ineffective; (2) the trial court violated his rights by admitting impermissible expert testimony;
(3) the trial court violated his rights by irﬁproperly admitting testimony about additional discovery;
and (4) his trial counsel was ineffective. |

Upon a magistrate judge’s recommendation and over Kudla’s objections, the district court
denied the petition, concluding.that all four claims were procedurally defaulted. The district court
also denied Kudla:a COA. Kudla now seeks a COA on each of his claims:.

A COA may be issued “only if the applicant has made a substantial showing of the denial
of a constitutional right.” See 28 U.S.C. § 2253(c)(2). “That standard is met when ‘reasonable
jUrists. could debate whether (or, for that matter, agree that) the petition should have been resolved
in a different manner,’” Wélch v. United States, 5’78 U.S. i20, 127 (2016). (quoting Slack v.
McDaniel, 529 U.S. 473, 484 (2000)), or when “jurists could conclude the issues presented are
* adequate to deserve encouragement to proceed further,” .Miller-El v. Cockrell, 537 U.S. 322, 327
(2003). When a claim is denied on procedural grounds, the petitioner must show both “that jurists
of reason would find it debatable whether the petition states a valid claim of the denial of a
constitutional right” and whether “fhe district court was correct in its procedural ruling.” Slack,
529 U.S. at 484. |
| A federal court may not grant habeas relief to aperson in custody pursuant to a state court’s
judgment “unless it appeérs that . . . the applicant has exhausted the remedies available in the courts
of tﬁe State.” 28 US.C. § 2254(b)(1)(A). When a petitioner has failed to present his claims to the
state courts and no remedy remains, his claims are procedur'ally defaulted. See Kelly v. Lazaroff,
846 F.3d 819, 827-28 (6th Cir. 2017). A claim may also be proc;edurally defaulted basgd on failure
to comply with a state procedural rule that the state court regularly enforces and is an‘ “adequate
and independent” ground for denying review of a federal constitutional claim. Peoples v. Lafler,

734 F.3d 503, 510 (6th Cir. 2013) (quoting Guilmette v. Howes, 624 F.3d 286, 290 (6th Cir. 2010)).
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The district court détermined that Kucila defaulted his ,fdur claims by failing to comply'With
Rule 26(B)’s procedﬁral requirements and that the stafe court’s denial of his Rule 26(B) moﬁon
on that basis presented an adequate and independeni: stéte ground for denying review of his federal
constitutional claims. Specifically, the couit noted that Kudla aftempted to raise the claims in his

-Rule 26(b) motion, but the motion was denied because it did not assert spécific assignments of
error, in violation of Rule 26(B)(2)(c), and -exceeded the ten-page limit, in violation of
Rule 26(B)(4). »

Reasonable jurists could not debate the district court’s conclusion that Kudla procedurally
defaulted-his claims. This court has explained that “[a] state procedural rule is adequate if it was
firmly estaﬁlished and regularly folloVQed by the time it was applied.” Stone v. Moore, 644 F.3d
342, 347 (6th Cir. 2011) (quotiﬁg Monzo v. Edwards, 281 F.3d 568, 577 (6th Cir. 2002)). As the
district court noted, Ohio courts have regularly found insufficient assignments of error and‘
exceeding the page limit to be valid reasons to deny Rule 26(B) motions to reopen . See, e.g., State
V. Catron, No. 101839, 2022 WL 17687435, at *2 (Ohio Ct. App. Dec. 9, 2022) (determining that

a 17-page applicatidn was procedurally defective); State v. Townsend, No. 110525, 2022

WL 17539719, at *2, *4 (Ohio Ct. App. Dec. 5, 2022) (determining that an application was
insufficient for exceeding the page limit and for insufficient assignments of error); State v. Churn,
No. 105782, 2019 WL 4879383, at *2 (Ohio Ct. App. Oct. 1, 2019) (determining that.a 23-page
application Was procedurally defective); State v. Littlejohn, No. 95380, 2012 WL 914918, at *2
(Ohio Ct. App. Mar. 9. 2012) (noting that “the mere recitation of assignments of error, without
substantive agﬁnent, is not sufficient” to reopen appeal under Rule 26(B)).

Kudla may overcome his procedural default by showipg “cause for the &efault and actual
prejudice as a result of the alleged violation of federal law, or demonstrate[ing] that failure to
consider the claims will result in a fundamental miscarriage of justice.” Coleman v. Thompson,
501 U.S. 722, 750 (1991). A fundamental miscarriage of jilstice requires a showing of actual
innocence of the substantive offense. See Hodges v. Colson, 727 F.3d 517,' 530 (6th Cir. 2013).

Reasonable jurists would not debate the district court’s rejection of Kudla’s argument that

default should be excused because Rule 26(B) is unconstitutionally vague. - The rules clearly
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directed Kudla to explai’fl'hié A“assignments.. of-error .or @glgiments-\inf‘suppor’,tﬁo‘_f ‘assignmentsofs

'fferjbii’?and cautioned that hlS application “shall not exceed ten pages 2 Rulé 26(B)(2)(c), (B)(4).
+Kudla’s argument is essentially that-he misunderstood the requirements of -Rule 26(B.- But“[t]o~
show cause, [Kudla] must establish that somié objective vfac'tor external to his defense impeded his
ability to comply with the state’s procedural rule.” Bies v. Sheldon, 775 F.3d 386, 396 (6th Cir.
2014) (citing Murray v. Carrier, 477 U.S. 478, 488 (1986)). His:personal “ignorance of the-law
and procedufal requirements . . . is insufficient to-establish cause to excuse his procedural default.” :
Bonilla v. Hurley; 370 F.3d 494, 498 (6th Cir. 2004) (per curiam).

Reasonable jurists ‘could also hot debate the ‘district court’s -conclusion- that,Kudla?»s
procedural default is not excused by a credible showing of actual innocence. -To excuse a
procedural default on this basis, Kudla had-to show that “in-light of all the evidence, it-is-more
likely than not that no reasonablé juror would he‘i"V‘e’ convicted him.”™ Penney v. United States, 870
F.3d 459, 462 (6th Cir. 2017) (quoting Bousley.v. United States, 523 'U.S.b 614, 623 (1998)). In
suppdrt of this argument, Kudla cited a canceled invoice relating to sexually transmitted disease

~ testing. He -argued that this evidence “offers reasonable doubt to the jury” that Kudla gave
chlamydia to the victim, which “supports his actual innocence claim because it is -evidence-of
egregious prosecutorial misconduct.?- But rthis..evidéncc would not make it “more likely than not
that no reasonable juror would have convictéed” Kudla of rape and sexual battery in light of the
frég:qrd as a whole. .Jd. |

For these reasons, reasonable jurists could. not debate the district court’s resolution of
Kudla’s claims. Kudla’s application for a COA is DENIED and his motion to proceed IFP is
DENIED as moot.

ENTERED BY ORDER OF THE COURT

Kelly L. Steghens, Clerk
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Before: SUHRHEINRICH, Circuit Judgé.-
JUDGMENT

THIS MATTER came before the court upon the application by Gregory S. Kudla for a
certlﬂcate of appealability. :

UPON FULL REVIEW of the record and any submissions by the partles

IT IS ORDERED that the application for a certificate of appealability is DENIED

ENTERED BY ORDER OF THE COURT

Kelly L. Sleghens, Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

 EASTERN DIVISION
GREGORY S. KUDLA, . CASENO. 521 CV 349
| Petiti.‘oner, |
v. | o  JUDGE JAMES R. KNEPP II
© KENNETH BLACK, WARDEN, - |
Respondent. - MEMORANDUM OPINION AND

ORDER o :

Petitioner Gregory S. Kudla (“Petitioﬁer”), a prisoner in state custody, filed a pro se-

Petition seeking a writ of habeas dorpus under 28 U.S.C. § 2254. (Doc. 1). This case was refgrréd A

to Magistfate Judge Thomas M. Parker for a Réport and Recommendation (“R&R”) regarding the
Petition under Local Civil Rule 72.2(b)(2). On January 31, 2023, Judge Parker issued an R&R
recommending dismissal. (Doc. 16). Petitioner filed objections to the R&R. (Doc. 18)..

The Court has jurisdiction over the Petition under 28 U.S.C. § 2254(a). For the reasons set

forth below, the Court overrules Petitioner’s objections, adopts the R&R, and denies Petitioner’s

habeas Petition.
BACKGROUND
This habeas case, filed on Febrliary 11, 2021 , stenﬁ from Petitioner’s jury trial_convictions
in the Summit County. Court of Commén Plegs on charges. of rape, sexual battery, gross sexual
impositipn, and disseminating matter harmful to juveniles. See State v. Kudla, 2016-Ohio-5215, at
" 2‘-4 (Ohio Ct. App.). The trial court sentenced Petitioner to a total of 42 and ong-ﬁalf years in
pris_on.- Id at]4. | |

On direct appeal, Petitioner asserted four assignments of error:

Appendix
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Assngnment of Error One: The trlal court erred in instructing the jury on the
definition of force as an element of the rape charges.

Assrgnment of Error Two: Appellant was denied the effective assistance-of
counsel at trial by the failure to object to the court’s erroneous jury instruction and
in the [cumulative] errors committed throughout the trial.

Assignment of Error Three: The evidence was insufficient to support the findings
of guilty on the charges of rape. - . .

Assignnient of Error Four: Appellant’s convictions were. against the manifest
weight of the evidence.

See State v. Kudla, 201'6—Olrio-5215, at *1-16. The appellate court overruled Petitioner’s
assignments of error and affirmed his convictions on August 3, 2016. Id. at § 65. On September
19, 2016, Petitioner appealed to the Ohio Supreme Court; the appeal asserted in support' of
jurisdiction a proposition of law related to the trial court’s instruction on the definition of force as
an element of rape. (Ex 11, Doc. 6-1, at 135-48). The Ohio Supreme Court declmed jurisdiction
on February 22,2017. (Ex. 14, Doc. 6-1, at 181). |

On October 28, 2016, Petitioner filed a pro se application to reopen his direct appeal under -
Rule 26(B), rn which he argued ineffecrive assistance of appellate counsel. (Ex.‘ 15, Doc. 6-1, at
i82-92). While Petitioner hinted in the application at assignments of error which he intended to
- make, his actual assignments of error 'were specifically lvisted in the exhibits attached to the
application. fd at 289-3;28.

Rule 26(B) allows for pro se applications to reepen a direct appeal; it tequires the
application be no rnore than ten pages and eontain specific assignments of error not previously
considered on the merits. Ohio App. R. 26(B)(2)(c); (4). Petitioner attached 385 pages of exhibits
to his ten-page application. (Ex. 15, Doc. 6- 1., at 192-577). The assignments of error were listed
starting on the 107th peée of attached exhibits. Id. at 289. While the state rule allows aﬁidaviﬁs

and parts of the record to exceed the ten-ryage limit, the Ohio appellate court denied the application
2
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on Jan-Uary 27,2017, for failﬁre to co\rﬁp.l‘y w_i'th‘ Rule 26(B), becaﬁse “'—[w] itfmin tﬁe ten pages of his”
actual application, . . . [Petitionerj fails to assert any specific assignment(s) of error tﬁat were not
previously considered or that wefs considered on an incomplete secord.’; (Ex. 18, Doc..6-1, at 586-
87). | | |

On March 6, 2018, Petitioner ﬁled a motion for reconsidsration of the denial. (Ex. 25, b'oc.
6-2, at Zi). On April 17, 2018, the state appellate édurt denied. the motion as untin;nely, as the
deadline to move for reconsideration \s/és ten days. (Ex. 29, Doé. 6-2, at '83-84 (citing App. R.
_26(A)I)(aj). On'May 15" 2018, Petitioner api)ealed this decision to the Ohio Supreme Court. (Ex. .
30, boc. 6-2, at 88). The court declined jurisdiction on July 5, 2018, (Ex. 33, Doc. 6-2, at 114).

Petitioner sought a wr'if of mandamus from the Ohio Supreme~C.ourt on the Basis of ten
_ complaints related to administrative actions of the stste clerk of courts. (Ex. 34, Doc. 6-2, at 115-
. 34). The state Supreme Co'un dismissed the petition and entered judgment for the State on the
bleadings. (Ex. 37, Doc. 6-2, at 367).

Petitioner filed a second motion for r.ecolnsideration. of his 26(Bj applicatisn on April 16,
2020. (Ex. 48, Doc. 6-2, at 488). ,Tﬁe state appellate court denied the motion for failure to '
demonstrate an obvious error in the origirial deniai._(Ex. 52, Doc: 6-1, at 539). Peﬁtioner appealed
this decision to thg Ohio Supreme Court, whic_:h again declined jurisdiction. (Ex. 56, Doc. 6-2, at
579). |
| Petitioner’s habeas petitiqn raised four grounds for relief:

GROUi'N'D ONE: Ineffective Assistance of Apbellate Counsel (IAAC).

GROUND TWO: (Under JAAC) The trial court erred on two different occasions

when it allowed, over objection, impermissible expert testimony which, directly or

indirectly, improperly bolsters the credibility of the alleged victim to the prejudice

of the defendant in violation of the Fifth and Fourteenth Amendments of the United
States Constitution.
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GROUND THREE (Under IAAC) The trlal court érred to the prejudlce of the -

defendant when it permitted the State to introduce testimony pertaining to -

- additional discovery [disclosed] .via email beyond the 21-day requirement of
Crim.R.16(k) and Evid.R.403(A) in violation of the Fifth, Sixth, and Fourteenth
Amendments of the Umted States Constltutlon
GROUND FOUR: (Under IAAC) The defendant was demed effective assistance
of counsel and a fair trial when the video interview of the alleged victim with police
was introduced without an expert to provide the jury with relevant information to
make an educated determination of evidence “sufficiently beyond common
experience,” in violation of the Fifth, Sixth, and Fourteenth Amendments [to the]

- U.S. Constitution.
(Doc. 1, at 1-2).

In his R&R, Judge Parker récommends the Court find all four grounds. procedurally
defaulted (Doé. 16, at 29), or, for Grounds One, Two, and Four in the alternative, deny them on
the merits, as Petitioner has not demonstrated the state court’s decision was contrary to, or an
unreasonable application of, clearly established federal law (Doc. 16,: at 31). Judge Parker also
denied Petitioner’s motion to expand the record. /d. at 47.

STANDARD OF‘ REVIEW

When a party objects to the Magistrate Judge’s R&R, the district judge “must |
determine de novo any part of the magistrate judge’s disposition that has been properly objected
to. The district judge may accept, reject, or modify the recommended disposition; receive further
evidence; or return the matter to the magistrate judge with instructions.” Fed. R. Civ. P. 72(b)(3).

-This Court adopts all uncontested findings and conclusions from the R&R and reviews de
novo those portions of the R&R to which specific objections are made. 28 U.S.C. § 636(b)(1); Hill
v. Duriron Co., 656 F.2d 1208, 1213~14 (6th Cir. 1981). To trigger de novo review, objections
must be specific, not “vague, general, or conclusory.” Cole v. Yukins, 7 F. App’x 354, 356 (6th

Cir. 2001). This specific-objection requirement is meant to direct this Court to “specific issues for

review.” Howard v. Sec’y of Health & Hﬁman Servs., 932 F.2d 505, 509 (6th Cir. 1991). General
- - - 4 ’
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objec_tions, by cbntfast, 'ask'tf.lis C‘ourt to review the entire matter de novo, “making the initial
reference to the magistr_ate useless.” Id. |

“A general objection, 'or one that merely restates the argumenté breviously presented and
addressed by the Magistrate Judge, does not sufﬁcienﬂy identify alleged énors‘ in the [R&R]” to
trigger a’é novo review. Fondrenv. American Homé Shield Corp., 2018 WL 341'4322, at *2 (W.D.
Tenn.); see also Aldrich v. Bock, 327 F. Supp. 2d 743, 747 (E.D. Mich. 2004) (“An
‘objection’ that does ‘nothing more than state a diéagreement with a magistrate’s suggested
resolution, or simply summarizes what has been presented before, is not an ‘objection’ as that term
is used in this cbntext.”). General objections trigger only clear-errér rgview. équal Emp.
Oﬁportunity Comm’nv. Dolgencorp, LLC, 277 F. Supp. 3d.93.2, 965 (E.D. Tenn. 2017), aff 'd, 899
Fad 428 (6th Cir. 2018). | |

| DISCUSSION

Petitiohér filed 34 objections to the R&R. (Doc. 18). The Court agrees with Judge Parker,
over Petitioner’s objections, that all four grounds of Petitioner’s habeas petition are procedurally
defaultgd.

Procedural Default -

“Before a federal court may grant habeas relief to a state prisoner, the prisoner must exhaust
his remedies in state court. In other words, the state prisoner must give the state courts an
opportunity to act on his claims befofe he presents those claims to a federal court in a habeas
petitioh.” O Sullivan v. Boerckel, 526 U.S. 838, 842 (1999). This exhaustion doctrine requires
“that state prisoﬁers give state courts a fair opportlinity to act on their claims.” Id. at 844 (citing
Castille v. Peoples, 489 U.S. 346, 351 (1989); Picard v. Connor, 404 U.S. 270, 275-76 (1971)). If

a claim has not been raised at every stage of the state review-process, it is not reviewable at the

5
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federal level and is consiliered nroc'edurally defeulted.' Wagner v. Smith, 5 8l E.3d 410, 418 (6th
Cir. 2009). | R | | |

Procedural default doctrine also prevents federal review of a case if a petitionér does not
meet state procedural requirements for presenting hls claim. Colelnan V. Thompsbn, 501 U.S. 722,
732 (1991). lf “the last state-court judgment clenying relief on the claim rests.on a nrocedu_ral state- -
law ground thal is ‘independent of the federal question an(l is adequate to support the judgment'”’;
the federal court will not re\./iew‘the habeas petition. Lovins v. Parker, 7l2 F.3d 283, 295 (éth Cir.
2013). |

In the Sixth Circuit, a petitioner’s clalm is nroeedurally defeulted if: (1) the petltioner failed
to comply with a state procedural rule; (2) the state .cour‘t enforced the rule-; (3) the state procedural
forfeiture is an “adequate and independent” state ground on which the s’l:ate can deny review of th'e
federal constitutional claim entirely; and (4) the petitloner cannot show the default had cause and
B nrejudice. Maupin v. Smith, 785 F.2d 135, 138 (6th Cir. 1986). As indicated by the last
requirement, a court will review a petitioner’s claim if l1e can show cause, an external factor whic_h
' kept him from following the state rule, and prejudice, e.vreasona-ble prol)ability that, on the merits,
the outcome of his claim would llaVe been different had the constitutional violation not occurred.
Coleman, 501 U.S. at 750. A court Will also review al petitioner’s claim if th‘ere is new evidence
the petitioner was actually innocent of fhe crime for which he was.conyicted. 1;1.

In the R&R, Judge Parker accurately stated this caselaw and correctly analyzed Petitioner’s
clalrhs._ Judge Parker begins by noting Petitioner raised a claim that Rnle 26(B)(2)(c) is
unconstitutionally végue in his habeas petition; beceuse Petitioner raised it in the petition for the
first time, rather than presenting lt for review by Ohio courts, the claim is procedurally defaulted.

(Doc. 16, at 21); see also Wagner, 581 F.3d at 418. And to the extent Petitioner “is attempting to
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' raise the substantive{] or uﬁderlyihg[]‘ clai.rris on which his ‘ineffe'ctive assistance of coﬁnsel
gréuﬁds are .based, his appliéét_ion to reopen did not preserve those substantive grounds for habeas
appeal.” (Doc. 16, at 21); see also Wogenstahl v. Mitchell, 668 F.3d 307, 343 (6th Cir. 2012).

As to Petitioner’s primary claims, Judge Parker concluded %the last state-court judgment ’
denyiné relief on the claim rests on a procedural state-law ground that is ¢ iﬁdependent of the federal

293

question and is édequgte to support the judgment aAnd‘the claims are proced’uyally defaulted.
(Doc. 16, at 29). This Court agrees with Judge Parker’s conclusion.

Each -of the claims Petitioner seeks to present in his hébeas petition was asserted in the
attachments to his Rule 26(B) application. The Ohio appellate (;ourt declined to reopen Peﬁtionér’s
vdi.re.ct appeal because he did n_ot assert specific assignments of error within his application (in
violation of Ohio App. R. 26(B)(2)(c)) and because the apﬁlication far exceeded the tén-page limit |
(in violation of Ohio App. R. 26(B)(4)). (Ddc. 6-1, at 586-87).' Judge Park'er concluded that
enforcemen.t of Rule 26(B)(2)(c) was independent, as it “was nc;t in any way tied to fedej,ral'law or
'[P_etitioner]’s feaeral constitutional claims”. (Doc. 16, ét 23); see also Lovins, 712 F.éd at 295.
| Enforcement of Rule 26(B)(4) (af the time labeled as 26(.B)(3)) was also unrelated to 'c-lny -federa}
claims — th¢ rule is merely a page Iimit.‘(Doc. 16, at 23). |

Judge Parker additionally concluded the enforcement of Rule 26(B)(2)(c) wgs. adequate, as
applications to reopen have been denied in Ohio af least 23 times since 1998 specifically due to
insufficient assignment of error. (Doc. 16, at 23); see also Sténe V. Moore,'644 F.3d 542, 347 (6th
Cir. 2011) (a state p;ocedprél rule “is adequate if it was firmly established and regularly followed
by the time it was applied”) and 'Walk'e;." V. Martih, 562 U.S. 307,320 (2011) (a ru‘le is inadequate
if>its application is exercised “infrequentl&; uneXpe‘ctedly, or freakishly”). While Judge Parker does

not specifically detail prior enforcements of Rule 26(B)(4), this Court finds Ohio appellate courts

7
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. have regularly found exceedlng the ten—page 11m1t a valid basis for demal of an application to
'reopen See, e.g., State v. Catron, 2022- Ohro 4503, § 10 (Ohio Ct App) State v. Churn, 2019-
Oh10-4052, 9 8 (Ohio Ct. App.); State v. Caldwell, 2002-Oh10-2751, 4 10 (Ohio Ct. App.); State
v. Townsend, 2022- Oth 4398, 9 18 (Ohio Ct. App ). The final denial of relief under Rule 26(B)’
procedural requrrements therefore was based on adequate and independent state grounds

Petitioner did not properly set forth grounds upon which his claim could be reviewed
‘despite orocedural default. In his‘ habeas petition, {Petitioner aréued he misunderstood the
requirements of Rule 26(B). See genei‘ally Doc. 1. Personal misunderstanding of the law is_ not an -
“external c‘ause which would have prevented Petitioner fronr properly making his clairns. See»
Colemdn, 501 U.S. at 750; Bonilla v. Hurley, 370 F.Bd 494, 498 (6th Cir. 2004). PetitiOner‘.
therefore cannot show cause and prejudice whi‘chb would allow his claims to be reviewed.

Petitioner argued lack of review would result in miscarriage of justice based on “new
e\vidence.” (Doc. 1-14, at 56).v This new evidence, Petitioner claimed, was a “cancelled/refunded
~ invoice pertaining to [an] STD test ordered online . .. [hvhich] offers reasonable doubt to the jury
that [Petitioner] never diagnosed and treated himself of the chlamydia thatvthe prosecutor conveyed
to the jury he passed to the alleged victim.” Id At the outset, the Court notes, as did Judge Parker,
that fetiﬁoner’s unawareness' of whether he had chlamydia does not prove he did not have and
pass on chlamydia. Addmonally, Petitioner argued only that the evidence of the canceled STD test

offers reasonable doubt to the jury”. (Doc. 1- 14 at 56). The standard of innocence requlred for '

this Court to review a habeas claim despite procedural default is “factual innocence, not mere legal
insufficiency.” Bousley v. United States, 523 U.S. 614, 623 (1998).

The upshot of the foregoing is that Petitioner “never obtained merifs review of his

ineffective assistance of appellate counsel claims — the same claims he now asserts in his habeas
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petition — in the courts of Ohio.” (Doc. 16, at 30-3 1). Petitioner’s claims are therefore procedurally
defaulted, and because he cannot show cause and prejudice to overcome the default, they must be .
~ dismissed.

Petitioner’s Objections

Petitioner filed 34 objections‘i'n a 70-page \documént which takes issue with nearly every
' statement in Judge Parker’s R&R. (Doc. 18). This Court reviewed Petitioner’s objections de novo;

the Court also reviewed Judge Parker’s analysis gnd found he correctly 'c;oncluded Petitioner
| procedurally defaulted all his claims.

It is worth pointing.vout that Petitioner almost immediately coﬁtradicts mahy of his own
objections. For example, Petitioner argues “[T]he R&R incorfectly states that Petitioner ‘argufed]’
that he properly raised at least four ass1gnments of error to reopen his d1rect appeal under Rule

ﬁ 26(B) ” (Doc. 18, at'4). In the next paragraph, Petitioner writes that he “specifically argued that he
‘raised and asserts [51c] four specific “genuine issues” . . . in the first ten pages of the “actual”
application, thatA he construes to be assignmeﬁts of error v;{ithin tize‘context of presqenting acolorable
claim of inéffective assistance of appelléte counsel’. Id. at 5. Petitidher also argﬁesthat Judge
| Parker’s statement that the state court’s analysis of Petitioner’s éomplianc;e withv Rule 26(B) was
" not related to vfederal law or constitutional claims “is both contrary to law and contrary to fact.” Id
at 8. Petitioner then admits that “App.R.26(B) [sic] is not compelled by the United States
Constitution™. Id.
Many of Petitioner’s objections also take issue witﬁ Judge Pz}rker’s use of words that are
merely synonyms or summarizations of Petitioner’s chosen Words. For instance, Petitioner objécts |
to the R&R’s statement that “ba{sed on [P'etitione‘.r]’s inclusion of these statements, it is

understandable why [Petitioner] would think his Rule 26(B) application was distinguishable from
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those submitted in caseé in whfch thé Chio Cour’c of Appeals enforcéd Ru;1_e 26(B)(2)(c).’; Id at15
(citing Doc. 16, at 26). i’etitioner states he takes issiue with this sénfencé becauser “[t]he
‘statements’ that the R&R is referencing were actually’ Petitioner’s ‘ar.guments» in support of
‘assignments- of error’ required pursuant to (B)(2)(c).” Id. at 16. This Court finds Judge Parker’s
analysis is correct regardless of whether he calls Petitioner’s writing “statements” or “arguments”;

Upon review, this Court finds tha-t the remaining objections v;/hich do not fall into the two
~ latter described  categories ' “rherely restate[] _the ~arguments previously presented and
addressed by the Magistfate Jucige[ and therefore do] not sufficiently identify alleged errors in the 4
[R&R]” to frigger de novo réview. Fondren, 20'18 WL 3414322, at *2; see also Aldrich, 327 F.
Supp. 2d at 747 (“An ‘objection’ that does nothing more than state a disagfeémént With a -
_ magistrate's suggested resdlution .. . is not an ‘objection’ as that term .i's used in this context.”),
and Dolgencorp, 277 F. Supp. 3d at 965 (general objections trigger only clear-error review). For
example, ma.my'of the objections simply argue Petitioner did not violafe Ohio App. R. 26(B). See,
e.g., Doc. 18, at 23. | |

Having performed a de novo review of Petitioner’s specific objections, a clear error review
| of Petitioner’s general objections, and a careful review of the R&R, the Court finds it is proper to
adopt Judge Parkcr"s R&R, denying the. Petition on the basis of procedurél default, over
Petitione;’s objections.

. CONCLUSION

For the foregoing réésons, good caﬁse appearing, it is

ORDERED that Judge Parker’s R&R (Doc. 16) be, and the same hereby is, ADOPTED as -
the Order of this Court, and the Petition (]‘)oc‘ 1) is DENIED as set forth therein and herein; and it
is

10



" Case: 5":2'1}-c.\'/-'(‘)0349-JRK Doc #: 19 Filed: 05/30/23 11 of 11. PagelD #: 3699

-' : FURTHER 'ORDERED that, bécause Petitioner ha’s ng)t ma’c-ie ;'41 substantial shb’wing of‘a :
denial of a constltutlonal right dlrectly related to his conviction or custody, no certlﬁcate of
" appealability shall issue. 28 USC § 2253(c)(2) Fed R App P. 22(b), Rule 11 of Rules
Governing § 2254 Cases. And the Court | |
FURTHER CERTIFIES that an appéal from this decision could not be taken in good faith.]

28US.C. § 1915()3).

s/ James R. Knepp II
UNITED STATES DISTRICT JUDGE

11
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IN THE UNITED STA_TES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
© GREGORYS.KUDLA, - 'CASENO. 521 CV 349
Petitioner, -
v. S ~ JUDGE JAMES R. KNEPPII -
 KENNETH BLACK, WARDEN, . JUDGMENTENTRY |
Réspondent. | |

For the reasons stated in the related Memorandum Opinion and Order issued this same

date, the Court DISMISSES the Petitioner’s Petition (Do"c. 1).

1T IS SO ORDERED. .

s/ James R. Knepp 11 . .
UNITED STATES DISTRICT JUDGE

May 30, 2023
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*IN THE UNITED STATES DISTRICT
COURT NORTHERN DISTRICT OF OHIO

- EASTERN DIVISION
GREGORY S.KUDLA, ) Case No. 5:21-CV-00349
_ ) |
Petitioner, )  JUDGE JAMES R. KNEPP
) o
V. ) MAGISTRATE JUDGE
- ) THOMAS M. PARKER
KENNETH BLACK, WARDEN, )
) _
Respondent. )  REPORT & RECOMMENDATION
) AND ORDER

A jury fouﬁd our petitioner, Gregory Kudla, guilty of raping and committing .grc:>ss sexual
. imposition against his oldesf daughter, B;M.K., on several occasions from April 2005 until April
2014. Ad&itionally, the jury found Kudla éuilty of showing his juvenile daughter obscene
. materials. See State v. Kudla, 201 6-Ohio-5:215‘,' at ] 2-4 (Ct. App.); State v. Kudla, Case
Nq. CR—2014-05-1461, Summit County Court of Common Pleas. The trial court imposed an
aggregate sentence of _42 ‘/z:years in prison. See ECF Doc. 6-1-at 101-104. ,
| Kudla petitions fof writ of habeas corpus under 28 U.S.C. § 2254, challenging his -
convictions in State v. Kudla. ECF Doc. 1. Kudla raises four grounds for relief:
GROUND ONE: Ineffective Assiéta'nc;e of Appellate Counsel ('IAAC).;'
.GROUND TWO: (Under IAAC) The trial court erred on two different occasions
when it allowed, over objection, impermissible expert testimony which, directly
or indirectly, improperly bolsters the credibility of the alleged victim to the
prejudice of the defendant in violation of the Fifth and Fourteenth Amendments of

the United States Constitution.

GROUND THREE: (Under IAAC) The trial court erred to the prejudice of the
defendant when it permitted the State to introduce testimony pertaining to

Appendix
G

- |
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additionai discovery [disclosed] via email beyond the 21-day requirement of

Crim.R.16(k) and Evid.R.403(A) in violation of the Fifth, Sixth, and Fourteenth .

Amendments of the United States Constitution.

- GROUND FOUR: (Under IAAC) The defendant was denied effective assistance -

of counsel and a fair trial when the video interview of the alleged victim with

police was introduced without an expert to provide the jury with relevant

information to make an educated determination of evidence “sufficiently beyond

common experience,” in violation of the Fifth, Sixth, and Fourteenth

Amendments [to the] U.S. Constitution.
ECF Doc 1 at 5-10. Addltlonally, Kudla has ﬁled a motlon to expand the record to include trial
exhibits, which he contends would further ‘explain the errors he asserts occurred during his trial

. proceedings. See ECF Doc. 9.

I State Court Proceedings

A.  Trial Court

1. Indictment

On May 23, 2014, a Summit County grand jury indicted Kudla on eight counts of raping '
B.M.K. (Ceunts 1 to 8), alleging that he ra\ped B.M.K. twice each year from Apfil 2010 to April
2014; eight counts.of sexual battery (Counts 9 to 16), which were based on the same conduct as
the rape counts; five counts of gross sexual imposition (Counts 17 and 21) occurring once a year
from April 2005 through April 2009; and one count of disseminating matter harmful to juveniies
(Count 22). ECF Doc. 6-1 at 6-13. Kudla retained counsel and pleaded not guilty. ECF
Doc. 6-1 at 14. On December 10, 201»4, the State of Ohio dismissed one count of gross sexual
imposition (Count 21), and the charge of disseminating matter harmful to juveniles was.
renumbered to be Count 21.- ECF Doc. 6-1 at 15.

2. Trial
On November 18, 2014, the case proceeded to trial. See ECF Doc. 6-3 at 6. The

evidence presented at trial, as described by the Ohio Court of Appeals, was as follows:.
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[*P4] A jury ultimately heard this matter and found Mr. Kudla guilty on all 16
counts of rape and sexual battery. The jury also found him guilty of
disseminating matter harmful to juveniles and of committing gross sexual
imposition between April 2008 and April 2009. ...

[* * %]

[*P21] B.M.K. testified that she was born in April 1996. When she was between
8 and 15 years of age, B.M.K. resided in Macedonia with her father, her three
younger siblings, and, initially, her mother. She testified that she did not have a .
close relationship with her mother, but was always very close with her father.
B.M.K.’s mother, Jennifer Kudla, resided at the family’s Macedonia home until
B.M.K’s freshman year of high school. Ms. Kudia then moved elsewhere, but
came to the house in the mornings to help the children prepare for school. In
March 2012, shortly before B.M.K. turned 16, B.M.K., her father, and her siblings
moved to a new residence in Twinsburg. Meanwhile, Ms. Kudla continued to
reside elsewhere.

[*P22] B.M.K. testified that, when she was a small child, she cuddled with her
father and sat on his lap. She remembered that she was in sixth grade the first
time that her father touched her sexually. B.M.K. recalled lying next to her father
and watching television in the basement of their Macedonia home when he began
caressing her genitals over her clothes. From that point forward, B.M.K. testified
that her father would touch her more than once a month. She testified that he
primarily touched her while the two were in the basement and that his touching
gradually increased until he was placing his hands under her clothes and touching
her vagina. :

[*P23] B.M.K. testified that, as she got older, she became curious about the
physical changes taking place in her body and started asking her father questions.
In seventh or eighth grade, B.M.K. asked Mr. Kudla about sexual intercourse.
According to B.M.K_, her father then asked her if she wanted to know what
happened during intercourse, and she said yes. She testified that her father took
her downstairs on his birthday, removed his pants, removed her clothing, and had
vaginal intercourse with her for the first time. B.M.K. stated that it hurt when her
father penetrated her and she told him so. Mr. Kudla then told her that the pain
“was normal and it was okay” and “took it slow.” After she indicated that it hurt
more, however, her father stopped.

[¥*P24] B.M.K. testified that, after her father had sex with her, he digitally
penetrated her vagina and had oral sex with her several times while she and her
family were still residing at their Macedonia residence. Additionally, her father
asked her to perforni fellatio on one occasion and purchased a vibrator for her. .
B.M K. stated that her father instructed her to use the vibrator “if [she] ever felt
like [she] needed to.” She also stated that two or three times her father attempted
to show her pornography on his computer. She described the pornography as
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“[o]ther people having sex,” but stated that she would look away when her father

" tried to show it to her because she did not want to watch. Accordingto BM.K.,
all of the foregoing acts occurred while her mother was still residing at the
Macedonia home with them. She testified that, after her mother moved out, her
father touched her more frequently.

[*P25] Once Mr. Kudla moved his family to Twinsburg, B.M.K. testified that he
would have vaginal intercourse with her on an almost nightly basis. She testified
that the two would always have sex in her father’s bedroom with the door closed
and locked while he played loud music on his computer. B.M.K. indicated that
her younger sister’s bedroom was diagonal to her father’s bedroom, but that he
would have sex with her at around 10 or 11 o’clock at night after her younger
siblings had gone to bed. She testified that her father purchased two more
vibrators for her after they moved to Twinsburg and that she would use them in
his presence because “[h]e wanted me to cum.” B.M.K. stated that her father
digitally penetrated her vagina and had vaginal intercourse with her multiple
times per year until she turned 18. She testified that her father told her not to tell
anyone about their sexual relationship because “society doesn’t rule you, and

* * * they shouldn’t be telling you what to do in your personal life.”

[*P26] B.M.K. agreed that she was afraid of her father when he was angry
because he would yell and “his face would get all red.” She testified that her
father and her younger sister, B.R.K., had a strained relationship and that things
sometimes got physical when B.R.K. disobeyed him. B.M.K. saw her father
throw her sister across the room and into a wall hard enough to make her start
crying. She also saw him throw B.R K. into the stairs. B.M.K. testified that she
had sexual intercourse with her father because she “knew what would happen if
[she] didn’t.” She stated that her father had threatened to take away her phone as
well as the special privileges she enjoyed. She testified that she wanted the sexual
activity to stop back when they lived in Macedonia and that she told her father it
“wasn’t normal,” but that he continued to have sex with her. She stated that her
father never held her down or specifically threatened her, but that “[sJometimes
[the sexual conduct] was forced” because she “would tell him that [she] didn’t
want to do it.”

[*P27] B.MXK. testified that she did not want to disclose her father’s sexual abuse
because she “didn’t want [her] brothers to grow up without a father.” She
admitted that she still loved her father and had not wanted him to get into trouble.
She testified that her mother suffered from mental health issues and that she had
basically raised her younger siblings alongside her father. B.M.K. admitted that
she hated her younger sister for disclosing the sexual abuse because she thought
her sister had “ruined [their] family.”

[*P28] B.R.K., B.M.K.’s younger sister, testified that her sister and their father
were always very close and that Mr. Kudla favored BMK. She specified that her
father would take B.M.K. places or buy her things, but that he would not do so for
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his other children. She described herself as having a contentious relationship with -
her father and testified that her father would always ground her, take away her
things, and scream at hér. She testified that, on one occasion when they still lived
in Macedonia, her father pinned her down on the bed and fondled her chest while
she screamed and B.M.K. watched. On a different occasion, her father threw her
across the room and kicked her hard enough to leave a bruise. B.R.K. testified
that, on the occasion that gave rise to her disclosure of her sister’s abuse, her
father kicked down the door to the bathroom where she was taking a shower,
screamed at her, and slapped her across the face. According to B.R K., she was
afraid to tell anyone what things were like at home because her father “always
said that he was above the law and no matter what [she] said it wouldn’t have
mattered.” She also testified that B.M.K. “would never have said anything
because she was terrified of [their father].”

[*P29] Dr. Cynthia Keck-McNulty, a mental health therapist/trauma specialist at
Akron Children’s Hospital, testified at trial regarding her treatment of B.M.K. and
the grooming process that sexual predators use to perpetrate abuse. She explained
that, when grooming a child, a predator will typically select a child with low
self-esteem and begin providing them with special treatment. According to

Dr. Keck-McNulty, that special treatment can come in the form of extra attention,
special trips, gifts, or other treats. The perpetrator elevates the child and
cultivates a special relationship with them before beginning to introduce a sexual
element. Dr. Keck-McNulty testified that the perpetrator may begin by touching
the child in increasing amounts or by showing the child inappropriate viewing
materials such as pornography. She testified that the child may recognize that the
new elements of the relationship are wrong, but will ultimately accept them '
because the child has become dependent upon the affection and attention that the
predator has shown them. She further testified that the predator will stress
secrecy with the child and “make[] it very well known to [the] child * * * that
other people wouldn’t understand” and that disclosing the abuse would result in
the child getting into trouble and the loss of the special attention upon which the
child has come to rely. According to Dr. Keck-McNulty, such abuse can go on
for years before disclosure occurs because the children the predators select “have
a low self-esteem and they don’t get a lot of attention or positive stuff from other
adults or other people and so they’re not about to give that up.”

[*P30] Dr. Keck-McNulty testified that Mr. Kudla’s representation to B.M.K.
that their relationship was special and that society should not interfere in one’s
personal affairs was consistent with grooming behavior. It was her impression
that B.M.K. was torn between loving her father and feeling betrayed by his
manipulation. She explained that Mr. Kudla had cultivated a very close
relationship with B.M.K. and had given her special privileges, but otherwise kept
her on a very strict schedule. B.M.K. was responsible for caring for her younger
siblings, overseeing the chores in the house, and doing the grocery shopping.
B.MX. told Dr. Keck-McNulty that Mr. Kudla would not allow her to cheerlead
because boys would look at her and would not allow her to play volleyball

5
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because he did not permit spandex clothing. B.M.K. also told her that Mr. Kudla
would not allow her to date and that, when she once tried to date a boy at the age
of 15, “her dad put an end to that right away and she never tried again.”

Dr. Keck-McNulty testified that B.M.K. admitted that she was afraid of her father
because she had seen what he could do to her younger sister.

[**¥]

[*P38] Laila Menas testified that she began spending time with Mr. Kudla and
his family because their daughters played soccer together. She testified that she
dated Mr. Kudla from 2009 to mid-2012 and, during that time, was able to closely
observe him interact with his children. She stated that Mr. Kudla and B.M.K. had
a “very inseparable relationship” and that he was much closer to her than to the
rest-of his children. She indicated that he and B.R.K. had a poor relationship and
that B.M.K. and B.R K. did not get along. According to Ms. Menas, B.R.X.
frequently stayed at her house and both Mr. Kudla and B.M.K. would ask her to
keep B.R.K. because they did not like her.

[*P39] Ms. Menas testified that, near the beginning of her relationship with
Mr. Kudla, he brought the children over to her house and appeared to be very
upset. When she insisted that he tell her what was wrong, Mr. Kudla indicated
that his estranged wife had accused him of molesting B.M.K. Mr. Kudla
explained that his wife had found him sleeping in B.M.K.’s bedroom with the
door locked. According to Ms. Menas, Mr. Kudla told her that he was sleeping in
the room because he did not want his estranged wife attempting to have sex with

+ him when she “would come home drunk from being out all night[.]”

[*P40] Ms. Menas testified that, near the end of her relationship with Mr. Kudla,
he discovered that B.M.K. had been dating a boy. She testified that he became
very emotional and described it as a betrayal. Ms. Menas described the discovery
as the catalyst that ended her relationship with Mr. Kudla. She testified that

Mr. Kudla asked to stop the relationship in order to focus on his children.
According to Ms. Menas, Mr. Kudla told her that “if he wasn’t distracted with our
relationship [B.M.K.] would have never needed a boyfriend.”

[*P41] B.RK. testified that B.M.K. and her father had a close relationship with
one another, but that she did not get along with either of them. She stated that
B.MK. and her father were “always alone together” and it “would seem like they
were keeping secrets.” After the family moved to Twinsburg, the time that they
spent together increased. B.R.K. testified that the two frequently cuddled on the
couch and would lie on top of one another under a blanket. She stated that they
would stay up late at night and sometimes they would check to make sure
everyone was asleep “before they went in his room * * * and you could hear the
door Jock.” B.R.K. described her bedroom as being at an angle from her father’s
bedroom such that she could see his bedroom door from her bed. She testified
that, on at least one occasion, she saw her sister carrying a purple dildo into their
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father’s bedroom. She stated that loud music would play after her sister and her
father went into his bedroom, but that the music still did not stop her from hearing
the springs in the bed. B.R.K. indicated that the noise was very upsetting and that-
she started wearing headphones to sleep. Other times, B.R K. testified, she was

so upset by the situation in her home that she left the house and walked outside to
get some fresh air. :

[*P42] B.R.K. testified that one of her nighttime ventures outside led to the
police bringing her home. Mr. Kudla screamed at her as a result of that incident
and removed the door to her room, telling her that she did not deserve privacy.
B.R K. testified that, approximately one week later, she missed the bus and was
terrified to come home. She explained that her father sometimes physically
injured her when he became angry and that he had started telling her that he was
going to send her to a juvenile detention center because of her behavioral issues.
She testified that, when she finally came home later, B.M.K. was there and told
her that their father was out looking for her. B.R K. decided to take a shower and
was still in the bathroom when her father arrived back home. B.R.K. testified that
Mr. Kudia broke through the bathroom door. She testified that he screamed at her
and ended up slapping her across the face, leaving a bruise. Her father then left

- and did not come home for the remainder of the evening.

[*P43] B.R.K. testified that she left for school early the following day. She did

" not have her cell phone that day because her father had taken it away, but she
testified that she received text messages from her sister because her sister sent
them to one of B.R.K.’s friends. B.R.K. testified that her sister’s messages
indicated that she should be careful when she came home because her father was
“still furious” with her. She stated that she grew more and more upset until she -
finally broke down at lunch. When school officials confronted her, she admitted
that her father had hit her the night before. She also disclosed the fact that she
believed her father was having a sexual relationship with B.M.K. B.R.K. testified
that she never told anyone about the things their father was doing before that day
because she was afraid and he “always said that he was above the law and no
matter what [she] said it wouldn’t have mattered.” She also stated that she did not
think anyone would believe her because her father acted differently inside the
house than he did when he was in public.

[*P44] Following B.R.K.’s disclosure, she was taken to the Twinsburg Police
Department and other officers went to the Kudla home to retrieve her siblings.
Detective Mark Kreiger testified that he interviewed B.M.K. at the station until
his supervisor, Lieutenant Scarl, came into the room and took over the interview.
During B.M.K.’s cross-examination, the defense played a portion of her recorded
interview with the police. The recording depicts B.M.K.in an emotional state,
repeatedly denying an inappropriate relationship with her father. In the recording,
she eventually admits being in her father’s room at night on occasion, but tells
Detective Kreiger that the door was never locked and that she and her father were
reviewing soccer tapes together. She continues to deny any abuse until

7
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Lieutenant Scarl enters the room and speaks w1th her. She then becomes
“extremely upset, pulling her shirt over her facé and sobbing. After a short break,
she admits that her father engages in sexual conduct with her, but casts their =
relationship as consensual. B.M.K. later testified that she said the acts were
consensual because she thought that way her father would not get into trouble.
She explained that she was trying to protect her father and keep her family from
bemg torn apart

[*P45] The same day that the police interviewed B.M.K. and B.R K. they
executed a search warrant at their Twinsburg residence. Detective Kreiger aided
in the search and testified that the police found a vibrator and several dildos in
B.M.K.’s drawer where B.R.K. had told them they would be hidden. The police .
also confiscated several computers from the home, including a laptop from
B.M.K.’s room, a desktop computer from the living room, and a desktop
computer from Mr. Kudla’s bedroom. Michael Dodson, a computer forensic
specialist for the Bureau of Criminal Investigation (“BCI”), testified that he
examined the computers after the police confiscated them. On the laptop taken
from B.M.K.’s room, Dodson discovered pornographic video files. He testified
that the laptop had several user profiles, one of which was “Dadio.” He testified -
that all of the pornographic video files were located within the Dadio user profile.

[*P46] Dodson also testified regarding the analysis he performed on the
computer taken from Mr. Kudla’s bedroom. He testified that the computer only
had one profile labeled “Gregory.” He discovered that someone performed
searches on that computer for “STD, STD Facts and Chlamydia.” His analysis
also disclosed that, on March 16, 2014 and March 22, 2014, someone visited a
website that offered testing packages for sexually transmitted diseases. He
testified that the computer stored the personal information that had been entered
into the fields of a form on that website. There was evidence that the stored
personal information matched Mr. Kudla’s business phone number and his email
address. There also was evidence that B.M.K. tested positive for chlamydia when
she was tested at Akron Children’s CARE Center in late May 2014.

[*P47] During his testimony, Mr. Kudla denied ever having chlamydia. He
admitted that he had ordered testing kits before, but claimed that he did so for
other men with whom he worked and for himself because he worried that his wife

_or some of the other women he had slept with might have infected him. The
parties stipulated that Mr. Kudla tested negative for chlamydia on December 6,
2013, March 28, 2014, and July 23, 2014. They also stipulated, however, that
Mr. Kudla waited more than seven weeks after the court ordered him to submit to
testing before having the July 23rd test performed.

[*P48] [...]Dr. Keck-McNulty explained the grooming process and testified
that she began seeing B.M.K. and B.R K. as patients following their disclosure of
Mr. Kudla’s abuse. She testified that when child sexual abuse occurs in a family
.with siblings, the victim will typically receive special treatment and special time
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with the parent. She testified that the other siblings will typically feel resentful of
the fact that they appear to get into trouble more often and that the entire 51tuat10n
“creates a big divide between siblings and the family.”

[*P49] Dr. Keck-McNulty testified that B.M.K. initially did not want to meet
with her. She testified that B.M.K. was torn between loving her father and
accepting that he had manipulated and abused her. She stated that B.M.K. was
worried to confront her father in court because “she was afraid she was going to
freeze up and not be able to tell her story * * *.” When Dr. Keck-McNulty asked
B.M K. what she would like to see happen to her father, B.M.K. responded that
she “just want[ed] him gone[.]” Dr. Keck-McNulty testified that B.M.K. relayed
having difficulty eating and sleeping. She told Dr. Keck-McNulty that she would
have nightmares about “what [her father] did and about him yelling.” Dr. Keck-
McNulty testified that when B.M.K. tried to describe one of the dreams, she
started to cry and was unable to continue. Dr. Keck-McNulty testified that her
observations of B.M.K., in conjunction with the information she received from
B.R.K. and B.M.K.’s CARE Center interview and exam, were consistent with
sexual abuse.

[*P50] Jennifer Kudla, B.M.K.’s mother, testified that she stopped living with
her family in 2010 because she and Mr. Kudla argued constantly and they decided
it would be better for the family if they lived apart. She testified that Mr. Kudla
scared her because he would become angry very quickly and had an explosive
temper. She stated that they began sleeping apart the year before she moved out.
On one occasion, she went to wake B.M.K. for school and discovered that

Mr. Kudla was inside her small bedroom with the door locked. According to

Ms. Kudla, when she asked Mr. Kudla why he was in there with the door locked,
he claimed that he had locked himself inside and slept there because he was afraid
she was going to kill him in his sleep. She testified that the incident made her
wonder whether her husband was abusing B.M.K. because he was always so
affectionate toward her.

[*P51] Plagued by her concerns, Ms. Kudla discussed the matter with someone in
Mr. Kudla’s family. She testified that her husband eventually learned about that
conversation and, when he found out, he “came after [her] and * * * broke down
[her] bedroom door off of the hinges and scared the crap out of [her].”- She
testified that Mr. Kudla also threatened to take the children away from her.

Ms. Kudla admitted that she suffered from mental health issues and testified that
Mr. Kudla would use that against her, telling her that she was imagining things.
She testified that she confronted B.M.K. once in 2013 to ask if her father was
sexually abusing her because B.R.K. had suggested that might be the case. When
B.M.K. denied the accusation, however, Ms. Kudla did not pursue it further by
filing a formal police report. She testified that she was afraid to file a report
because she did not have hard evidence against Mr. Kudla and did not want to
lose her children.
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[*P52] Mr. Kudla testified in his own defense and presented the testimony of
Kelley Lube, a family friénd, and Robért Kudla, his father. Ms. Lube testified’ -
that she had a significant amount of interaction with Mr. Kudla and his children:
According to Ms. Lube, Mr. Kudla treated all of his children the same and was a
relatively lax father. She testified that she never had any concerns about
inappropriate behavior and that neither B.M.K., nor B.RX. ever suggested that
their father was abusing them in any manner. Meanwhile, Mr. Kudla’s father
testified that he had a good relationship with his grandchildren and that they were
usually well-behaved. He also testified, however, that BM.K. and BR.X.
suffered from sibling rivalry and that B.R K. always upset the balance of the
family because she was the jealous type and wanted the attention.

[*P53] Mr. Kudla testified that he never touched B.M.K. in an inappropriate
manner and never had sexual intercourse with her. He testified that he and his
estranged wife had relationship issues and that, in 2009, he discovered she was
having an affair. He then reduced his work hours and went to counseling with
her, but ultimately started sleeping in a different room because things became so
contentious. Mr. Kudla stated that he had difficulty sleeping and set up booby
traps because he was so concerned about his wife “offing [him] so she could take
the kids.” According to Mr. Kudla, he slept in B.M.K.’s room once, at her
suggestion, because he desperately needed sleep and the door had a lock on it.

[*P54] Mr. Kudla testified that he would punish B.M.K. when she misbehaved,
but that it was rare for her to have disciplinary issues. Conversely, he stated that
her sister, B.R K., had “always been a handful” and described her as selfish and
self-centered, like her mother. He stated that he never intended to send B.R.K. to
a juvenile detention center, but had researched a diversion program for her due to
her falling grades and behavioral issues. Mr. Kudla admitted that he slapped
B.R.K. in the face the night before his arrest, but testified that he did so because
he heard her say something to the effect of “[yJou can go £*** yourself” while he
-was yelling at her. He also admitted that he kicked down the bathroom door to
get to B.R.K. According to Mr. Kudla, he did so because B.R.K. did not answer
when he pounded on the door and, given that she had been acting depressed, he
was worried that she might be harming herself. '

[*P55] Mr. Kudla admitted that he had a bad temper was he was younger, but
claimed that he no longer did. He denied that he had ever physically harmed
B.R.K. before the day that he slapped her. According to Mr. Kudla, he tried to
have a close relationship with all of his kids and “tried to be all equal but [B.R.K.]
didn’t want to participate in it.” He denied that he gave B.M.K. special treatment.
Nevertheless, he admitted that he took B.M.K. kayaking during the school day,
the day after he slapped B.R.K. and the same day that B.R K. decided to disclose
his abuse. Mr. Kudla testified that B.M.K. asked to go kayaking that day, and he
and his estranged wife mutually agreed that she could miss school because the
water conditions were ideal. Mr. Kudla also admitted to exchanging text
messages about B.R.K. with B.M.K. when she and her sister went to Florida with

10
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~ their grandparents In one of hlS messages, he told B. M K. that he “was kind of

* . hoping [B.R.K.] wouldn’t make it back.” In another message, B.M.K. teased that
everyone loved Mr. Kudla, with the exception of B.R.K., and he responded “F***
[B.R.K.], lol.” Mr. Kudla testified that the messages were simply meant.as jokes.

Kudla, 2016-Ohio-5215, at §f 4,21-30, 38-55.
3. Sentencing

On December 10, 2014, following the jury’s verdict finding Kudla guilty on all counts,

the trial court held Kudla’s sentencing hearing. ECF Doc. 6-1 at 17. The trial court-found-that-~-- —~———--- -

Counts 9 to 16 for sexual battery were allied offenses of similar import to Counts 1 to 8 for rape
and merged the sexual battery counts with the corrésponding rape counts. ECF Doc. 6-1 at 17.
The trial court sentenced Kudla to ﬁ‘ve-year prison terms for each of the counts of rape (Counts 1
through 8); a two-year term for grdss sexual imposition (Coun’g 17); and a six-month term for
disseminating matter harmful to juveniles (Count 21 ‘j. ECF Doc. 6-1 at 17-18. The trial court
~ ordered the prison terms to be served consecutively, constituting an aggregate sentence of 42 %2
years’ impriaonment. ECF Doc. 6-1 at 19. |

B. - - Direct Appeal

On May 7, 2015, Kndla, though counsel, filed a direct appeal. ECF Doc. 6-1 at 21.
Kudla’s merits brief asserted four assignments of errnr:

Assignment of Error One: The trial court erred in instructing the jury on the
definition of force as an element of the rape charges.

Assignment of Error Two: Appellant was denied the effective assistance of
counsel at trial by the failure to object to the court’s erroneous jury instruction and
in the cummulative [sic] errors committed throughout the trial.

'Assignment of Error Three: The evidence was insufficient to support the
findings of guilty on the charges of rape. :

! For sentencing purposes, the trial court renumbered Count 21 back to its original number of Count 22.
ECF Doc. 6-1 at 17. :

11
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Ass1gnment of Error Four: Appellant s conv1ct10ns were against the mamfest
weight of the evidence. :

'ECF Doc. 6-1 at 33. In his second assignment of error, Kudla identified trial counsel’s decision’ |
to play B.M.K.’s interview with police as an additional error. ECF Doc. 6-1 at 52. The State
filed an appellee brief. ECF Doc. 6-1 at 65-98. On August 3, 2016, the Ohio Court of Appeals
overruled Kudla’s assignments of error and.affirmed hie convictions. ECF Doc. 6-1 at 105-134.

On September 19, 2016, Kudla appealed to the Ohio Supreme'Court. ECF Doc. 6-1
at 135-148. Kudla’s memorandum in support of jurisdiction asserted one proposition of law
related to the trial court’s special instruction on the definition of force as an element of rape.
ECF Doc. 6-1 at 141. The State indicated it would not be filing a response brief, unless
requested by the Ohio Supreme Court to do so. ECF Doc. 6- 1 at 180. On February 22 2017, the
Ohio Supreme Court dechned jurisdiction. ECF Doc. 6-1 at 181.

fc.. A_kppiie'atiovn%to ;Réopén‘_l’)'ir_ec;t-'A__-pnggl__.m;d’er Rule26(B3

On October 28, 2016, while his appeal to the Ohio Supreme Court was pending, Kudla
timely filed a pro se application to reopen his direct appeal under Rule 26(B). ECF Doc. 6-1
at 182 191. Init, Kudla argued that his appellate counsel had been 1neffect1ve for failing to raise
: wmmng issues” on appeal ECF Doc 6-1 at 184. In his application, Kudla stated that:

[I]t is Appellant’s understanding that the App.R.26(B) Application is not

necessarily the proper venue to argue and explore the full merits of any additional .

assignments of error that should have been included in the original appeal (nor is

it practical considering the 10 page limit) but that this is what the appeal itself is

for. Therefore, Appellant’s focus throughout this Application is to demonstrate

ineffective assistance of appellate counsel per the criteria set forth in Strickland,

supra. In order to do this Appellant has included numerous exhibits in support of

his argument that appellate counsel was deficient in adequately representing him

because they failed to perform full and adequate due diligence with their “inquiry

and analysis of the factual and legal elements of the problem” in preparing the

previous appeal brief summited to this Honorable Court, and in adequately
exploring other stronger assignments of error that were evident from the record.

12
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)
t

ECF Doc. 6-1at 185. | - .

' In‘h_is éppiication, KudIa sbeciﬁcally- pointéd to the following as'inéténceé-of his appellate
couﬁsel’s ineffeétiveness in preparing his direct appeal brief: (i)-appeliate courisel?sffai’lure to
challenge the admissibility ‘of hearsay-testimony from Dr:Keck-MeNulty; (ii)appellate-counsel’s
fai:lure-‘—tt)‘cha-'ll‘en'ge trial counsel’s decision to play B:-M.K.s interview with police; (iii) appellate
counsel’s failure to argue numerous instances of conflicting evidence; afid (iv)-appellate.
counsel’s failure-to chaliengeihe admission of evidence vmade,availablev“within the 21-days for
discovery in violation of Criminal Rule 1 6(K)ﬂE“CFD.oc6-1 at187—190¥ Additionally, Kudla
~ attached 25 exhibits totaling 385 pages, iﬁcluding state court records and his own memoranda
further articulating his arguments. See ECF DQc. 6—1 at 192-577.

The State responded, contending that Kudla’s application should be deniéd because “[t]he
ten page 'li;nit cannot be evaded by marking arguments as exhibité.” ECF Doc. 6-1 at 578.
Kudla replied, stating “all of the arguments pertaining to the argument of ineffective assistance
of appellate counsél [] are presented within the application itself,” noting that his application
specifically referencgd four ways in which he argued his counsel was ineffective. See ECF
Doc. 6-1 at 580, 582.

~ On January 27, 2017, the Ohio Courf of Appeals denied Kudla’s application finding that:

Within tl-lé ten pageé of his actual application, howe\;er, he fails to assert any

specific assignment(s) of error that were not previously considered or that were

considered on an incomplete record. See App.R. 26(B)(2)(c), (3). Because

Appellant’s application does not comply with App.R. 26(B), it is denied.
ECF Doc. 6-1at 587. -

On December 4, 2017, Kudla filed a pro se motion for the Ohio Court of Appeal to

reissue its decision on his Rule 26(B) application to reopen, asserting in relevant part that the

clerk of courts 'faiied to serve him wifh a copy of the order. ECF Doc. 6-1 at 588-591; see also

13
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ECF Doc. 6-1 at 593-630. The State did not object to Kudla‘s_reqhested that the appellate court.
decision be vacated, reissued, and properly served on Kudla. ECF Doc. 6-2 at 6. Kudla replied.
ECF Doc. 6-2 at 8-10. On February 22, 2018, the Ohio Court of Appeals granted Kudla’s |

motion, vacated its order; reissued the order and directed the clerk of courts to serve it upon

Kudla. ECF Doc. 6-2 at 19-20.

~

D. Motion for Reconsideration of Rule 26(B) Application

On March 6, 2018, Kudla moved for reconsideration of the denial of his application
under Rule 26(B). ECF Doc. 6-2 at 21-59. He argued that:

Defendant-Appellarit’s application for reopening pursuant to App.R. 26(B) was

improperly denied on a purported procedural error (possibly due to either

confusing or conflating the two different stages and steps of the procedure) and

the court made ho attempt to consider whether Defendant-Appellant had raised a

colorable claim as to the ineffective assistance of appellate counsel when it is the

appellate court’s mandated in addressing a timely filed application for reopening

to determine whether a “genuine issue” [as to the ineffectiveness of his appellate
counsel] exists. ‘ :

ECF Doc. 6-2 at 31. The State oppésed Kudla’s motion, and Kudla replied. ECF Doc. 6-2
at 67-77, 79-81. On April 17, 2018, the tho Court of Appeals denied Kudla’s motion, finding
that it was filed beyond the ten-day deadline for moving for reconsideration, and that Kudla had
not explained §vhy his application was untimely under App.R. 26(A)(1)(a). ECF Doc. 6-2

" at 83-84. On May 15, 2018, Kudla appealed the Ohio Court of Appeals’ decision to the Ohio
Supreme Court, asserting five propositions of law that challenged the Ohio Court of Appeals’
interpretation and a'pplication' of Rule 26(B)(2)(c). ECF Doc. 6-2 at 88-89. The State waived its
memorandum of responée. ECF Doc. 6-2 at 113. On July 5, 2018, the Ohio Supreme Court

~

declined to accept jurisdiction. ECF Doc. 6-2 at 114.

14
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E Pétition:i"or Writ of Man’dam',us

On Novérﬁber 20, 2018, Kudla pétitioned for a writ of mandamﬁs from thé Supreme
Court of Ohio. ECF Doc‘. 6-2 at 115. .Kudla raised ten “cdmplaints,” unrelated to the issues now
before us in Kudla’s federal habeas petition. See ECF Doc. 6-2 at 123-134. The State moved to
dismiss Kudla’s petition and for judgment on the pleadings. ECF Doc. 6-2 at 360, 388. On
February 13, 2019, the Ohio Supreme (idurt granted the State’s motions. ECF 'Doc. 6-2 at 367.

F. Rex;isiting Application to Reopen under Rule 26(B) |

On December 27,‘ 2019, Kudla moved the Ohio Court of Appeals to amend his reply
brief,' suBmitted in relation to his application to reopen, because, although the Ohio Court of
Appealé vacated its January 27, 2017 order, entered a new order on February 22, 2018, aqd
instructed the ;:lerk to serve the order, the clerk had never done so. ECF Doc. 6-2 at 41 1->413.
The State oiaposed Kudla’s motion. ECF Doc. 6-2 at 459-462. And Kudla replied. ECF
Doc. 6-2 at 464-471. |

On February 4, 2020, a magistrate judge granted Kudla’s motion in part, finding that the
clerk of courts never reissued the court’s order and ordering the clerk to do so. ECF Doc. 6-2
at 472-473. In all other respects, Kudla’s motion was denied. Id

On February 24, 2020, Kudla moved the Ohio Court of Appeals to issﬁe a new order
compelling the clerk of courts to .prope’rly reissue order. ECF Doc. S—i,at 474-477. On March
26, 2020, the Ohio Court of Appeals denied Kudla’s motion, declining to instruct the clerk of
court to reissue the order for a third time. ECF Doc. 6-2 at 486. However, the Ohio Coﬁrt of
Appeals did find it necessary to reenter the order it .previouély issued and ordered the clerk’s

office to serve the order. ECF Doc. 6-2 at 486-487.

15
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.G. Second Motlon for Reconsndératlon of Appllcatlén to Reopen o

On Aprll 16, 2020 Kudla moved for recon31derat10n of the Ohlo Court of Appeals order |
denying his appllcatlon for reopening. ECF ch. 6-2 at 488-527. The State opposed Kudla’s
motion, and Kudla replied. ECF Doc. 6-2 a%. 529-538. On J.une‘ 5, 2020, the Ohio Court of -
Appeals denied Kudla’s motion; finding that Kudla failed to show that the court committed an
obvious error in denying his application for re_opening. ECF Doc. 6-2 at 539-540.

On June 7, 2020, Ku&la "appealed to the Ohio Supreme Court. ECF Doc. 6-2 at 541-559.
The State opposed Kudla’s appeal. ECF Doc. 6-2 at 565-577. On September 15, 2020, the Ohio
Sﬁpreme Court declined to accept jurisdiction over Kudla’s appeai. ECF Doc. 6-2 at 579.
II; Current Habeas Petition

On February 11, 2021, Kudla filed his habeas petition, raising four claims for relief: |

GROUND ONE: Ineffective AAssistan'ce of Appellate Counéel (AAC).

Supporting facts: Appellant was denied effective assistance of appellate counsel
when appellate counsel failed to thoroughly investigate the factual and legal
elements of the problem when winnowing the issues on appeal in which
significantly stronger issues were dismissed, ignored, or ineffectively argued and
patently weaker issues erroneously advanced in violation of the Fifth, Sixth, and
Fourteenth Amendments of the United States Constitution. []

GROUND TWO: (Under IAAC) The trial court erred on two different occasions
when it allowed, over objection, impermissible expert testimony which, directly
or indirectly, improperly bolsters the credibility of the alleged victim to the
prejudice of the defendant in violation of the Flfth and Fourteenth Amendments of
the United States Constitution.

Supportmg facts: Appellate counsel was ineffective for failing to raise the issues
and errors in regards to impermissible expert testimony (a.k.a. Boston violations),
that were objected to at trial no less, specifically pertaining to the error of Colleen
Shrout impermissibly testifying as to the veracity of the alleged victim; and
Cynthia Keck-McNulty presenting expert opinion testimony without an
appropriate “reliable” foundation that was tantamount to testifying to the veracity
of the alleged victim; both of which are not only highly improper ~ but egregious,
prejudicial, and constitutes reversible error. Appellant included incontrovertible
evidence that appellate counsel prematurely dismissed these errors; that if
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properly presented the result of the appeal wouldhave been different; and it was
absolutely inexcusable that they were not included in the appeal, especially
considering that Appellant provided to appellate counsel muitiple cases that
mirrored Appellant’s (in which the alleged victims also testified) that were -

reversed and remanded on this very issue (e.g., application to reoper, Exhibits
D-G). :

GROUND THREE: (Under IAAC) The trial court erred to the prejudice of the
defendant when it permitted the State to introduce testimony pertaining to
additional discovery [disclosed] via email beyond the 21-day requirement of
Crim.R.16(k) and Evid.R.403(A) in violation of the Fifth, Sixth, and Fourteenth
Amendments of the United States Constitution.

Supporting facts: The introduction of inadmissible evidence by the prosecutor
was in violation of Crim.R.16(K) and Evid.R.403(A). The untimely notice of the
additional discovery precluded appellant from defending against the prosecutor’s
theory; leaving him unable to procure witnesses; or obtain documentation which
reflects that the SID test ordered March 16, 2014, was cancelled and refunded on
March 17, 2014; Additionally, and more importantly, this inadmissible evidence
was used to help nullify and negate crucial exculpatory SID evidence that should
have otherwise proved that Appellant was falsely accused and innocent; which
constitutes part of the claim of egregious prosecutorial misconduct for eliciting

* false testimony and presentation of a false witness.

* GROUND FOUR: (Under IAAC) The defendant was denied effective assistance
of counsel and a fair trial when the video interview of the alleged victim with
police was introduced without an expert to provide the jury with relevant
information to make an educated determination of evidence “sufficiently beyond
common experience,’* in violation of the Fifth, Sixth, and Fourteenth
Amendments [to the] U.S. Constitution.

Supporting facts: Although it could possibly be argued that the decision to play
part of the recording may be considered “trial strategy,” what appellate counsel
failed to address is why this supposed strategy was critically flawed, deficient,
and prejudicial. Complex matters such as special interviewing protocols and -
procedures necessary to collect crucial “reliable” evidence from suspected victims-

- of 'sexual abuse require more treatment than matters of lesser complexity and
consequence. Trial counsel’s decision to play the video interview with police
without an expert witness to provide the jury with relevant information so that
they could make an educated determination of evidence “sufficiently beyond
common experience” is not trial strategy, but ineffective assistance of trial
counsel JAAC). TIATC that adversely affected the outcome of the trial and denied
the defendant the right to receive a fair trial. (The quality of forensic interviewing
practices is of the utmost importance if child victims are to be protected, and at
the same time the rights of innocent suspects are to be upheld — which didn’t
happen in this case).
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ECF Doc_; 1 at 5-10. N
fII. . Law and Analysiy’

A Procedural Defanii ;

1. Appl;cable Standards

In essence, a petitioner seeking a writ of habeas corpus in federal court must have first
received a ruling on the merits of his federal constitutional claim in state court. Andin seekiﬁg
state court reviéw, the petitionér must have giveﬁ the staté courts a “/fair” opportunity to act oﬁ
his claims. O’Sullivanv. Boerckel, v526 U.S. 838, 844 (1999) (emphasis in original). If the
petitioner hasn’t done so, and has no legal mechanism by which to do so now, the claim he failed
to present is procedurally defaulted; and such défaults usually preclude us from acting on the
‘claim. See Gray v. Netherland, 518 U.S. 152, 161-62 (1996); Williams v. Anderson, 460 F.3d
789, 809 (6th Cir. 2006). For a claim to have been fairly presentéd, th'e'factual and Iegai basis of
the claim asserted by the petitioner must have raised at each and every stage of state review. |
Wagner v. Smith, 581 F.3d 410, 418 (6th Cir. 2009); McMeans v. Brigano, 228 F.3d 674, 681
(6th Cir. 2000). |

The procedural default doctrine also precludes federal review if thé petitioner has failed
to follow the state’s procedural requirements for presenting his claim in state court. See
.Colema;; v. Thompson, 501 U.S. 722, 732 (1991). This doctrine flows from the insigﬁt that
courts must have the authority to insist that “defendants present their arguments on time and
according to established procedures.” Benton v. Brewer, 942 F.3d 305, 307 (6th Cir. 2019).
Thus, we will not consider a habeas petition if “the last state-court judgment denying relief on

the claim rests on a procedural state-law ground that is ‘independent of the federal question and
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18 ad¢quaté to support the judger-nerllt;”’ Lqi;ins v. Parker, 71‘2'15.3d 283, 295 (6th Cir. 2013) :
(quotation marks oﬁiﬁed). .
Courts in this Circuit apply a‘ four-part test to: decide whether a petitioner has
procedurally defaulted his clairﬁ by failing to comply witﬁ state procedural rules. A petitioner
-procedurally defaults a claim if: (i) the petitioner fails to comply with a state procedural rule;
' (ii) the state courts enforced the rule; (iii) the state procedural rule isan adequate apd
independent state grovundrfor denying review of a federal constitutional claim; and (iv) the
petitioner cannot show cause and prejudice excusing the .default. See Maupin v. Smith, 785 F.2d
135, 138 (6th Cir. 1986).
Because the procedural-default bar to federal habeas review is severe, courts have created

safety-valves. A petitioner can obtain review.of procedﬁrélly defaulted claims if he shows:

(1) “cause,” i. e; that some external factor over which he had no control kept him _ﬁom complying
. ;Jvith the state rule or fairly presenting his claim; and (2) “prejudice,” i.e. that, assuming the
petitioner’s constitutional claim has merit, there is a reasonable probability that a different
outcome Would have resulted if the 'alleged constitutional violation hadn’t occurred. Coleman v.
Ti hoﬁipson, 501 U.S. 722, 750 (1991); Wogenstahl v. Mitchell, 668 F.3d 307, 337 (6th Cir. 2012).
VA petitioner can also obtain review of a pfocedurally defaulted claim if it is based on. new
evidence tﬁat he was factually innqcent of the crime of conviction.” See Coleman, 501 U.S. _

at 750 (“fundamental miscarriage of justice” exception to procedural default); Lundgren v.
Mitchell, 440 F.3d 754, 764 (6th Cir. 2006) (A “fundamental miscarriage of jﬁsticc” can occur
only when the procedurally defaulted claim would establish that the petitiéner was “actually -
innocent.”); Bousley v. United States, 523 U.S. 614, 623 (1998) (“[A]ctual[j innocen[cé]” means

“factual innocence, not mere legal insufficiency.”); Schlup v. Delo, 513 U.S. 298, 324 (1995)
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!

~ (An actual ianc_ence claim must be supported by “_néw relliable eVidenge . . . that was not
preseﬁted at trial.”). |
3. T Arguments]
‘In-his-petition, Kudla preemptively addresses the-issue.of procedural-default; arguing that
<he properly Taised at least 'fdﬂf"‘assignmeﬁts ofsenor.withinxh-i-é'application to reopen-his direct
appeal-under Rule 26(B). See ECF Doc. 1 at 4-5;*ECFDoc:-1-14 -at 21<22. He argues that he
properly presented claims fo; ineffective assistance of appellate counsel based on: {1ﬁthe‘
a’dmissizoneofztestifnony [in-vielation of--Ohio»Evid'.-'»R%“6‘08‘; (ii) the admission of evidence in
violation of Ohio Crim. R. 16(K) and Evid. R. 403(A); ’Gifff})fi‘n‘@fectiye-rasfsist@hee‘@fvtri-él;counfsel
~forfailing to presentexpert testimony in ‘c,0xijl,_;rillc,_tiqdr,l.,yv,,i,thﬂpilayiﬁgw_the. videotaped intetview:of
: B'NFKéfbyxfhe,zpéliee; and@fﬁhel«manifestfweight-'of'-the -evidence:(referencing allegations that ‘E:?::\‘AN/& .
-the;prosecutor—-improperly*ir.x»»voked..‘,.f.god.”..andvmade-ami's:statements of.the facts-and-evidence Do WY ok 22
during---thejrebuttal‘afg’ur‘hent). ECF Doc. 1-14 at 22. Kudla argues that he properly presented —

these four claims because applications under Rule 26(B) are the “first stage™ of post-conviction TSNCK’S

Addeon kg conderds [rasconstroed Sneke Pocprehs
review,cequiring-only-that-the-issues-be raised andmot-fully:briefed. See ECF Doc. 1-14 oo ?Cw.(u\
at 30-44. Alternatively, he argues that Rule 26(B)(2)(c) is unconstitutionally vaghe\,‘because it \D:'* iy 4

e\ 22-2
: ' N\
fails to provide fair notice of the requirements for complying with the rule; and “invites arbjtrary .
and discriminatory enforcement,” which renders the rule not firmly established or regularly 3o orcdde
. ¢Aernwm
followed. ECF Doc. 1-14 at 44-55. Kudla also argues that a fundamental miscarriage of justice = Toee 1%
' o 272
would occur if his claims were dismissed as being defaulted because the failure of his counsel to - Len QD
. L . . o . .. . . . . . Ay A8
properly investigate his claims and identify inconsistencies in the trial evidence, in conjunction ,

with evidence of prosecutorial misconduct, undermines the evidence supporting his convictions ~ 24<&> ('sz)

{nno : Toc. \-\ & T3
and shows his actual innocence. ECF Doc. 1-14 at 55-84.

A\ «.$c: w AR NY)
i
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The Warden contends that all éf Kudla’s grounds for.relief are pfocédﬁrally _defaulte&.
See ECF Doc. 6 at 12-27. He argues 'tHat, to the e’xte_ﬁt Kudla sgélés to ass:ert the substantive
claims on which his ineffectiye assistance of counéel claims are based, his Rule .26(B)
application did not preserve the claims. ECF Doc. 6 at 12-15. Further, the Warden
acknowledges that Kudla attempted to fai;e these cl_afms in his applicatién to reopen his appeal
under Ohio App.R. 26(B), but argues that because Kudla did not comply with Rule 26’s

- procedural requirements, his claims are defaulted based on a state procedural rule. See ECF
Doc. 6 at 15-22. The Warden contends that Kudla cannot overcome the default because he has
not shown cause for his default or any resulting prejudice. ECF Doc. 6 at 22-23. Additionally,
he argues that there is no miscarriage of justice based on the canceled STD test because Kudla
acknowledges that it could, at best, only create reasonable doubt and cannot show his actual
factual innocence. ECF Doc. 6 at 24-28. In his traverse, Kudla reiterates his arguments. ECF
Doc. 8 at 5-27.
(30 Analysis ]
Asan’initial matter,-Kudla raises-his contention that Rule 26(B)(2)(c) is~

unconstitutionally- vague for the first time in-his-petition and, thus,-that-claim was never fairly

. 4 o1 . 9 - C"\ . &(— -~
presented before the-Ohio courts;-precluding-our-ability to-rule-on it: See Wagner, 581 F.3d Tecs o 2
at 418. Moreover, the Warden is correct that, to the extent Kudla is attempting to raise the . Eodlad S
substantive — or underlying — claims on which his ineffective assistance of appellate counsel 552 - 557

grounds are based; his application to reopen did not preserve those substantive grounds for
federal habeas review. See Smith v. Warden, Toledo Corr. Inst., 780 F. App’x 208, 218 (6th Cir.

2019); Wogenstahl v. Mitchell, 668 F.3d 307, 343 (6th Cir. 2012) (“[e]xhaustion of this [trial
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_counsel -ineffective-es‘sistance] eleim eioes n_ot similarly ex-hau'st. t-he. underlying substantive claim.
. .‘”). : |
As to Kudla’s claims,itis a-close- questlonawhether—thestate court’s-enforcement ofe
Ru’leﬂﬁ(fB:)‘(“Z‘)’(‘c)‘-oan’Tid-‘la’:S‘-app‘-lic-ati‘on “cabe consideredto have “beenssufficiently-reutine-that
citfdi‘d:not:constituteunféi"r%u‘rmi’ée,tnut:;*due«»to—t:hefdefe'r“enee’*given‘to*{he:State-<cour-t3's’ ‘52“”" é—‘?\“‘"‘ﬁ

-interpretation-of its own-procedural rules-—ultimately;Irecommend- thatthe-courtdismiss  Cowe ke Yo

. , s \Lcﬂ'\ |
Kudla’s.claims-as-procedurally defauited. -

There can be no doubt‘ that the Ohio Court of Appeals declined to reopen Kudla’s direct \ ‘
appeal, because it concluded that Kudla’s application did not comply with the requirements of

" Rule 26(B). Specifically, the court found that Kudla did not assert specific assignments of etror }

within the ten-pages of his application, as requlred by Oth App.R. 26(B)(2)(c) ECF Doc. 6-1 /
at 587. Oth Appeliate Rule 26(B)(2)(c) states: : - ;./
2 An apphclatlon for reopening shall contain all of tne following: | // / )

(c) One or more assignments of error or arguments in support of assignments of
error that previously were not considered on the merits in the case by any =~
appellate court or that were considered on an incomplete record because of

appellate counsel’s deficient representatlon :

Ohio App. R. 26(B)2)(c). . /
| Reviewing these eircumstancee under the Maupin fectors, it is/ Sje’élr that the Onio Court
of Appeals concluded Kudla had net met the requirements of tne,valr{e 26(8) and enforced the
requirement of Ohio App. R. 26(B)(2)(c) by declining to reénen his direct anpeal. See Maupin,
785 F.2d 'at 138. Analysis of the ﬁrst and ;chird faetors however. ié linked. Whether:Kud’lﬁ
—failed to- complyywnh Ohio. App..R. 26(B)(2)(c): depends on.the?0%io Gourt-of- Appeals’
A

~dlscretlonary interpretation-of= Kudlaws~apphcat10n whxch A turnwmﬂuences .ourunderstanding
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'consider whether Rule 26(B)(2)(p) is an “adequate and independent” basis for default.'

Neither the Sixth Circuit nor any sister district court within the Circuit has decided
whether Rule 26(B)(2)(c) is an adequate and independent basis for finding a procedural default.
However, the fssue of independence is readily decided. The Ghio.Court.of Appeals’-analysis of
Kudla’s compliance with-Rule.26(B)(2)(c) was not.in-any.way-tied.to federal law or Kudla’s

«federal.constitutional.claims. See Lovins, 712 F.3d at 2§5; ECF Doc. 6-1 at 587. Thus, the

enforcement of the Rule was “independent.”

U

Wistonsired
\een & Sa.t:\&

A S x’\;w\

\a Q&s.w\.\ \avd
as o effedo
e S '—Q.
awa.\\dv\ Ao

“Asto-adequacy;the Sixth Cifcuit has-explained-that-a state.procedural rule-“is-adequate-if: Moraoinam.

~was firmly established-and- regularlyxfollowedbytthettlme it-was-applied.” Stone v. Moore, 644
F.3d 342, 347 (6th Cir. 2011) (quoting Monzo v. Edwards, 281 F.3d 568, 577 (6th Cir. 2002)).
The Ohio Court of Appeals has relied on Rule 26(]3)(2)(c) as a ground for rejecting Rule 26(B)
applicationé to reopen as far back as 1998. See State v. ‘Gauntt, No. 63792, 1 998 Ohio App.

\LEXIS 1062,'t *14 (Ct. App.); see also Walker v. Martin, 562 U.S. 307, 318 (2011) (noting that
the state procedural rule at issue was regularly followed because “[e]ach year, the California

Supreme Court summarily denies hundreds of habeas petitions” based on the two disputed state-

. . . . . . . V . F\*btu,\‘M
* court precedents). ‘Qur-review-has-identified.at.least23-¢ases decided since 1998-in-which :

applications tosreopen-under-Rule 26(B) -were-denied:specifically.due to the insufficiency.ofthe

_ «assignments-of-error.alleged:2 Moreover, in the Ohio-Court of Appeals’ discussions of the

2 SeeQState v. Wachee, 2021-Ohio-4427 (Ct. App) State v. Knox, 2019-Ohio-3567 (Ct. App)?%'tate V.
Cobb, 2019-Ohio- 23%9 (Ct. App)<53'tate v. Callahan, 2019-Ohio-941 (Ct. App)=State v. Romeo, 2018-

Ohio-2482 (Ct. App); City of Cleveland v. Zingale, 2018- Ohio-1189 (Ct App);State v. Gurkovich, 2017-
Ohio-7061 (Ct. App)‘%‘tate v. Melton, 2017- Oh10-2648 (Ct. App);

Q«:—\s

L S (e @
App); mﬁ‘gmmmmm!ﬁb?mt App)siState:v:SGurs. 2013-Ohio-16747 (Ct. App)m T~z

BRI IBYOR Y06 Ct. App);State:v: Saunders, 2012-Ohic-4586 (Ct. App)ASTZEDNBLTIo0)
@mm!(a App)y;State v-Fryerson, 2010-Ohio- 1852 (Ct App);¢SIaTe

7 (Ct.

ot 13,20\

App); zState Vi szson 2004~ Ohlo 2150 (Ct App); 'Staze V"Fannmg, 2002-Ohio-4888 (Ct App) oy, —

23
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=insufficiency.of. as,,signme,nts of error -the'couftSThave*routin'ely‘recognize‘d‘that ihsufﬁcienéy is -
~an-independent- ba51s~for“denymg applications to-reopen-under Rule- 26(B) See e.g., State V.
Knoﬁ()’r /o -3567, at § 6 (Ct. App.) (“Knox’s application fails to set forth any proposed
assignments of error. ThlS is sufficient grounds to deny the application. %HmWeQer_;ztflﬁ»s%?a'-t’wiﬁ
zfddﬂessx—thé@rgumentmthaf:‘ean'xbefgle,aned:fr/o‘mfthe;zﬁplic&f-io‘ﬂdOfffHefei?ent Ifhat;'th’eyféﬁn«lié-f“

y discdrneds” "(Internal citation omitted)); City of Cleveland v. Zzngal@o 1189, at § 4 (Ct.
App.) (“Zingale’s application for reopening contains no such assignment of error or argument [as
required- by App.R. 26(B)(2)(c)]. Without providing an assignment of error [... .]itis not
possible to evaluated an App.R. 26(B) appiicatﬁon to reopen.”); State v. Melton@hio-2648,
at {5 (Ct. App.) (“Melton’s applicati-on for reopening is fatally ﬂéwed on two separate grounds:

(1) failure to state an assignment of error as required under App.R. 26(B)(2)(c) [. . ..] Either

ground is a sufficient basis to deny the application for reopening.”).

“However; inz sor;f::ji msot\artf:esvgthe Ohio-Courts-of- Appealsﬂalthough*nbtmg ‘the app: appellént S
dnsufficient a351gr1rnents "0f €rror, “Have e nevertheless; ruled oiithe- rnerlts of'the alleged "erTorsyto
therextent-possible: See e.g., State v. Cobb,z‘()~1‘93})hio-2320, at {7 (Ct. App.) (finding that
“[wlhile the failure to include proposed assignments of error in an application is grounds for
denial, Cobb’s application should not be dismissed bas;d on this where sufficient argument is
made to discern the proposed issuer”);,Sta-te V. Saunder‘@io-45 86, at §§ 4-8 (Ct. App.)
(noting that the lack of assignments of errors under App.R. 26(B)(2)(c) but reviewing the

applications merits, to the extent they could be construed, in denying the application); State v.

Fryerso ,%&0/ hio-1852, at ] 6-11 (Ct. App.) (same).

<CHHIpS N0 79192 2002 0MEApp LEXISTIS3, at *1-2 (Ct. App.); 'Stzzte vGraff, No. 74860 Motlclr}
No: 20937, 2001 Ohio App. LEXIS 2220, at *5-6 (Ct. App.); *State v*'Vrabel 2000-Qhio- 2650’(Ct App.);
State-v—Kelly, Nos. 74912, 12367, 2000 Ohlo App LEXIS 2907,,at *8-9 (Ct. App.); Statev: Cripple,!
No. 61773, Motion No. 97933, 1998 Ohlo App. LEXIS 5451, At *9 (Ct. App.).

24



Case: 5:21-cv-00349-JRK Doc #: 16 Filed: 01/31/23 25 of 48. PagelD #: 3590

Kudla contends that the courts’ enforcement of Rule 26(1?)(2)(0) in such cases is

distinguishable from its enforcement of the rule in connection with his application because in .-

those cases, the-applicationsdacked-any-statements that-could-be reasonably-construed-as

. ot 1:,\,\_,\&-« Py é\

cassignmentsrofferror;ifor—*»themal-legati-onsxwer—,exsetihsufﬁ‘ciente‘thatxthe-cstateéappe'll~atexcou»1:tstwere e N Dot B -

wnable-to=identify the alleged-errors: See ECF Doc. 8 at 7-16. In contrast, Kudla asserts. that his « \-" ‘S\&‘\f' "
application clearly identified the specific instances of ineffective assistance he wished to -
challenge and explained his reasoning. Id.

Part of why determining the procedural default issue in this case is so challenging is
because Kudla’s contentions are facially reasonable. %n*_‘e‘iﬁiuriderline’d‘ihe‘a'ciifl*g ~Kﬁ~d‘l‘a‘1"’stated:'
“Appellatecounsel-failedto'f perf *full*a;ndxadequatevdue,“dil.igench_,,in preparing.the-previously

«submitted-appeal-briefZ=ECF-Poc=6-1-at-1-86=-tInder- thlsrheadmg;aKudlavarguedxthatrhls ded
S (c (A

_appellate-counsel-focused-on-poor-arguments to‘the-exclusions-of-more meritorious.onesjjands = Secks

\ersq i

"

'fafi‘l-'edt‘ee:arg:uerthatwi%tpial‘-"couhsel"\*zv“a§“‘iheﬁe'ctivetforzfai-l-ingmtOrobjeet‘toxhea-rsayites_timczny,frgm N e
: Veted D0 TNEATY

«Br.nKeek-MeNul-ty‘andvfor‘trzi-alxeounselfplrayingrthexrecordihgvof‘B MK s interview.with Boc - ad
' B3
Police:” ECF Doc. 6-1 at 186-187. He also explained that in an attached exhibit he: '

[A]ddresses how the introduction of new evidence made available well within the
21-day rule for discover{y] in violation of Criminal Rule 16(k) and Evid.R.403(A)
should have been inadmissible because it did not allow adequate time to properly
and thoroughly investigate. . . . Appellant submits [the exhibit], as proof of
ineffective assistance of appellant counsel because they failed to raise the error
when this evidence vary clearly should have been inadmissible, prejudiced

Mr. Kudla at trial, and shows exactly why Criminal Rule 16(k) exists and needs to
be adhered to.

ECF Doc. 6-1 at 189-190. And, Kudla asserted that:

Although the decision to play part of the recording of B.M.K.’s interview with
police may have been part of counsel’s “trial strategy,” what appellate counsel
failed to address is why this strategy was critically flawed and therefore
prejudicial. Appellant argues that trial counsel should have either (1) presented
an expert witness to give the jury relevant information so that they could make an
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education determination of evidence “sufficiently beyond common experience”,
and exactly why what the police did in this situation was dead wrong and goes
against everything known today about proper interviewing methods and
procedures []; or (2) not introduce the recording at all because without an expert
witness to assist the jury in properly evaluating this evidence it would be
counterproductive and prejudicial.

ECF Doc. 6-1 at 190.

~Based-onhis-inclusion-of these-statements; it-is-understandable-why-Kudla-would-think vk Hederey i

at C\‘(ﬂdW“r :su
?u*(‘ _'.;v'\;!( 3“0
Lourt oprppealsrenforcedzRule ~26(B)(2)(c)** And although “[a] discretionary rule ought notbe 2L ¥

«hisRule-26(B) applic ati-omwafs?di’stin‘gui’s‘hab le-from-those:submitted-in.cases,in.which the Ohio

disregarded automatically upon a showing of seeming inconsistencies,” as the Supreme Court
noted, “[a] state ground, no doubt, may be found madequate when discretion has been exercised
to impose novel and uni:oreseeable requirements without fair or substantial support in prior state
law.” Walker, 562 U.S. at 320 (internal quotation marks omitted). However, alleged, |
inconsistency in the enforcement of a discretionary rule, alone, is insufficient to find a rule
inadequate to support a procedural default. See id. (“A discretionary rule ought not to be
disregarded automatically upon a showing of seeming inconsistencies.”). A-rule-is:inadequate-if
<its:'appl‘icat-ion;i‘S“ie‘xerci's'ediiﬁj@“novel,” “unforeseeable,” or ~1nfrequently, unexpectedly, or
freakishly.” Id. (internal quotation marks omitted). |

The Ohio Court of Appeals has enforced Rule 26(B)(2)(c) and declined to reopen appeals
when ‘the Rule 26(B) applications had no assignments of error and also when the assignmenta of
error were partially argued and requited the court to construe the applicant’s assertions. TAnd;
al—thougthudlavmadexgenera’l’-alllegatio’n’s‘*a's:to*h’i-’s=appe‘llate~'oounselis'deﬁeie:nt’p'erformance-,—.the UnetaSoeall

assertions-in-his-actual-application-were-unmoored from-thefacts of-his-casezrendering-it.

(onkren Yo

dmpossible: for:thez:Ohio.-..Gourtfo-fprpeal'S‘to'*deduee’»-’from“the"app'l—ie‘atioﬁ"thérs”ﬁe‘eiﬁ?‘f \awwo

/‘
assignments of error-Kudla claims his- appellate counsel should haveraised omrditectappeal. In
{

\ 26
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light of these ambiguities and the Ohio Court of Appeals’ application of the rule in both
scenarios, I do not ﬁncli' tha;c the rule’s eﬁfofcementv 1n this case vx}a’s either “unforeseeable” or
“freakish.” Consequently, I find that Rule 26(B)(2)(c) was both independent and adequate and,
as a result, Kudla’s application did not comply with its proceciural requirémenté. See Maupin,
785 F.2d at 138.
More generally, however, Kudla’s reading of Why the Ohio Court of Appeals rejected his

Rule 26(B) application' is too narrow. He contends fhe application was denied because he did not |
aséert specific assignments of érror in his application. As described above, the Ohio Court of
Appeals did indeed make that finding. See ECF Doc. 6-1 at 587. Butsit-alsofaultedKudla-for
<hisviolation-of-the-mandatory-ten-pagedimitation-found-inAppR=26(B)(3)3-After:citing the .
;g,en;pagezlimi-tat—ion»,(f‘:‘.appliieat—ionsmfer«réoperiiAngwisha«l-lznotrexceedrtens;.aages,»_exclusivef,(')f
:afﬁday-itsrandfpartSVofd‘-he:reeordi});»Theréourtrstated?‘@Anxappli cati-oh,to,regpen—‘isrprope-r.ly:deh-ied 4
where.the.applicant-doesnot-comply-with.the-mandatory-provision-of-App:R=26(B):” ECIE

Doc. 6-1 at 586. The court pointed out that:

Peol bo Reopan g
Esdndat Sy
D -\ @ W12,

Appellant’s application consists of numerous arguments that his appellate counsel
was ineffective because he did not raise many winning issues on appeal, all of
which Appellant suggested correspondence. Appellant aitached to his application.a

sizeable amount of exhibits, many of which are multiple, single spaced pages of (Agh 2o [
text that he characterizes as assignments of error that he proposed to his former exachiq. Cvbory
counsel while his appeal was pending. Within the ten pages of his actual b Saek, ond
application, however, he fails to assert any specific assignment(s) of error that were (w\\wwu\ o daw \)

previously not considered or that were considered on an incomplete record. See
App.R. 26(B)(2)(c), (3). Because Appellant’s application does not.comply with
App.R. 26(B), it is denied.
ECF Doc. 6-1 at 587. It cannot be disputed that the Ohio Court of Appeals denied Kudla’s
application for violating two separate subsections of Rule 26(B), subsections (B)(2)(c) and (3).

Either one would have been an adequaté basis for finding procedural default in this matter.

3 This rule has subsequently been renumbefed App.R.26(B)(4). ‘ '
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Notably, the state’s response in opposition to Kudla’s Rule 26(B) applicat.ion. relied entirely on

'Kudla’s violation of the mandatory ten-page limit set forth in Ohio App. R. 26(B)(4).

“4 ExcUSeS i'or Procedllral Default (Maupm ’sFOlﬂ'tll Factorj J
Kudla has not argued that there was any cause over whieh he had ﬁo control that might
excuse his procedural default of these cleims. He does, in essence, argue that he misunderstood
the specific requirements of Rule 26(B) and that he thought the application was not the place to
quy explain the merits of his claims of ineffective assistance of appellate counsel. See gener_ally '
ECF Doc. 1; ECF Doc. 1-14. But Kudla’s ignorance.of what Rule 26(B) requires cannot serve.as
~cause-to excuse his default, because-it was-not “external to the defense” or-something-over which
-he-hadno-control: See C"oleman, 501 U.S. at 75‘0; ECF Doc. 1-14 at 44-49. And it is well settled
that a habeas petitioner’s ignorance of the law cannot excuse his procedural default. See Bonilla
v. Hurley, 370 F.3d 494, 498 (6th Cir. 2004) (citing Hannah v. Conley, 49 F.3d 1193, 1197 (6th
Cir. 1995)). Kudla’s failure to show cause to excuee his procedural default means we need not
consider whether he can shew prejudice. See Matthews v. Ishee, 486 F.3d 883, 891 (6th Cir.
2007) (“A petitidner must satisfy both prongs to overcome procedural default.”). -
Lacking any colorable showing of cause to excuse his default, Kudla’s only recourse to

overcome his procedural default is to argue that a miscarriage of justice would result if the court
| denied his petition. See Coleman, 501 U.S. at 750. At its core, Kudla’s argument in support of a ‘
miscarriage of justice is that a canceled erder for an STD test “offers reasonable-doubt tothe jury
that Appellant never diagnosed and treated himself of the.chlamydia that the prosecutor
conveyed to the-jury he passed to the alleged victim,” which was further exacerbeted by his
appellate counsel’s failure to investigate and present evidence of prosecutorial misconduct in

engaging with the victim. See ECF Doc. 1-14 at 55-80.
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Howevér, arguing that some piece of evidence. -m'ig‘ht héve crea'ted"reasonable- doubt does
not satisfy the standard for proving actuai fa;:tuél innocence. See Bousley, 523 U.S. at 623
(“actualf] innocen[ce]” means “factual innocence, not me?e legalninsufﬁcier.lcy.”). Although
~ Kudla argues that thisvcombination also undermines the factual grounds against him, the.
canceling of a STD test cannot stand for more than justthat—a cancelléd STD test. Fhat-fact’
-alone-does not prove that Kudla never Had..chlamydia, :an,d,.thus,.the-.c_c;mbination'of
<ircumstances is not-dispositive of;hlfs-actua-l;factualﬁrin-ocence. See e.g., Cleveland v.
Bradshaw, 693 F.3d 626 (6th Cir. 2012) (finding that a petitioner presented a valid actual
innocence claim based on the solely eye witness’s recanted testimony, a forensic scientist’s
reevaluation of the time of the victim’s death, a witness’s statement that he met with the prisoner,
and flight records); Larsen v. Soto, 730 F.3d 930 (Sth Cir. 2013) (finding that a petitioner’s |
evidence that he had not held a gun was suffi¢ient that no reasonable jury would have found him
guilty of possession of a dea_dly weapon beyond a reasonable doubt). |
Moreover, the fact that Kudla canceled an order for an STD test is not “new” evidence as
that term hz;s been 'deﬂned by the Supreme Court. Seé Schlup, 5 1‘3 U.S. at 324 (An actual
innocence claim must be supported by “new reliable evideﬁce . .. that was not presented at
trial.””). Kudla'was aware-long-before-the-trial that-he had -placedfbut ‘canceled-an.order for-an
~STD test™ He cannot succeed on a manifest injustice, actual inﬂocence claim as a basis to
overcome his procedural default by relying on evidence that is not “new.”
B Procedural Defailt Recommendition ]
B.ecause Kudla procedurally defaulted each of his four claims, has no cause to excuse the
default, and has not raised a viable claim of actual inﬁoceﬁcc, I recommend that Kudla’s claims

be dismissed as procedurally defaulted and his petition be denied.
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In 'making- this recommendation, I cannot fail to acknOWledge that Kudla veherﬁently

- disagrees with'the:.decivsion of the Ohio Court of Appeéls to rejéct his application to reopen uncier
Ohio App. R. 26(B). He does so bécause he feels he complied with App.R. 26(B). Examination

| of Kudla’s 397-page Rule 26(B) application and exhibit/appendix packége does reveal the
proposed direct appeal assigﬁrﬁents of error Kudla asked his appellate counsel to assert while the
direct appeal was still pending. See ECF Doc. 6-1 at 289 (Exhibit H to the Rule 26(B)
application). But'the Ohio ‘Court-of Appeals-could not-use thoseto 'idént-i:ferudia’us speeific
ineffective-assistance of -appellate-counsel-claims. ‘Why?-Because Kudla directl'y‘;stated—-t-hat@,
“nowhere in Exhibit H;-P,.S,.or. T does Appellant ever argue ineffective.assistance of -appellate
—,cour;sel.:?’ ECF Doc. 6-1 at 581. Indeed, Kudla’s reply brief reasserted that “appellate counsel
was deficient in adequately representing him because they failed to perform full and adequate
due diligence with their ‘inquiry and analysis of the factual and legal elements of fhe problem in
preparing .. . the appellate brief ... . and in adequately exploring other stronger assignments of
error that were evident from the record.” Id And he argued that his application did conteﬁﬁ the
assignments of error without regard to the 387 pages bof material bcy;)nd the application itself.
However, a review of the application belies that assertion. First, Kudla made repeated references
in the application to the_éttached exhibits gnd vto his attached “inve'stigative Report.” Second, he
dzd not recite the proposed assignrhents of error he claimed his appellate counsel was ineffec’;ive
for failing to assert. Asit turns out, his effort to persuade the Ohio Court of Appeals in this way
failed. And his efforts to persuade the Ohio:'--Supreme"C’ourt and the Ohio Court of Appeals (on
reconsideration)-ts come Vtov.a.différént-'concl-usi'on also failed.

The bottom line for our analysis? Kudla-never-obtained merits review of his ineffective

assistance of appellate counsel claims — the.same-claims-he new asserts in his habeas petition —
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'iﬁftihe‘COurts. ‘of Ohio. Those claims have allAbeieA.n' brocedurally defaulted and should be
dismissed.
V. Merits

Although the Court should dismiss Kudla’s claims on the basis of procedural default, in
order to be of greatest service to the Court in the event my procedural default anélysis is not
accepted, [ will analyze below the merits of Kudla’é Ground Oné, Two, and Four claims.

A Ground Thrse Aserts  Noncognizable Clain:

Although Kudla’s Ground Three claim is likewise procedurally defaulted, a review of the
claim’s merits is, ultimately, unnecessary. Kudla’s Rule 26(B) application aSsertedian error with
the trial court’s and court of appeals’ handling o‘f the State’s allegedly non-compliant production
of evidence under Ohio Criminal Rule 16 and Ohio Evidence Rule 403¢. See ECF Doc. 1-14
at 95. ‘Kudla’s Ground Three-claim challenges the trial-court’s-rulings.(or.alleged failures-to
rule) based solely-on errors in state law; and those-arguments-are-non-cognizable-on habeas
-review; unless Kudla-could show that he was-sufficiently prejudiced by the rulings to raise-a due
process violation: -See Estelle-v. McGuire;-502):5:-62,.67-68 (1991). (“[I]t is not the province of

- afederal-habeas court to-reexamine-state-court d‘e‘t’e“rfmnatlon onstate-law questions.’).

Kudla’s contentioﬁs do not rise to the level of a due process violation. As background,
Kudla’s arguments stem frém the forensic in?eétigation of elect;ronics taken from his home. See
ECF Doc. 6-3 at 1071-1079. Kudla’s trial counsel objected to a portion of the forensic

investigator’s testimony before the trial court, arguing that a “supplemental report” had not been

provided more than 21 days in advance of the trial, and its late disclosure impaired his ability to

4 Kudla’s petition and brief in support do not indicate whether Kudla’s argument is under the Federal or
Ohio Rules of Evidence. However, in an exhibit explaining the arguments he intended to present if his
application to reopen were successful, Kudla specifies that he is referencing Ohio Rule of Evidence 403.
See ECF Doc. 6-1 at 308. Accordingly, I will treat Kudla’s petition as referencing the Ohio rule.
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responci to the evidence. See ECF Doc. 6-3 at 1074-1 675. The Sﬁtc responded that the report
and supplerhental reports had been provided within the 21 days, but the information Kudlé’s
counsel was challenging stemmed from a follow-up email the witness had sent; that email was
sent as soon as possible to Kudla’s counsel upon its receipt. See ECF Doc. 6-3 at 1075-1078.
The trial-court-permitted the evidence; but ordered the State to give Kudla access to his phone-in
order to find any contacts necessary to rebut.the testimony. ECF Doc. 6-3 at 1077-1078.
Subsequently, defense counsel indicated that, in consultation with Kudla, they determined that
review of-the phone was not»nec,essér.y. “See ECF Doc. 6-3-at'1112-1113.
Based on these facts, Kudla’s contention that the alleged violation of Crim. R. 16 and

Evid. R. 403 was a due process violation fails. <As-to-Ohio Evid.R. 403, Kudla-contends that the
evidence was misleading because-it-was-admitted and confirmed by-allegedly concécted

. ;tcs,timé)ny,fbubhe-did n§t- assert that-the-evidence-tself-was-irrelevant to-the allegations-against -
<him.and, thus,-it would:not -rbemprohibite.d«under, Rule 403. fS‘eeVOTlﬁE;nfdwR4037 As to Crim.
R. 16, it is unclear whether Kudla’s counsel challenge was intended to be to the supplemental
report or the subsequent email. To the extent he intended to challenge the report, the report was
properly disclosed under Rule 16 and the additional information was provided as soon as
possible. See ECF Doc. 6-3 at 1075-1078.\:"I‘Orthe:extent'he ‘challengedfthe:subsequentsemail', the

p
prosecution stated that-it provided the.witness’s-responses as;soon as‘possible. And the trial

court’s corrective action for the late disclosure —providing Kudla access to the contacts in his

phone — was reasonable, given.the.court’s.discretion to-determine the appropriate-sanction and

the.state’s lack of ill intention-and promptness in‘providing the information. {See Ohio Crim;

‘R. __16’(E)(3)';”State v. Parson, 6 Ohio St. 3d 442, 445 (1983). Everrhad-the sanction beer
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_unféasonable;:Kudla would not-be able to 'dem'on’straté"a'r‘ly*prejudib‘eib’e‘caus‘e-fhi's counsellater

fiff'di‘’c"a'tebd-i thatno reviewrof:the-phohe was necessary. See ECF Doc. 6-3at 11 12-1 1 13

Thus, although I recommend that the court find Kudla’s Ground Three claim
procedurally defaulted, should that recommendation be rejected, I recommend .that the claim be
denied for being non-qognizable,*be‘causerthg-.c-lﬂa-im:merezlyzchallengeSfthe-“statercourt3’5"r-u:l‘ing:qn

.an issue of state.court .procedurerand‘r-wlés;'aﬁd Kﬁdla has not shown that the delayed disclosure
rendered his trial fundémentally unfair. |

B Liegal Standards for Merits-Review

<177 AEDPADeference.

“The Antiterrofism and Efféctive Death Penalty Act of 1996 (‘AEDPA”) perrnits a federal
court to grant relief only if that decision: (i) was contrary to, or involved an unreasonable
application of, clearly established federal law as detemined by tﬁe Supreme Court; or (ii) was
based on an unreasonable determination of thé fécts in light of the record before the_ state court.
28 U.S.C. § 2254(d). “Unreasonable” doesn’t simply mean that the state court got it wrong.
‘Chinn v. War_'den, Chillicothe Corr. Inst., 24 F.4th 1096, 1101 (6th Cir. 2022). 'O'nly ifno
“fairminded jurist” could agree with the state court may we grant relief. Harrington v. Richter,
562 U.S. 86, 102 (2011).

<27+ ~Ineffective Assistance -ofﬁggnsel'

Ineffective assistance éf counsel claims are tough to win. The petitioner has to show that:
(1) trial counsel behaved unreasonably; and (2) that unreasonable performance prejddz'ced the
defense. Strickland, 466 U.S. at 687. And;-if the-claim-was properly presented and-decided-on
the merits in a state court,.the, petitioner-also has to show-that the state-court’s resolution-of these

issues was-unreasonable:" Harrz'ngtOn,' 562-1.S.7at-88; see-also Taylor v. Patel, No-20-1381;~
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FrApp’x — -, 2021 U.S. App. L‘EXIS 24142, at-*12-(6th Cir. Aug. 11, 2021) (noting that the

combihati-on of both-AEDPA. and -Strickland resultsin a “doubly” deferential standard). To act

as counsel guaranteed by the Sixth Arneﬂdment, appellate counsel need only ‘exercise reasonable

professional judgment, and is not obligated to raise every “colorable” claim on appeal. Jones,

463'U.S. at 754. And counsel cannot be ineffective for failing to raise a meritless claim.
Shanebergér, 615 F.3d at 452; see also Smith v. Murray, 477 U.S. 527, 536 (1986) (indicating

that the task of winnowing out less persuasive arguments on appeal is the hallmark of an

effective appellate advocate). Because both Strickland prongs must be satisfied fof a petitioner

to succeed on an ineffective assistance of counsel claim, if a petitioner fails to satisfy one prong,

the other need not be considered. Strickland, 466 U.S. at 697.

To show that his appellate counsel performed deﬁciently, a petitioner “‘must demonstrate
that his appellate counsel made an objectively unreasonable decis‘ion by choosing to raise other
issues instead of [the challenged issuej.’” Moore v. Mtchell, 708 F.3d 760, 776 (6th Cir. 2013)
(quoting Webb v. Mitchell, 586 F.3d 383, 399 (6th Cir. 2009)). To demonstrate prejudice, a
petitioner must show “a reasonable probability that, but for his counsel’s unreasonable failure to
raise this issue on appeal, he would have prevailed.”‘ Id. (intemnal quotation marks omitted).
Howeyver, appellate counsel is not ineffective for failing to raise a claim if the underlying claim
lacks merit. Id (citing Davie v. Mitchell, 547 F.3d 297, 312 (6th Cir. 2008)).

“Crx | - Analysis
1. ~Ground Two

;Kii'dla contends "_that"hj's?appejllate' ‘»cmi'nse“l*wasiineffec-tive for failing to-argue that the tria}

‘court efred in permitting D Cynthia Keck-McNulty to provide expert opinion testimony o

grooming because the opinions lacked the proper teliable principles-and-methods-to supporthet
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Sopinio e Ohio Rt T02(eJadin‘pefiting Dr-Kck-MeNuly-and-Colloen Shiout iy
'm?ééjfdftlhve\;c;fﬂt‘ad“ibi»‘lity-'of»B M:K: -EGF Doc: 1 at 7; ECF-Doc: ] -14-at-93-100.

The Warden argues that Kudla’s appellate counsel was not ineffective becausé the trial
court did not err in admitting the testimony of Shrout or Dr. Keck-McNulty. ECF Doc. 6
at 30-46. As to Dr. Keck-McNulty, the Warden contends that Dr. Keck-McNulty’s testimony
| satisﬁed Rule 702 because she testified to her extensive specialized knowledge, training, and
experience. ECF Doc. 6 at 42-43, Moreover, he argues that neither Shrout’é nor Dr. Keck-
McNulty’s testimony violated Rule 608 bégause the child victim testified, was subject to cross
examination, and, as to Dr. K¢ck—McNulty, was based on more than solely the victim’s -
statements. See ECF Doc. 6 at 30-46.

Ip his tfaverse, Kudla reiterates his arguments, adding that to adobt the Warden’s
interpretation of Boston would undermine fhe purposes of Ohio Evid. R. 608 and 702 andthat
the evidence-in:support-of:the testimony?s harmlessness is ufirelidble. ECF Doc. 8 at 27-93.

_ 2.  Law
Ohio Rule of Evidence 702 permits expert testimony if all of the following apply:

(A) The witness’ testimony either relates to matters beyond the knowledge or

experience possessed by lay persons or dispels a misconception common
among lay persons; 4 ™

(B) The witness is qualified as an expert by specialized knowledge,v skill,
experience, training, or education regarding the subject matter of the
testimony;

(C) The witness’:testimony-is based on reliable:sciéntific, technical; of other
¢ -:gpecialized informatioh, Eo the extent that the testimony reports the result of
-~ & procedure, Test, or experiment, the testimony is reliable only if all of the
following apply:_!_

(1) The theory upon which the procedure, test, or experiment is based is
objectively verifiable or is validly derived from widely accepted
knowledge, facts, or principles;
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i ’-4 (2) The design of the procedure, test, or experiment réliably implements
- the theory; . _—

(3) The particular procedure, test, or experiment was conducted in a way
thatwill yield an accurate result. -

Ohio Evid. R. 702. Initially, I note that, “an inquiry whether evidence was properly admitted or
improperly excluded under state law is no part of the federal court’s habeas review of a state
conviction [because] ‘it is not the province of a federal habeas court to reexamine state-court -
determinations on state-law questions.” Rios v. Jenkins, No. 3:14-CV—2462, 2017 U.S. Dist.
LEXIS 138020, at *7 (N.D. Ohio Aug. 28, 2017).

" Under Ohio Taw, “[a]n expert may not testify as to the expert’s opinion of the veracity of
the statements of a child declarant.” State v, Boston, 46 Ohio St.3d 108, 129 (1989); see also
Ohio Evid. R. 608. But “[a]n expert can opine on whether he or she believes that a child has
been sexually abused.” Liddle v. Brunsman, No. 5:09-CV-00587, 2010 US Dist. LEXIS
122993, at *9 (N.D. Ohio Nov. 19, 2010). The Ohio Supreme Court has explained:

[The syllabus for State v. Boston, 46 Ohio St. 108 (1989)] excludes expert

testimony offering an opinion as to the truth of a child’s statements (e.g., the child

does or does not appear to be fantasizing or to have been programmed, or is or is

not truthful in accusing a particular person). It does not proscribe testimony

which is additional support for the truth of the facts testified to by the child, or

which assists the fact finder in assessing the child’s veracity.
State v. Stowers, 81 Ohio St. 3d 260, 262-63 (Ohio 1998); see dlso Liddle, 201Q U.S. Dist. -
LEXIS 122993, at *9-10 (“The Ohio Supreme Court has been careful to differentiated between
expert testimony that a child witness is telling the truth and evidence which bolsters a child’s
credibility” (internal quotation marks omitted)). Accordingly;an-expert can testify that a

child’s.behavior-is-consistent-with-the behavior-of-other childrem who-had-been-sexually-abiised

so,Jong as.therg is ‘something.other-than fthe%ch'il-d-?-s.'unsupported-a'llegations-that assisted the
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oxoetptin-ardiving .at-H»is_or;hepovp'i-nion.”’ Liddle, 2010 U.S. Dist. LEXIS 122993, at *10 |
(quoting State v. Schewirey, 2006 Ohio 7054, at § 48 (Ct. App.)j. o

Consistent with the coUrt"s deference we owe to state court interpretations of their owh
procedural rules, we “must presume that the Ohio state courts correctly interpreted Ohio "
evidence laws in their evidentiary rulings.” Smallv. Brigano, 134 F. App’x. 93 I, 936 (6th Cir..
2005); see alsb Marshall v Lonberger, 459 U.S. 422, 438 n.6 (1983) (“[T]he Due Process
Clause does not permit thé federal courts to engage in a finely tuned review of the wisdom of
-state evidentiary rules.”). A*—l—leged;emers—imthe‘fevide‘ntiary:ruiings;?dO:notrriseftOfthe Tevel-of
cenS,tjtl;tiQnal-.cl»aims"-warra_nt—in‘g‘hatbe—as frelieftun-less--thezerrors<amouﬁt 'to"afduefprocess:ﬁiolgﬁon :
wnder-the-Fourteenth-Amendment:- See Gott v. Coleman, No. 3:15 -C\-I—l 148, 2016 U.S. Dist.
LEXIS 144042, at *16 (N.D. Ohio July 21, 2016) (citing Broom v. Mitchell, 44i F.3d 392, 406
(6th Cir. 2006)). B

Br-—AnalysisS

Should the Court prefer to address Kudla’s Ground Two on the merits, I recommend that
tHe claim be denied as meritless. 'Although fhe propriety of Dr. Keck—McNLilty’s testimony was
not reviewed by the Ohio Court of Appeals, Kudlé’s appe-l—late:eounse'l'wannot:ihE‘ffect’ive for
failing-to zchal—l-enge:thé-trial"court? s-admission-of Pr-Keck-MeNulty’ s-expert-testimonyunder
Raule 702, nor in-permitting her to testify to-her belief ffllfa:t‘-B fo.K;zwas..-sexuéelzlyrabused under
Rule 608-and-Boston. Further, Kudla’s contentions against Sﬁrout are also meritless under Rule

608. Strickland, 466 U.S. at 687.

5 Although the Ohio Court of Appeals reviewed Dr. Keck-MéNulty’s testimony in Kudla’s direct appeal,
its review was limited to her testimony regarding what B.R X. told her during their sessions — not the
generally admissibility of her testimony as a whole. See ECF Doc. 6-1 at 50-53.
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As to Rule 702, upder Strickland’s first prong, Kudla’s trial and appellate counsel did not
act unreasonably because, ultifnately, Kudla;s'co‘un‘sel had no 'oblig'at'io_n to raise every co_lorabi_e
~ claim and cannot be called ineffective for failing to raise a meritless one. See Jones, 463 U.S.
at 754; Shaneberger, 615 F.3d at 452. ?'Fherheartpﬂ(—udlals‘contentions,agai-nst~Dr.=zKeck—
McNulty, as it r@_l,até_s‘tgal_{;g_lcjgg, isﬂ,,that;h,er,prineiplesrand»rmc,thQQ.Sioz assessing B.M.K..were
“grossly.deficient,” »asserting that<'Keck-McNultyzs.grooming -bchavior4th¢ony is not.the type of
scientific test that.accurately.and-reliably, determines-whether:-sexual abuse has-occurreds” See
~ECF Doc. 1-14 at 96-98; ECF Doc. 8 at 79-93. But Kudla’s contention fails. First;Rul& 702(¢)
imp.ose_s‘additional'requir”eﬁlent‘s“c“)n"thé expert’s:support-for her principles-and methods £[t]o the
extent that the testimony.reports-the ruleSfoﬁa} procedure, test, orexperiment.¥=See Ohio-Evid-
R.702(0). Kid Kudia challesiges Dr. Keck-MENlEy’s indefstanding of the grooniing 7rocess.
Thus, only the first sentence of Rule 702(c) applied — “The witness’ teétimony is based on
reliable scientific, technical, or other specialized information.”
In this regard, Ohio courts utilize Rule 702’s requirements as avgatekeeping function to
ensure the relevancy and reliability of an expert’s testimony. See Valentine v. Conrdd, 110 Ohio
'St.3d 42, 44 (2006). The weight given to that expert testimony., however, is exclusively left to
.the jury to determine. State v. Wolery, 46 Ohio St. 2d 316, 321 (1976). Thus, the question as to
Dr. Ke,ck—Mchilty’s testimony becomes whether evidence of her qualifications was so lacking
that appellate counsel acted unreasonably in failing to challenge the admission of her testimony -
about grooming on.appeal.
At trial, Dr. Keck-McNulty testified to her years of experience and specialized

knowledge _that supported her qualification under Rule 702. Specifically, she testified that she

worked as a trauma specialist at Akron Children’s Hospital, had a master’s degree in human
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- development and counseling, and a dbctoratc iﬁ the same. ECF Doc. 6-1 at 1115, 1118. Shé
attended training, seminars, and workshops on trauma énd loss, even téachiﬁg' classes and
training sessions on the material. ECF Doc. 6-1 at 1118. She also recounted hér 20 years of
prior work experience, which largely focused on helping children who were victims of abuse.
See ECF Doc. 6-1 at 1119-121. Asto her work at Akron Children’s Hospitai, she worked to
assess and treat adolescent children exposed to trauma or loss, including sexual or physicai
abuse, parental drug use, or domestic violence. ECF Doc. 6-1 at 1115-1116. She testified that
about 85 % of her work involved children that were victims of sexual abuse. ECF Doc. 6-1

at 1117. In‘light of this experience-and specialized knowledge-(which Kudla affirmatively states
he is not challenging), Dr. Keck-McNulty testified about grooming-and its process as it related to
her field: See ECF Doc. 6-3 at 1122-1 136v.

Through the lens of Rule 702, the trial court’s admission of Dr. Keck-McNulty’s
testimony was not clearly erroneous and, thus, the appellaté counsel cannot be faulted for failing
to challenge the admission. Seé Strickland, 466 U.S. at 687; Small, 134 F. App’x. at 936.

Dr. Keck-McNulty had specialized knowledge and experience assessing and treating éhild
victims of sexual ébuse, which would be beyond a lay persbn’s understanding. See Ohio Evid.
R. 702. dt was based on.this-specialized knowledge and experience that Dr. Keck-MeNulty
testified about grooming. And because this assessment did not relate to reports or the
interpretation of data, Rule 702(c)’s subsections did not apply. See Ohio Evid. R. 702(c).

. Flirther, fo the extent Kudla’s challenge relates to Dr. Keck=McNulty’s conclusions on whether

grooming occurred, the challenge fails because “Iq]uestions about the{ertainty) of thm

rgsﬁs\are maters of weight for the jury.” See State v.-Lang,129-Ohio St. 3d 512, 524 (2011)
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.Accordingly, Kudla’s appellate counsel did not act unreésonably in not raising a challepge under
| Rule 702(c) to Dr. Keck-McNulty’s téstiﬁlorgy. See Strickland, ;166 U,S.‘ at 697.
Kudla’s contention that his appellate counsel’s conduct was ineﬁ‘eétive for failing to
challenge the trial court’s admission of Dr. Keck-McNulty’s and Shrout’s testimony under
Rule 608 and in light of Boston also fails. Strickland, 466 U.S. at 687. :It-x;vaSznot unreasoriable
for Kudla’s appellate counsel to niot challenge-Shrout-and Dr: Keck-McNulty’s statements (even
assuming t-hey addressed B.M.K-"s credibility) because state law precedent existed that held
\Boston did not apply to the circumstances of Kudla’s case<Several Ohio appellate courtshave
held that, even if the opinion provided violated-Boston, any-prejudice isfrendered-harml.esswhén
t-he'vch'ild victim testifies and is subjected-to cross;examinatio % See e.g., State v. Scott, 2010-
Ohio-3057, at §§ 16-20 (Ct. App.) (holding that any error. under Boston was harmless because
“we have found on numerous occasions that Boston does not apply when the child victim
actually testifies and is subject to cross-examination.”); State v. Amankwah, 2008-Ohio-2191,
at § 27-45 (Ct. App.) (same); State v. Futo, 2008-0hio—3360, atqj 7-14 (Ct. App.) (same).
Here, B.M.K. was 18 years old at the time of her meetings with Shrout and Dr. Keck-McNulty
and at the time of trial, where she was subject to cross examination. See ECF Doc. 6-3 at 503, |
511, 744, 866. As such, it would not-be unreasonable for Kudla’s appellate counsel to ‘consider
any challenge to the testimony a weak; if not meritless, argiimérit. See Shaneberger, 615 F.3d
at 452.
IKudla 's_tfc‘:riuéu'sly disagrees with this conclusion. And he attempted to-discuss and
distinguish numerous-Ohio-court decisions in order to-persuade his appellate counsel that none ‘of
the cases in which alleged Boston violations were found to be harmless error after the alleged

~yictim testified were like His case.| But that analysis was predicated on the Kudla’s erroneous '
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conclision that’ D’f; KeCkZMéNﬁitSY s and Shrout’s‘epinions-were the-only things«_in«evi&nce |
other.than the he-said;-she-said credibi—li"cy»:cOntesti'bet\Ve'en*Kudlafahd-'-his -déughter:mB—ut-thatiis
not the case...In-addition to other.tell-tale v-conduct-rbyﬁ-—-B EM;rKv;‘testimony:frem Kudla’ sfofher
\daught@,rf,an_(.l his-former-girlfriend;Laila Menas;faISO'%'suppbrte;d!the -contention-that sexual
activityswas occurring between Kiidlaand B:M:K:. Undoubtedly, Kudla wouldvtry to explain that
other evidence away tob. But there was-ample-other-circumstantial --evidence*to-suppomrtf_fthe
state’s-theory- of the case that-would have justified-appellate:counsel’s-decision netto-make a

| B,o,sto.n;v—iolﬂati-on~argument.

In light of Dr. Keck-McNulty’s (iualiﬁcaﬁons and Contrary case law, there is no basis for

finding that Kudla’s appc_:ilate counsel acted unreasonably in not challenging the admission of
Dr. Keck-McNulty’s and Shrout’s testimony. See Moore, 708 F:3d at 776. Accordingly,/ <

Kudla’s Ground Two claim could be denied for lack of merit.

4=r——Ground-Fours

;Inzhis*GroundvFourrcha“i‘rﬁ',‘"<Kud—l_—,a=contenﬂ§fth§t?hi§fap”§éllTaf'é"C"’E)'"qus'élWé“éﬁ"iﬁéﬁé"’&iv”"e”fd”r e
, 'fai»li-ngfgg._gggue-th¢at«his'trial:'c'ouns_el—was-:incffectivefforrintrbdn“c‘iiﬁgfthé“"\?idé’ﬁ’cif B:MXK#s Corck .

interview with-police-without-also-introducing expert testimony ‘oneoercive police interrogation

tactics-on-minors that could lead-to-false-*confessions:” ECF Doc. 1 af 10; ECF Doc. 1-14

at 102-121. |

The Wardgn contends that Kudla has not shown that his trial counsel’s decision to play
the video intefview at trial was unreasonable. ECF Doc. 6 at 5 1-59. He argues that trial counsel
played the video as part éf its strategy to discredit B.M.K., and Kudla’s disagreement with the

strategy does not render it deficient. ECF Doc. 6 at 55-56. Moreover, he argues that Kudla

cannot show that his proceedings were sufficiently prejudiced by his appellate counsel’s failure
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to challenge the strategy. ECF Doc. 6 at 56-59. In his traverse, Kudla largely reiterates his
arguments. ECF Doc. 8 at 98-106.
1. Ohio Court of Appeals’ Discussion

Although-Kudla-did-not-present his'Ground Four-clain to the Ohjo-Court of Appeals;-it ds woud,

sk

did=make-factual findings relevanttoKudla*sclaim. In his direct appeal, Kudla challenged his b ALDE N

defense counsel’s decision to play the recording of B.M.K.’s interview with police and the court
made factual findings on whether the decision constituted ineffective assistance of trial counsel,
making the folloWing findings:

[*P62] Finally, Mr. Kudla argues that his attorneys were ineffective because they
played the recording of B.M.K.’s interview with the police for the jury. He

argues that the statements on the recording amounted to hearsay, so, had his own
counsel not played the recording, the State would not have been able to do so. He
argues that there was no tactical purpose behind the decision to play the recording -
and that it “served only to support the veracity of [B.M.K.’s] trial testimony.”

[*P63] Defense counsel’s strategy at trial was to discredit B.M.K. by suggesting
that she lied about a sexual relationship with her father in order to protect B.R.K.
Defense counsel argued that B.R.K. fabricated the accusations in order to save
herself from further punishment and, forced to choose between her father and her
emotionally distraught sister, B.M.K. decided to adopt the lie. The attorney who
delivered the closing argument for Mr. Kudla argued that the recording of

“B.M.K.’s police interview was evidence that the police gave her a “blueprint for
fabrication” by explaining the grooming process to her in an attempt to draw her
into disclosing the abuse. He also argued that the recording showed that B.M.K.
was lying, as she repeatedly denied the abuse and then slowly claimed that it
happened, but was unable to recall many of the details surrounding the abuse.
Defense counsel argued that B.M.K. would not have forgotten details if she was
an abuse victim because, for sexual abuse victims, those details “would be burned
in your mind for the rest of your life.” '

[*P64] “Counsel’s strategic or tactical decisions will not form the basis of an
ineffective assistance of counsel claim.” State v. Barger, 9th Dist. Medina

No. 14CA0074-M, 2016-Ohio-443, § 42. Here, Mr. Kudla’s defense attorneys
played the police interview recording as part of their strategy to discredit B.M.K.
Indeed, Mr. Kudla has relied on the same recording on appeal as evidence that
B.M.K. only admitted to a sexual relationship with her father “after the intensity
of an extensive interrogation[.]” Because Mr. Kudla’s attorneys introduced the
recording as part of their trial strategy, we cannot conclude that their decision to
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do so amounted to ineffective assistance of counsel. See State v. Gary, 9th Diét
Wayne No. 12CA0014, 2012-Ohio-5813, § 38- 39 As such, Mr. Kudla’s second
a351gnment of error is overruled. :

Kudla, 2016-Ohio-5215, at {1 62-64.
| 2. Analysis
Should the court prefer to decide Kudla’s procedurally defaulted Ground Four claim on
the merits, it should be denied for lack of merit. Kudla contends that the Ohio Court of Appeals’
analysis on his defense counsel’s strategy waé only partially correct, missiog that his counsel
insinuated tldat B.M.K. was coerced by the police into making the allegations — not that she
fabricated them of her own volition. See ECF Doc. 8-at 101-106. The Warden states that this
was not the strategy. ECF Doc. 6 at 55. |
However, the di‘sti‘ri‘ction»-‘between~coonse-13'sr an‘aTogy that the police gave -VB_.M.K.wthe

Eblueprint” for her allegations (see EC_Ii Doc. 6-3.at 1601-1610) and Kudla’s characterization-of

“addréss. <Even assuming defense trial counsel acted unreasonab’ly"by not-presenting anexpert
Ly ov L)

witness-with the-recorded interview, Kudla’s Ground Four c*l’aim{fﬁlsw_oooéhéé hecannot »sHoW}

that he -was:-prejudioed by his oouhsél;’-;s'déois'io‘_n'.1 Strickland, 466 U .S. at 687. ﬁ(udla “produced f

...,no 1denoe that-his attomeys would have located an. expert who could: have supported ‘his

| defense” Drake v. United States, No. 21-6162, 2022 U.S. App. LEXIS 21464, at *8 (6th Cir.

2022) (unpublished) YAlthough Kudla identifies studles from-which he:surmises-an expert could .
?Nboe\xcc, Q
test;fy similarly, the only. thing he offers.to support the claim that-an expert would actually Dond oy
Avchridd cml’s
testify.consistently with those studies-isthis-own-bare-assertions.~As a-result; he cannot showthat Sevsod b

. . 1 . . . Nudsgtdewan?
- he was prejudiced by-the omission-of an unidentified;-theoretical expert’s t_e,stlmon}j See id. o

Because Kudla has not met his burden of demonstrating that he would have been prejudiced by

"\D
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, .his' appellate counsel’s faiilufe to raise his claim, Kudla’s Ground Four claim fails for lack of
_merit.
B. Ground One
In his Grouﬁd One claim Kudla asserts that his appellate counsel wa;s ineffective for
failing to adequately investigate his case. ECF Doc. 1 at 5. He contends that his appellaté
counsel, specifically, should have investigated the admission of imperrhissible expert testimony
(i.e., the Boston violations alleged above). ECF Doc. 1-14 at 86-93. drrhis petition, Kudlarefers
~to his-attached Answer to-Question 11(a)(5) (ECF Doc:1:2); for further issues he assetts hig*

_counsel should have investigated;-it identifies-Grounds-Two to Four; and that:

. Cav\rco\"'\
= darti{ca
The-manifest weight of evidence argument-could have-(and should have)-been Wmt{ﬁ‘k
better supported and argued [including proef of actual innocence]-when-the court ik a8
was asked to sit as the thirteenth juror on pagessix-and'seven [of his application shclaus
to reopen}: : bo THAC-

ECF Doc. 1-2 at 1. In the“attachment, Kudla also references five arguments-he included-in a
“roughrdraft’ of thé proposed assighments of etror for his application to reopen, which reiterated

the greunds-above,adding a claim for prosecutorial misconduct. See ECF Doc. 1-2 at 1-2. I ,‘M-‘;CMIM

~ the-attachment containing the -rough draft; Kudlanoted the prosecutor’s-use of “God™ in his i
closing -argument and identified numerous alleged-misstatements-of facts or evidence; which'he
claims the prosecutor made during his rebuttal arguments.. See ECF Doc. 6-1 at 321-3.28. :

The Warden treats Kudla’s Ground One érgument as only addressing Grounds Two to
Four from his petition and responds to the claim based on the merits of those grounds. See ECF
Doc. 6 at 28-30. In his reply brief, Kudla reitéfates his arguments as to the Boston violations.
ECF Doc. 8 at 27-29.

Although “[c]Jourts have not hesitated to find ineffective assistance in violation of the

Sixth Amendment when counsel fails to conduct a reasonable investigation into one or more
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aspécts of the case and when that failure prejud_ices his or her clieht.” See Parrish Towns v.
Smith, 395 F.3d 251, 258-59 (6th Cir. 2005). _Howevef, "‘.[a]n_.attomey is not_recjuiréci to present
a baseless defense or create one that does not exist.” Kristv. Fi éltz, 804 F.2d 944',_946 (6th Cir.
1986). In fact, the Sixth Circﬁit has held that “a petitioner cannot show deficient performance or
prejudice resulting from a failure to investigate if the petitioner does not maké some showing of
what evidence counsel should have pursued and how such evidence would have been material.”
See Kimble v. Valentine, No. 21-5079, 2021 U.S. App. LEXIS 25639, ét *8 (6th Cir. 2021)
(citing Hutchison v. Bell, 303 F.3d 70, 748-49 (6th Cir. 2002)) (unpublished).

" Should the court prefer to decide Kudla’s procedurally defaulted Ground One claim on
the merits, I recommend tﬁat his -Grdl;nd One claim be denied as meritless?%;&trtitsheart;Kudia"s
contention isthat-his appellate counsel’s.investigation-was-inadequate-because-his counsel

.disagreed with Kudla®s assessment of the strength-of the ~argumen@%\ﬁdlafdoes“not'identifyrany

--gvidenee-his counsel —did-:not--have‘t»hat:hershou-ld»-hav.e"inve‘s‘ti“gz'ité”d;‘i‘r’ather'-he- states he-provided e
support to his counsel for these claims, but his counsel-determined-not-to include:them on-the

«,,a,ppeag See generally ECF Doc. 1; ECF Doc. 1-14.E};ecau'se Kudla’s ‘c‘l'aim.fattacks-hfis-:appellate _f;ixw\wx

counsel’s strategic choices rather than-the actual investigation-ofthe-claims; Kudla cannot-show bous
. . ) ks TEtALT:
clennmg ?“W-&“"‘

that-his counsel performed deficiently-based-on-a failure-to review evidence that Kudia-himself
. x"\/" d)‘\rdod %‘V{“‘g}

‘providectllSee Kimble, 2021 U.S. App'. LEXIS 25639, at *8. Thus, Kudla cannot meet either
prong of the Strickland standard. | |

~ Irecommend that Kudla’s Ground One claim be denied as meritless because he has not
~demonstrated the requisite prejudiée and disagreement with counsel is dées not prove that

counsel failed to meet the objective standards required of attorneys under the Sixth Amendment.
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V. Motion to Expahd the Record -
* . Petitioner Gregory S. Kudla, pro se, filed a motion to expand the record to include five
photographs (State Exhibits 4, 5, 11, 15, and 23) and a video-recorded interview of the victim

(Defense’s Exhibit A). ECF Doc. 9." Kudla-asserts-that-the-photographs are relevantin
5

determining whether his appellate counsel was ineffective.in.challenging the manifest weight of Saloped W&.a;u
CL1 - DML Ve o ) : AL ove > geuLed
the evidence.against him at trial, in part because counsel failed to-dispute B:R:K:*s testimony, ok }“"WW“A‘
: oy shedend
and-the pictures would go to show that-she could-not-have-heard bedsprings-in:the other room b vosole cadud
. ino-that he xuall .9 at 2-4; -1-14 coadls\t
(implying:that he was sexually assaulting-her-sister): ECF ch 9 at 2-4; ECF Doc. 1-14 at 55, o bsntndk

71. He also argues-the video-recorded interview-of B:M:K:’s interview with-police-is relevant,
creferring to-his petition’s-contention that his trial counsel-was-ineffective for failing to consult-an (Pum\wm\ ‘o

Cack: w-\ww&(*@
expert-and-having the expert testify at trial-concerning B:M:K:’sinterview. See ECF Doc. 1-14 Dk - pn«a.u;l

at 102-124; ECF Doc. 9 at 4. )
Kudla’s motion was denied as to Exhibit 11, and the court ordered the Warden to provide
State Exhibits 4, 5 15, and 23 and Defénse Exhibit A or respond to Kudla’s motion to expand,
the Wardén filed a response opposing the motion. See ECF Doc. 11; Docket Entry for |
December 7, 2021. | |
Under Habeas Rule 7, federal courts have discretion to “direct the parties to expand the
record by subrpitting additional materials related to the petition.” Rules Govéming § 2254
Casesv, R. 7(a). Such materials may include “letters predating the filing of the petition;
documents, exhibits, and ansWers under oath to written interrogatories propounded by the judge.
Affidavits may also be submitted and consideredl as part of the record.” Id., R. 7(b).¢HOWe:“\f€f;
.our.discretion to expand:the-recor;&-.is—tempered"byfour-“inabiility 10 c@ﬁéidéf"éVidé‘n'CE not

. presented before the state courts when-we.determine the merits of a claim that the state courts
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addressed on themérits.-Cﬁ Moore, 708 F.3d at 780-84-(noting that expanding the redordjtoA
-include evidence that was no"t.-before«therstate courts coﬁld»éonﬂic,t with AEDPA’s requirement
.that state prisoners first present their claims-to state -co.ur»ts).

o Besaused-resommend-thatiudlais-claimsbedeniedarteingprocetn altydefauied; amd

.Iggglg;s_rsquested'exh1b1tsmndﬁhewﬁeb‘tap‘e‘dﬁm‘téfvfew%erﬂsuppeﬁ*h‘i’s"@ﬁa‘iltﬁ’géﬁ#{ﬁ*the

ity visossesorarerecessarysforgeesolutiorofis Grommdtclofibicudns
.,%f];*@[tfi@n%@*&&pgﬁﬁ%h@ﬁ@@@i’dﬁié@@mg. See Rules Governing § 2254 Cases, R. 7(a).
VL.  Certificate of Appealability 4.
Under 28 U.S.C. § 2253(c)(1)(A), this court will grant a certificate of appealability
(“COA”) for an issue raised in a §2254 habeas petition only if the petitioner.has made a
 substantial showing of the denial of a federal constitutional right. Cunningham v. Shoop, 817 F.
App’x 223, 224 (6’th Cir. 2020). A petitioner satisfies this standard by demonstrating that
reasonable jurists “could disagree with the district court’s resolution of his constitutional claims
or that jurists could conclude the issues presented are adequate to déserve encouragement to
proceed further.” Buckv. Davis, 137 S. Ct. 759, 773 (2017) (internal quétation marks omitted);
see also Slack v. McDaniel, 529 U.S. 473, 484 (2000). |
If the Court accepts my recommendations, Kudla will not be able to show that the Court’s
rulings on his claims are debatable among jurists of reason, because all of Kudla’s claims are
procedurally defaulted or meritless. Because of jurists of reason would not find debatable that

relief is unavailable on any of Kudla’s claims, I recommend that no COA issue in this case.
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| ‘VII. Cénclﬁsion
| Accordingly, I order that Kudla’s motion t§ expand the record (ECF Doc. 9) be.DENiED. :
Further, because Kudla’s claims are procedurally defaulted, I recofnmeﬁd that'» hisl ciairﬁs be |
DISMISSED and his petition for writ of habeas corpus be DENIED. In the alternative, each of

Kudla’s claims could be DENIED for lack of merit. I also recommend that he not be granted a

COA.

Dated: January 31, 2023 M\A
' ' homas M:

United States Magistrate Judge

O_biections, Review, and Appeal

Within 14 days after being served with a copy of this report & recommendation, a party may
serve and file specific written objections to the proposed findings and recommendations of the
magistrate judge. Fed. R. Civ. P. 72(b)(2); see also 28 U.S.C.§ 636(b)(1); Local Rule.72.3(b).
Properly asserted objections shall be reviewed de novo by the assigned district judge. ‘

Failure to file objections or filing incomplete objections within the specified time may result in
the forfeiture or waiver of the right to raise the issue on appeal either to the district judge or in a
‘subsequent appeal to the United States Court of Appeals, depending on how or whethér the party
responds to the report and recommendation. Berkshire v. Dahl, 928 F.3d 520, 530 (6th Cir.

- 2019). Objections must be specific and not merely indicate a general objection to the entirety of
the report and recommendation; “a general objection has the same effect as would a failure to
object.” Howard v. Sec’y of Health and Hum. Servs., 932 F.2d 505, 509 (6th Cir. 1991).
Objections should focus on specific concerns and not merely restate the arguments in briefs -
submitted to the magistrate judge. “A reexamination of the exact samie argument that was
presented to the Magistrate Judge without specific objections ‘wastes judicial resources rather
than saving them, and runs contrary to the pufpose of the Magistrates Act.”” Overholt v. Green,
No. 1:17-CV-00186, 2018 U.S. Dist. LEXIS 100383, at *6 (W.D. Ky. June 15, 2018) (quoting
Howard). The failure to assert specific objections may in rare cases be excused in the interest of
justice. See United States v. Wandahsega, 924 F.3d 868, 878-79 (6th Cir. 2019).
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