
No.

IN THE SUPREME COURT OF THE UNITED STATES

OCTOBER TERM,2023

Byron James Shepard

Petitioner,

The State of Oklahoma,

Respondent,

APPENDIX

SCOTT W. BRADEN
OKLAHOMA INDIGENT DEFENSE

SYSTEM
APPELLATE DIVISION WEST
I I1 N. PETERS, STE IOO

NORMAN, OK 73069
PHONE (405) 801-2670
FAX:(405) 801-2690
scott.braden@oids.ok. gov

March 15,2024



Exhibit A: Opinion in Shepard v. State,2023 OK CR 15, 538 P.3d 518

Exhibit B: Order Denying Petition for Rehearing

1B

APPENDIX



Exhibit A



Slr.jpitrd !. St.rtc '-- F.3d ---- (20231

2023 0K CR 15

2023 WL 6 t59610

Court of Criminal Appeals of Oklahoma

Byron Jamcs SHEPARD, Appellant

v.

STATE of Oklahoma, Appellee

Case No. D-2020-8

I

Filed September 21. 2023

Sl nopsis

Background: Defendant rvas convicted in the District Court.

Pottawatomic County, .lolrr (;. (flll\.Ir, J.. of nurder in
thc first dcgrcc, knowingly concealing stolcn propcrty, and

posscssion of a controlled dangerous substance and was

sentenced to death o|r murdcr count. to run concurrefltly with

sentences to five years imprisonment plus a 5500 fine on

count for knowingly concealing stolen property and to tcll

years imprisonment plus a $5,000 fine on possession count,

which ran consecutively to each othcr Dcfcndant appcalcd.

Holdings: The Court of Criminal Appcals, IIrr,.lson, J., hcld

that;

I ll det'ense theory for first dcgrcc murdcr chargc did not

prejudice delendanl. and thus did not amount to ineffective

assistarcc ofcounsell

ll I cvidcncc was insufficient to support jury instnrctions on

lcsser included offcnscs;

lil veruc of procccding did not violate defcndant's duc

process right to fair trial based on jury knowledge and pre-

trial publicity;

lJl relicfwas warrantcd in fonr ofsentence modification for
posscssion of controlled and dangcrous substancc conviction;

l5l cvidence was insufficicnt to support conviction for

knowingly concealing stolen propefi y;

[6] prosccutor appointcd to defendanfs murdcr casc following

grant of county district attomey's rccusal rcqucst was flot

subject to disqualifi cation;

l7] prosecutor's inrpropcf statcmcnts calling det'endant a

coward did nol deprive defendant of a lundamentally fair

scntcncing proceediI]g; and

Iti I cumulative effect ofenors did not dcprivc dcfcndant ofa
fundamentally t'air n ial.

Affinned in part. reversed and remanded in part with

instructions. scntcncc modificd in part, and application for

evidentiary hearing denied.

Procedural Posture(s): Appellate Review; Pre-Trial Hearing

Motion: ScDtcncing or Pcralty Phase Motior or Objection;

Trial or Cuilt Phasc Motion c,r Objcctiorr.

West Headnotes (ll4 )

III ( riminal l,rrr Nnlurc ilnd clcnlcnls ol

clirlc

Even if trial counsel's defense theory that self-

inflicted gunshot wounds by cithcr police officer

or defendant resulted in reactionary exchange

of gunfire, such that thcrc was no malice

aforcthought supporting first dcgrcc murdcr

charge. arnounled lo deficient performance on

basis $at thcory was contradicted by evidence,

counsel's choice to argue theory did not prejudice

dcfcndant in prosecution for first dcgrcc murdcr

of otliccr. and thus did not amount to ineffcctivc

assistancc of counscl: cvidence showed that

dcfcndant lircd two shots at vital arcas of
oflicer's body while in close proxirnity to officer

in an effort to escapc arrest on fclony warrant,

and there was no evidence that gunshots were

fircd accidcntally, randomly, or without rnalicc

afbrethought. LI.S. ('(nrs1. Arncrrd. (): ll ()klrt.

Slrl. r\rrIL \\ 701.7(A),701.

l2l Criminall,au I)cllcicntrcpr!sclllirtioI
,rn(l lrL'ju(lice ir gcnr'r al

To prcvail on au ineffective assistancc ofcounsel

claim, thc dcfcndant must show bodr that

counsel's performance was deficient and that thc

deficient performancc prcjudiced his defensc.

t i.S. (irnst. Anr,-.nd. (r.

{
t
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Irl

lll

lsl

I6l

l7l

( riminal l,arr l)cllricnl rcl)lcscntation in

gcneral

To cstablish deficicnt perfonrance, as clcnrcnt

of ineffective assistance of counsel claim. a

pcrson challenging a conviction musl show that

counsel's representation fcll bclou' an objective

standard of rcasonablcncss. II.S. ( onst. .,\nr!'rrd.

6.

('rinrinrt l,at l)rcsurnptions anrl burdcn

ol prooI ir llcncrirl

Court considering a clairn of ineffective

assistancc of counscl must apply a strong

presumption thal counscl's rcprcscntation was

within the wide range ofreasonable professional

assistancc. L .S ( orrrt ,\nrcntl. (,.

( rinrinal l,a$ I)cllcicnl lcl)r'esdltiltion irl

gcn!'rll I

Challenger's burdcn in claiming ineffective

assistance of counscl is to shorv that counsel

uradc errors so serious that counsel was not

functioning as the counsel guaranteed the

dcfcrdant by thc Sixth Amcndmcnt. [;.S. (\]rsl
,\tncnrl.6.

( rinrinal l,arr l'rr'irrdiec in gcrrcral

With respect to prejudice clemcnt of incffcctivc

assistance of counsel claim. defendant nust

dcmonstratc a rcasonablc probability that, but

for counsel's unprofessional errors, the result of
thc procceding would havc bccn differcnt. tI.S.
('Lrnsl. r\nrcrrrl 6,

( rinrinal l,al l'r'.'iudrec irt gcncral

A "rcasonablc probability" that. but lbr

counsel's unprofessional errors. the result of
rlrc procccding would havc bccn diffcrcnt,
as required to show prejudice element of
incffcctivc assistancc of counscl claim. is a

probability sulllcicnt to undcmrine confidc'ncc in

the outcone. t S. ( rrrrst. ,\rrcnd 6.

lnI ('rirninal l,arv I'r,,'jLrdiuc in gclcrll

To demonstrate prejudice element of ineffective

assistancc of counscl claim, it is not enough to

sho\jv that th!- errors had some conccivablc cffcct

on the outcome of lhe procceding. [1 S ( or)t.
Arrtcnrl.6.

Iel ( riminrl [,an l'r'c judicr: rn genrr al

To amount to prejudice supporting incffcctivc

assistance ofcounsel clairn. counsel's errors nrust

bc so serious as to deprivc the defendant ofa fair

trial. a trial whosc rcsult is rcliable. [ .S (irnst

Atnc'trd (r.

lllll Hornicirlr I'rrrrcrrtlLrrrt,I

Premeditation su{licient to constitute rrurder

may be fomrcd in an instant or it may bc formcd

instantancously as tlrc killing is being committed,

ll okln Stnt. '\nn rs\ 7()1.7t.\t, l0l.

I I I I ( riminal l-arr llcntir:ion l() Io\\ cr c()url

li)r c()r'tcclr(rn ol tlclccts

Defcndant was not cntitlcd to evidentiary hcaring

based on the non-record materials he presented

in support of claim on appcal from first dcgrce

murder conviction that trial counsel providcd

ineffective assistance by relying olr lheory lhat

sclf-inflictcd gunshot wounds by either victim

or defendant resulted in reactionary exchange of
gunfire, instcad of arguing that dcfcndant was

shooting wildly and randomly into tlre night

as nlcrc waming shots to thc victim: nraterials

reinforccd what was alrcady apparcnt flom thc

record, namely. (hal trial counsel had limiled

options in challcnging malicc aforcthought

element of first degree murder, and defendant

failcd to show thcrc was a strong possibility trial

counsel was incffective for failing to utilize or

identify the complained-ofevidence. I i.S. ( ottst.

Ar r-'tld. (r; I I ()klir. Slll Arrt. \\\ 7{)1.7(A),70li
Okla. ( r. ( rinr.,\pp I{.3.II(llX.i){bXi).
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lt2l I lonticitlc l)r',.rtir'ot r | . t . . t I i t . r t t L r t r Lrl

lrrrttrritclc

In a first dcgrcc rrurdcr casc. thc trial court

slrolrld instruct on lny lcsscr tbntr of houticide

supported by thc cvidcncc. I I ( lkl.r \lirr \lnr \
-ol -r \I

ll.]l ( r'inrirtrl l,arr l\r(l.n(\'.lLr\lrl\rn! or

li.,lLttrttrr: Itt'lt LL.lt, rtt:

Priml facic cvidcncr. ol the lesser includr'd

of'tcnsc is rcquircrd lo srtpport giving a lcsscr

included instluctiort.

ll{l ( rintinal l,arr llrirr(unhlc or rllionil
lTlsir

Prima facie evidence of a lesser included

offcnse, as required for lesscr-includcd offcnse

instruction. is that evidence that would allow a

jury rationally to find thc accuscd guilty of lhe

lcsser offcnsc and acquit him ofthe greater.

ltsl llomicidtl l)cgrcc (rr clilssrlicnli()n ()l'

Ironricrtlc

Eridence was insufficient lo suppofl jury

instruction on lcsscr includcd offense of second

degree depraved rnind rnurder in prosecutiun

for first dcgrcc nrurdcr of police olficerl thcrc

was no evidence thal dcfcndant actcd withor(
premeditated design to effect the death of any

particular individual, and evidence. including

that officer rvas the only individual pursuing

dcfcndant and that dcfcndant fired gunshots

at oll'icer's body in an c{lbn 1o avoid ancst,

showed that defcndant's actions were dircctcd

at a spccific individual and indicated a design

to effect the death of the officer. who was

threatening to apprchcnd defcndant. ll okln.
Stirl..,\ltn \ \ 7{) L 7(.\ ), '7{)l .s( | }. 7(ll.

A person evinccs a dcpravcd mind. as rvould

support second degree nrurder couviction. wlren

hc cngagcs in irnmincutly dangcrous conduct

with contemptuous and reckless disregard ol and

ir total irdiffcrcncc to, thc life and safcty of
another. l l Oklit Sllt \rrrr \ 7{) l .l(( l ).

llTl llonricidc l)cgrcc ()r cllssiliclti()n ol'

Itonricitlc

Evidence was insufficient to support lesser

includcd offcnsc jury instruction for sccond

degree l'elony nurder in first degree nrurder

prosecution bascd on dcfcndant's possession of
a stolcn fircamri rvhile crime of knowingly

concealing stolen propeny was not specifically

listcd as a qualifying crinrc in the first degrcc

felony murder statute, there was insuflicient

evidence to establish bcyond a rcasonablc doubt

thal defcndant kncw. or reasonably should havc

known- that fircann uscd in murder ofvictim was

stolen, as there was no cvidcnce dcnronstrating

facts inconsistenl with honest possession that

supplemented cvidence showing dcfcndant's

possession ofthe stolen firearm. 2l Okln. Sl l.

AnD. \\{ r0l 7(.\).701 7(ll),701 8(l), lll.t.

I llll Rcccit ing Stolcn (;oods Naturc arrcl

r,'lerrcrrls ur genclal

Esscntial elcmcnts of crimc of knowingly

concealing stolen property are knowledge that

propcrty was stolcn and act of concealing it in
some manner from its rightful owner. ll oklx.
Srxt. r\[n. \ 70l.7ll]).

ll9l Honicidc \lunslrughtcr

Evidence did not suppotl lesser included offense

jury instruction on first dcgrcc misdcmcanor

manslaughter using underlying misdemeanor

crimc of obstnlction of justicc in prosccrrtion

for first dcgrcc murdcr of police oflicer: thcrc

was no evidence that homicide was perpelraled

without a dcsign to effect deadr. but rathcr

evidence sholved that officer rvas only a short

distancc away and threatening to apprehend

defendanl whcn dcfenrlant fired gunshots from

ll6l llornicidt lnlcot or ur!'rrs rca: rt)nli!-c

WESIL AW
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a selniaulolnatic pistol at vilal arcas of ot]iccr's

body. cvidence showed thal defendant rnade

statcnlcnts in tcxt rncssagcs about his rvillingncss

to kill to avoid jail, and cvidence indicated there

was nothing random or haphazard about gunshot

rvounds inflicted on officcr I I ()kll sr.rl i\nrl

\\ 7{)l.r(,\). aol. llll l).

l20l ('onstilutional l.an l' ir.urd inrp rti l

.iury

Jurr ( onlpctcncc lirr Trilrl 0l'( ausc

Both Sixth Amendment and due process

requlrcments of thc fcdcral constitution protccl

criminally accused's right to fair trial by panel

of impartial. indifferent jurors. Ir.S. (onst.

Antcrds. (r. l{.

l2l I ( rinrinal l.atr l-oeal Preirrrlice

Prcjudicial prctrial publicity can taint jury lo

cxtcnt that fair trial is denicd to thc accused in

violalion of state statutc and state and fcderal

constitutions, as would supporl change of vcnue

motion. ( I.S. ( ousl. Antcncls. (r, lJ; Okla. ( onst.

fl :. \ l(l; l: Oklo. Strt Anrr \ 5(rl.

l22l Crinrinal l,an l.ocal I'rc'juclice

Jurors nccd not be totally unaware of case that

thcy arc callcd upon to try to satisfy dcfendant's

righr to fair trial unds state statute and federal

and state constitutions. on motion for change of
venue based on pretrial publicity. L.l.S. (\rnst.

Arrcrrcls. (r. l-l; Okla. (irrrst. art. l. \ l0; 2l Oklu.

Stirl. A!)n .\ 5(\ I .

l2ll (-riminal l,al l-ocal I'r'.'iurirc.'

To satisfy right to fair trial under state statute

and state and federal consti(utions. and avoid

changc of vcnuc based on pretrial publicity. it is
suflcient if prospective juror can lay aside his

or hcr irrprcssion or opinion and render vcrdict

bascd on cvidcncc presentcd in court. Ll.S. ( on\1.

Arrrr-'rrcls. 6. l-l:Oklu.(on\1.ilrl. l. s\ l0: ll okll.
St l. n r)n. \ 561.

l21l ( riminal l,arr Atlirlar its ancl Olltct Prool\

When ruling on request for change of venue,

thcre is rebuttable prcsumption that accused can

receive fair lrial under state statute and state

and federal constitutions in county in which

oflense occurrcd. [].S. ( onsl. Anrcr(ls. 6, l-l;
Okll. (i)nsl. i(. l. \ loi ll Oklil. Slnl..\nr). \
56t.

l25l ( rintinal l,arr Allldar its itncl Olhct l'r'rxrl'.s

( rinrinal l.arr \\'ciglrt atld cllcct ol'

opposinr rtlliLl:tr its (n' othcr c\ i(lcncc

Burdcn of persuasion is on accuscd sceking

change ofvenue when claiming pretrial publicity

denied accused the right to a fair trial under state

statutc and federal constitutions. alld accused

must show actual exposure to publicity and

resulting prcjudicc by clear and colvincing
cvidcncc. U.S ( onst. /\rncn(is. rr, l1; Okla.
(i)nrl. a . l. \ l0l ll okla. Stal. Arrn. \ 5()1.

126l ('rinrinal l,arv Vcnuc

On appeal, following denial of a defendant's

change of vcnuc motion based on alleged

prejudicial pretrial publicity, in violation of
right to fair t al under state stat c and lcderal

and state constilutions. and aftcr del'cndant has

been tried and convicted, the question when

dctemrining whethcr dcfcndant was denied right

to fair trial is no longer about hypothetical and

potcntial unfaimcss, but about what actually

happened during the dcfcndant's trial. tl.S.
('onrt -.\nrcntls. 6. l-l: ()kl.r. ( on\1. url. :. \ l(l;
ll ()kLr Strt. Ann \ 5{rl.

l27l ( rinrinitl l,:rrr .lurisr.lrctitrn itnrl rcttttc

Whcn revierving allcged due' proccss violations

resulting frorn jury knowledge and pre-trial

publicity following denial of changc of vcnuc

nrotion. appellalc coun first looks to whclhcr thc

defendant's conviclion was obtained in a lrial

WESTLA!1
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atmosphcrc that was utlcrly comrptcd by prcss

coverage. I l.S. ( onst. r\nrcncl. lJ.

l28l ( rinrinal l-a$ i\lli(lJ\ rls n(l Othcr l'rrx)ls

Prej ur.lice resulting fronr jury knowledge and pre-

trial publicity. as would support changc ofvcnue
motioll, is presumed in proccedings entircly
Iacking in the solemnity and sobriety to which a

dcfendant is cntitlcd in a system that subscribcs

to any notion of faimess and rejects the verdicl

of a mob.

l29l ( rinlinnl l,arr .luristlrclion lntl rcnLrc

On appcal from denial of change of vcnuc

nrotiorl. whcrc thc facts arc not so cgrcgious

as to give rise to a presumption of prejudice

resulting from jury knowlcdgc and pre-trial

publicity, appellate court reviews the totality

of the circumstanccs to dcterminc whcthcr the

accuscd rcceived a trial thal was fundamentally

fair undcr due proccss clause. U.S. (i)llsl.

n IrcId l -1.

l-l0l ( rinrinal l,arr .lulirtiietion lnri renrrc

When rcvicwiDg thc totality of thc circumstanccs

to detennine whether the accused received a trial
that was fi.rndanentally fair under due proccss

clausc bascd on jury kno\r'ledge and prc-trial

publicity on appeal from denial of change of
vcnue motion. appcllatc coun focuscs rcvicw orr

the jurors who were actually irnpaneled. not on

thc jurors who mighl havc bccn impaneled. t t S

( trrrrt. i\rncrtl. lJ.

l-1ll ( rinrinal l,arr .ltrristlrctiort itnd \cnr.rc

Whetl rcviewing thc totality ofthe circunrstanccs

to detennine whether the accused received a trial

that was fundamcDtally fair undcr due process

clause based on jury knorvledge and pre-trial

publicity on appcal from denial of changc of
vcnuc motion, the ultinratc issuc is whethcr thc

trial court was in facl able to seat l2 qualilied
jurors who were not prcjudiccd against lhc

accused. [] S. ( onst. .\nrcnrl. l.l.

l-121 ( riminal l,ar .ltrisrliclion irnrl rcttrrc

When reviewing the totalily ofthe circunlslances

to detemrinc whcther thc accuscd rcceived a

trial that was fundanrentally fhir under due

proccss clausc bascd onjury knowlcdgc and pre-

trial publicity on appeal from denial of change

of vcnue motion, cvaluation includcs a rcvicw
of the voir dirc statenrents of thc individual

iurors. voir dire statistics, and the conrmunity

atmosphere as reflcctcd in the ncws mcdia. I l.S.

( 'oI\l Arncn(1. l-1.

I,f,ll ( rinrinal Larr ( hlngc ol-r cnuc

Following denial of change of venuc motion,

because trial court conducts voir dire and

pcrsonally obscrvcs dcmeanor of panelists,

which are observations that cannot be fully
captured in transcrip(ion ofprocccdings. Court of
Criminal Appeals givcs trial court considcrablc

discrction on issucs involving jury sclcction

whcn rcviewing thc totality ofthc circunrstances

to determine whether the accused received a trial

that was fundamcntally fair undcr duc proccss

clause based on jury knorvledge and pre-trial

publicity. U.S. ( orrst. Anrcnd. l-1.

1.1{l ( ritrrinal I-arr Bttt'tlcu ol'rltorrinr.: ttrrt

When reviewirrg the totality ofthe circunrstances

to dctermine whcthcr thc accused re-ccivcd a trial

thal was t'undamentally f'ai[ undel due process

clausc bascd on jury knowlcdgc and prc-trial

publicity on appcal tiom denial of changc of
vcnue motion. dcfcndant has thc burdcn of
sho\ ing that thc trial coun abuscd its discrctiotr

on issues involving jury selection and lhat. as a

rcsult, thc dcfcndant was denied his right to a fair

trialbefbre an inrpartialjury. I i. S. ( rrrst.,\rrcrtl.
tl

l-151 (bllstitutional l,a\r .lulistliclitrn arrl rcnuc

( r'inrinal l,arr Aljir.llr its anrl ( )tlrcr I)rooll\

WESTT AW
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Vcnuc in proceeding for tirst degree murdcr of
police officer was not presr,rmptively prejudicial

bascd on jury knou,lcdgc and prc+rial publicity,

and thus. due process did not require change

of vcnuc. sincc rccord did not rcvcal arr

irrcprcssibly hostilc attitudc that pcrvadcd thc

community or unduc influence by various rncdia

sourccs and local publicity; prctrial publicity

cornprised of conventional news coverage, any

less convcntional covcragc was sprcad over

the course of the 3l nronihs between date

of offcnsc and trial. publicity was ncithcr

invidious nor inllammatory in naturc, and there

was no demonstration of pervasive, circus-like

attnosphcre or that individuals summoned to

serre as jurors were utterly comrpted by pretrial

ptlblicity. L'S (orrrl \ttrcrrl. l-l; ]l OLI . SlIl.
r\ nn \ 701 71,\).

l-161 ( rinrinal l,arr .\lljrl.rr rts irnd Othcr I'rrrrli

Juror cxposurc to mcdia coverage in homicidc

cases. alone, does not creale a presuurplion of
prcjudice, as would suppon change in vcnuc.

1.171 ( rintinal l,arr Supfrlr tns rrrttissrons

Court of Criminal Appcals was prccluded fronr

considcring list of intcmct links to articlcs in

delendant's application tbr evidentiary hearing

on incffcctivc assistancc of counscl claim

when detcmrining whether venue ofdefendant's

trial for first degree nrurdcr of police ofliccr
was prcsumptivcly prcjudicial, based on jury

krrowlcdgc and prc-trial publicity, sincc links

constitutcd cxtra-record cvidcncc: dcfcndant did

not raise ineflective assis(ance of counsel claim

relalcd lo links in his appcllate brief. Lr \ ( oll.t
,\rnclrrir. (r. l1; 1l Okla Slll .\nn \ 701 71,\)l
()klir (l ( r'rIrr ..\pp. It 1ll(l]t(.'t)(b).

l-r8l ( rinrinul l-arr l'rlticr.rlrr olli'nscs

There was no actual prejudice resulting lrom

venuc of prosecution for first degree murdcr

of police officer, as would support denial of
motion for cl'nngc of vcrruc, in prosecution lor
first dcgrcc murdcr of police ofliccr, bascd on

jury knou'ledge and prc-trial publicity: r,oir dirc
process did nol indicate that lair jury could not

bc scatcd due to prctrial publicity, and allcgatiors

of bias against seated jurors were nothing more

lhaD speculation. ll OlLr Slxl.,\nn \ "1)l 
r(.\t.

l{01 (hnstitutional l,arr .lulisrliclron antl rcnLrc

( rintinal l,ar l)arlicuhl ol'l'cnscs

Dcfendant rcccived a fair trial beforc an inrpartial
jury. and thus lrial court did not abuse its

discrctior by dcnying dcfendant's molion for

change of venuc on alleged basis that sctting

of trial for first dcgrcc murder of police officer
violatcd dcfcndant's due process right to fair

lrial based on jury knowledge and pre-trial

publicirl*; therc was no showirg that sctting

of trial was inherently prejudicial or that jury

sclcction process pennittcd an infcrcncc ofactual
prcjudice. Il.S. ( (nrsl Arrrcrri. l.l; ]l ()kll. Slul.

Ann. \ 701.7(/\).

lJl I ('ritninal l-a\r Sc[t!'ncc o!' l'rrni'hnrcrrt

Relief was waffanted on appeal in the fonn

of sentencc modification for possession of
conlrollcd and dangcrous substancc conviction.

whcrc jury instruction rclatcd to offense

gave wrong sentclcing range, and jury's

verdict imposed maximuur sentence for crinre

authorized by instruction. 6.1 ()l'lir. Sl l. '^nr.
\ l--l0l(u )( lt.

( riminal l,arr (i)nstruction in lirrorol
go\.cfnnr!'nt. slltc. or pfoscculion

Criminal l,arv Rcasonablc douhl

Ir2l

l-191 ( rinrinnl Lirrl ,\llldar its rnLI Otlrrr l)r'Lrol]r

Mcre indication of bias is insufficicnt to rcbut

prcsumption of juror's inrpartiality. and thus

does not supporl motion for change of venue

bascd on clainr that vcnue would rendcr trial

l'undanrentally unfair based on jury knowledge

and prc-trial publicity.

WE SILAW
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Whcn dctcnnining whcthcr cvidcncc was

sufficient lo support conviction. issue is whether,

taken in thc light rrrost favorablc to thc state,

any rational trier of t'act could have found the

essential clcmcnts of thc chargcd crimc bcyond

a reasonable doubt.

l{-11 ('r'inrinxl l,arr \\'ciglrt and sLrl'licicncv

Analysis ol' whethcr evidcncc is sulficient to
supporl conviction requires exarnination of the

entirc rccord.

l.l.ll Crinrinal l,au lulercrrccs or dcductions

iiour cvidcncc

( riminal l,arr Fr iclcncc consitlcrcrl:

c(nr llicli11{ c\ rd!'ncc

Whcn rcvicwing whether evidcnce was sufficient

to supporl conviction. appellate coun will accept

all reasorrablc infercnces and credibility choices

that tcnd to support the verdict.

llsl Criminal l,arr ( ircunrstrnriirl l:\ idcn(('

( riminal l,rrr Rr.'latir c strcnuth ol'

circurttslantial ancl dilecl r'r iticnc,.'

The law makcs no distinction betwecn direct

and circumstantial evidence, and either, or any

combination of the two, may bc sufficient to

support a conviction.

116l Ri:cciling Stolcn Goods \\'cighl rnd

suliicicncy irr gclurll

The mere possession of stolen propeny is not

cnough to prove the elements of thc crime of
knowingly conccaling stolen propcny. I I okla.
Slll. Ar)n. S I 7l -1.

l{71 Rccciving S(olrn (ioods Qucstions lirl

iu rl
Posscssion of stolcn propeny supplcmcntcd witlr

other facts inconsistent with honest possession,

creates a question of fact for thc jury in

prosccution tbr knowingly conccaling stolen

propeny. i I r ) l. Slirl. Ann .. | 7l .1.

llttl Rcceir ing Stolcn (;oods

tlre li lnrl irrtcnt

Knorr lctluc ol

Evidence was insufficicnt to suppon dct'cndant's

conviction for knowingly conccaling stolen

propcrty based on dcfcndant's posscssion of
stolen fir!-anlr: cvidcncc showed nrcrcly that

defendant possessed a fireann that was s(olen,

and cvidence did not dcmonstratc that dcfcndant

knew fireann was stolen. ll ()Llx Sl l. \nn \
I7ll.

l.l9l ( rirninrl l,{r\ I urecnr. cnrhczzlcrrrenl.

lttt,.l t'eccir trtu \l()lcrr l)l(rl)cfl\

Rcccir ing Stolcn ( ioodr Krtr\lcrltr',,l
tllali.!l](l lll.lll
Admissious by a dcfcndattt arc sulllcicnt lcr

prove the knQrvlcclgc clcmcnt of tlrc crirnc ol'

knorvingly conccaling stolen propcrty. : I ( )l.lir.

Strl \nr \ lf ll.

t50l ( rirtittrl l,urr l)isrlualilicalrrrr ol ortc

proscculor ulii.'cti l.l oI rrnputcd lo tllc rc\l ol'

thc oll'icc

Prosccutor appointed to defendanfs murdcr casc

following grant of county district attorney's

recusal request was not subject to being

disqualifisd from participating in trial of
defendant's murder case due to contlict of
intcrcst on basis that prosecutor was cmploycd

by distriqt attomcy's otlcc at thc timc of rccusal

request: districl attorncy made rcqucst that office

bc rccuscd from casc because of conflicts that

incoming district attorney had with victim's
family. and thcrc was no conflict of intcrcst by

district attomey who made request. I I ( )Lld. Slirl.

;\nn. \ 70 L7(.'\ ).

I5lI ( riminal l-arr (i)uns!'l lin prosccrriotr
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Appellate coun rcvicws trial court's ruling

on defendant's rnolion to recuse or disqualify

prosecutor for abusc of discrction.

l52l ( rinriral l,at\ Scopc and [--lli'el ol'
( )biccliorl

Denial of defendant's pretrial motion to

disquali$ prosccutor who was appoinlcd to

defcndant's murder case following grant of
county districl attomey's recusal request on

basis that prosccutor was employed by district
attomey's office at the time of request would be

reviewed for plain error, since defcndant did not

rcncw rcqucst to disqualify prosecutor at trial. I I

O\la. Stllt. AnI]. \ 701.7(A)-

l5.f l Crininal Larv Ncccssity of Obicslions in
( itneral

To show plain enor. defendant must demonslrate

actual or obvious cfior affecting his substantial

rights.

l5{l ('rinrinal l.arl Ncccssitv of Objcctions itt

( icncr al

Appellate coun corrects plain crror only if lhe

error seriously affests the faimess, integrity,

or public reputation ofjudicial proccedings or

otherwise rcprescnts a miscaniagc ofjustice.

l55l Climitlal l,arr Stltcrnenls as l(r lilcls.
( ornnrcrrts. irn(l Atlluntcnts

The Court of Criminal Appeals will not

grant relief tbr improper prosccutorial argrlnrcnt

unless. vicwcd in thc contcxt ofthe wholc trial,
the slalcncnls rcndcrcd thc trial fundamentally

unfair, so that thc jury's vcrdict is unreliablc.

l56l ( rinlinrl l,an l'r'esr'ntation r)l l:\ i(l!'nc!'

Proscculor's allcgcd action in prcscnting

affidavit during pretrial proceedings rvith t'alse

assertions from invcstigator as part of writtcn

response to dcfcndant's notion for changc

of rcnuc did not arrount to proscculorial

misconduct tlut deprived delendant ol a fair

trial in nlurdcr prosccution; dcfcndant had

opportunity to rebut pu4)ortcd nlisstatelnents in

invcstigator's affidavit at prctrial hcaring, and

motion fbr change ofvcnuc t'ailed bccause record

did not shorv prcsumption of prcjudice based

on prctrial publicity was \.!'arranted and actual

record ofvoir dire failed to shorv actual prejudice

due to prctrial publicity or any othcr factor. I I

oLln stirt. Arrr. \ 70l.l{A).

I57l ( riminnl l,rrr Prcscn(xliorl ol l:r itlcncc

Statc did not cngage in prosccutorial misconduct

in first degree murder prosecution by challenging

thc admission of portions of dcfcndalt's police

interviews that allegedly showed remone:

cvidcntiary objections durilg first stagc of
trial werc based on controlling law, defendant

was able to cxplore during pcnalty phase thc

issuc of his alleged remorsc, and trial coun

instrucledjury that evidence had been introduced

that dcfcndant expressed remorsc and had

apologized.:l okl . sr t. Anll. \\ ?01.7(,\).

lStll ( rirnin l Lrrv Srqrplr irrg orllissrolls

Supplcmcntation ofthe rccord is not appropriatc

merely to cure a defendant's [ailure to preserve a

prosccutorial misconduct claim bclow ( )klr. ( 1

( r inr .\l)p. It. -i.I I .

[59] ( rittlinal [,a\r ln pirrliuttlrtt'l)losccutior]s

Prosccutor's argument and objcction to proposed

dcfcnse' language for nritigalrnS circurnslrncc
jury instruction relatcd to dcl'cndanl's mental

heallh diagnoses lhal resulted in language in

instruction being changcd to statc that det'cndant

"sutlered tion unspecified neurocognitive

disordcr and unspccificd dcprcssivc disordcr"

thal could bc trcalcd did not an]oturt to

proseculorial misconduct in lnurder prosecutiotr;

changc in languagc of instruction was slight,

and language did not detract from testimony

of dct'cnsc ncuropsycltologist that defendal)t

wus taking thrce medications whilc incarcerated
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for rnood stabilization or fiom nun')croi,ls othcr

mitrgating circurnstances listed in instruction

that wcrc rclated to dcfcndant's mcntal hcalth. : I

()Lll Stl|t. ..\nn. \ 701 7(,\).

l60l ( rinrinal l,an l'irrticullI sl lcnlcr]ls.

ill gUntcnls. i t(l c()nllltctll\

Dcfcndanl's argument oD appeal that proscc or's

commcnts during first stage ofclosing argumcnts

in murder prosecution regarding text nressage

cvidcnce amounted to prosccutorial nisconduct
would be reviewed for plain error, where

defcndant did not object to comments. 2l oklir
Slill r\Iln. \ 701.7( i\ ).

l6ll ('rinrinal l,art Slillcrrcnt ol-!-\ idcnc!'

('rinrinal l,arr llonricirlc arrd lsslrrlt urth

intr'nt to Lill

Prosccutor's comments during first stagc of
closing argument, arguing that defendant's text

mcssagc that stated'Jail wasn't an option" and

showed willingness to kill lbur or fivc pcoplc

indicated malice aforethought in prosecution for
firsl dcgrcc murder of policc officer, did not

amount to prosecutorial misconduct; prosecutor

did not nisstatc evidence. and commcnls

constituted reasonable conrnrcnt on the evidcncc

presented. ll OklLr. St t. Anrr. \ 701.7(,.\).

I62l ( rintinal l.arr ( ontrrt nl. rrtt l r irlctrcc or

\\ itnc',ic'

( rinrinal l,arr lnlrulr.. lirrnr rrlrl I llccl
r'1 1 r rtlerrte

Parlic's havc u idc latiludc lo ilrgue thc c\ idcncc

arrd rcasonablc infercnccs lionr it in their closirtg

argunrcnls.

l6-fl ( riririnal l.a'rr ltcrcntrorr rrl cr idcncc

Det'endant's argurrent on appeal that prosecutor

violatcd confrontation clausc by arguing facts

not in cvidcncc during tirst stagc of closing

argument. in murder prosecution with respect to

statcnrcnls made in aulopsy rcport. wcrc subjcct

to plain crror review. sincc dct'cndanl did not

make argument below. [ ].S. ( orrst. lrrcrd. (r: I I

()kltl. Srxt. Anl1. \ 701.7(A).

l6-l I

Proscclltor did not improperly arguc f'acts

not in evidcncc during first stagc of closing

arguncnt ir murder prosccution rclated to

aulopsy report prepared by palhologisl who

was unable to tcstify at trial. in violation of
defendant's right to confiontation, and thus

prosccutor's comncnts rclatcd to rcport did not

amount to prosccutorial misconduct on such

basis: prosecutor's commenls questioning value

of palhologist's statcnrcnt in rcpon conccrning

details about gunshot wound to victinr's thigh

rcasonably rcspondcd to defense counscl's use

of information to arguc that gunshot wound

rvas self-inflictcd. givcn pathologist's abscncc

as a witncss. thc limitcd naturc of tcstilying
pathologist's conclusions. and olher evidence

rcfrning claim that victinr shot hinrsclt'. llS.
(i)ll\1..\rnc!](l 6: llOl,ll.Stul. \rrrr \ 701 7(,\).

l65l ( rininrl l,rl ['allictrlirr slalcnrcrlr.

illgllrl]cntJ. illl(i corlllrrcrrl{

Delendant's contentions on appeal that

prosccutor committcd prosccutorial misconduct

in first degree murder prosecution by arguing

that dcfendant's tcxl mcssagcs to co-dcfendant

thrcatcning hcr lifc constitutcd cvidcnce

dcnronstrating malice aforethought. olr basis that

algunrcnt was intcndcd to arousc angcr, inflamc

.jury. and raise socielal alann, and lhat trial court

failed to adcquatcly cure improper argumcnl by
prosecutor were subiecl to plain error review,

sitlcc dcfendant failcd to raise argunrcnts al trial.

:l ()kll SIxl Ann \ 7()l 7(A).

166l ( rinriDal l,a$ lnlt'rr'ncc: liorn rrtl clli'ct
ol !'\ idcncc

Even if prosecutor's argulnent that detlndant's

tcxt messagcs to co-dcfcndant thrcatening

he'r life constitutcd cvidencc demonstrating

('riminal l,an ( onrluct oftrial
( riminal Larv Slillcrrrcrl ol cvitlcrcc



2023 0K CR 15

l]lalic(] aforcthought confused intcnl at issue. in

prosecution lor murder of police officer with

intent dcfcndant had for co-defendarlt. ary crror

was cure<l by trial court's admonition to jury that

intcnt rclatcd to murder casc, I I ()kla Stirl .\nn.

\ 7l) I ,(r\ ).

16'll ( rinrinal l,a$ ( ondLrct ol-tIial

Defcndant invitcd any error in admonition

given lo jury in murder prosecution that

intent rcfcrcnccd in proscculor's argument

that det'endant's text messages to co-defendant

thrcatcning hcr life constitutcd cvidence

dcmonstrating malice aforethought did not rclatc

to intent delendanl had for co-defendant. but

rather that intent relatcd only to casc for

which defendant u'as on trial: defense counsel

rcqucstcd language used in admonition. I I okla
$1s1 ,\pn \ 7(ll 7(.,\1.

l6lll ('rinin{l l,ar Appcirls to Svn)pirllrv or

P rc'.i url i c c

Prosecutor's argumenl in murder prosecution

that dcfendant's text messages to co-dcfendant

threatening her life constituted evidence

demonstrating malicc aforethought did not

constitute prosccutorial misconduct on basis that

argument was intended to arouse anger. inflame
jury, and raisc socictal alarm, since comments

did not deprive defendant ofa fundamcntally fair

trial. Lr S. (in)st. Amcnd. l-l; l l okll slll. /\nn.

\ 70I 7(/\ ).

l69l Scntcncing xnd l'uttishmcttt /\r!:unrcnts

lrrll ( t)r([rcl ol'cotttt.cl

Proseculor's comments during senlencing phase

of prosccutiort for first dcgrcc murder of
poliqe ofiicer challenging testimony of defense

psychological cxpcns, referencing dash camcra

vidco, and requcsting that .jury inlposc dcath

penalty so that justice uas done for defendant's

crime did not amount to prosccutorial

nrisconduct. but rathcr amounted to reasonable

commclts on lhc evidcncc and ao appropriate

rccommcndation on punishmcnt that submitted

the question ofjustice to thc jury. I I ( )kla. stal

Ann. .s 7111.7,.t,.

I70l Scntcncing n(ll'uflishrrent,\r!ur]rcnls
nrt(l !(rn(ltrel rrl' cottnscl

Proscculor's comment during closing argumcnt

of sentencing phasc of prosccution tbr tirst

degree nrurdcr of policc officer that det'cndant's

daughtcr was as nruch of a victint did not

amount to prosecutorial misconduc(; in context,

prosecutor's commcnts addrcsscd that daughter's

pain and a-eony was the product of det'cndanfs

criminal aclions. and prosecutor's intcrprctation

of evidcncc oi daughtcr's pain was pcrmissiblc.

ll ()kla. Slxl..\rrn \ 701.?(A).

l7l I Constitutional l.arl I'rocccding'

Sentencinglndl'urishm(trt,\r{ur)]cnl\
:rnd corrdrrcl ol crrttttscl

Prosecutor's impropcr statemcrlts, on two

scparate occasions during first pcnalty-phase

closing argumcnt, in which prosccutor called

defendant a corvard did not deprive defendant

of a fundamcntally fair sentencitrg procccding,

in violation of due process. in prosecution fbr

first dcgrcc murdcr of police officer; challcngcd

courments aurountcd to attcmptcd rhctorical

flourish and were eclipsed by strong evidence

of four scparatc aggruvating crrclrnrstanccs.

including that defendant murdered olficcr forthe
purpose ofavoiding lawful ancst or prosccution.

tlrat ofllccr was acting in perfonnancc of his

olTicial duty whcn murdered. and that dcfendant

had been convictcd of a prior violcnt l'clouy

and was a continuing threat. and comments did

not distract jury from considering nritigation

evidence. [ .S ( rrnsl..\rncnd. l]: ll (]Ul slul

,\nn. \\ 701 7(r\),F7{)l Il( l).t5).(?}.(x).

l12l scntcncing nd Punishmtnt l'r'r\cnlnlion

alld rcscl\illiotl in l()N(r c()tlrl ()l !r()tll1(l\ ()l'

rer ies

Whethcr prosccutor's statcmcnt during first
penalty-phase closing argument in capital

WEST L A\A
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uurdcr prosccution that dcfcndant was a coward

when he pulled trigger and killed police

officcr amountcd to prosccutorial misconduct

would bc reviewed for plain error. srncc no

dcfcnsc objection was rcgistcred to prosccutor's

statcmcnt. l l Okli Slrl ,\nn. \ 701 l(.,\ ).

l7-11 ( onstitntioutll l,rn l'Lrrsceutor'

Whcn rcvicwing prosecutorial misconduct

clairn. for purposes of due process. it is

IOt CnOUgh that prosccutors' rcmarks wcre

undesirable or even un iversallv condemned, [ 1. S.

( on.t ,,\rrcrrd lJ.

l7-ll ( rinrinal l,a\ Argurrrcnls an(i con(lucl ol'

coutt.ic I

Rclevant question whcn rcvicwing prosccutorial

misconduct claim on appeal is whether the

challcngcd comments by thc prosecutor so

infccted thc trial rvith unthimess as to makc the

resulting scntcncc a denial ofduc proccss. I r.S.

( irnst Arncntl. I -1.

l75l ScntrllcitlgxndPunishnrcul PrL's!'nlxlion

lnd rcscrvnli()r) in Iorr'cr cottrl rtl-qrotttldr (tl_

Dcfendant's argumcnt on appeal from first
dcgrcc murder conviction that intellectual

disability statute. providing that defendant

with intclligcncc quotient scorc of 76 or
above fell outside of mandate that oft'enders

with intellcchral disabilitics wcre categorically

excludcd from capital punishn]cnt, riolatcd

Eighth and Fourteenth Amcndrncnts was subjcct

to plain error revicu: dcfcndant did not

raise argument. claim Io have an intellectually

disability, or rcqucst hcaring to address issuc

of intellectual disability below. L, S. ( ollst.

Anrcld\ s, l-l; ll Okla stat .\nn. \\\ 701.7(A),

7(,1 l{)b(( ). (l)). (tat.

l76l Scnlt,nrirrg unrl I'unishntenl Seo|e trl

Dct'cndant was prccludcd liorr challcnging

corsti(utionality ol' intellectual disability statute.

providing that dcfcndant with intclligcncc

quotient (tQ) scorc of 76 or above fell outside

oI mandatc tlrat otlcnders with intcllectual

disabilities rvcrc categorically cxcludcd from

capital punishmcnt, in first dcgrcc rnurder

proscculion. whcrc purponcd rlcllcrcncics in
statute did not inrpact defendant: statule was not

applied to dcfcndant bccause defcndant did not

raise issue of intellectual disability, and lhere rvas

no indication drat adjustment of dcfcndant's tQ

score from 73 to 77 was inrproper l l oklu S1irt.

Ann. \\ 7l)1.7(,\), 701. 1l)hlC').

l77l ('riminal l,arr ( )thcl purticulrrl issrrcs irr

rlcrth penaltl cascr

Trial coulscl was not ineffectivc in failing to
request hearing to dctennine whether defcndant

had intellectual disability, and thus rvas cxcluded

from capital punishment, in first dcgrcc murder

prosecution; defense neuropsychologisl lestifi ed

that dcfcndant had borderlinc intcllectual

t'unctioning. defendant's tull-scale intelligence

quoticnt (lQ) scorc was abovc that which would

havc cxcludcd him tionr capital punishmcnt, and

there was no indication thal neuropsychologist's

work. including her conclusions with rcspect to

defendant's IQ score, was inrproper. ll ()Lla.

Srirl. Atur. .\.\ 70 1.7(r\), 70 1 l0b((.1.

l?ltl ( rirninal l,ar Supplr inr orttissrrrn.

Standard of rcvicw undcr rulc govcrning

supplcmcntation of thc record. pcnritting
supplementation when application and aflidar its

contained sulficicllt irformation to show by

clear and convincing evidence there was a
strong possibility trial counsel was incffcctivc

for thiling to utilizc or idcntily thc complaincd-

o[ evidence. applied to defendant's claim on

appcal in prosccution for first degrce'nrurdcr of
police officer that trial counsel was ineft'ective

tbr failing to scck admission of audio rccording

ofdcfcrdant's first hospital intervicw with police

that allegcdly dcnronstrated remorsc; claim

dcpcnded on non-rccord cvidence consisling of
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DVD ofautlio rccording. which was attachcd to

delendant's application for evidentiary hearing

filed sinrultancously with defcndant's bricf-in-
chief. (;.S. ( orst.,\nrcnd.6: ll ()lla S1lr.,\on.

\ 701 7( \)l ()klir ('l ( rirr. App l{ t ll(t}).

l79l ( riminal l,arr Prcrcntllion ol-cr idcncc in

sclllcncin!l phlsc

Clear and convincing cvidcncc did not

dernonstrate reasonable probability of a different

outcome during pcnalty phasc ofprosccution for
first degree murder of police oflicer had trial
counscl attcrrpted to offer audio rccording of
defendant's first hospital intervicw with police

that allegedly demonstrated renrorse. and thus,

counsel's failurc to offcr rccording did not

amount lo inellcctive assistance of counsel;

defcnsc prcscntcd lestimony in its case in
chief from invcstigator that defendant exprcssed

remorse during thc intervie\+. such that jury

was alrcady awarc of defendant's purported

expressions of remorse during interview, and

jury also saw police body camcra videos

of defendant's purponed remorse. tl.S. ( onsl.

Anrcnd (r: l l ( )klir Stal. .{nn. l 7{ll 7( A )i Okl .

( 1. ( rrn /\nn. I{. I ll(ljl.

lll0l ( rinrinal l,urr I'rcscntrlion ol er rrlcucc in

icrtcncir)! phn:c

Trial counsel \r'as not required to present

photographs showing dcfcndant during

childhood. along with othr photographs

showing dcfcndant with his childrcn. during

penalty phasc ofcapital murdcr prosccntion, and

thus. failure lo present pholographs was not

ineffective assistance of counscl: photographs

rvould not have altered the evidentiary calculus

in thc casc or overcomc strong evidence

prcscntcd by thc state in support of aggravating

circumstances, photographs would have added

very littlc to dcttnsc rnitigation cvidcncc,

and photographs could have backtired against

defendant. givcn broadcrpcnalty-phasc evidcncc

showing dcfcndant u'as a poor cxamplc of
a fathcr who viciously attacked womcn. U.S.
( on\1. Arncll(1. 6: ] I Oklir. Slirl ,\trn \ 7(l l 7(A ).

Itll I ( riminal l,arv I'rcscnlrlion ol c\ irlcncc in

scntcncing plta',-'

Trial counscl was not ineffective in failing

to present testimony t'rom mitigation specialist

during penalty phasc of first degrcc murdcr

prosccution, wherc there was no showing as to

what mitigation specialist would havc tcstified

to al trial, dcfendart presented two wcll-
qualified experts during penalty phase to testify

conccnring defendant's mental hcalth issues and

childhood traurna. and lhere was nritigalion

tes(imony fronr numerous friends and family

mcmbers conceming vinually every aspcct of
defendant's li[e. Li.S. ( onst. Arrrurd. (r: ] I ok[r.
Srrr. Ann. \ 701.7(A ).

lll2l ('orstiautioral l,arr ( l)ilal punishnrcnl

SenterlcinB and Punishmcnt Aggln\ aling

or nriti,.,Iatin!l circrtlr]slanccs

The avoid affest or prosecution and the

continuing threat aggravating circunstances

used during penally phase of capital case are

neither unconstitutionally vague nor fail to

perform thc nccessary narrowing function. Fl I

()k[r. S1al. Ann. \ 701.12(5). (7).

Itl.ll ( onstiautiolnl l-xrr ( urrrullrlnc errors

('rinrinal l,an (ilountls in lcrr.'r'ul

Curnulalire elfect of entrrs in prosecution

for murdcr, knowingly conccaling stolen

prope y. and possession ofcontrolled dangerous

substanccs. including erroncous rangc of
punishment includcd in jury instruclion

for possession crime. insulficient evidence

supporting conviction for knowingly conccaling

stolen property. assumcd deficienl perlbmtance.

as clement ol incffcctivc assistancc of couuscl

claim, bascd on thcory of defensc, and calling
dcfendant a coward during scntcncing phase. did

not deprivc dcfcndant of a fundamcntally thir

trial in 
"iolation 

ofdue process; defendant rvas

not prcjudiccd by dcfcnse, instructional crror

rvas cured hy rnodifying senlcnce. coltriction
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tbr knowingly concealing stolen propcny was

reversed. and error in calling defendant a coward

did not dcprivc dcfcndant of a fair scntcncing

proceeding. |.S. ( on.l..\tncncl:,. ('. Il: ll ()kla.

Slal.,\tln. \\ 7{)1.7(,\), l7l-i; 6l Oll . Stirt.

Arrn. \ l--l()1.

Ita{l Scntrncing and Punirhmell Pasrion ol
prc' jurlicc in gcnt'r'ul

Scntcncing and l'u nishment Ntrndcr

SctttcttringandPunishnrcnt Sullicicncl

Sentcncc of dcath in lirst degrcc murder case

rvas factually substantiated and appropriate;

dcath scntcncc was not imposcd under the

influcncc of passion, prcjudice. or any othcr

arbitrary factor. jury's findings as lo aggravatiog

circumstanccs wcrc supportcd by cvidcnce,

and aggravating circumstances outweighed

rritigating circumstanccs. I I Okla. Stirl r\nn. \\\

?0 1.7( A ). F70 l. l l( l ).1 5 )( 7 ).t t{ ), 70 l. l ll ( ).

AN APPI]AI, FROM THl] DISTRICT ('OURT OF

POTT,\\\'.\TO llI E COUNT\': THE IIONOR.{BLE
,I()TI\ (;, ( \\ \\ \\..IR.. DISTRICT JI-ID(;E

Attorncls and l,an Firnts

APPEARAN( trS Af 1'RIAt-

SI IL \ S\I I I I I. RAVEN SEAI-Y. OKLAHOMA INDIGENT,

DEFENSE SYSTEM. CAPITAL TRIAL DIVISION. PO.

BOX 926, NORMAN, OK 73070, COL'NSEL FOR

DEFENDANT

GREG MASHBURN. DISTRICT ATTORNEI" TRAVIS

WHITE. I"\IRI('Ii\ III(iII, ASST. T'ISTRICT

ATTORNEYS. CLEVELAND COUNTY 2OI SOUTH

JONES. SUITE 3OO. NORMAN. OK 73069. COI.INSEL

FOR THE STATE

APPEARAN( trS ON APPtrAt-

JACQUELINI] H- (]IIAFFIN. OKLAHOMA INDIGENT.

DEI-'ENSE SYSTEM. IIOMICIDE DIRECT APPEALS

.I0II\ \I 0'( 0\N0R. ATTORNEY GENERAL OF

OKLATIOMA. TESSA L. HENRY. JENNIFER L. CRABB,
ASST. ATTORNEYS GENERAL. ] I3 N.E. 2I ST STRI]ET,

OKLAHOMA CITY OK 73I05. COLINSEI, FOR

APPELLEE

oPI\ t o\

III I)S0\. VICE PRI-]SIDING JUD(;E

*l {l Appellant. Byron James Shcpard, was tricd by jury

in the Districl ('ourt of Pottawatonlie County. ('ase No.

CF-2017-176. and convictcd of Count l: Murdcr in the

First Dcgrcc. in violation of ll ().S Sulll).l0ll. \ 7l)l 7(/\);

Count 2: Iturowingly Concealing Stolen Property. in viola(ion

of ll ()S Suppl0l('. \ lrli; and Count 3: Posscssiorr

of Controlled Dangcrous Substance (Metharnphetamine). in

violation of 6l () \ \upP l(ll(). \ l-l{)l

'12 In a scparatc scnlcncing phasc, thcjury tbund thc cxistence

of four slatulory aggravaling circunlstances. The jury found:

l) thc defefldalt, prior to thc murdcr, was convictcd of a

felony involving the use or thleat of violence to the person:

2) thc nrurdcr was committcd for thc purpose of avoidiug

or preventing a larvlul arrcsi or prosccution; 3) thc victim

ol thc rnurdcr rvas a pcace officcr or guard of an institution

undcr thc control of tlrc Depa mcllt ofConections. and such

person was killed in perfonnance of official dutyl and 4) at

thc prcscnt timc thcrc cxists a probability that thc dcfcndant

u ill conrmit crirninal acts of violence that would constitute a

continuing thrcal to socicty. I

! 3 Based on tlrcsc aggravators. thc.jury scntcrccd Appcllant

to death on Count l. On Count 2, thejury sentenced Appellant

to fivc ycars imprisonment plus a 5500.00 firc. On Count 3,

the jury imposcd a scntcnce of tcn ycars imprisonmcnt plus

a S5.000.00 fine.

't4 The Honorable John G. Canavan, Jr, District Judge,

prcsided at trial and pronounccd judgment and scntcncc in

accordance with the jury's verdicts. Judge Canavan ordered

llrc scntences for Counts 2 aDd 3 to nln consec[tivcly cach

to the other but collcurrcntly with Couflt l. Shcpartl now

appeals.

DtvtsroN. Po. Box 926. NoRMAN. OK 71070.

COUNSEL FOR APPELLANT

WESTLAlY
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! 5 On March 26. 201 7. al approxirnately I I :-10 p.m.,

Tccumseh policc officcr Justin Terncy was fatally shot by

Appellant during a trafiic stop of a car driven by Brooklyn
Williams. Thc dashcam vidco from Ofliccr Tcmcy's patrol

car rvas introduccd into cvirlcnce at Appcllant's trial as Statc's

Exhibit 3. This vidco captured thc sights and sounds of drc

cncountcr that right bctwccn Appellant and OUiccr Tcmey.

f6 The dashcam vidco shows thal Ofliccr Tcrney first

made contacl with Williams who u,as unable to produce a

drivcr's liccnsc. Whcn Offrccr Temcy askcd Appcllant, who

was sining in thc front passcngcr scat. for idcntification,

Appellanl said his driver's license was suspended and was

confiscated after an arrcst scveral mouths carlicr Officer
Temey requested the nanre and date ofbirth tbr both Williams

and Appcllant. Williams discloscd her truc infomration.

Appcllant, by contrast, told the officer his nanre was "Janrcs

Bishop" and thcn provided a falsc datc ot binh. I Williams

said nolhing in response to Appellant's lies.

*2 !17 Before returning to his patrol car. Olficer Temey

infonncd Willianrs that hc- had stoppcd hcr tbr a dcfectivc

tag light. Olliccr Tcnrcy said hc $'ould rclunr in a momcut

and then vvalked back to his palrol unil rvhere he radioed in

lhc information for both subjects. Thc dispatchcr responded

lhat shc had a return on Williarns's infonnation and that her

drivcr's Iiccnsc was llaggcd as suspcndcd. Thc dispatchcr got

no rctum on thc namc and datc ofbirth providcd by Appellant.

! ll Ofliccr Terney rcturncd to the passengcr sidc ofthe u'hitc

Buick and asked Appellant to step out of the car. With both

nlcn standing ousidc thc car, Officcr Tenrcy asked Appcllant

to again provide his nanre. Appellant responded that his name

was "James Bishop. Jr." Ofliccr Temey radiocd thc dispatcher

to ask hcr to check tlrc same namc only this time adding "Jr"
Al one poinl, lhe omcer requested Appellant lo renrove his

hands fronr his pockcts. Appellant complicd and indicatcd

that he was only holding a lighter. The dispatcher asked for

Appellant's middlc namc. Appellant rcspondcd "Bunyon."

Ofticer Temcy laughctl. said "Bunyon? Whatcvcr" then gave

the name to the dispatcher. Officer Temey said that he thought

Appcllant rvas lying to him and askcd whcthcr that was

the case. Appellant denied lying and responded lhat was

his namc. Whcn askcd whcthcr thc liccnsc was issued in

C)klahorna. Appellant responded that his license was fronr

0hio.

! 9 After reporting this inlonnation to the dispatcher, Officer
Tcrncy statcd again that hc thought Appcllant was lyillg about

his identity. The two men spoke casually while the dispatcher

ran thc ilformation. Al onc point, Appcllant nskcd whethcr

Williams u'ould be gctting a tickct. Oftrccr Tcmcy rcsponded

shc rvould be receiving a lickel al the lcast. Appcllant told
Officcr Temcy lrc sas ancstcd in Columbus, Ohio. and

had only been living in Oklahoma two montlrs. When the

dispatclrcr respondcd ovcr the radio tlrat thc only rlan with
the nanre given rvas bom in 1939, Appellant clainred that was

his t'athcr Hc also offcrcd thcy should "chcck again." Officcr
Tcnrcy rcsponded that hc nccdcd something u'ith Appcllant's

nanle on il for identiftcation.

! l0 As these events unloldcd, Lieutenant Michucl Mallinson

ofthc Tccumsch Policc Dcpartment was on patrola fcw milcs

away witlr ncrv oftlccr traincc Alana Colan. Lt. Mallinson

nonitorcd thc radio tralllc lor the stop and rcspondcd to

Olliccr Temey's location to providc backup. Lt. Mallinson

was concemed the male subjecl in Officer Temey's traffic

stop was providirg falsc infornation. Whcn Lt. MalliDson

and Officer Colan arrived olr the scene, Williams was still

scatcd in thc driver's scat of thc white Buick and Appcllant
uas standing outsidc thc passenger sidc of thc car with his

hands on the rolled dorvn passenger window. Ollicer Temey

was standing a fc$' fcct away fronr Appellant.

ll I The dashcam vidco ncxt shows Appcllant lcaning down to

thc passcngcr \.\, indorv and asking Willianrs whcthcr shc had

anything in the car with his namc on it. As if to firrcshadow

his ncxt move, Appcllan( raiscd his hcad twicc rvhilc talking

to Williams and looked across the road in the direclion ofthe
trcc linc. Shortly aftcr I-t. Mallinson's pa(rol unil camc to a
tull stop behind Officer Terney's vehicle. and atier Otllcer

Tcrncy again askcd whcthcr Appcllant was lying to hinr about

his idcntity, Appcllant look off running across thc road, into

lhe tree line and underbruslr separating the roadway liom an

udjaccnt ficld.

*3 j l2 Officcr Tcrnqy gavc clrasc whilc yclling at Appellant

to stop and waming that Appcllant was abolt to bc tascd.

Olficcr Tcmc-y's flashlight can bc sccn on thc vidco. in

thc trcc line just off thc sidc of thc road, as hc tlcploycd

his taser and rvamed thal he rvould tase Appellant again.

Whcn Offrccr Tcrney's llashlight movcs out ofcamcra rangc,

thc sounds of the dashcarn's audio reveal \,\ hal happeDed

nr-xt. A distinctivc nrctallic clicking sound rcscmbling a gun

bcing racked prcccdcs thc sound of Officer Tcmcy yclling

WES IL AW
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at Appellant lo gct on the ground. Scconds latcr. multiple
gunshols were Ilred and sustained screarns from both rnen can

bc hcard on thc [ccordin8,. Ol]iccr Tcrncy rcport!'d ovcr thc

radio that he had "been hit" in the leg and had "been shol".

! l-l Lt. Mallinson got caught in thc top rung ofa barbed

wirc fcncc scparating the ficld from thc road and hc had to

pull himself of'l thc fcrcc. Frcc ol thc rvire, Lt. Mallinson

nlade his way through the dense underbrush. Before he could

exit thc trcc linc. howcver. thc gunfirc eruptcd. Lt. Mallinson

called out to Officer Temey and located hirn in the darkness,

lying on thc ground with his hcad rcsting on a round hay

balc in thc rrriddlc of thc largc, opcn ficld. Appcllant was

on the ground. roughly lour l'eel away by Lt. Mallinson's

rccollcction. scrcaming and moaning in pain. Appcllant's

body rvas positioned t'acin-e Ollicer Temcy.

t l4 Lt. Mallinson can be hcard on lhc dashcam vidco ordcring

Appcllant repcatcdly to show his hands. Whcn Lt. Mallinson

asked Ofticcr Tcnlcy whether Appcllant had a gun. Tcmcy

confirmed thal Appellant had a gun and had shot him in the

lcg. A Springficld XD 9mnl semiautornatic pistol $as on the

ground just a f'erv t'eet from Appellarrt. This gun u,as the one

uscd by Appcllant to kill Ofllccr Tcmcy. DNA inalysis of
swabbings takcn tionr the backstrap, grip and triggcr ofthe
gmm pistol conlirrned the presence ol'rrrale-specific YSTR

DNA thal tnatchcd Appcllant's known DNA profilc. mcaning

that Appellant and all ofhis male blood relalires could not be

cxcluded as a potctrtial sourcc ofthis DNA.

! l5 Lt. Mallinson kickcd away thc gur and hcld Appcllant

at gunpoint whilc backup officcrs from surrounding agcncics

responded to the scene. Officer Temey's Clock 22. .40 caliber

scmiautomatic pistol was recovcrcd rcarby. A shon tinlc latcr,

Of'ficer Temey said "Mike, l'nr tixing to pass out nran." Lt.

Mallinson told Tcrncy to "stay with mc. brothcr."

! l6 Lt. Mallinson asked Olhcer Terney rvhether he got any

shots off. Tcnrey rcspondcd "Ycah. I shot him." Lt. Mallinson

can also bc heard on the video yelling nore directions

at Appcllanl to show his hands and stay down. Appcllant

continued to hollcr and complain that hc "can't brcathc".

Officer Tenrcy, u'ho by this point was nonrcsponsive and

bcconring palcr by thc minute. had sulfcrcd a gunshot \ound
lo the right lower abdomen and lo lhe right thigh. Appellant

too was shot scvcral times. including in tlrc scrotum, chcst,

hand and anr. All of Appellant's Bunshot wounds were lo

thc front of his body; nonc of lhc gunshot rvounds wcrc

to Appcllant's backside. Thc gunshot wounds to Appcllant's

*4 .lI7 Both mcn rvcrc transportcd to OU Mcdical Center tbr

enrergency treatment. Appellanl survived. OflicerTemey. age

22. dicd fronr his injurics. Dr. Eric Pfeiffer, thc statc's chief
mcdical cxanrincr. obscrvcd two separatc arcas of gunshot

injury forTcrncy.' Frrst. a pcrforrting (throuBh-and-through)

gunshot wound was observed on the victim's righl thigh.

Second. a gunshot wound lo thc victim's lorvcr right abdomcn,

just abovc thc hip, u,as also observed and was lhc causc of
death. There uas no exit wound for lhis gunshot injury. The

hullcl penctrated Terney's handcuff casc and duly bclt, thcn

enteredjust below his Kevlar vest. The bullet severed Terney's

iliac vcin and lodged in his lcft hip. Temcy ultimatcly bled to

death duc lo this injury. The bullct that causcd lhis injury was

recove-rcd intcmally from Officcr Tcmcy's lcft hip.

118 Al lhe crime scene, investigators found lhe blast doors

for thc victirrls tascr in thc dense undcrgrowth of the trec

line, near the roadlvay. The blast doors fall away when the

taser is dcploycd by pulling thc triggcr and allows thc probcs

and thcir rvires to dcploy. Roughly sixty yards au,ay, in thc

vast open Iield. invesligators recovered spent shell casings,

and a projectilc, irl the arca ncar two round hay balcs whcrc

Officer Temey and Appellant were found. Four .40 caliber

shcllcasings, two 9mm shcll casings and a fircd projcctilc that

u'as colsistcnt \r'ith a .40 calibcr cart dgc wcrc rccovcrcd in

this arca. A photograph of this area showed thc .40 calibcr

shell casings wcrc found a short distancc away fronr the 9mm

shell casings. on opposite sides of each other. The projectile

was lbund face-down in drc dirt ncar the 9ntnr shcll casings.

No shell casings or projectiles were found anywhere beyond

this arca ofthc round hay balcs.

119 Exarnination and coruparison by OSttl ballistics

cxarnincr Tcrrancc tliggs revcalcd thc .40 caliber shcll

casings w ere fired frorn Oflicer Temey's Glock 22. ..10 caliber

semiautonratic pisrol. Thc 9nrm shcll casings rvere fircd

fronr Appcllanfs Springficld XD 9mm scrniautonralic pistol.

According to Higgs, thc sizc ald wcighl configuralion of thc

bullct rccovcrcd during thc autopsy fiom Ofticcr Tcntcy's lcli
hip rvas consislent rvith a 9rnnr projectile. Thc proJectile lound

facc-dorvn in thc dirt was a.jackcl hollow point bullct that ivas

chcstirib cagc arca ancl anr wcrc locatcd on thc lcft sidc

of his body which is significant because Appellant is left-

handcd. Whcn an officcr rollcd Appellant ovcr to look for
injuries. two taser probes were still attached to lhc blue jeans

over Appcllant's right buttock, with an insufficicnl distancc

bctu,een thc probcs to bc incapacitating whcn thc taser probcs

madc contact. 
l
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not tlred by thc 9mnr pistol b instcad uas consistcnl with

a .40 calibc'r bullet fired liom Olficer Tenley's gur.

f20 The murder u,eapon had been sl(rlen fronr the Tulsa

residencc of Phillip Plhnsticl iu July 2016. On thc stand,

Pfansticl matched the scrial numbcr on thc gun with thc scrial

numbcr lrom the box of his rrrissing pistol. Pfansticl does

not know Appellant and tcstified thcrc uas no reason for

Appellant lo have been in possession of his fireaml al the

timc of Officcr Tenrey's nturdcr Pfansticl did not evcr givc

Appellant permission to have his gun. The gun tumed up

missing aftcr Pfansticl's niccc and hcr boyfriend (who rvas not

Appcllant; did some landscaping at his honrc whilc Pfansticl

was away. Planstiel immediately reported it stolen bu1 the gun

was ncvcr rccovered by thc policc urltil Appcllant shot and

killed Oliicer Temey.

*5 !l2l Whcn thc paranrcdics cut off Appcllant's clolhcs to

look for irrjurics. OIfrccr Jainrc Brccdlovc rccovcrcd frorn

Appcllanls person a ccll phone, a glass pipe containing

bumt nrethamphetamine residue, a lighter and a plastic bag

insidc a cigarctte box fillcd with 8.5 grams (gross wcight)of
methanrphetamine. A cell phone tbr Williams was recovered

from insidc the white Buick and was also taken into cvidcnce.

Policc cxccuted a scarclr warrant tbr Appcllanr's tnrck lirund

parked in [ront of Williams's house. lnside. police found

anothcr ccll phone bclonging to Appcllant, thirteen rounds of
9mm arnnrunition loaded inside a .40 caliber Springfield XD

nagazine. rcccnt fascfood rcccipts. clotllcs, a billfold and two

glass pipcs.

122 lnvcstigabrc soon discovcred Appcllant's rcal idcntity

was Byron Janres Shepard. Appellant rvas a known fugitive

lr,ith ar acliv!'arrcst $'irrant from Okfttskcc County for the

crinre ol knowingly concealing stolen property. Investigalors

with thc District 2-1 Task Forcc had scarched unsucccssfully

for Appcllaut at a rcsitlcnce in Potta\,atomic Counly

associated with Brooklyn Williams on March I 5. 201 7. and

again on Malch 22. 2017. Tcxt mcssagcs cxchangcd bctrvccll

Appellanl's and Williams's cell phones in the days and hours

Icading trp to the murdcl rcvcal not only al,l awarcncss tl]at

local policc wcrc activ!'ly searching tbr Appellant, but an

cffo k) avoid ancst allogcthcr. Sornc ol'thc tcxt urcssagcs

also rcrcal Appcllant's volatilc personality and potcntial tbr

violence on the day of the rnurder.

! 23 On March I9. 201 7. Willianrs's phone sent a message to

Appcllant's phouc indicating that on('of thc policc ofticcrs

looking lor Appcllant livcd doun thc slrcct. "[s]o I might

124 Similar convcrsations continucd thc day of thc rnurdcr.

On March 26. 201 7, at | : I I p.nr.. Williams sent a mcssage to

Appellant's phone advising "[t]here is a sheriff al Seminole."

A fcw minutcs latcr, Williams scrlt two other tcxl mcssagcs

to Appellant's phone asking why he was not responding and

proclaiming "[y]ou'rc nol cvcr going to leam until thcy tinally
gct your ass. And u,hcn they do. yoLt bcttcr not cull me[.]"

Later, at around I :30 p,ur., afler receiving a text rlessage frorn

Appcllant's phonc that said "Ih]eaded back wcst[.]" Williams

replied lhat "l hate you conring lhis way. It scars Isic] me right

norv." Williams also asked in anotlrcr tcxt. (im!'starnpcd at

l:33 p.nr., rvhy Appcllant could nol avoid "risking coming

down here[.]"

t l5 Later. al 5:0.1 p.nl.. Williams senl Appellanl's phone a text

mcssagc stating. "It]hcrc was a highrvay patrol ou Higlrway

9." Just hours betbre the nrurder, at 7:52 p.rn., a text was

scnt from Appellant's phonc to Willinms threatcninS to "put

one bctwcen your l'ucking eyes." Anolhcr tcxt nressage scnt

from Appellanfs phone to Willianrs at 8:08 p.nr. on March

26, 2017, statcd Willians was "lucky" hc loved hcrson'or I

would kill your fucking ass."

126 Finally. thc Statc argued at trial that thc nretallic clicking

sound hcard on thc dashcanr recording. right beforc thc victim

ordcrcd Appellarrt to gct on the ground. was thc sound of
Appellant racking his gun to chamber a bullet before shooting

thc victim. Lt. Mallinson testificd that policc officcrs are

trained and taught to carry their semiautomatic pistol loaded

with a round in thc chamber, rcady to firc whilc on duty.

Consistcrlt u'ith lhis training. Lt. Mallinson tcstitlcd that hc

had never carried his service weapon while on dt(y witho

it being chambcr loaded. i Lt. Mallinson further testified

that part of his dutics as a ficld training oIficcr was to ask

Officcrs Tcmcy and C olan beforc thcir shitl that night whcthcr

their fireanrrs were chamber loaded aud fully topped ofT with

rounds in thc magazinc. Lt. Mallinson tcstified that hc would

always ask the oflicers. and tell them. to Inake sure they had

thcir scrvice wcapons at full capacily. 
(' 

Additional t'acts rvill

bc prcscnted belorv as nccdcd.

gcl a ridc somcwhcrc bcfore I mct [sic] you just in casc thcy

lollow," During anolher exchange about his stolen welding

truck. Appcllant tcxted "[t]hey made one nristakc LO[-. Push

me too far and jail isn't an option. I can't get them all but t
promisc the first four or five are minc."
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AN,\I,YSIS

l. lneffective lssistance of ( ounsel--Theorv of Dcfense

*6 
I l M2 7 The urain issue during the first stage of trial was

whether Appcllant aclcd with nralicc aforcthought whcn he

lhtally shot OftccrTenrey. Sec I I ( ).S.SLrpp 10 I 1. \ 70 l.7( i\ )

("Malice is tha( deliberate intention unlawfully to take away

thc life of a hunran bcing. rvhich is manifested by cxtcnral

circumstances capable ofproof."). ln Proposition I, Appellant

contcnds thal trial counscl's pcrfornrancc during thc gl.lilt-

innoccncc stagc of his trial was constitutionally incllcctivc.
l)elense counsel argued at trial that it was highly probable that

OfficerTemcy shot himsclf in thc- lcg. that it \aas possiblc that

Appellant shot hinrself through the scrotum and if this rvas

thc casc. thcrc was no dclibcratc illlcnt to kill. Thc defcnse

thcory at trial was that a sclt'-infliqtcd gunshot wound by

cither Officcr Tcmcy or the victim rcsultcd in a rcactionary

cxchangc ol guntirc given the conditions that night ald. thus,

there r.l as n0 ntalice aforethought.

!28 Appellant contends orr appeal that this theory was

dcfinitively cmradictcd by thc available cvidcncc. Appcllant

tclls us thc bcttcr dcfense argunrcnt was to omit any clainr of
an accidental shoo(ing and lo argue sinrply that Appellant shot

back at Officcr Tcnrcy in a rcactionary rDarlrcr, in ar cffon to
discourage ttrthcr prrrsuit. rather than rvith deliberate intent

to kill thc victinr. Appcllant argucs otr appeal that thc victim's

gunshot wounds "appear to bc thc rcsult of random, blintl

shooting in thc dark, not intcnt." Appcllant argucs although "a

shooting clcarly occurrcd. tlre evidcncc rcflccts randonrncss

and an attenrpt to escape rather llran malice aforethought[.]"

Appcllant says trial counscl "torpcdocd Ihis] defi"-nsc with an

illogical and easily disproved theory that the two rnen shot

thcmsclvcs."

an ineffcctivc assista[ce of counscl clainr. thc de-fcndant

nlusl show both that counsel's perlbmrance was dsficient

and that thc dclicicnt pcrfonnancc prcjudiccd his dct'cnsc.

.\ttrtl,l.turl t IlLt'ltrtt,:t,ttt. -l(,(, t \ 66N. (,)ir. l(l-l S ('l

l0rl xol l(l l(lr,l-l(l()s-+) As sumnrarizcd by thc Suprcmc

Court:

To cstablish dcficient perfonrrancc. a pcrson challcnging

a conviction must show that "courscl's reprcscntati0n t'cll

below an objcctivc standanl of rcasonablcncss." .166

lrS irl 6i\t( | ll)l S( I l{)511. A court considcring a claim

olineflcclive assistance nlust apply a "slrong presunption"

tlrut counsel's rcprcscntation was \^ ithin thc "widc rangc"

of rcasonablc professional assistance. /r1 rrt {rS() [ l0J
S.( r l0ill. The challenger's burden is to shorv "that

counscl rnadc errors so scrious that counscl was not

functioning as thc 'counscl' guarantccd thc dct'cndant by

the Sixth Ancndnrent." /r/. ut 6117 ll(U S ( r l0-ill

/r/., at (rtt7 !0"1 S.( 1. l05ll

With rcspcct to prejudicc, a challenger must dcnronstrate

"a reasonable probability that, bul ftrr counsel's

unprofcssional crrors, thc rcsult of fic procceding would

havc been different. A reasonablc probability is a

probability sufficient to undcrmine confidcncc ir the

outcon'Ic." [1. xr (nr.l ll0-l S ( r. ]0511. It is nol cnough

"to show that the errors had some conccivablc ctlect on

thc oulcoDrc of thc procccding." /r/ .rr ()') l l l 0-.1 S.( r

JOiJl. (bunsel's erors nlusl be "so serior,rs as to deprive

thc dcfirndant ofa fair trial. a trial lvhosc rcsull is rcliable."

llttl't ltt!tt)tt r /lir irl,v . 561 { I.S

I 7r I I tl 1l (]ll (l{) I I I (quoring

s6. l()-1. l .l l s.('l 770

.\rt ic/, Itnl. tt1utt).

t3l Certain aspects of trial counsel's def'ense theory

l2l lll l4l l5l 16l l7l l8l l9l ,1129 To prev{lPQf;lhclcss were contradictcd by the physical cvidcnce and

'!30 Appcllant fails to show incffective assistancc of counscl

based on trial counsel's lheory of defense. 'l'he nature of
the evidcncc iIr this casc, with thc gunshots bctwcen Officer
Temey and Appellant being exchanged otT cantcra, in the

darkncss of thc largc, opcn ficld. set thc stagc tbr trial
counscl's dcfsnse'thcory. Thcrc las no vidco of thc shooting

ilself. aDd thc dashcam audio providcs no dcfinitivc scqucncc

of thc cvcrlts surrounding thc cxchange of guutirc between

Appellant and Officer Temey.

the dashcanr audio. Thc nicdical tcstinony conceming tlrc

trajeclory o[ the gunshol wouud 1() AppellaDt's scroturn. as

wcll as lhc bullet holc fould underncath thc groin area.

bctween thc lcgs on the scam of Appellant's.jcans. and a

matching bullct holc tbund in Appcllant's undcrwcar. was

consislcnt rvith Ofticcr Tcmcy shootine Appcllant bctwccn

rh!- lcgs aficr Appcllant fcll lo thc ground.

*7 tl2 Thr- defense cluinr that Officer Ternc'y shot himself

drcw supporl frr.rm Dr. Nichols's obscrvation in thc autopsy

report lhat the through-and-througlr gunshot rvountl to the



2023 0K CR 15

victinr's righl thigh consistcd of an cntrancc wound at the

top. and an exit rvound at the bottonl, traveling fronr back to

front. Howcvcr, Olficcr Tcrncy statcd on thc dashcanr audio

lhat the suspect shot hinr in the leg and gave no indication

whatsocvcr that hc suU'crcd a sclf'-inflictcd gunshot wound.

Furthcr. lrvestigator Ilolasek found buming to thc victim's

unifonn pants around the hottum bullet hole associaled with

this guflshot rvound. Thc burn mark was consistcnt with
having been made by lhe heal ofthe bullet as it enteretl Officer

Tcrncy's right thigh. Thc uppc,r'bullct holc on Officcr Tcmey's

right thigh, by contrast. hatl no such bunring to thc uniform

pants. This suggested lhal the entry uound was the lower

bullet holc \!hich is inconsistrrt with a sclf-inflictcd gunshot

wound. Wc observ'c too that Dr. Pt'citlcr. the substitute

nlcdical cxanincr, oflcrcd no opinion about thc dircctionality

of this panicular gunshol $ound and cnrphasizcd tlral he

did nol re'ly upon Dr. Nichols's rcporl in rcaching his o\n
opinions rbout the casc.7

'!33 Despile these tlarvs, thc record shoss defense counsel

madc a stratcgic courmitmenl to arguing that Appcllant did

not havc thc intent to kill Officcr Tcmcy and to claim

the gunfire that resulled was merely reactiolary due to
an accidcnlal gunshot prornptcd by thc extrcmcly difficult
conditions in the field that night. On balance. there is

vcry littlc differencc bctwccn this thcory and the onr- !'low

ploposctl by Appcllant on appcal. At trial. dcfcnsc counsel

pursued an accidertal shooting theory and attempted to

cxplain arvay the rcsulting gunfire as rcactionary and void

of deliberate intent (o kill. On appeal. Appellanl says "the

evidcrrcc rcflccts randomncss and arr attcnlpt to cscapc lathcr

than nralice afbrethought[. ]" Appellate counsel's primary

complaint loday, howcvcr, is that thc cvidcncc contradictcd

dct'cnse' counsel's claim llrat either thc victim or Appqllart

shot themsel!es.

!34 Asstrnring orgueudo ttral counsel's performance was

dcficient for arguing that cithcr the victim or Appellant could

lrave accidcutally shot drcnrselvcs uhilc in thc opcn licld,

Appcllant lails to shou prcjudicc. .lcc, \trttlltul. f6t'
t .S. irl (,()7. l0-l S.( l l(l5l ("lf it is easier to disptrse of
an inctl'cctivcness claim on thc ground of lack of sufficicnt
prqudice ... that course should be tbllor.red.") Appellant l'ails

to cstablish a reasonablc probability ofa difl'crcnt outcolnc at

trial had dcfcnse counscl urgcd instcad "lhat IAppellanll shot

back at OlTicer Temey in a reactionary nranner and in an ellort
to discouragc funhcr pursuil. rather than a dcliberate intcnt to

kill Ofticer Terney. '

t35 The problcnr lbr Appellant is the Statc's cvidcnce

uniibnnly showed that Appellant. a wanted fugitive. lired trvo

sho(s at vital arcas of Officcr Temcy's body afler Appcllant
$as tased and then ran nearly sixty yards in(o an open

ficld undcr thc covcr of darkness, all in cftbrt to escapc

arrcst on the Okflrskcc County f'clony warrant. Thc physical

cvidencc showcd that the gunshols fired by Appcllant and

thc victim u,ere exchangcd across a rclativcly shon distance,

in the area near the round hay bales, just as the victin was

thrcatcning to apprchcnd Appellant. Nothing on thc dashcam

video denronstrates thal the gunshots were fired accidentally.

randomly or without nralicc aforcthought. Indccd. Oflccr
Tcmcy is heard on thc video slatinB lhat the suspccl slrot

hirrr in the leg and lhal he shot the suspect. The State

also crcdibly argucd. bascd on thc dashcam recording, that

Appellant chambercd a round in his gun irnmediatcly before

thc viclim stancd ycllirg ar hinr to get on thc ground--

mcrc scsonds bclbrc thc first gunshots were l'ircd. Thc

tcxt rncssages exchangcd bctween Appcllant and Williams

likcwisc dcrnonstratcd Appellant's rvillingness to kill in order

to avoid jail.

*8 tl36 Defense counsel's efforts at trial to convince the

jury that Appellant (or the victim) flccidcntally shot himsclf.

thus sparking a rcactionary shoobut that did not involve

deliberate intent lo kill. amounls to pure speculation. The

samc too can bc said for thc dcfensc thcory now chanrpioned

on appeal that Appellant was shooting wildly and randornly

into thc night as nrcrc warning shots to thc victim. Thc

physical cvidcnce demonstratcd that Appellant and Ofticer

Tcnrcy rvcre physically rnuch too clos!' for such a thcory

to bc viablc. Tlrc nrcrc lhct that Appcllant opcncd tirc on

the victinr tionr a relatively close distance--and struck him

with both shots fircd-in a continuing cffort to escape arrcst

itsell undennines Appellant's claim that he had non-lethal

intcnl. Issucs surrounding thc darkncss and thc rair)y, uruddy

conditions tbced by both men in thc ficld that night do not

negate the evidence in this case showing Appellant rvas lully
awarc of thc victim's prcscncc ncar hinr in thc nrolrrcnts

betbre the shooting and that he charnbered a round in his gun

inrmcdiatcly bclbrc opcuing firc. Thc tcxt messagr: cvidcncc

dcmonstrating Appcllant's volatilc pcrsonality and potential

for violcncc on thc day of thc rrurdcr likcrvisc unde'rmincs

an accitlcntal shooting thcory. Thc cvidcncc iu this casc

Lrnifonnly shou,s uralice aforethoughl.

ll0l !-17 "A dcsign to clfcct dcath [i..., prcmc'<litation] is

infcrrcd from thc fact of tlrc killing. unlcss thc circumst nces

raisc a rcasonablc doubt uhethcr such dcsign existcd." ll

WESTLA!1
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O.S.l()ll. \ 7{)1. "Prcnrcditation suflcient to constitutc

murder may be lormed in an instan( or it may be fonned

instantancously as thc killing is bcing committed." /)rtir l
lnr/(.. l{lll OK ( l( l().. 7(). l6x I).id S{r. lll. At nrost.

Appcllant's ncw theory bolstcrs thc Statc's propos!.d motive

for why hc shot the officer (hc did not want to bc ancstcd on

lhe felony wan ant) but 'does nothing to bolster lhe inference

that appellant acted without a design to effect death." l)ot,l
r .\trrt... l9()l ()K ( It.l0. ( l(). li.l9 ['.]d lj6l. l.i(,7. Bascd

on the lotal circumstanccs prescntcd. Appcllant fails to show

Stn,kla prcjudice frorr dcfcnsc counsel's thcory of

dcfcnsc in thc iirst stagc of trial, s

llll 'll138 Appcllant is also nol cntitled to an evidcntiary

hcarirg based ott tlrc non-record matcrials hc prcscnts in

support of lhis clainr.') At most. these materials rcinforcc
what is already apparert tion the record, namely, that

trial counscl had limited options in challenging malicc

aforcthought. Appcllant fails to shou by clear and convincing

evidence there is a strong possibility trial cotrnsel rvas

ineffective for failing to utilize or idcntify thc complaincd-

of evidence. ltulc j.ll(tlxi)(h){rl. llulL: rl ttu ()AtuhonLt

( t)utt t)t (t.iuitul .l1t1tL'tlt. Title 22, Ch. 18, App. (2023):

llthl,ri r .\/,r/i'- l()l() ()K ( R ll. '! .16--17. .l7i( l'.1(l -1"19.

-160. Proposilion I is denied.

2. l,cssrr lncludcd ()ffrrrsr lnstructions

*9 1l9 At trial. Appellant rcqucstcd lcsscr includcd

otlcnsc instructiorrs on second dcgrcc dcpraved mind nrurdcr.

second degree felony murder. and first degree nrisdemeanor

manslaughtcr. Aftcr hearing argumcnt from both panics,

the trial court denied these requests and provided no lesser

included offcnse instructions. In Propositions II, lll and IV,

Appcllant conrplains that the trial court's rulings amount to

reversible error.

ll2l ll-11 ll'll ]40 In l)trn t .\rtttt.l0ls oK ( I{ ll). ll.l
I'i.l(l 6l 7, wc sct forth the govcnring law for lhis typc oiclairn;

"This Court has hcld that it is thc duty of thc trial court

to delernrinc as a nrattcr of la,,\ whclh$ thc cvidcncc is

sufficicnl lo justify thc submission of ins(nlctions on a

lesser includcd ofltnsc. Ifthcrc is a doubt. thc coufi should

subrnit the lrrattcr to the jury." /llarl',, r: ,ltrur. l')llS oK
( l{ 17. . .1. 7ii) P ld llll. ll1l. ln a tirst dcgrcc murder

casc, thc trial courl should instruct on any lcsscr lonrr of

holrricidc supported by thc cvidc[ce. Blttttl t StutL,.

lo{X) OK ( li I l. ' 5-1. .l I'.1(l 701. 71(). Wc rcquirc ;r'lnrrr
lirt /e evidence of the lesser included offense to support

giving a lesser includcd instruction. 1)irrrr. ll)ll oK ( R

l(). ' I(Il.:6s I'.1(l.t I|6."Pintldtic cvidcnccofa lesser

included offense is that evidence which would allow a jury

rationally to find thc accuscd guilty of thc lcsser offense

and acquit him ofthc grcatcr." /,/.

In capital cases, the Supremc Court has held thal a dcath

scnlcncc may not constitutionally be imposcd unlcss tlre
jury is pemritted to corsider a verdict of guilt as to
a lesser-included non-capital offense which is supported

by the evidence. llrl r .llLrluut..l-17 tl.S. 615.

6,1,1-"t5 ll00 s.(r llsl.65 L.lid.2d i()ll (tesor. sec

1),rir. l0llOK(R29.' ll7. 16S l'.ld rl l19. Bttk
does not, howcvcr, rcquire the trial court to instruct or1

offenses that are not lesser included offenses ofthe charged

offense under statc law. lh4tkiut t Rrtrtr. 5l-l [,.S.

l(N. 90-91 Ills S.( t 1895. l-ll L.trd:d 761 (le93l. Thc

Court's "fundamental conccm" in Br,, /i "was that ajury
convinccd that thc dcfcndant had committcd some violent

crirne but not convinced that he was guilty o[ a capital

crimc might noncthclcss votc for a capital conviction if
the only altemalive was lo sei the defendan( tiee with no

punishrnent at all." F Sr lttrrl r' .lriLttttt.50 I t .s 6l-1. 6-l()

llll s.( r. :lel. ll5 t-.lilld 55-illlqql).

7ir0rr. l()IS ()K ( t{ lo..( r)l)-(17.-.111I'1(llt 6I7-ls(parallcl
citatiolls olnittcd).

a) Second Degrec Dcpraved Nlind i\lurdcr

llSl ll6l !l4l ln Proposition tt. Appellant argues that

the eYidcncc supportcd instnrclion on thc lcsscr includcd

ollcnsc of sccond dcgrcc dcpravcd mind nrurdcr. Homicidc

is nrurdcr in the second dcgrcc "[w]hen pcrpctratcd by an

act ilnulincntly dangerous k) another pcrsorr and cvittcing a

depraved mind. regardless of human life. although without

any prcmcditated design to cffcct the death of any particular

indiridual[.]" :l o s.l(,11. \ 701 s( It. "we have held that

this statutc is applicablc whcrc thcrc is no prcmeditatcd intcnl

to kill any particular pcrson." l'(,.\/rrr r .\/,r/.. l(x)l ()K
( I{ 59. r 10. li(r7 I,.11 1.10(). t.117. "[A] pcrson cviuccs a

'depraved rrrind'*lren he engages in imminently dangerous

conduct rvith contcmpt[ous and reckless disrcgard of, and

WES I LAW
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in total indiffcrcnce to. thc lifc and safcty of another."

llL'uL.h r..\rtrtc.l0lx ()K (lt.ll. ! 75. lll 1,..1(l 919.95-l
(quoting Instruclion No. 4-91. OUJI-CR (2d) (Supp.2000)).

Onc cxample of this crimc is "shooting into a crorvd, whcrc

one does not intend to kill any particular person. but where

dcath to someonc is so probablc that the law will infcr an

irtent." l)Lnul t' .\rrttt,. 1977 OK ( l{ 3-1. I :-1.561 l'.ld
sl{ 95

\^hy hc shot lhc officcr (hc did not want to bc arrcsted on thc

l'elony warrant) bur "does nothing to bolsler the inlerence that

appellant acted uithout a design to effect death." IJottl.

191)l ()K ( lt .10. ( 10. lii() I,ld r l]67. That is cspccially

so considering (hat "[p]remeditation sufficient to constitute

nrurder nray bc formcd in an instant or it nray be fonncd

irstantancously as thc killing is being colrnrittcd." /)r/rrr.

l0II()K( lt 19.| 7(r. 16S I'..id llll.

*10 1+2 In thc prcsent casc, thcrc is no evidencc slrorving

Appellant acted without a prenreditated design to efl'ect the

dcath of any parlicular indiyidual. Thc cvidcnce showcd that

Appcllant's actions were dircctcd at a specific individual and

lhat his actions indicaled a design to elfect lhe death of
onc- person. narrcly. the victinr. Olficcr Tcrney $ as thc only

individual pursuing Appellant through the darkness of the

opcn ficld arrd was closc cnough physically, or ncarly so. to

take Appellant down wten tlrc gunfirc crupted. Thc physical

cvidcncc shorvcd thc gunshots fircd by Appcllant and thc

victim rvcrc c-xchangcd across a vcry shon distancc, in a

relatirely snrall area. near the round hay bales.

!43 There is no question that Otlicer Temey was threatening

to apprchcnd Appcllant when thc shots wcre fircd. This altcr

dcploying lhc taser probcs into Appcllant's right buttock sixty
yards back in the tree line. near the road. and engaging in a
foot chasc across thc opel field. Nothilg about the conditions

that night (the darkness. the soft. rain-soaked ground, the

ullcvcr tcnain) ncgatcs thc Statc's cvidcncc that Appellant

tircd two gunshots at vital areas ofOlticcr Tcmey's body in an

cffort to avoid rrrcst on an ac(ivc fclony warrant by thc victinl.

Thc physical clidcncc sho$'s thcrc was nothing random or

haphazard aburt the gunshot wounds inflicted on the vic(irn

as suggcstcd by Appcllant on appcal. Thc victim's injurics

nrake clear that Appellant was nol blindly shooting into the

darkness as now claimcd. The tcxt rncssage evidencc. likc thc

soLrrd on thc dashcam recording ol a gun being rackcd nrerc

seconds belbre gunshots were fired. also does not support

Appcllant's rcqucsl for this instruction. "Nothing in thcsc facts

suggests anything but a design to eflect the death of one

spccific persotr." ('lt,u' t \ \tttt(. I()')(, ()K ( I{ ll,. r l0
9'-1 P r(l li-l 11,(l

t.l4 Appellant's rrguments amount lo rrrere speculatior llrat

hc ucted wirlrout a dcsigr to cffcct thc dcath ofOfflccr Tcrncy.

We re.lurre eritlcnce, not speculllion. lo t{arranl inslructton

ou a lcsscr incltrdcd offcnsc. As discusscd in Proposition I.

Appellant's thcory bolstcrs thc Stalc's proposcd nrotirc for

f45 All thilrgs considered. there was insutlcient evidence

prescntcd at trial to allow a jury rationally to find lhc accuscd

guilty ofsccond degrcc dcpraved mind murdcr and acquit hinr

of hrst degree rnalice albrethought murder. The trial court

did not abusc its discretion in dccliling an instruction on this

lesser included crinre. S(e 1),/r/\ r: .l/{r/('. l0ll( ()K ( I{ 7. (

7. .l l9 I' 1(l l7 l. 17? (revicwing thc trial colrt's dccision on

lcsscr included offcnsc instructions for abusc- ofdiscretion).
Proposition ll is denied,

b) Sccond Dcgrce Felon)' Ifurdcr

llTl !146 ln Proposition III, Appellant contcnds that lesssr

includcd offcnsc instructions for sccond dcgree lclony

murdcr. using thc underlying fclony ofknowingly conccaling

stolcn propcrty. should havc been givcn to his jury. Sce

( htLlrts:r.\r,rk'. lO(X)()K( R I1r.' 15. I I'.i(l l{Xx) l0ll-Il
(lesscr offcnsc instructions on sccond dcgrcc fclofly murdcr

must bc givcn in a first dcgrcc tnurdcr case ifsupportcd by thc

evidence). Appellant conrpares his case favorably to that o[
his co-dct'cndant, Brooklyn Williams, rvho was convictcd of
second degree l'elony nrurder bascd on the underlying felony

of harboring a fugitivc. Wc prcviously aflimrcd Williams's

conviction in an unpublishcd opinion. Sc,c, llilliuns r,. State,

No. F-2019-204 (Okl.Cr. Sept, 2, 2021).

*ll ti47 llornicide is murder in the second dr'grce "[*']hcn
pcrpctratcd by a person cngagcd iu the contmission of any

felony othcr lhan thc unlarvlul acts sct out ir" thc tirst degrec

fclony nrurder statutc. ll () S loll. \ 701 s(ll. Thc crimc

of knowingly concealing sblcn propcrty is not spccifically

lisled as a qualifying crime in the first degree felony

murdcr statutc. ll () S.Srrpp l0ll. \ 70l 7(llr. Appellart
\aas convicted in Count 2 of knouingly concealing stolen

property bascd on his posscssion of thc murdcr wcapon in

this casc which was provcd al trial to bc stolcn. Count 2 of
the amended lnlonnation alleged that Appellanl concealed

tlrc black Springficld XD 9mm semiaLrtomatic pistol that had
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bccn stolen from Phillip Pt'unsticl. antl thal Appellant kncu'or
had reasonable cause to believe the 9mm pislol was stolen.

lltll 148 The esscntial elements ofthe crine of knorvingly

conccaling stolen propcfiy arc "(l) klowlcdgc that the

propcrty was stolcn. and (2)an act ofconccaling it in some

nranner llrorn its rightlil owner" ll\ itt | .\tntt . I 
()ss ( )K ( R

is.. ().751 I'.ld IIIL lIi1. In propor t on VII, irla, wc

find that insull'icient evidence was preserrted at trialto support

Appcllant's Count 2 conviction for knowingly concealing

stolen propcrty. Spccitically, we find insuflicient evidcncc

was presented at lrial lo es(ablish beyond a reasonable

doubt thal Appcllant kncw' or reasonably slrould have

kno\an. that the rnurder weapon was slolen. There was no

cvidcncc in thc rccord dcmonstrating facts inconsistent with
honcst posscssion that supplemented thc e-vidcncc showing

Appellant's possession ol lhe stolen gun. Sr+, rllt.l/i//rar r:

5a//(.. l936 ()K ( lt 9-l.t l. ll0 P.l(l llr-1. lll5. lrr

!49 Undcr thcsc circumstanccs. thcrc \r'as insufllcicnt plirrn
/rrcie evidence presented at trial to allow a jury rationally

to tind the accuscd guilty of second dcgrcc fclony murder

and acquit hinr of tirst degree malice aforethought nrurder.

Thc trial court did nol abusc its discrction in dcclining an

instruction on this lcsscr included crimc. Proposition I[[ is

denied.

r) Firs( Drgrce IlisdcmcaDor' \lrnslnughtcr

ll9l fl50 [n Propt.rsition IV, Appcll nt contcnds that

instructions for first dcgrcc misdemcanor manslaughter, using

the underlying nrisdemeanor crime of obstruction ofjustice,
should have becn givcn to his jury. Honricidc is nranslaughter

ir lhe firsl degree "[w]hen perpe{rated withoul a design to

ctfcct dcath by a pcrson whilc cugagcd in thc comnrissiou

of a nrisdemcanor." ll o.S l0ll. \ 7ll(l)i /'r,/l r: .Vu/('.

l0ll ( )K ( lt ll. ! 17. il() l'..Id 107. I I L This statute "does

not distinguish anrong thc rypc or catcgory oI misdcmcanor

which can be used as the underlying offense in a misdemeanor

manslaughtcr charge." .\l(/1.' r: (i,r,rrr. ll)l() ()K (R 15.

. 7. l.i7 l,.i(l 791. 79-1. However. abscnt cvidcncc tlrc

homicide was perpetrated without a design to effect death, an

instruction on this lcsscr included ofl'cnsc is unwarrantcd. Ir
the present case, there is no such evidence.

!51 As discussed above. the evidence shorved that Officer

Tcrucy was only a short distancc away. ond thrcatening to

applchcncl Appcllant, rvhcn Appcllant l'ircd two gunshots

liolrt u scnriautonratic pislol al vital areas ol Olliccr Tcrney's

body 1o avoid arrest on an active felony warranl. Appellant's

statcmcnts i11 thc tcxt rncssagcs about his willingncss to

kill to avoid jail. like thc sound of the gun racking in the

dashcarn recording. docs not suppofi Appcllant's claim of no

prcmcditation to kill. Thcrc was nothing random or haphazard

about thc gunshol uounds inflictcd on the victinr as suggcstcd

by Appellant ou appcal. lnstcad, thc cvidcncc uniformly

showed Appellant acted rvith a design to eff'eql the dea(h of
0fficcr Tcrney. Uudcr thcsc circumstances, a latiol)al juror

could not find that the homicide was perpetrated without a

design to cffcct dcath. Thcrc was thus insufficicnt p/ i,,r.l lrrcie

c-r'idclcc prcsented al trial to allow a jury rationally to tind

Appellant guilty of first degree misdemeanor nranslaughler

and acquit him of first dcgrcc nralicc aforcthought nlurdcr

The trial court did not abuse its discretion in denying

instnlctions on this lcsscr crimc. Proposition IV is dcnicd.

-1. Change of Venue

*12 !i52 In Proposition V, Appellant complains that the trial

coun crred rvhen it denied his pretrial request fbl a change

of vcnue. Hc argucs that this actioll dcnicd hirr lris right to

an impartial jury and a tLrndarrrcntally f'air trial. Appcllant

prcscrvcd this clainr for appcllatc rcvieu'uhcn hc rcncrvcd

his prctrial request for a changc of venue during lorr r1ie.

I20l tl53 Both the Sixth Amcndmcnt and thc duc proccss

rcquircments of thc C'onstitution prolccl a criminally
accuscd's right to a "fair trial by a pancl of impartial,
'indiffcrcnt'jurors." /),'/l,r',r r .l/r//(. lo(l-l ()K ( lt I9. '
la s9 l' \(l lll-l lliJ (quoting /,rrrr r /r,r,,/ i60 t \
,-11. rll. sl \( I l(\19. t, I lrl.lLl ril {l,tr'lr). \rritlt l.
\e(li()I l{)()l llr! ( )klirltr)nlr ( r)|r\IrItrIr(}rl and ll ( ) S.l0I l. \
i(, I likewise gualantcc a crinlinal del'endant a l'air tr ial by an

impartialjury.

12ll l22l l23l l2{l l25l '!l5a "[P]reJudicial pretrial

publicity cenainly can taint a jury to the extcnt thal a fair trial

is dcnicd the accused." /)r'llorrr. ll)(l.l oK ( It 19. ' ll{. li9
l'.ld rl I I 11. However. jurors need not be "totally unaware of
the casc that they arc callcd upon to try." /./, l(x)l oK ( R

19. ( 17. Sq I'..irl at ll.ll. "lt is sufficicnt if [a prospective]
juror can lay asidc his [or hcr] impression or opinion and

render a verdict bascd on the evidence prcscntcd in court."

/r'r'i,. .j(r(r LI.S. at 7l.l.8l S.('1. l6:19. Thcrc is thus a

"rebuttable presurnption that the accused can receive a fair
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trial in thc counly in which thc offensc occuncd[.]" lloil
|.l/,rr,. 1996()K (lt 16..7.919l,.l(l 1110. lli6. "[T]he

burden ofpersuasion is on the accused, who nrust show actual

cxposurc to the publicity and rcsulting prcjudicc by clear and

convincingcvidencc." ll

l26l l27l [2tll J55 On appeal. after a trial coun has denied

a defcndant's changc of vcnue motion and the defendant has

been tried and convicted, "the question is no longer about

hypothetical and potcntial unfaimcss, but about what actually

happened during thc dcfcndant's trial." /)r'llr^rr. 100-l ()K
( R 19. ' 19. St) I'.itl ill IIl5. This Court has adopted lhe

lwo-pai approach sel forth in .llrrrph t l"l,,ri,lutt fot
appellatc rcvicw of allcged duc proccss violations rcsulting

frorn jury knowlcdgc and prc-t al publicity. /)('/?ovr. l(,01
( )K ( R 19. ! l{). ll() I, ld lt 1 1 .15. Flrrl. we look to whether

the defendant's conviction was "obtaincd in a trial atmosphcrc

that [was] utterly corruptcd by press coveragc." .lluryltt.
llltl.S.irt79s.95S.(1 l0i l. A proceeding "entirely lacking

in lhe solcnrnity and sobriety to which a dcfcndant is entitled

in a systcm that subscribcs to any notion ol faimcss and

rcjccts the verdict of a mob." \lur1ltt. 171 [].S. xl 799.

9i S.( l l0-l l. ln (hese rare and extreme cases, we presume

rccord suggests that thc jurors bcforc whom Ithc def'cndant]

wRs tried were able to lay aside any prior knowledge or

opinions rcgarding tltc casc, and render a verdict bascd upon

the evidence presented in court."). This evaluation includes a

rcvicw ofthc lo/r di," statcments of thc individualjurors. r,oir

ry'i," statistics. and thc community atmosphcrc as rctlected in

the news media. /)r'li,rrrr. l(Xl"l ()K ( lt 19. ' ll. s9 I'.1(l rr

I l.r().

*13 l3ll ll4l !157 Because the trial court conducts l,oi,

dirr and personally observcs thc dcmcanor of thc panclists--

observations that cannot be fully captured in the transcription

of thc procecdings--wc givc the trial court considerable

discretion on issues involving Jury sclcction. F.lrr,it'rr.

ll)07 OK ( R 1.1. . ll. l6-1 I).ld at lN7: set, a/so .lkilling.
5()l Ii.S rl ]l{6. 110 S.( r. ll(96 ("Appellate courts makirg

after-the-t'act assessments of the media's impact on jurors

should be mindful that thcir judgments lack thc on-the-spot

comprchcnsion of the situation posscsscd by trial judges.").

Thc dcfcndant consequcntly has thc burdcn of showing lhat
"thc trial court abuscd its discretion and that, as a rcsult,

the defendant was denied his right to a fair trial before an

impartial jury." 1),,/irrrr. l()0-l oK ( I{ I(). ' ll. ii() t'..]!l rl
ll1()

prejudice. .\.li/irrrg r {' it&l stnks. 5(}r (i.s. -l5l{. -18r. I.r5l l.16l ,!158 Tuming ro rhe merits of Appclanr,s duc

l.l0 s.( 1. lti96. 177 I .l:rl.2rl 619 (1010): /ir,riry'r. l0tli oK process claim. lhe record does not reveal an irrepressibly

( lt . . ! l.l. lll I,. itl ,r L)15. see qlso \ii,r.rr.sla p^,.r..r hostilc attitude that pervaded thc comnlunity or undue

rrr,,r 
'..s,r,ri,r.]rr 

U S 5re. ss4. e;; i, :r.ir.r" r r,r:r IHH::II:,:I'.T;_,",,H:::"A"Jj, lllll"ll"il'Jl;
6s.l ( l()76 ) (obscrving that "pretrial publicity cvcn pervasive,

adverse publicity does not inevitably lead toan unfair t al"). lluin. lq96 ()K (R l(r. (r 9-10.919 I'ld lt ll16-17.
Although therc was considerable publicity of thc case,

l29f l30l l.1ll l32l U56 Second. in thc morc commori'[m]edia coverage extends lo most homicides. particularly

circulnstance where the facts are not so egregious as to give capital cases." Brtttta r: !trrlr'. 1995 OK ( R '12. ' .]:. 909 Pld

rise to a prcsumption ofprejudice, we rcvicw thc "totality of 7l(.1. 79.1 (quotations and citation omittcd). Juror cxposure to

thc circumstances" to determine whether the accused received such lnedia coverage. alone, does not create a presumption

a trial which was "fundamentally fair" li(rrry'r. 20l t{ oK of prejudice. R.rrry'r. l0l s oK ( l( -l l . ! 15. "l.l l P. ltl at

( R :l l- ' 16. -ll I P..itl ,r 9-16. we focus our revicw on the 916 (citirg .tturp/l . lll I ;.s. ar 7q9. 9s s (.r l0.l l). A
jurors who wqc a<ttollf impaneled' not on thc jurors who showing ofegregious publicity that acrually pervadcd thc trial
might have been inrpaneled, /)r'lll,r(i. l(x)-l ( )K ( lt 19. r I I . r
li9 P.-l(l l II.15. Thc "ultimate issue" bcing "whcther the trial proceeding is nccdcd l- l'''i rr ' l()()7 ( )K ( R : ],. ! 10 164

court was in fact ablc to seat twclvc qualificd jurors who llld ar ll{7: thtin- 19r)6 oK C'R l(r. !r N-l(,.919 I,.:d al

were not pre,udiccd against the accuscd." F.Irr,h'r, r.st,rt,'. II16; vrrll: l '!?i//( ' l9()l ()K (R 57 " li-ll l'(lt Pl(l

l(x)7()K ( lt l.l.'l{1. l(r{ P.-ld 176. Ili7. orvn uled on other I'l))' lll0
gruunds bl llilliuutrttt r. Strra,. l(lll'( OK ( R 15. ( 5l n.l.
.ll2 l,.ld 751. 762 n l . Sce also l)t,Rotu.l(x){ oK (.R I 9. 1.17M59 In this case thc prctrial publicity. comprised of

t II.li9 I,.-ld I I I 15 (The relevanr quesrion is .,whether the convcntional news coveragc and lcss convcntional covcrage,

WESILAW
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such as social media platfonns^ local nrcnrorials and

fundraisels, was spread over lhe course of the tlrirty-one

nronths bctwccu thc date of thc offensc and Appcllant's

trial. See lltii|. 1995 ()K ( l{ .1-). ' 11. 9(l() l'l(l lt 79j
(findiug thc timc span ovcr which thc publicity occurred

somewhat dispositivc). Thc publicity was neithcr invidious

nor inflanrntalory in naturc. ll .Scc l/ra7rirr. Jll Li.S

l s(X) n.-.1. ()j S(l l0.ll (noting distinction between

"largcly factual publicity" and "that which is invidious or
inflammatory"). Nor has Appellant demonstrated the sort

of pcrvasivc. circusJike atmosphcre that oftcn characterizcs

thc rarc cascs of prcsurncd prr"judice. .l/rrll--. l()()l ()K ('lt
5'.. 1.1. l(ll l,.l(l irl l.l.l0. lndeed. contrary to Appellant's

assertiols. nothil1g in the rccord suggests that thc individuals

surnmoned to serve as _jurors were "utterly corrupted" by

the pretrial publicity and thus prcdisposed to convicl. Scc

.lhqtht . 1)l tl.S. rt 791t. 95 S.( r. l0-1 I . Appellant thus

fails to show thc setting of his trial was prcsumptively

prejudicial.

l-181 !16{) Appcllant also t'ails to show actual prejudice

Notably. at no point did Appellant rely on the actual |olr

tlire process lt lo u.g,,. that a fair jury coukl not be seated

duc to prctrial publicity. lr Thc abscncc ofsuch argumcnt is

telling and suggests trial counsel's agreenent that lhe lwelve
jurors ultiurutcly seated wcrc capable of fairly and inrpartially

deciding Appellant's case based on the evidence presented at

rrial. Ar cxamination of the lotality of thc circumstances in

llris casc conlinns that Appcllant receivcd a fair trial by a

pancl of irnpartial. indillcrcnl jurors.

*14 !16l The record shows thal a total of one hundred

scventecn potcntial jurors wcre qucstioncd to scat thc twclvc
jurors rvho actually sat on Appellant's jury. Ninety-seven of
lhosc qucstioncd on voit.dire had some levcl of farniliarity

with the facts ofthc casc. Ofthesc nincty-scvur, thirtecu wcrc

struck for cause. Three were struck because they knew the

victinr and/or thc victinr's fanrily. One uas struck bccause of
their close frierdship rvith the wife ofthe victirn's brother and

thc additional knowledge about thc case brought about by this

rclationship. Thc rcmaining ninc jurors wcrc struck becausc

oftheir inability to set aside their prior knowledge or opiniou

aboul thc casc.

{62 Of thc trvclvcjLrrors sclcctcd to servc on thc jury. nine had

sonrc. albcit rninirlal. knowlcdgc aboul thc casc. \,4ost \\'crc

simply arvarl'thrt a policc olllccr had bccn killcd and kncw

no dctails about thc casc. [']ach clcarlv indic tcd or ammrcd

that they could bc irnpartial. Appcllant did not challcngc anl
ol these jurors for cause, indicating there was no reason (o

qucstion thcir ability to bc impartial. Sec /)r,R,rro. l00l ( )K
( l{ l(). . \ l . ti!) l, .i(l irl I I l9. Nor docs Appellant claim on

appcal that any of these jurors should have bccn struck for

causc.

1,191 !163 Appcllant asscrts, howcver. that thrcc ofthc scatcd

jurors that rvere tanriliar with the case--K.W., J.R. and

A.W--gave ansu,crs on voir di.e lbal indicate bias. A urcrc

indication of bias is insufficicnt to rcbut the prcsul'rlption of

a juror's impartiality.,t,e lrrrtt. \(t(' US xt7ll.slS.(1.
l6 j9 ("To hold that the mere existence of any preconccived

notion as to thc guilt or innoccncc of an accuscd, without

morc, is sulTicicnl to rcbut the prcsumption of a prospcctivc
juror's impartiality would bc to cstablish an inrpossitrlc

standard."). Appcllant's allcgation is based on nothing nrore

than speculation and does not establish bias. Further. K.W..

J.R. and A.W cach acknou ledgcd that thcy could lay asidc

lheir impressions, knorvledge or feelings and be inrpanial.

/r/. (lt is enough "if [a]juror can lay asidc his inrprcssion or

opinion and render a verdict based on the evidence[.]"). See

ulso Bltl' | .S/,//,'. l'):{s OK (R lsl.( X.76: l'l(l 95o.951

("Whetherjurors have opinions that disqualify them is plainly

onc of fact and thc resolution of such question is cnlitlcd

to spccial dcfercncc by a rcviewing colln."). Appcllanl thus

lails to delnonstrate that any of the sealed jurors were biased

against him duc to advcrse pretrial publicity.

l.l0l 164 Appcllanl rcccivcd a fair trial bcforc an impartial
jury. Appellant "has t'ailcd to show that thc scfting of Ihis] trial

was inherently prcjudicial or that thc jury-sclcction proccss of
u'hich he conrplains pcnnits an int'crcncc ofactual prcjudice."

\lur1,l11.111t S .rr x()1.()5 S ( t l{ rl I . The lrial courl did

nol abuse its discretion by denying APpellant's nrotion fbr a

changc ofvcnuc. Proposition V is dcnicd.

.1. Rangc of Punishorenl (Count -l)

l.1ll !165 In Proposition Vl. Appcllant conrplaius that

the jury was incorrectly inslructed on the sentencing

rangc for thc Count 3 crimc of posscssion of controllcd

dangerous sutrstance. lnstruction No. 14 told the jury that

lhc crimc of posscssion of controllcd dangerous substancc

"is punishablc by imprisonmcnt tbr two to tcn yc rs and

by a line not exceeding $5,000.00.* The jury's verdict

irnposcd the nraximum scntcnce for this crimc authorizcd
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by thc instruction, nanrcly, tcn ycars imprisonmcnt plus a

S5.000.00 fine. Appellant cornplains that lhe conect range of
purishmcnt for posscssion of mcthamphctaminc. a Schcdulc

II substance, is not more than filc years inrprisonnent and

by a fine not exceeding 55,000.00. Scc 6.1 ( ) s Supp.lo I (r.

\ l--+01(ll)( l). The Statc corccdcs plain error and requests

that this Court modify Appellant's scntcncc on Count J

lo lhe maximum tenn o[ live years imprisonment plus a

finc of 55,000.00. Bascd upon this corrcession, we lind
lhal Instruclion No. 34 gure lhc wrong senlcncing rangc.

Rclicf is warranted in thc fomr of scntencc modificatiou.

ll OS.l0ll. \ 1066. Appcllant's scnlcncc on Count -l is

thcrcfore MODIFIED to fivc years imprisonmcnt and a

55.000.00 finc. the maxinrum authorizL'd by thc goveming

statute fol this oflense. Proposition VI is granted.

5. Sufficiency of thc Evidcnct (Count 2)

l12l I43l l14l I45l 167 Thc issue in this proposition i.(who was not Appellant) "were acting weird" when Pfanstiel

whether. taken in the light most l'a\orable ra the state, any rctumcd lromc when hc discovcrcd the gun missing tllat

rational tricr of fact could havc found rhc csscnrral clcnrcnts niglrt' Pfansticl rcported it stolen to Tulsa Policc Pfanstiel

rctained thc box hc reccivcd with thc Springfield XD 9rnnr at
of thc chargcd crime bcyond a reasonablc doubt. htck'rttt purchasc fronr an Acadcmy Sporting Coods stor.c in Texas.
r' lirlrrri,r. J1i lrS .101. ll().()qS( I l7X l. 6l t.lid.ld5(,0 The box contained the serial number for rhe stolen gun and
( l()lt)):1)r/rr!. ll)ll()K( lt:9.r 7-1. 16ll l'l(l rtl lll.This matchcd thc scrial numbcr found on thc murder wcapon.

analysis recluires examination ofthe entire record, )i,rar{ r'

.\/,//('. l{)(X) ( )K ( R 17. r li. Il I'l(l 10. l5. "This Corrrt will
acccpt all rcasonable int'ercnccs and credibility choices that

tend lo support the verdict." /)rrl'rr. l0l I oK ( lt :9. r 71.:6s

I' ld lt I I l. "[T]he law makcs no distinction betwccn dircct

and circumstantial evidence and either. or any combinalior of
thc two, rnay bc sufficicnl to suppon a conviction." /Jrriril r

.\/r//{.l(ll7 ()K ( li 16. r II l(l(} l'.1(l s75. l(l-1.

I16l l47l J68 Thc clcments of knowingly coDccaling stolcn

propcrty as chargcd lrerc arc: I ) conccaling or rvithholding; 2)

slolen or fraudulcntlylt'cloniously obtaincd pcrsonal properly:

3) tiom thc ourer or pcrson havirg posscssory rights; 4)

known or belicved by the defendant to have been sto['n

or fraudulcntly/fcloniously obtaincd:5) \r'ith thc intent lo

deprivc permancntly. 1l t).S.Supp ll)16. \\ l7l1; lnstruction

No. 5-l ll. OUJI-CR (2d). The mere possession of stolen

propcrty is not cnough to prove thc clcmcnts of lhis crimc.

However, the possession of stolen property "supplenrented

with othcr facts inconsrslent with honcst posscssion. crcatcs

a qucslio[ oflact for thcjury." /Jrrrrls r. .\arrt'. l()S6 oK
( It ll. r (, : I,l l'lrl : l i. )le:. ll illtaut' r .l1r//, . leri: 0K ( It

I0l.r 5. 7(r-l l'.JLl5{)1.51){; Billru!' r .\rrtrt. l9xl(}K( lt
ll5. r ll. 650 l'j.l(l 9 1 5. 9 l l{. We have held that "ltlhe State

is not rcquired to prove that an accused had acnral krowlcdgc
that thc propcny was stolcn; it is suffrcicnt to provc that thc

accuscd had rcasolablc cause to bclicvc the propcrty was

.lL I i! ll

*15 !166 ln Proposition VII. Appcllant challcnges thc

sufficicncy of thc cvidcncc supporting his Count 2

conviction lor knowingly concealing stolen property.

Appcllart conlplains that insufficicnt cvidencc was presentcd

al trial to prove beyond a reasonable doubt that he knew or

bclicvcd thc Sprirgficld XD 9mm scmiar.rtomatic pistol in his

posscssion u'as stolen.

T70 Thc Statc's cvidencc shoued mcrcly that Appcllant

posscsscd a gun that rvas stolen tionr its rightlirl orvncr

roughly eight n)onlhs earlier in Tulsa. It does nol establish

tlrc circumstanccs under which Appcllant obtaincd the guu,

let alone demonstrate circunstantially that Appcllant kne\

that thc gun was stolen. Nor docs thc State's cvidcncc slrow

that Appcllant had reasonablc cause to bclicvc lhc gun was

stolcn. Evidcncc that Appcllant licd about his idcntity to
Officcl Tcnrcy during thc tratfic stop docs not cstablish that

Appellanl knew lhe gun was slolen. Nor does his possession

of mcthamphctrmine, thc conlcnts of his truck or his failurc

to fill out papenrolk tbr the purchase ofthe gun. The State's

cvidcncc showcd that Appcllant licd to thc victinr to avoid

l4ttl t69 Takcn in the light most f'avorable to the State.

insufliciellt cvidcnce was prcsented at trial to prove bcyond

a rcasonable doubt Appcllant's conrmission of knou'ingly

conccaling stolcn propcrty. Thc rccord cvidencc showed that

thc nrurder \lcapon was stolcn fronr thc Tulsa rcsidcncc

of Phillip Pfanstiel in July 2016. Pfanstiel does not know

Appcllant and tcstiflcd therc was no rcason for Appellant

to have been in possession of his fireann at the time ol'

Olliccr Tcrncy's murdcr. Thc gun tumcd up missing fronr

his homc aticr his niccc and hcr boyliicnd tlid landscaping

work lbr Planstiel while he rvas away running errands,

According to Pfansticl. bofi the niccc and hcr boyfricnd

WESTT AW
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bcing anested and jailcd on an activc felony wanant, not

because the gun was stolen.

ofa defendant is a rnajor dilemma lacing prosecutors in cases

ofthis typc." ll.

f72 Thc Statc also citcs Btllttry, t .\t,trL.l()sl ()K ( lt

*16 l49l $71 Thc State citcs /iootrr in support

of its claim that sufticient evidence was presented to

support Appellant's C'ount 2 conviction. lirrrr(r. however,

involvcd an admission by thc defendant to two scparate

peoplc that he kncw the forty rings in his possession werc

stolcn. /,i. l9l(6 ()K (lt ll. r l.7ll l'.2(l ll llli.
Admissions by a defendant are sufficient to prove the

knowledge clemcnt oi the crimc of knowingly conccaling

stolen propcrty. Unlikc in /JrTrrrlr, howcver, thcrc was no

cvidcncc in the prcscnt case that Appellant cyer admittcd

knowing thc murdcr rvcapon was stolcn. /i,rol:r is

therefore distinguishable.

!74 tn l)illtttt.., the false name Appellant gave to the

policc otlccr was just one piccc of thc circumstantial wcb

of er.idcncc' slrorving thc dcf'endant had rcasonablc causc to

know thc lruck rvas stolcn. We havc nothing conrparablc in

thc prescnt casc. The Statc sirnply did not mcct its burdcn

to prove lhe Count 2 crime of knowingly concealing stolen

property. Takcn in thc light most favorable to thc State, thc

evidence showed that Appellant avoided disclosure of his

idcntity to OfliccrTcmey during the (raffic stop to lvoid arrcst

on thc activc felony warrant l'rom Okt'uskcc Counly. Thc facts

surrounding the murder do not show beyond a reasonable

doubt tlrat Appcllant knew. or had reasonablc causc to bclicvc,

the Springfield XD 9mm was stolen. lnsullicicnt evidcncc

was prcscnted to support Appetlanfs convictiou on Count 2

for knowingly concealing stolcn propcny. Proposition Vll is

grantcd.

6. lotion to Disqualify the Prosccution Tcam

f75 On Novcmbcr 19. 2018, thcn Pottawatomie County

District Attorney Richard L. Smothennon sent a letter to the

Oklahoma Attomcy Gcncral requesting that Smothcnnon's

officc bc rccused from any furthcr prosccution ofAppellant's

case (CF-2017-176) and the case of co-defendant Brooklyn

Williams (CF-2017-206). To support thc rccusal requcst,

Smothermon \4'rote in pertinent pad thc following:

*17 * * i Due to recenl events in my district. the farnily

of Officcr Tcrncy has qucstioned rvhcthcr this olllcc will
have a conflict in the continued prosecution ofthese cases,

ln order to aroid the appearance of any inrpropricty. I

rcspcclfully rccusc my offlcc fron any ftuthcr prosecr.rlion

of thcsc cascs. Becausc of thc complcxity of thcsc cascs,

I took (hc libcny of spcaking with District Atlomcy Crcg

Mashbum u'ho has agrecd to acccpt both cascs slrould you

feel it appropriate.

! 76 On November 27. 201 I.i, the Attomey Ceneral's Office

grantcd Smothermon's rcqucst to recusc his Distlicl 23 otllcc
from further prosccution in botlr cascs. Thr- AG's lctlcr

cired I() ()S. \ ll5.t) as authority for the recusal. Crc'g

Mashburn, the Clcveland County District Attorncy, along

r\ ith his District 2 I stafl. rvas appointed by thc AG's Office

to takc over both cascs. Mashbum and two Clevcland Cot[tty

I .15. ('50 I'.1(l () L5 to support i(s argument. In lli //rrs', thc

dcl'endant was found aslccp at thc stccring whccl of a stolen

rruck parked eight blocks fronr the residence where it rvas

stolcn hous carlicr. When conlronted by a police oflicer, the

deftndant was unablc to produce identification and instead

gavc a false namc. Aftcr running a check. thc policc officcr

discovercd thc dcfcndant's rcal idcntity and placed him under

arrcst. Whcn thc policc officcr asked thc dcfendanl what he

was doing there, hc rcsponded that hc was waitiug tbr his

girlfriend who lived up the street. The defendant also clairned

thc truck bclonged to his fricnd. but thr-n could not givc a

namc or address for this person. /r/,l9t{l()K( lt l-l5.rr
-1. {). (r5o I} l(l ll () l(). At trial. thc dcicndant's defensc was that

a pcrson known as Mike loancd hinr thc truck. /r/ . l98l
()K(R l_15.!( s. tr. (!5t) I,.ldlt 9ll_ lS.

! 73 We found sufficient evidence was presented to support

thc conviction lor knowingly concealing stolcn propcny in

Rrl/rrl:,. We viewcd the evidentiary sufliciency question

as "vcry closc" witlr rcspcct to whcthcr thc defendant had

rcasonable causc to belic\e thc truck was stolcn. /.i.l9i(l
()K ( lt I15. !. ll-li.()50 l'.11 atr)lT.Weobservedlhalthe
Statc gcnerally must rcsort to \vholly circunrstantial cvidencc

whcn proving thc knowledgc clcment of this crimc. ld..

l9Sl ( )K ( It l15. I I l. 650 I'}ld ur t) I 7. Wc noted too that

"It]he burdcn ofshowing such rcquisite knowlcdgc on thc part

WE STt AW
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assistant districl attomcys. Travis Whitc and Patricia High,

subsequently took over the prosecution of this case and

rcprcsented thc State at Appcllant's trial.

l50l !177 In Propositiort VIII. Appcllant complains tlral Ms

High was disqualificd fiom thc prosccution of his casc, and

that hcr participntion as a rttcurber of thc trial team rvananls

rcvcrsal ofhis convictions. Appellant coltends tlrat Ms. High

was ernployed by Smothennon's office as an assistant district
attorucy at thc timc of thc rccusal rcquest: lhat the AC's

Office recused Smothennon and all of his assislants due to a

conflicl ofintcrest in thc casc; and lhfll Ms. High was thcrcforc

disqualiticd frorn participating in thc trial of Anpellant's casc

due lo a conflicl of inleres(.

'!71( The r-ecortl conlinrs that Ms. High was on Smotherrnon's

District 23 staff prior to the recusal. Ms. High was onc

of thc District 23 prosccutors rvho appcarcd on bchalf of
thc State. and who prcscntcd prossculion witncsses. at thc

joint prelininary hearing for Appcllant and Williams hcld

No\ ember 9. 201 7. The rccusal issue u'as first litigated. and

dcnicd by thc trial court. in Brooklyn Willianrs's casc on

January 24. 2019. shortly before her trial comntenced. A
prclrial heflring was hcld on Willianrs's motion to disqualiry.

At that hcaring. Smothcnnon testificd tlrat thc rcqucst fbr

recusal of his o1lice rvas nrade because the victinr's family

cxprcsscd conccnr to him that thc District Attome.v-elcct,

Alan Gmbb. had a conllict of interest that would prevent

Crlbb from prosecutiug thc casc whcn he took office on

January 7. 2019. Smothcrmon tcstiticd that hc ',r'as nc',cr

madc arvarc of any conflict rvithin his oflicc. that the cntirc

rcasorr tbr thc rcquest for rccusal was tlrc "very rational antl

real concems about horv the incorning DA's office rnight have

multiple conflicts" in bolh cascs.

179 Tonisha Rapp. the victirn's sistcr, tcstificd that Grubb had

rcprcscnted hcr mother's no* cx-husband. Michacl Tcrncy. in

a divorce proceeding in the months leading up to lhe election.

Rapp tcstificd that Cmbb madc multiplc unsubstantiatcd

allcgations against her. accusing Rapp of taking money

fionr drc paymcnt of Ofllccr Tcrncy's death bcncfits. Rapp

also tcstifrcd that Gnrbb had '1nadc vcry ruthlcss attacks

on our family nrcmbcrs. unsubstantiatcd attacks against

us lhroughout thc ulrolc tlivorcc procccding. and uc t'clt

threalened by hinr." Rapp testified that Cnrbb's legal fees in

tlrc divorcc casc were bascd on horv much hc rccovcred from

Officer Terncy's death benefils. Rapp beliered thar (irubb

pcrsonally profited from thc victim's dcath due to this fcc

arrangcnrent. Rapp tcstificd that hcr family did not tmst

Grubb lo do his job and "[t]hcrc was no way that we could

ever have a relationship" with Crubb afler his conduct in the

divorcc case.

*lE 
'180 whcn Grubb announccd that hc was running

for district attomey, Rapp exprcsscd her concems to
Smothcnnon's victim-witncss coordinator and asked what

options the lhrnily had to "bc protectcd" irr thc cvcnt Grubb

won (he election. Smothemlon sent the letter seeking recusal

of his offrcc shortly aftcr thc Novcmbcr 6, 2018. clection

in which Grubb was elected district atlomey for District 23.

Rapp tcstified that her fanrily did not pcrccivc any conflict
of intcrest prior to Alan Grubb taking office as Pottawatomic

County's District Attorney.

! li I 1'hc trial.judge rulctl ls lirllows

I heard the leslimony here of (he witness--rvell. of luo
witncsses. but thc second witrrcss in particular. And shc

certainly painted a picture of havirrg conflicts with the

ncw district atlomey bccause of civil litigation and what

happcncd prior to him bcing srvonr in as thc district

altomey.

And it would nrake scnsc to nre- and I kind of wish that this

lcltcr rvas writtcn that way, that thc futurc DA has conflicts

wilh lhe \ ictirns. and therelbre. lhey shouldn'( be doing this

casc. That's probably thc u'ay the lcltcr should have bccn

written. The rvay it's written right here is [ ] you had to have

an cxplanation--an in-dcpth cxplanation as to cxactly why

you recuscd. but then somcbody elsc in your oflicc comcs

over and errds up handling the case.

As l'vc indicatcd bcforc. I donl have any problem with

talking to thc district atbnley ahcad ol time aud secing

if he's going to be willing to lake a case. that's jusl a

recorrrmcndation to the AG. Hc can get information fron'l

any source he wants when he nrakes his appoinlnren(.

And [thc AC] certainly could havc said. rvell, thank you,

but l'll handlc it from hcrc and appoint any DA hc rvantcd

to, so thal pan docsn'l bollrcr mc at all. I'll lcll you, this

would havc bccn a lot casicr if Ms. High wrsn't handling

this casc.

Wcll, I'vc bccn obviously thcjudgc involvcd u'ith this casc

Iiom day one, and there has never been a conflict with

thc present dislricl attomcy--or Mr. Smothcnrrotr, rathcr--

his oflice in handling this particular casc. I doubt very

scriously if orrc arose in tltc last wcck hc was in otfice that

lcd to this.
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So by the actions of thc Statc and thc riming. il tcnds lo
support thc tcstimony of Ms. Rapp as far as what conllict
we'rc talking about and whcn it occurrcd.

All right. Thc order of thc Court is that thc motion be

denied.

t{12 Later, Appcllant's counscl filcd a prctrial nrotion to
disqualify the (-leveland County prosecutors frorn handling

Appcllant's casc. Aftcr hearing argumcut from both partics,

thc trial court rclied upon his carlicr ruling in Brooklyn
Williarns's casc and sumnrarily dcnicd Appcllant's rnotion.

*19 'll5 Appcllant l'ails to show cnor, plain or otherwisc.

The record rnakes clear there $as no conflict of intercsl

rcquiring disqualification of Smothermon or his District 23

olfice. The conflict of interest arose only u'hen his successor,

Alan Gntbb, was swom in as district attomey in Jaruary 201g.

The trial court's finding that thcrc was no conflict of intercst

by Smothcnror, or anyone clsc on his staff. is fully supportcd

by rhe rccord. The trial court's finding that Snrothennotr's

requesl for recusal rvas preemptive and based on the conflict
of intercst that would occur bctwccrl the victinl's family and

Grubb when the district anomey-elect was swom into office
is also fully supported by the record. Wc nolc too there is no

cvidencc that Grubb cvcr attemptcd io rcclaim authority ovcr
the case after being sworn in as DA.

183 On appeal. Appellant focuses on the argument that

Ms. High uas disqualificd from any furthcr participation

in the case afler the AG's letler granting recusal. Appellant

argucs that "Richard Smothcnron, in rcqucsting dtc Attomcy
Gcncral disqualify his ofticc, statcd it was hirrrsclf and

his oflice to be granted a recusal." Because Ms. High

was an attonrcy with Sntothcmron's ofllce at thc timc of
the recusal. Appcllant reasons that she carried the conflict
ovcr from Smothcmron's oftlce cvcn whcn shc bccanre an

assislant district altorncy in ('lcvcland Courty undcr DA Grcg

Mashbum.
()K (R 11. (. (r. 10. 160 P.id ar -lll. lll: llillLt r

15ll l52l I53l l5{l !lti4 We review the (rialcourt's ruling!/,r/.. l'x)S OK ( R ll. ( l. 95.1 Pld .1-17. .llt{-l(). Ms.

on a dcfcndant's motion to rccuse or disqualify a prosecutor High's participation in the prosecution of this case as an

for abuse of discretion. sse fiuirt r .\rr,,.,. lq()() oK ( R assistant district attomcy in Clcveland county thercfore does

:6. r l 5. 9 r9 r, r(r l r r0. lI .r7. The Statc contcnds on appcal not warrant rclief Proposition Vlll is denied-

that plain error rcview applics becausc Appcllant did not

rencw at trial his request lor disqualification. Appellant does

not deny that the disqualification issue was not renewed at 7. Prosecutorirl Misconduct
trial but clainrs thc Statc citcs no authority rcquiring rccusal

requests based on conflicts of interest to be renewed at t al. l55l tl87 In Proposition lX, Appellant alleges various

Wc agrcc with lhc State thal plain r-rror applics undcr thesc instanccs ofprosectnorial misconducl. We will not grant rclicf

circumstances. l.t tlk L,t. t ,f/rlft,. lt) l l oK ( lt l l. . 5. lht) for inlpropcr argumcnt unless, vicwed in thc context of the

t,..1(l .lig. .1.1 I (reviewing tbr plain enor a clairn that the wholc trial. thc statcmcnts rendcrcd the trial fundamcntally

appcllant's duc process rights wcrc violatcd when his former unfair. so that the jury,s verdict is unreliable. I)uulL,rt r

attomey prosecuted him in a matter substantially related to ltttitt\tillt. -177 L.S l6X. lSl. l0() S.(r. 116l.9l t I.(l l(l
the fonncr represcntation whcn the issuc was not renewcd ll.l(19S6)l I' lL,tt r. .\trttt..zo16 ()K (,tt lS.t lt. tliT l,.itl
at trial). To show plain enor, Appcllant nrust dcmonstratc ()11.917.

an actual or obvious error affecling his substantial rights.

Wc correct plain error only if thc crror scriously affccts 156l fl88 Frsr, Appellant conrends thal prosecutorial
thc faimess, integrity or public reputation of the judicial nrisconduct during prctrial procccdings deprivcd him of a

procccdings or otherwisc rcpresents a nriscaniage ofjusticc. fair trial. Appellant complains that the S(atc presentcd an
llL'trtrtr v 5/r,I( . l(lll ()K ( lt 17. ' ll). 5l() P.l(l I 151{. I 166. aflidavit with false asscrtions from an invcstigator as parr

of its writtcn rcsponsc to Appellant's motion for changc of
venue. Appellant acknowledges that he had the oppor(unily

! 116 On thcse facts. Ms. High was not burdened with a

conflict ol interest of any kind that rcquircd disqualilication

wlrcn shs rctumcd to Appcllant's casc as a ( lcveland ( ounty

prosccutor Appcllant shows no prejudicc. lct alonc that

hc was dcnicd duc proccss, bascd on thc clainl that Ms.

High was conflicted oul of the case. A1 most. Appellant's

argumcnt suggcsts thc appearancc of a conflict of intcrcst

by Ms. High. Under these circumstances. Appellant must

show actual hamr rvhich he does not do. Sce l.tttll,ntt . )ltl I
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to rcbut the purporlcd misstatcments iu lhc invcstigutor's

amda\ il at a prelrial hearing on his motion lo change venue

wilh tcstinony lionr a dcfcrrse. investigator. As discusscd

above in Proposition \', Appcllant's motion for change of
vcnuc t'ailed bccause the total rccord docs not show that

a prcsumption of prcjudice bascd on prctrial publicity rvas

\.! arrnnled. Furlher. the aclual record of|oiI r/irr lor the jurors

who heard Appcllant's casc failcd to show actual prcjudicc

due to pretrial publicity or any other factor Under these

circumstances. Appcllant fails to show that hc was dcnicd a

tundamcntally lirir trial bascd on lhc Statc's writtcn rcsponsc,

thc invcstigator's affidavit or thc trial courl's nrling denying

thc nlotion for chargc of vcrrue-.

[57] !189 Secorrl, Appcllant complains that thc State cngagcd

in prosccutorial misconduct by challcnging thc adnrission

at trial of portions of his policc intcrvicws. During thc

tirst stagc of tlial, dcf'cnsc counscl sought to introducc

lestimony aboul Appellant's stalements during two police

intcrviews conducted at thc hospital. Thc trial court cxcludcd

this lestimony as selt'-serving exculpatory statements lhat

amountcd to inadmissible hcarsay whcn offered by thc

dcl'cnse. against thc Statc. to provc thc truth of thc matter

asscrtcd. Sce I'ltillip' t. .\tttrt. l98s ()K ( lt l{)1. " 6-s.

7r(, I'.1(l ()0J. (){)7, Defense counsel nonetheless was able

to clicit testimory that Appellant said "l'nr sorry guys" to a

pararnedic and a police oflicer riding with hirn in the back

ofthc ambulancc aftcr the shooting. A policc bodycarrr vidco

showing this statcnrcnt was also played for thc jury.

*20 !90 During thc penalty phasc. thc trial court--ovcr thc

Statc's objection--allowed the defense to elicit testimony in

its casc-in-chicf about allegcd rcmorse Appcllant exprcsscd

during thc policc intenierv at the hospital. Thc trial coun

rulcd this was propcr mitigation cvidcncc during thc pcnalty

phasc. Invcstigator Jason Holasck was prcscnt during thc

interview and teslilied that Appellant expressed remorse to

hinr. According to Holasek. Appcllant said "['nr sorry" two

or three limes and also said "fellas. I hope you belie\e that."

Holasck testificd hc cnded thc intcrvicw bccause Appcllant

sccnlcd cmotienal. C)n cross-cxanlination. Holasck claritied

lhat Appellanl never said during the inler!iew (hat he was

sorry for murdcring Officer Tcrncy; nevcr said tlrat hc was

sorry for shooting the victim; and never said what he was

sorry tbr.

'91 Ncxt. thc dcl'cnsc introduccd a shorl ridco ofAppcllaul
takcn lionr Dcputy Brian (bluurbus's br ycanr. Dcputy
( olunrhus vr as r ith Appellant at the hospital alier thc nlurder.

During the vidco. Appellant. who appcars to bc sitting on

a toilet. can be heard telling lhe deputy lhat he was sorry

for "whatevcr I done." Appcllant also said that hc could llot
remenrber rvhat happened.

f92 Appcllant fails to show on this rccord prosccutorial

nrisconduct. Thc Slatc's evidcntiary objcctions during first

stagc were bascd on controlling law and thus wholly propcr.

Further. Appellant was able to explore during (he penalty

phasc the issuc of his allcgcd remorsc at thc hospital through

the testirnony ofln',estigator Holasek and Deputy Colunrbus.

Based on this cvidcncc. the trial court instnlctcd thc jury tlrat

cvidcnce had bccn introduccd that "Byron Shepard is sorry

and has expressed remorse. He has apologized to al least four

diffcrcnt policc offrcers and first respondus."

f93 During closiug arguncnt, thc Statc argued that Appcllant
lrad showcd no rcnrorse for thc victim's death. This argumcnt

was based on rcasonable infcrcnces drawn from thc rccord

cvidcncc. Thc State rcfcrenccd rccordings ofjail phonc calls

in which Appellant made no expression of remorse for the

murdcr, but instcad braggcd to a fricnd about livirrg the

"gangster life" in the county jail while lamenting that it
was not nearly as much fun as he thought it would be.

Appcllant dcscribcd hirnsclf as "a cclcbrity" in lockup and

asked rhetorically why the aulhorities "gol lo take everything

so scrious" about his case. Towards thc end of thc call.

Appellant is heard matter-of-factly saying how "it's alrvays a

shamc whcn a cop dies" and laughing about tclling his dcfense

team how they ncedcd to worry about the timc hc "lurcd" a

man to his housc and "bcat him" with a pipe. li Appcllant
also said on the call thal he needed his friend to go over and

"ring" the bcll of a nran for punching a holc in Appcllant's

nrother's wall. The State reasonably argued that thejail phone

call capturcd Appcllant's truc anitudc about thc murdcr.

l58l li94 To lhe extenl Appellant relies upon non-record

cvidcnce fron his lirrlc I I I application in support of
this clainr, he is not entitled to reliel Appellant's police

intcrvicw at thc hospital was not lnadc part of thc trial
rccord. Supplcnlcntation of tlrc rccord undcr llulc I ll is not

appropriate merely to cure a defendant's failure to preserve a

prosccutorial misconduct claim bclorv. l.rarrrrr r .St,r/t'. ll)lx
()K ( lt rl. ! 55..11,1 l)._ld li.il. 197. Appellant t'ails to shou

prosccutorial miscouduct and wc dcny rclicf for this claim.

l59l '95 /7rrrl. Appellant complains thal llre prosL'culor

nraclc inrpropcr urgunlcnt aId objqction lo proposcd dclcrtsc

Ianguage t'or Instruction No. .16 that cridcnce had bccn
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introduccd that Appellallt. at thc timc of thc trial. was

being treated lor unspecified neurocognitive disorder and

unspccificd r.lcl)rcrrrr c rlrsrr|rlcr. At thc proscculor's rcqucst,

the trial court changed the language in the instruction to

state that Appcllaut "suffcrs from ttnspccitied ncurocognitivc

disordr.'r and unspcciticd (lL)rrr's\i\c disorrlcr'. which can be

treatcd." Appcllant fails to shorv that h!- was dcprivcd of a

fundanrcntally fair rial it violation of due proccss tiom thc

proseculor's objection. The change in the language of the

instruction for this mitigating circumstancc was slight and did

not detract from the testinlony ofDr. Antoinette Mc(iarrahan,

thc dcfcnsc neuropsychologist, lhat AppellaIrt was taking

thrce mcdicutions whilc incarcerated fbr rnood stabilization.

*21 !196 Nor did thc languagc uscd dctract fronr thc

numerous other nritigating circumstances listed in Instruction

No.,16 that were rclatcd to Appcllant's mental hcalth issucs.

This includcd statcnlcnts, bascd on tcstimony from th!-

dcfcnsc cxpcns, thal !.videncc was introduccd thal Appcllant
"suffcrs frorn a lorrg history of anxicty and dcprcssion

due to long tenn nlelhamphetanrine use"; "has severely

lou' sclf worth": "has reduccd intcllcctual ability. problenrs

in attention and concentration, poor reasoning skills. and

mcmory dcficits"; "has problcnrs with brain processing

and working nrcmory compared to mc'n of samc age and

educalional background"; "has nrore adverse childhood

expcricnccs ... than 95'/o of thc population"i 'suffers from

Corrrplex l\'st Irxu|lrJlr. Strc:\ Srrrrlrrrrrc due to severe

and chronic childltood trauma. which is trcatablc": and

"is opcn to treatrrrcnt." Appcllant was not dcprived of
a fundanr!'ntally fair scntcncing procccding bascd on thc

languagc of lnstruction No. 46. Relicf is denied lbr this claim.

l60f I6ll 162l l97 Fourrh, Appcllant claims

prosccutorial misconduct during thc first stagc closing

argurrrcnl surrounding thc text rncssagc evidcncc warrants

rclict'. Appcllant ditl not object to thcsc remarks, thus waiving

reviel on appeal of all but plain enor. Iirrrr c r .\l,rlr'. l0ll
( )K ( lt l). . l:. 5l() P lrl 516.5iI.Wc find no crror. plain

or othcr\.\'ise. from thc challengcd argumcnts. "IT]hc partics

haye widc latitudc lo arguc thc cvidcncc and rcasonablc

infercnccs frorn it in thcir closing argr.nncnts." /r/. l()ll
()K ( lt li ' ll il() l).iLl .rt r\1. Taken in context. the

proscctrlor's challcngcd comn,tcnts about thc tcxt messagc

cvidencc uas rcasonablc commcnt ur thc cvidcncc prcscntcd,

not prosccutorial rnisconduct. At issuc was thc nlcaning ofthc
text mcssagc. sent tionl Appcllant's phorrc during an cxchangc

with tlrooklyn Willianrs about his stolen uelding truck, that:

"Thcy nradc one nristakc LOL. Push nrc too far and jail isn't

an option. I can't get thcm all but I promisc the first four or
five are mine."

!9li The State reasonably argued this tcxt message. sent

roughly onc wcek prior to Officcr Tcnrcy's murdcr, was

cvidence showing malicc atbrethought in the prescnt casc.

The prosccutor argued that cven if Appcllant was talking

about taking out four or fivc pcoplc who werc not policc

ollcers. the lexl message evidence slill showed what

Appellant was capable of at the timc of Officer Tcrncy's

killing.

t99 The prosccutors hcrc did rot rnisstatc the eviclcncc.

Instead. they dreu reasonable inferences liom the evidence

to argue that Appcllant had malice aforcthought uhen h!.

shot and killed OtTicer Temel'. This was rvholly proper. Set,

.\rrril.rr r .lrdrt,. l0l5()K ( lt ll.! l l. 151{ P.ttl llto. lli6
("Counsel cnjoy a right to discuss fully from thcir standpoilrt

thc el idcncc and the infcrcnccs and dcductions arising from

it."); /)rrl,' r ,lrrrrr.. l9()l OK (R I5. ! 5i. ()51 I'.1(l

l5l. 166 ("the right of argunrent contenrplates a liberal

frecdom ofspcech, and ... thc range ofdiscussion, illustration,

and argumcntation is widc")l l\'harhtt t .Sftri. l9s7 ()K
( R l9+. ! ll. 7Jl llld ll6l. ll(r5 (reasonable inferences

adduccd fronr thc cvidcncc do not amount to prosccutorial

misconduct), Relief is denied for this claim.

16.ll l61l lll00 Fllit, Appcllant complains that thc

prosecutor iruproperly argued facts not in evidence during

first stagc closilg with rcspect to statcments rnadc in thc

autopsy report prepared by Dr Nichols. Appcllant complains

that his righl to confrontation was dclricd bccausc tl]e

lhat prosccuter argucd faqts not in cvidencc about Dr Nichols's

rr-port. Appcllant did nol arguc belo$,that his confiurtation
lighls rvcrc r iolatcd by tlris argumcnt ol'llrc prosccutor. Wc

rcvicw this claim for plain crror only. /ri ?,rr r ,\/rrl,'. l(x)li
OK ( l{ 1.. ll. 111 l'.lrl 577.5S0; (il,tt:i1t r .\trirr.. l0(}7
( )K ( R l:. . 9(,. li7 P irl l-ll. I 59. Wc lind no crror. plain

or otheruisc. frorn the challcnged arg ncnt- The prosccr,rtor

reasonably responded to defense counsel's use ofinilornralion

from an abscnt witlrcss's conclusions in the original autopsy

report. It was liir game for the State lo question the value

of Dr Nichols's statcmcnt in a rcport conccming thc dctails

about the gunshot wound 1o thc victirn's thiglr bascd on his

abscnce as a witncss. drc limitcd naturc of thc tcstilying
pathologist's conclusions and othcr cvidencc in thc casc

refuting the clairn lhat C)fficer Temey shot himself, Appellant

\,!.as not dcprivcd of a furrdamcntally fair trial. or any othcr

WESTTAW



2023 0K CR 15

constitutional right, bascd on thc challenged argument by thc l69l I104 Scvcrrr,t. Appcllant claims that prosccutorial

prosecutot Reliefis denied for this claint. misconduct deprired hinr ofa fundanrentally fair senlencing

procccding. Appcllant says thc prosccutor during closing
*22 !ll0l Snti, the prosecutor did not corrmit misconduct argulnent misstated and mischaracterized the penalty phase

with the argumant thal Appcllant's tcxl mcssage thrcats evidcncc, cngaged in name calling, offcrcd pcrsonal opinions

to Brooklyn Williams constihrtcd evidcncc dcmonstrating on Appcllant's guilt or crcdibility. implied Appcllant was

malice alorethought. In lhis regard the prosecutor argued: lying and sought to inflame the passions of the jurors. Most

of thc prosecutorial argument challcngcd on appcal drcw no
fAppcllant] knorvs what--obviously knows what happcns objection at trial. linriting our review to plain error only.
whcn you pull a gun ol1 someonc and point it at thcm Thc prosccutor's arguments challenging thc tcstinlony of
because think of the threats in lhose lext messages Tells thc rlcfcnse psychological experts, thc prosecutor's rcfcrcnce
Brooklyn williams ['ll put one benvccn your eyes ls that to thc dashcam vidco and the prosccutor's reqrcst that the
going to be an accident too? Or the other people that he was jury irnpoic thc death pcnalry so that justicc u,as tlone tbr
talking about taking oul Appellant's crinre amount to reasonable comrnents on the

Thcn hc tclls Brooklyn williams ifl didn't love [your son] cvidcnce and an appropriatc rccommcndation on punishment

so nruch. l'd kill you. was that going lo b" un u..'id"nt ruo"' that submitted th!- qucstion of justicc to the jury' s"e

So thc otlrer thrcats gocs to whal hc intcnds rvhen hc points llLlilnrrnv r.S/,//r'. ll)01 ()K( l{-lo.r 1.17.6l)l' id.1. il.
a gun at somcbody and pulls the triggcr. There rvas no error, lel alone plain error. from these comments

by thc prosccutor. Irorr. ltlll{ ()K ( lt 10. r! ll9-ll. -lll
fl02 Dcfcnse counscl objccted to thc phrasing of the I'..1(l ,tl 65-.1-i5.

prosecutor's argument, complainiDg that it confused the intent

at issuc in thc presenl casc with the intent Appellant had for *23 l70l tll05 Dct'cnsc counscl did objcct when thc

Brooklyn Williams. Thc trial court dircctcd the prosccutor prosecutor. during the State's Ilrst closing argument.

when speaking about inten( to the jury "to refer to the commented that Brcanna Shcpard, thc Appellant's cighteen-

elcmcnts in this casc only." At defensc counscl's requcst. thc year-old daughter, "is as much of a victiur." Ms. Shepard

trial court admonished the jury not to "lose track of the fact testificd on Appellant's bchalfas a mitigation wilncss during

that whcn wc'rc talking intent, it's for this casc only." thc penalty phasc. Ms. Shepard tcstificd that shc did not know

the bad sidc of hcr fathcr. which included domcstic violencc

165l 166l 167l l6ttl Tl03 On appcal. Appcllant claimsgainst lrcr mother. but that shc had heard thc stories. Ms.

that thc prosecutor's argumcnt was intcnded to arousc anger Shepard told thejury she nonetheless loved Appellant. wanted

and inflanre the jury and raise societal alann. Appellanl to continuc lraving a rclationship with him and did not want

also conrplains tlrat thc trinl court's adnronishment failcd to hinr to receive the death penalty.

adequately cure the improper reference by the prosecutor.

These objcctions werc nol raiscd al lrial thus limiting our 1106 Thc prosccutor's challcnged commcnt about Ms.

revicw to plain error only. l]rrrrra. l00ti oK (lt .i.. Shepard being "as tltuch ofa victim" does nol amount to

ll. 177 l)..1(t ar 5lt0; (i/r,rr4r. 1007 ()K (lt ll.. 9(). 157 prosccutorial misconduct when takcn ill context' Aftcr the

I,..i(l .r l5(). There was no plain error as the trial court's kial court ovemrled Appellant's objection' the prosecutor

admonltlon cured any possrble error. &'t, liur.r,,r r .\artr'. argucd:

I9li7 OK ( I{ 5{).. 10. 7il I'.ld l(15. Nlll. Appcllanl is
not entitled to relief based on lhe admoni(ion given because

dcfcnsc ctxurscl rcqucstcci the languagc used. This aspcct we don't pick our parcnts we don't

ot'Appellant's prosecutorial misconduct clainr is waived as Pick our parcnts [Appcllant] didn't

invited error. ( rt \tn-Rt)rt i!tt,:r .\i,rlt,. r0 r0 oK ( rt ri. 
pick his,rother And tells youon Pagc

2 or 3 [of lnstruction No. 46] that
! 71. l -l I I' ]d I I l. : 17. All th ings considcrcd, Appcllant was lre lovcs hcr unconditionally. Brcanna
not dcprivcd ofa fundamcntally fair trial from the commcnts Shepar4 doesn,t get to pick her father.
by {he prosecutor. Relielis denied for (his claim. And shc probably docs lovc him. Of
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coursc slrc docsn't lvant him to receivc

the death penalty.

{107 Takcn in contcxt. the prosccutoCs cornmcnts addrcsscd

utat u'as obvious. namely, that Ms. Shcpard's pain and

agony was the product of Appellanl's crirninal actions. The

prosccutor gavc hcr intcrpretation of this cvidencc to thc jury

which is pemitted during closing argument. There uas no

prosecutorial nrisconduct with thcsc commcnts.

l7l I lll08 Finally. wc considcr thc prosqcutor's statcr'rcnt. on

two separatc occasions during his tinal penalty-phasc closing,

thal Appellant was a coward. The flrst instance when (he

prosccutor callcd Appcllant a coward occurred as follows:

He brought his daughter in here.

Dcfcndant brought his daughter in

hcrc. Therc's no agc rcquiremcnt for lll
years old to testifv. But he brought hrs

Iti-ye'ar-old daughtcr in hcrc. Ladies

and gentlemen. I subnrit to you he's a

coward for doing tltat.

t 109 Dcfcnsc counsel objcctcd to this panicular conrnrcnt.

urging during a bench cont'erence thal the prosecutor "knows

as wcll as I know that thc Dcfcndant didn't bring anybody in

Ircrc. Hc can say thc Dcfendant's counscl brought hirn in hcre.

But it's just--it's so unfair." Thc prosccutor rcspondcd that

dct'ense counscl u'as doine herjob. but Appellant "alloucd ir
to happen." After a long discussion al lhe bench. the trial court

dcnicd a dcfcnsc nrotion for nristrifll and simply dircctcd thc

State to move on.

l72l llll0 Whcn thc prosccutor rcsumcd. lrc told thc jury
"Not only that. but he was a corvard on March 26(h, 2017,

too when hc pullcd thc trigger and killcd Justin Tcmcy." No

det'ense objectiorr was registered to this comment, waiving

lcview lbr all but plain error

. lll On appcal. dle Statc conccdcs error fronr both

col'rlmcnts. Horvcvcr. the Statc tclls us rcliefis unwarrantcd

because Appellant rvas not deprived of a fundamenlally fair

trial iD violation ofduc proccss from thcse crrant comrncllts.

The State sontends these twa Ueeting comments did not

impact lhc outconrc ofthc scntcncing proceeding.

I7.11 l71l llll2 We have repeatedly held that name calling
is lookcd upon rvith dislavor and prosecutors should refrain

from airing their personal opinions in this rnanner 8.g.,

llutttun t .\tLrrt- l0(ll OK ( t{ ll. ' l(\. 1l l'.i(l Jll. 5l):

lltlt,jtt|r..11l//i.. l{ll)(}()K ( It I.. il.()91 Pld tSl. {01.

The proseculor's cornmen(s here undoubtedly were irnproper.

Noncthclcss, we agrcc that Appellant was not dcprived of a
fundamentally t'air sentencing proceeding in violalion ofdue
process by thcsc commcnts. Thc Suprcrne Court has made

clear that, for purposcs of duc process, it "is not cnough that

the prosccutols' remarks wcrc undesirable or cvcn universally

condenrned." DunlLt. 177 l r.S. rl l s l . I0() :i.( 1. 116-l

(intcmal quotation omittcd). Rather, the rclcvalt qucstiorl

is rvhether Ihe challenged comments by the prosecutor so

infected thc trial with unfaimcss as to makc the rcsulting

serltcncc a dcnial ofdtrc proccss. l,l

*24 ll13 The challenged conlrnents here were eclipsed

b)'thc strong cvidence prcscntcd by the Statc ill support of
the lour scparate aggralating circurnstanccs found by the

jury. Thc evidcncc ovcrwhclmingly showcd that Appcllant

nrurdcrcd Ofticer Tcmcy lor thc purposc of avoiding lawful
arrcst or prosecution on thc felony arrcst warrant from

Okfuskcc ('ounty and that Ofliccr Tcmcy was acling as a

peace oflcer in the perfornrance ofhis official duty rvhen he

was rnurdered. '" s""F:t() s.t0It. \ 70Ltl{5).lr').

1ll4 Thc Statc's cvidcncc also ovcnvhclmingly supported

thc prior violen( fclony and continuing thrcat aggravating

circumslances. s"" F:t ()sl0ll. \ 7{)l Il( t).(l). The

Statc introduccd a ccnificd judgnlcnt arrd scntcnce documcnt

showing that Appellant was convicted in Oktuskee County

Case No. ('F-201 l-54 ofassault and battcry with a dangcrous

u'capon for luring Christopher Buxton to a rcsidcnce and

bcating him with cithcr a nrclal pipc or alurninunr bat. Thc

Statc also prcscrtcd testimony from Buxton dcscribing thc

beating thal Appellanl inflicted on him. Buxlon teslified

Appcllant rcpcatcdly bcat hinr "frorn shouldcr b ankle" and

that he was struck rnore than tcn times with either a uretal

pipe or alunrinurn bat. whcn Buxton askcd Appclhnt to stop.

Appcllant said "rhe only u'ay you arc lcaving hctc is in a body

bag." Buxton still has a scar fronr where his head was bashed

opcu during ths attack. rcquiring sevcnteen slaplcs. Buxton

also sutlcred a broken rib thal ncver healed properly and still

causcs him pain today. This cvidcncc was rclcvaut to provc

w€sTrAll
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both thq prio[ violcnt fclony ilggravator and thc- continuing

threat aggravator.

'ill5 ln addilion. the penalty phase evidence showed that

Appellant had out-of-control angcr issucs lowards womcn

throughout his adult lil'e. Thc cvidcnce showed that Appellant

physically attacked a girlfricnd named Jcssic (last narnc

unknorvn) in Amanda Sandcrs's drivcway. When Sanders,

who was visibly pregnant. allenrpted lo inter\ene. Appeltant

put a shotgun in Sanders's facc after tclling hcr to nrind

hcr own busincss or hc would shut hcr up. l? Appcllant
was also routincly violent durirrg his rclationship with
Brandy Annstrong. leaving visible cuts. bruises and other

injurics and on a fcw occasions choking her lo thc point of
unconsciousness rvith his hands. Appellant kicked Annstrong

down thc fiont stairc of thcir trailcr housc while shc was

holding thc couplc's int'ant son and bcat her rvith his tisnvhen
she retumed to collect her things the next day. Appellant

also bcat Brittany Swayzc, a woman rvith whonr he was in a

relationship lor several years. using his tists during arguments

and chokingl hcr to the point of unconsciousrcss at least

once. Appellant also pulled out his penis during a domestic

disputc with Brittany and. after pushing hcr sixtecn-ycar-old

brolhcr, Cody Swayzc, dorvn onto a couch told Cody that

he (Appellanl) could nrake him "suck it". The record shorvs

Appellant's usc of methantphctanrine ard alcohol fueled

much of this violence.

*25 fll6 Thl' rccordings of lhc jail phonc call in rvhich

Appellanl is heard bragging to a friend about living the

"gangslcr lil'c" in the courrty jail whilc awaiting trial on thc

present charges and larlenting thut it was not nearly us much

lun as hc thought it would bc. discussed abovc, also showcd

Appellant's futurc dangcrousness. See Tttt rLntinL r Stttt'.

Iees()K( R 1i.' 7S.9()5 l'ltl ()5i.977 ("A dcfcndant who

does not appreciate the gravity oftaking another's life is more

likely to do so agaiu.") (internal quotation omittcd).

1l | 7 As with thc aggravating circumstanccs, nothing aboul

the prosecuto|'s co[rnrents calling Appellant a coward could

distract lhc.jury from considcring fully the cDonrous aurounl

oi nritigatbn cvidcncc prcscntcd by thc dct'cnsc about

rirtually evcry aspect of his lile and mental health. This

cvidencc r,r'as prcscutcd through fricnds and family nrcnrbcrs

ol Appellant. The rnitigation cvidence included teslimony

conceming Appcllant's dmg abLrsc; his difficultics at birth;
the bcatings Appcllant's mothcr sullcred as a child at tha

hands ofhcr nrother; Appellant's educational background: his

family background: his u'ork lristory as an ironu'orker and

skill as a mcchanic; his manuthcturing of u'rcthanrphctaminc:

his generosity towards others: the domestic violence he

witncssed and rcccivcd as a child from his stcp-fathcr and

his defense of his mother: thc lore he reccived fiom his

gra[dparcnts and thc carc hc providcd for his sick and dying

grandfathcr; Jris plcscription for Xanax; his carc lbr Sondra

Joncs whcn shc had urrnucr: meth usc by Appellant's lnothcr

and stcp-tathcr; drug dcaling by Appcllant's nrothcr; use

by Appellanl's mother of metharnphelarnine manufactured

by Appcllant; lhc dcprcssion and low-cstccm suffcrcd by

Appellant's mother as an adult, her near-fatal overdose and

Itcr stly in a psychiatric hospllal on two scparrlc occnsiolrs:

thc mental cruclty Appellant cndurcd at thc hands of his

molher; lhe lies Appellant's nrother told him aboul the idenlity
of his fathcr; thc positive influcncc of Appellant's parcnts.

grandparents and others in thc cornmunity; Appellant's

dcfcnsc ofchildhood lricnd Shannon Million frour sclroolyard

bullies; the tantrums Appellant thrcw as a child rvhcn hc did
not get his way: thc dcvastating impact in 20l6 that thc dcaths

of lris grandf'athcr and a fricnd. Jamcs Colc. had on Appe.llarrt;

and the love of Appellanfs friends and family, including his

cighteen-year-old daughter, who want to continuc to lravc a

relationship rvith him and who do not want him to receive the

dcath penalty.

'1 ll8 As discussed aboye. Appellant also presented

cxpcrt testimony fronr f)r McGarrahan, thc tlcfcnse

neuropsychologist. who testified that Appcllant had

bordcrlilc intcllectual fuDctioni[g and cxhibitcd a pnttern of
anti-social traits likc irresponsibility. impulsivity. failurs to

follow society's norrns and gctting in trouble with thc law.

Howcvcr, Dr. McGarrahar clarificd that Appcllant docs not

meet the full diagnostic criteria for .\l]tis()clal l)crstrn lrl!
[)rsortlcr. According to Dr McGarrahan, Appcllant suffers

fronr problenr-solvirrg deficits. inrpulsir ity. poor planning and

poor rcasoning. Shc concluded that Appcllanl suflcrs fronr

an unspccifictl ncurocognitivc disordcr, a long history of
un(reated depression and drug and alcohol-use disorder. Dr.

McGarrahan found that Appellant's childhood history was

rit'e rvith adrerse childhood experiences. nreaning rrrrrllrplc

lllrunllrs, drat put him at risk as art aduh to havc ncgativc

outcomcs, ncgativc mcntal hcalth issucs. rnedical issucs and

bchavioral problcms.

*26 till9 Dr. Michael Gomez. a clinical psychologist

specializing in trauma therapy for childrcn and adolcsccnts.

testified that Appellant suffered from Conrplex l'ost-

llirrrnrrlic Sllcss [)isrrrdcr causcd by multiple childhood

lraumas. Tlrc adverse childhood cxperienccs causing



2023 0K CR 15

Appcllant's traurnas includc dorrtcstic violcnce- in thc

household. parenlal drug Lrse and psychological nraltreatment

and ncglcct by his nrother. According to Dr. Gomez,

Appellanl's childhood trauma rernains untreated. lndividuals

witlr the lcvcl of childhood trauma cndured by Appellant

typically cngage in a highcr use of drugs or alcohol as a

coping tool lo dcal u ilh traumfltic strcss symptoms and suIler
anxicty. dcpression, aggrcssion and conduct problcrns. Dr.

Cemez teslified lhat the chronic childhood trauma suffered

by Appcllant has rcsultcd in his brain functioning in survival

mode using quick. inrpulsive and aggressive decision making.

Appcllant wenl urrlrcatcd despitc tlrc cxistcncc of therapics

that would havc bcctr cffcctivc in rcsolving his traurratic

stress syu'rploms. Dr Comez opined thal Appellanl's Complex

PTSD can still bc addresscd today with cffcctivc thcrap].

This, in tum. nray resolrc the aggressive beha', iors Appellant

has cxhibitcd as an adult. Appcllant told Dr. Gomcz that hc

was opcn to therapy.

1120 This rccord shows that Appcllant presentcd substantial

evidence of mitigating cilcun]stances for the jury to weigh

against the cvidcncc prescntcd by thc Statc in support of
all four aggravating ciruunrstances. Sr c I I () S Srrpp 1l) 1.1. \
701 l0(( ): ll () S l0l l. 1 7{)l.ll, That cvidcncc included

the testimorials of tiicnds ard tamily mcrnbers who did not

want Appellanl to receive the death penalty. Upon revierv of
thc total rccord, wc find that Appcllant was not deprivcd ofa
fundamentally tair senteDcing proceeding in violalion ofdue
proccss fronr the prosccutor's corrlrrcnts herc. At most. thc

prosccutor's comnrcn(s dcscribing Appcllant as a "coward"

amounted lo an altenrp(ed rhelorical flourish that fell flat and

had no inrpact \4'hatsocvcr on thc casc. Relief is dcnicd for

this claiur,

'[2] ln sunrmary. wr- tind that thc various instances of
prosccutorial misconduct allegcd in this proposition. whcn

considcrcd cithcr intlividually or cumulativcly, did not rcndcr

Appellanl's trial and sentencing proceeding fundamentally

unfair such that thc jury's vcrdicts are unrcliable. Rclicf
is unwananted in lhis case for prosecutorial misconduct.

Proposition tX is dcnicd.

8. lrtcllectual Disabilitr

[]n no evcnt shall a dcfcndant

rvho has rcceived an intelligence

quotient of scventy-six (76) or abovc

on any individually adrninistered.

scicntifically rccognized, standardized

intelligence quotient tcst administcrcd

by a licensed psychiatrist

or psychologist, be considered

intellectually disabled and. lhus. shall

not be subject to any proccedings

under this section.

'l 123 Appellant argues this provision violates the Eighth and

Founcenth Anrcndmcnts becausc a defendant with just onc

score of 76 or over always falls outside the mandate of

Irkins r. liryinit. 5r6 ['.S. .](l-1. lll S.(1. ll{1. l5i
L.tid.2d .1.15 (l(){)l)that intellcctually disablcd offcndcrs arc

categorically excluded frorn capital punishment. ltl tt
.117-l l. I ll S.( r. lll:.

! 125 At thc tinrc of Dr. Mccarrahan's cvaluation, Appcllant

hud limited use of his leti hand and anr tiom thc gunshot

wounds lrc sustaincd in this casc. Indecd. Appcllant told Dr.

McGarrahan that his hand r,r'as nunrb and dirfir'r lravc muclr

fccling in il. As such. Appcllant was unablc (o hold a pctl

or pencil in his doninant hand. This causcd Appellant to bc

unable to use his dominanl hand as required for t\,'o ofthe
tiDcd test battcrics during thc IQ tesling. Dr McGarrahan

threlv out the scores frorn the tests aflectcd by Appellant's

inability to usc his dorninsnt hand and rccalculated his l'ull-

l75l tll22 In Proposition X. Appcllant challcngcs thc

constitutionality of ll ().S.Sul)p.l{)19. rr 701.1(ltrt('t which

statcs:

i[24 Appellant did not raisc this claim bclow. Nor did hc

prcviously claim to bc intcllcctually disablcd, or othcrrvisc

rcquest a hcarinS to addrcss tlrc issue of intcllcctual disability.

as rcquircd by Oklahoma law. See I I ( ) S Sullp l() I 
(). 

\\

70I l()h(l)).(l t. The record shows rvhy. Dr. McCanahan, the

dcfense ncuropsychologist. tcstified at trial that Appcllant
has bordcrlinc intcllcctual t'unctioning. not intcllcctual

disability. Dr. McGanahrn adnrinistcrcd to Appcllanl thc

Wcschler Adult Intelligcncc Scale-Fourth Edition to asscss

his intellecturl ability. Appellant's full-scale tQ score was 77

aftcr bcing adjustcd uprvard by Dr. McGarrahan fronr 7J. Thc

score adjustrnent was due to physicalrlifficulties encountered

by Appcllant in tl')e usc of his dorninant hand during thc

tcsting proccss.
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scalc lQ scorc usiltg rcscarch-bascd nrethotls. 1'his proccss

resulted in a lull-scale lQ score oI approximately 77.

*27 l76l tll26 Appellanl's failure to raise belorv his

cor'lstitutional challenge to thc intellectual disability statuts

waives review on appeal lbr all but plain cnor. Wc find no

error, plain or otherwise. Filrr. we have rejecled a similar
constitutional challengc to:I ().S.Supp.loI9. \\ ?oLl0h(( )

in the past. See l rt't,nt r .Vrrk. l0l0 OK ( lt .1. < .l(r. .170

I).1d i(Xl. -11s. Seconl. Appcllant fails to slrow how any

purpodcd dcficiencies in thc intellcctual disability statute

iurpacts hirn. The statute was never applied to him because

hc never raiscd the issue of intcllectual disabiliry during

the trial court proceedings. lnstead. he presented expert

tcstimony showing he has bordcrline intellccnral ftrnctioning.

We obscrvc too that Appcllant has oft'ercd nothing on appcal

lo suggest lhtt the score ad.justmenl Dr. McGarrahan made

was inrproper On thcsc facts, tlrcrc is no crror, plain or
otherwise. See Sara' r llotLtr,ttt.100: OK ( l{ 17.. lS.

-16 Pld 15..1. lili ("The traditional rule is that a pcrson to

whom a statutc may constitutionally be applicd may not

challenge that statute on the ground that it rnay conceivably

be applied unconstitutionally to others in situations not bcforc

the Court." (internal quotation omitted)). Proposition X is

denied.

trial that Appcllant lras bordcrlinc intcllcctual lunctioning.

Appellant's t'ull-scale IQ score was 77 alter being adiusted

uprvard, lronr 73, by Dr. McGarrahan duc to physical

dillculties encountered by Appellant in the usc of his

domiuant hand during the tcsting process. Appcllant has

ollcred nothing on appcal to suggcst that Dr Mccarahan's
work in this casc. including lrcr conclusions with rcspcct

to Appellant's full-scale IQ, was somehow inrpropcr. Nor

does he sholv rvhat additional testing would prove. Trial

counscl reasonably relicd upon Dr. McGarrahan's conclusions

in not pursuing an intellectual disability defense and in not

challenging drc constitutionality ol ll o S Suppl0l(). \
7l)l l0tr(( ). Appcllant l'ails to show dcticicnt pertirrrnalcc or

pre.iudice from counsel's failure to pursue this meritless issue.

/l/c,trrlcr'. lof 2 OK ( lt :7. '1 -1 1 . 5:6 Pld al l l6X; Srr.'n4 t

r ,V(k,, 1000 OK ( R .+. !l 61. 99.1 P.}l (r I , 7l.

t 129 Secoad, in Proposition VI, we cured the error stemnling

frorn thc erroncous scntcncing rangc scr fo(h in Instruction

No. l.l for the crirne of possession of controlled dangerous

subs(ance. By modifying Appcllant's Count 3 scntcucc.

Appellant's clainr ofinctfcctivc assistance. for failing to objcct

to tlris instruction is rendered moot. Sce ll llt( | .\ttttt. )lllt)
( )K ( lt l. ( ll.lrr I' r(t |06l.l(ll0-7|:.1/,.rr?//r \/,/r(,. ll)l('
( )K ( It 9. r ll. l?l P td 5{)i'i. 5l 5.

9. lneffective Assistance of Cottnsel

{ 127 In Proposition XI. Appcllant contcnds thal trial counscl's

perfonnance at trial was conslilutionally ineffective for (l)
failing to rcqucst a hcaring to dctcrrrine whcthcr Appellant is

intellectually disabled; (2) failing to object to lnstruction No.

3.1 which gavc tltc' wrong rangc of punishnrcnt ftrr the crimc

of posscssion of controllcd dangcrous subslancc:1-11 f'ailing

to objecl lo lhe various instances ofprosecutorial misconducl

allcgcd in Proposition IX that wcrc unprescrvcd; (.{) failing
to argue fbr the adnrission of Appellant's statements to law

enforccmcnt during thc pcnalty phase: (5 ) failing lo prcsctrt

childhood photographs and lamily photographs of Appellant

in mitigation during thc pcnalty phasc: and (6) failing lo
prcseDt a nritigation specialist duriug thc penalty phasc.

J77l tll28 Firut. Appellant fails to show ineffectivc

assistancc of counsel rvith any of thcsc claims. Scc

Srri,Altnl. -166 llS nl(isl. l0-lS(l 1051. Trial counscl

was not ineff'ective foL failing to request a hearing to

dctcrminc whethcr Appcllant is intellcctually disabled. As

discussed in Proposirion X. Dr McGanahan testified at

1130 Third. Appcllant fails to show Salt l/orrrl prcjudicc

bascd or counsL-l's failure to objcct to the prosccutorial

misconduct claims we denied relief for in Proposition [X.
( i//rr'/7 r: .Vr//('. l{}ll ( )K ( li 19. ' ll. 5 l7 P l(l 977. 9S5.

lTtll '!1131 For,zlr. Appellant complains that trial counsel rvas

incffcctivc for failing to scck adnrission during lhc pcralty
phase of an audio recording of his tirst hospital interview

with policc. Appcllant says that hc can be hcard bccoming

cnrotional on thc rccording after bcing told fbr thc first

tinrc that Olliccr Tcrncy was dcad. Appcllant clainrs this

rccording arguably put him in a bcttcr light than Dcputy

Columbus's btrdycam rideo llhich shorved hinr sitting on

thc toilet whilc sayiug he was sorry. This claim dcpends

upon non-recortl evidence, specifically, a DVD of the audio

rccording of his police interyicw. Appellant llas attflched

rhc DVD to his application lbr cvidentiary hcaring filcd
simultaneously rvith his brief-in-chiel'. We therefore apply the

It ulc .1. I l( t:l ) standard for an cvidentiary hearing in rcvicwing

this inellecti\eness claim. Il.ulc.i I I ( lJ )( .1 t( b x r ). llttlct ol tltL
()l,ltlrtnu ('r)uttt)l ( t'ituindl ..11t1,u1:. Tille 22. Ch. 18. App.
(2023\'. \hth|tri.llJl()()K ( R Il. (r -16--17. -l7ti l'..1(l irl .l(,r).
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*2E l79l !1132 Upon review o[ the audio recording. rve {ind

drat Appcllant fails to show by clcar and convincing evidclcc
there is a slrong possibility trial counscl rvas ineflective for
failing to utilize or idcntily the conrplaincd-of cyidcnce. Thc

rccording of Appellant's first intcn'ic'n with policc at the

hospital docs rcvcal thal hc bccamc somcwhat emotional after

bcing told of Oflccr Tcnrcy's passing. Howcvcr, thc defensc

presented testimony in its case in chief from lnvestigalor

Holasek tlut Appellant cxpresscd rcnrorse to him during

the interview by saying lwo or lhree times to the officers
"l\n sorry" and also "fellas. I hopc you bclicvc that."

Holasck also tcslitlcd that hc cndcd thc intervicw bccause

Appellant seemed enmtional. Holasek too clarified on cross-

examination that Appcllant ncvcr said during thc intcrvicw

that he was sony firr nturdering Olficer Temey; nerer said

that hc was sorry for shooting thc victim; and ncvcr said what

hc rvas sory tbr.

Jl33 Bascd on thc total circuntstanccs prescntcd here,

Appellant fails to show a reasonable probability of a

diffcrenl outcomc during thc pcnalty phase had dcfcnsc

counsel atternpted lo ofl'er the audio recording of Appellant's

policc intervicw. Thc jury alrcady was awarc of Appellant's

purporlcd cxprcssions ofrcmorsc during the policc intcrvic*'
frorn lnvestigator Holasek's testimony. And the jury also

sarv policc bodycam vidcos of his purponed cxprcssions of
remorse made in lhe back of the arnbulance shortly after the

shooting and latcr whilc sitting orr a toilct at fie hospital.

As thc tcstimony and thc vidcos rcvealed. thc sinccrity of
Appcllanl's c\prcssions ofcmotion during thc intcrview was

qucstionablc becausc Appcllant ncvcr said he was sorry lbr
killing Officer Temey. All things considered, Appellant is not

entitlcd to ar evidentiary hcaring on lhis clainr and rclicf is

denied.

I80l lll34 Fr'liir, Appcllant cornplains that trial counscl

was ineflective tbr failing to present photographs showing

Appcllant during childhood. along rvith othcr photographs

showirrg Appellant rvith his daughters Aubrey Dawn and

Alcxis as wcll as his son, Byron Jr. Thc photographs wcrc not

madc part ofthe rccord on appeal and arc includcd as cxhibits

to Appellant's liulr I ll application. Appellant presents four

photographs depicting hinr as a child: onc photograph shows

him as an inlbnt in his rnother's anns. trvo are individual

school photographs takcn whcu hc rvas six alld scvcn years

old. antl a fourth phob shou,s Appcllant posing in his high

school football uniform. Appcllant also offcrs twclve othcr

photographs dcpicting hinr at home witlr thrcc ofhis childrcn,

soure during what appear to be lamily events.

! 135 Upon review ofthe photographs, rve find that Appellant

t'ails to show by clear aud convincing cvidcnce thcrc is a

strong possibility trial counscl was ineffcctivc for t'ailing to

utilize or idcntify the conrplained-of evidcncc-. llulc .i lltltt
(lXb)(i). /lr/,'' ol tlrL'()Altfutnt(rurrt ol (rtnrntl .lllt*rl..,
Title 22, Ch. lti, App. (2023); .tlthl,tvt.2ttl0 OK ( ll. ll.
.r -16-J7. .17x I, id lr .160. The photographs would not havc

altered thc cvidcntiary calculus in this casc and ovcrcomq

the strong evidence presented by the State in support ol'four
scparatc aggravating circurnstances, discusscd il Proposition

lX. The photographs also would have addcd very little to the

dcfcnsc nritigation cvidcncc that was inlroduced at trial. As

discussed in Proposition IX, thcjury was prcscntcd during thc

pcnalty phasc with a plcthora of mitigation tcstimony fronl
tiiends, fhmily membcrs and expert witncsscs discussing

rirtually every aspect of Appellant's life including his

rclationship u ith his childrcu. This includcd testimony from

Panr Dodson. Appellant's biological nrother, ald Breanna

Shepard, Appcllant's cightccn-year-old daughtcr, wlro urgcd

thc jury to sparc his lit'c.

!136 Thc photographs too nlust bc judged against thc

broader penalty-phase evidence showing Appellant was a

poor exanrplc ofa father who viciously attackcd womcn. Thc

record shows Appcllant had only sporadic involvemcnt with

his childrcn due to drug use, One of Appcllant's daughtcrs.

Aubry, was takcr irto DHS custody and adoptcd out to a

non-paren(. The State's evidence also shorved that Appellant

inflictcd domcstic violcncc against two of the mothcrs of
his children, resulting in the breakup of those relationships.

In onc instancc, Appcllant kicked Brandy Amrstrong, his

cstrangcd wil'c, down the stairs in front oftheir trailcr housc.

\,!hile Armslrong rvas holding lbeir infant son- Based on lhe

total circumstanccs, inclusion ofthe plrotographs as pan ofthc
det'ense case-in-chief would not have resulted in a sentencc

lcss than dealh tbr Appcllant. This evidcncc also could havc

backfired against the defensc bccause of Appcllant's history

of domestic violcncc and his failurc as a parent. Relief is
dcnied for this claim.

t'29 JEll 1137 Finally. Appcllant corrplains that trial

uounsel \ as rnelTectire lor failing lo presenl lestirnony

from a mitigation spccialist during thc pcralty phasc. Thc

problem u'ith this claim is that Appcll{nt does not tcll us

ulrat a nritigation specialist rvould tcstify to al trial. l,tr
r .\/r/ft,. l{)(}-l OK ( l{ 17. ' l16. 9li l'.1(l .ils. t5l (an
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appcllant must present c\idencc. not spcculation. second

guesses or innuendo in order to meel lhe clear and convincing

evidence standard for a hearing under l{lrlc \. I I ): .\rttnltlt.
l(nx) ()K ('R -.1. r (,1.9,).1 t'ld lt ".i (dcnyin-e incffectivc
assistance of counsel claim where appellant failed to show

what witncss's testimony would bc). Funher. Appellant

prcscntcd two wcll-qualillcd cxperts during thc pcnalty phasc

to teslily conceming Appellant's rnental health issues and

childhood traunra. Dr. McGarrahan and Dr Gonrcz rvere

retained by trial counsel and collectively provided an entire

day's worth of tcstimony on these subjccts. This in addition

to mitigation tcstimony fiom numcrous fricnds and t'amity

urct'nbcrs conccnting virtually cvcry aspcct ofAppcllant's life.

Appcllant fails to show dclicicnt pcrfonnancc or prejudicc

uith this clairn for failing to presen( tes(imony from an

unnanrcd nritigation expcrt. Proposition XI is dcnicd. And.

the application for evidentiary hearing is DENIED.

Ill. ( i)lrstitu I i(,llr litt of Aggrr\ rting ( ircunrstnD(rr

lE2l tlllS ln Proposition XIl. Appellant challenges the

corlstitutionality of the avoid arrest or prosecution and thc

continuing threat aggravators. Appellant complains that these

aggravators arc rurconstitutionally vaguc and fail to pcrform

thc nccessary narror,l ing function. Wc havc rcjcctcd thcsc

claims in the past. 8.9., \o/r'rr l .lrllrr'. l0l l oR ( li 5.

r ll5. -lNi l, lri t19. Si9 (continuing threat aggravaring

circumstance is constitutional); lJ,,\r('r .fr,r/('. l(ll7 OK ( R

II). . 71. -100 I,.t(l i{11. 85()-6(} (avoid arrcst or prosccution

aggravntor is constitutional). Appellant oflers nothing in his

current argumenl to cause us to questiofl the validity ofthose
prcvious holdings. Proposition XII is dcnicd.

lbund cnor lrom thc prosccutois statcmcnt callinn Appellant

a corvard l Proposition IX).

t 140 The curnulative etl'ect of these cmors does not warrrnt
relief. As nrcntioncd carlier. wc dclcnrincd that trial coulscl
was not coustitutionally incffcctivc becausc Appcllant was

not prcjudiccd by thc thcory of dcfcnsc prcscntcd during thc

first stagc oftrial. Wc curcd the crror rvith Instnlction No. 34

by rnodifying Appellant's Coun( J sentence (o the maximurrr

allowed under thc govcrning scr)tcncing provision. Wc also

cured the sufficiency of the evidence issue by reversing and

rcrnanding Count 2 with instruclions to disntiss. And wc

found that thc prosccutor's error in calling Appcllant a coward

did not deprive Appellant o[ a fundamentally thir trial in

violation of duc proccss.

J 14 I Thc cunulat ivc cft'cct of tlrc cnors lound iu this casc did

not deprirc Appcllant ofa tundamcntally fair trial in violation

of due proccss. Tlris sinrply is nol a case whe-rc numcrous

irregularitics during Appcllant's trial tendcd to pre.judicc his

rights or othelwise deny Appellant a fair trial, See .\ltt rittL'.

r .\(rft.l0l(' OK ( l{ 1.. S5. 17ll'l(l 1100. lll()(reciling
cunrulativc crror standard). Undcr the total circumstanccs

presented here, Proposition Xlll is denied.

fl42 This Court must detcrminc in evcry capital casc:

(l) whethcr thc scntcncc of dcath was imposcd undcr thc

influence of passion. prcjudice, or any other arbitrary factor;

and (2) rvhcther thc cvidence supports thc jury's frnding

of the slalutory aggra!ating circurrrstances. ll {).S.1(lll. \
701 I 1(( ).

Il. ('unrulative Error

lti.ll ! 139 In Proposition Xlll, Appcllant claims that relicf
is uarrantcd lir cunulativc cnor. In thc prcscnt casc. r'c
assumcd dcficicrrt pcrfornrancc by counscl bascd on thc

theory ofdefense presenled during the guilt stage oftrial but

found that Appellant could not show Srr i, l/,2r,/ prcjudice
(Proposition I). Wc fbund clror bascd on tlrc crroneous raugc

of punishment listqd in Instruction No. 14 for thc crirnc of
posscssion of controlled dangcrous substances (Proposition

VI). Wc also lbund insufficicnt evidcncc was prcscnted to

supporl Appellant's conviction in Count 2 for knowingly

conccaling stolcn propcrty (Proposition VII). F'inally, we

*30 lE{l fl43 }laving rcvicwcd thc record in this casc.

wc find that Appellant's dcath scntcnce was not thc result of
trial error or improper evidence or rvitness testirlrony and lhat

the dcatlr scntencc was not imposcd undcr thc influcncc of
passion. prejudice or any other arbitrary fackrr.

tl44 Thc jury's findings that (l) Appcllant, prior to thc

murdcr. rvas conviclcd ofa fclony involving thc use or thrcat

ol'liolcncc to thc pcrson; 2) thc nrurdcr was coDrmittcd

for lhe purpose of avoiding or plevenling a lawful arrest

or prosccution; l) thc victim of thc nrurdcr was a pcacc

officer or guard of an institution urder the control of the

Dcpartncnt of Corrcctions. and such pcrson was killcd in

pcrformancc of otlcial duty; and 4) at thc prcscnt timc thcrc

III,\NDAToIiY SENT]]NCE REvI E\\'
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exisls a probability that Appellanl rvill commil criminal acls

ofviolcncc that would constitutc a continuing thrcat to society

wcrc anrply supponcd by the cvidcncc. S.,c Fl I ( ) s l0I I .

\ -01 ll( l).(5).{7).(s).

'! 145 Wcighing thc aggravatinS circumstanccs and cvidcnce

against the mi(igating evidence presented. rve find. as did

thc jury bclow. thal thc aggravating circurnstanccs in this

case outweigh the nritigating circumstances. The jury had

a substantial basis upon which to firld lhat the aggravating

circumstanccs outucighcd thc mitigating cvidcnce and

supported the death penalty in this case. The sentence ofdeath

in this casc is factually substantialcd and appropriatc.

I)U(',tSt()\

! 146 Thc Judgment and Senlcnc!- of thc District ( ourt on

Count I is AFFIRNIED. Thc Judgmcnt and Sentcncc of
thc District C'oun on (ount 2 only is REVERSED AND

REMANDED WITH INSTRUCTIONS TO DISMISS.

The Jr,rdgrnent and Sentence of the District Court on Counl

3 is AFFIRNIED cxccpt thc scntcncc is MODIFIED kr

fire years imprisonlrenl and a 55.000.00 line. Appellanfs

application for c'vidcntiary hcaring on Sixth Anlendrncnl

claim is DENIED. Pursuant to Iiul.' I15. llttl,': ttl rltt

( )Althrnn ( t'rt t t'l ( t rrtrntl .lpp, rl',Tille ll. Ch. Itl. App.

(202-l). the MANDATE is ORDERED issucd upon dclivcry

and filing ofthis decision.

l(()\\ I \\l). PJ.:( ONCUR

I t \ll'KI\. J.: CONCUR

L I \\ l\. J.: CON( [rR

Nlt ssl l\I r\. J.: ( ONCUR

All ('itxtions

2

3

--- Pld ----. l0lt wL 6 1 596 t0. 201.1 oK cR l 5

Footnotes

See FZ t O.S.201 1 . S 701 .1 2. The State dismissed a fifth aggravator-that the defendant knowingly created

a great risk of death to more than one person-prior to commencement of the penalty phase.

The record shows James Bishop is the name of Appellant's grandfather. Appellant's actual date of birth is

July 17, '1981-not July 17, 1979 as he told Officer Terney.

The State's evidence shows that the effectiveness of a taser correlates to the distance between the probes

when they attach to the body. The closer the probes attach on a subject's body, the less effective they are

in causing incapacitation because the electrical currents delivered by the taser affect fewer muscle groups.

Officer Trevour Story responded to the scene just minutes afler the shootout and, in checking Appellant for

weapons, observed the taser probes still attached to Appellant's buttock. Although he could not give an exact

distance, Officer Story testified the taser probes were not located far enough apart on Appellant's body to

be incapacitating. Ofticer Story opined, based on his training and experience, that the taser probes were

anchored far enough apart on Appellant's buttock to be painful, and to cause cramping, but not to keep a

person from moving. Lt. lv'lallinson similarly testified that, in his opinion, the taser deployment was nol effective.

Dr. Pfeiffer did not conduct the autopsy in this case. Dr. Clay Nichols, a pathologist with the state medical

examiner's office, conducted the autopsy of Justin Terney and generated a written report. Sometime before

Appellant's trial, Dr. Nichols suffered a massive stroke, leaving him one hundred percent debilitated and

unavailable to testify. Dr. Pfeiffer testified at trial as a substitute witness concerning the cause and manner

of the victim's death. Dr. Pfeiffer examined archive data from his agency's file for the victim's death which

4
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included the autopsy photographs, toxicology report and investigator narrative. Dr. Pfeitfer clarified in his
testimony that he did not base his opinions on Dr. Nichols's autopsy report.

Oflicer Shawn Crowley similarly testified that, during his twenty-four-year career, he had never carried his
semiautomatic pistol without it being chamber loaded.

Lt. Mallinson admitted on cross-examination that he did not inspect the victim's gun that night before starting
the shift, Defense counsel had lnvestigator Jason Holasek demonstrate for the jury the sounds made when
Officer Terney's taser was unholstered and re-holstered on his duty belt. Defense counsel also had Lt.

Mallinson demonstrate the sounds made when he unholstered and re-holstered his gun and taser. Based
on this evidence, defense counsel argued that the metallic clicking noise heard on the dashcam recording
was the sound of Officer Terney re-holstering his taser-not Appellant loading a round in the chamber of the
murder weapon-

Dr. Nichols's last name is spelled "Nickels" in the portion of the transcript reporting Dr. Pfeiffer's testimony.
The portion of the transcript reporting the closing arguments, however, was prepared by a different court
reporter and spells the name as "Nichols." Review of the certified autopsy report in this case, which was
admitted as an exhibit at Appellant's preliminary hearing, confirms the correcl spelling is Nichols.

To the extent Appellant complains that trial counsel's flawed defense theory resulted in the trial court declining
to instruct on lesser included offenses, this aspect of his Proposition I claim also lacks merit. As discussed
in Propositions Il, lll and lV, lnfra, insufficienl prima facie evidence was presented at trial to support the
requested lesser included offenses. Because the record evidence did not support instruction on these lesser

included crimes, Appellant cannot show Strick/and preludice with this argument

This includes an affidavit and report from Tom Bevel, a crime scene reconstruction expert retained by trial

and appellate counsel to review the case. See Application for Evidentiary Hearing on Sixth Amendment

Claim, filed with this Court by Appellant on September 17,2021, ln his affidavit, Bevel states that he told

defense counsel before trial that the possibility of Offlcer Terney shooting himself in the right thigh could

not be conclusively ruled out but was improbable. ln a report prepared for appellate counsel, Bevel similarly

wrote that Officer Terney shooting himself cannot be ruled out as it is possible but that, in Bevel's opinion, it is

improbable. Bevel also concluded in his report that there is no physical evidence to support the conclusion that

Appellant shot himself. ln reaching these conclusions on appeal, Bevel considered, inter alia, the testimony

of Dr. Pfeiffer and information from Dr. Nichols's autopsy report. Bevel also noted in his report the metallic

clicking sound heard on the dashcam recording seconds before the gunfire, describing it as a "sound like

chambering a round into [the] chamber" of a gun.

With this disposition, we need not address the State's argumenl that there was an insufficient nexus between

the underlying felony and the murder of Officer Terney. See Malaske v. Slate, 2004 OK CR 18, lJfl 4-6, 89

P.3d 1116. 1117-18i Wade v. Srare, 1978 OK CR 77, 1l1l 34, 581 P.2d 914, 916.

421 U.5.794.95 S.Ct. 2031, 44 L.Ed.2d 589 (1975).

Notably, only two conventional news articles are contained in the record for our review. These articles were

attached to Appellant's pretrial Application for Change of Venue. While Appellant attached a list of links to

articles in his Application for Evidentiary Hearing on Sixth Amendment Claim, Appellant did not raise an

ineffective assistance of counsel claim related to these links in his brief. This Court thus cannot consider this

extra-record evidence. Rule 3.11(B)(3Xb), Rules of the Oklahotna CoLtd of Criminal Appeals, Title 22, Ch.

18, App. (2023). See also Garrtson v State, 2004 OK CR 35. tl 131 n.36. 103 P.3d 590,612 n.36.
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1 3 fhe voir dire Wocess that followed was divided into two phases. The entire venire panel was initially provided

with the OUJI-CR (2d) 1-10 juror questionnaire when they checked in forjury service on the first day. Potential
jurors were then randomly divided into panels of fourteen or fifteen individuals. The first stage of vo,7 dire

began the next day. During this stage, each panel was questioned separately, over the course of four days,

on the issues of pretrial publicity and death qualification. The first stage concluded once seventy potential

jurors had been passed for cause on these specific issues. At that point, the remainder of the jury panel was

released, and the second stage of vo,r d,re commenced. The second stage consisted of a general inquiry

of the remaining venire panel, beginning with thirty individuals randomly selected from the group of seventy.

Twelve jurors and three alternates were ultimately selected.

14 At the conclusion of the second phase of volr dlre, defense counsel announced that it could not pass the

panel for cause. Counsel cited two reasons: (1 ) the denial of some of Appellant's for-cause challenges based

on "death penalty questions" during the first stage of voir dire: and (2) the denial of some of Appellant's

for-cause challenges made that day during the second-stage general inquiry. Pretrial publicity was not

mentioned. Additionally, although Appellant requesled eight additional peremptory challenges, the record

shows his request was not based on pretrial publicity concerns. Appellant asserted that he had unsuccessfully

challenged for cause the first eight jurors he struck; however, the record shows Appellant only challenged

seven of the nine jurors struck-B.N., D.N., K.J., M.t., B.N.B., B.D.B., and A.S. Appellant challenged D.N.,

B.N.B., and B.D.B. each during the first stage of voir dire due to death qualification concerns. Appellant

challenged B.N., K.J., M.L,, and A.S. each during the second-stage general inquiry for non-publicity reasons.

15 The Stale's penalty-phase evidence showed that Appellant was convicted in Okfuskee County District Court,

Case No. CF-2011-54, of assault and battery with a dangerous weapon for beating Christopher Buxton with

either a metat pipe or aluminum bat. The facts surrounding this attack were presented as part of the State's

penally phase evidence.

17

These aggravating circumstances were established at trial primarily through the first stage evidence. During

the penalty phase, additional evidence was presented in support of both these aggravating circumstances.

The State introduced Officer Terney's CLEET records confirming his certification as a peace officer al the time

of his murder. Further, Pamela Dodson, Appellant's mother, lestifled on cross-examination during the penalty

phase that she spoke with Appellant the morning of the murder, on March 26, 2017. Dodson knew that law

enforcement officers in Okfuskee County were attempting to apprehend Appellant. Dodson asked Appellant

to surrender to authorities. Appellant dismissed this request and said 'Mama, l'm not going back to iail."

Appellant was convicted of the misdemeanor crime of Reckless Handling of a Firearm in Hughes County

District Court, Case No. CF-2007-68, for his actions towards Sanders.
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IN THE COURT OF CRIMINAL APPEALS
oF THE STATE OF OKLAHOMA Frrn

IN COTJRT OF CRMT.IALAPPE!'LS
STATE OF OI(AI.ICITIA

BYRON JAMES SHEPARD, ocl 2 0 20?3

JOHN D. HADDEN
CLERKAppellant,

Case No. D-2O2O-8

STATE OF OKLAHOMA,

Appellee.

ORDER DENYING PETITION FOR REHEARING

This matter is before the Court on Appellant Byron James

Shepard's Petitionfor Rehearing and Motionto Withdraw the Mandate

which was filed on October ll, 2023. Rule 3.14(8), Rules of the

Oklahoma Court of Criminal Appeals, Trtle 22, Ch.18, App. (2023),

provides:

B. A petition for rehearing shall not be filed,
as a matter of course, but only for the following
reasons:

(1) Some question decisive of the case and duly
submitted by the attorney of record has been
overlooked by the Court, or

(2) The decision is in conflict with an express
statute or controlling decision to which the
attention of this Court was not called either in
the brief or in oral argument.
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The present petition fails to state a valid basis for rehearing

under this Rule. We did not overlook any issues or facts surrounding

Proposition X as Shepard now argues. On the contrary, we applied

the governing law to the facts of this case in denying Shepard's

intellectual disability claim. Shepard's petition for rehearing is

therefore DENIED.

IT IS SO ORDERED.

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this

;Z|:day of f fcy'-,- ,2023'

SCOTT ROWLAND, Presiding Judge

rL. ,4l.,*--
ROBERT L. UDSON Vice Presiding Judge

G UL
s

DAVID LEWIS, Jud e

WILLIAM J. M

2

SEMAN, Judge

,

J.



ATTEST:

Clerk

No. D-2020-8, Byron James Shepard v. State of Oklahoma

0, 71"1J'*

3


