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UNITED STATES COURT OF APPEALS
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UNITED STATES OF AMERICA, Nos. 22-50161
22-50162
Plaintift-Appellee,
D.C.Nos. 2:13-cr-00826-PA-1
V. 2:21-cr-00545-PA-1
ELVIS EDGARDO MOLINA, MEMORANDUM"

Defendant-Appellant.

Appeal from the United States District Court
for the Central District of California
Percy Anderson, District Judge, Presiding

Submitted December 5, 2023
Pasadena, California

Before: WARDLAW, LEE, and BUMATAY, Circuit Judges.
Elvis Molina appeals his above-Sentencing Guidelines sentence imposed
following his guilty plea for illegal weapons possession and upon revocation of his

supervised release for possession and distribution of a controlled substance. We

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

&k

The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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have jurisdiction under 18 U.S.C. § 3742(a) and 28 U.S.C. § 1291, and we affirm.

1. The court’s reference to gun violence statistics at sentencing. Federal Rule

of Criminal Procedure 32(i)(1)(C) requires that, at sentencing, the district court
provide defense counsel the opportunity “to comment on the probation officer’s
determination [in the Presentence Report] and other matters related to an
appropriate sentence.” Fed. R. Crim. P. 32(i)(1)(C) (emphasis added). We have
interpreted Rule 32 “to require the disclosure of all relevant factual information to
the defendant for adversarial testing.” United States v. Warr, 530 F.3d 1152, 1162
(9th Cir. 2008) (quoting United States v. Baldrich, 471 F.3d 1110, 1114 (9th Cir.
2006)). Where, as here, a defendant does not object at sentencing to a district court’s
compliance with Rule 32, we review for plain error. See United States v. Kaplan,
839 F.3d 795, 803 (9th Cir. 2016).

Molina contends that the district court violated Rule 32 by impermissibly
relying upon materials outside of the record in imposing an upward variance of 30
months above the applicable Guidelines range. Molina maintains that he would have
contested the district court’s discussion of gun violence statistics had he been
apprised before sentencing of the court’s intent to introduce them at the hearing.

Molina’s argument is unavailing. The district court justified its sentencing
decision based on Molina’s extensive criminal history, his repeated violations of

probation and supervised release, and the seriousness of illegal firearm possession.
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The record suggests that the district court introduced the gun violence statistics to
merely support the non-controversial proposition that “illegal possession of firearms

2

is a serious offense.” That Molina was not afforded an opportunity to contest the
statistics did not substantially affect his rights given the district court’s reliance on a
litany of other factors that would justify an upward variance. The district court’s
failure to provide advance notice therefore did not constitute plain error.! For the
same reason, Molina’s due process argument fails, too. See Baldrich, 471 F.3d at
1111 (“[Clompliance with Rule 32’s requirement to disclose factual information
relied on in sentencing satisfies the defendant’s due process rights.”) (citing United

States v. Gonzalez, 765 F.2d 1393, 1398-99 (9th Cir. 1985)).

2. Substantive Unreasonableness. Molina also contends that the sentence is

substantively unreasonable because the district court failed to properly weigh the 18

U.S.C. § 3553(a) factors. We review the substantive reasonableness of a sentence

! Molina argues that his case is indistinguishable from Warr. In Warr, we
noted that “it can hardly be disputed” that, when sentencing the defendant, the
district court “relied on” an outside study by the Bureau of Prisons (BOP),
concerning “how age and criminal history category affect an offender’s likelihood
of recidivism,” and that the study “amounted to relevant factual information.” 530
F.3d at 1157, 1162-63. Here, however, the record indicates that, although the
district court perhaps unnecessarily invoked the statistics, it did so to underscore the
gravity of illegal weapons possession generally and did not necessarily or
exclusively rely on the statistics as the basis for imposing an upward variance in
sentencing. Moreover, even in Warr, we held that the district court’s reliance on the
BOP study did not constitute plain error. /d. at 1163 (holding that, “although the
district court should not have cited the study without first notifying the parties, its
failure to do so does not amount to plain error”).
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for abuse of discretion taking into account the totality of the circumstances, see Gall
v. United States, 552 U.S. 38, 51 (2007), and we may not reverse simply because we
believe that a different sentence is appropriate, United States v. Carty, 520 F.3d 984,
993 (9th Cir. 2008) (en banc).

The district court properly weighed the § 3553(a) factors, and the court’s
sentencing decision was not predicated on the gun violence statistics invoked at the
hearing. Considering “the nature and circumstances of the offense and the history
and characteristics of the defendant” under § 3553(a)(1), the court noted that Molina,
a convicted felon, possessed a loaded firearm on a public street, ran away from the
arresting police officers, and threw a bag containing a loaded gun over a parked car.
The court also noted that officers found a bag of methamphetamine in Molina’s
pocket upon his arrest—the same illegal substance which he was convicted of
possessing in July 2014. Moreover, assessing “the need for the sentence imposed”
under § 3553(a)(2), the court stressed the seriousness of illegal firearm possession,
explaining that Molina’s “conduct has not been deterred by the punishment
approaches employed by various courts up until now,” and observing that Molina
had previously been afforded alternative forms of correctional treatment.

In light of the above, the record belies Molina’s contention that the district
court improperly imposed an upward variance “because of undisclosed statistics

regarding mass shootings, homicides, and ghost guns.” Given its “superior position
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to find facts and judge their import under § 3553(a),” Gall, 552 U.S. at 51 (citation
omitted), the district court did not abuse its broad sentencing discretion in

concluding that an above-Guidelines sentence was appropriate.

AFFIRMED.
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United States District Court
Central District of California

UNITED STATES OF AMERICA vs. Docket No. CR 21-545 PA

Defendant Elvis Edgardo Molina Social Security No. 3 6 0 3

True Name: Molina Argueta, Elvis Edgardo
akas:  Also known as: “Commando;” “Lil Commando”

SENTENCING JUDGMENT AND PROBATION/COMMITMENT ORDER

MONTH DAY YEAR

(Last 4 digits)

In the presence of the attorney for the government, the defendant appeared in person on this date. July 11 2022
COUNSEL | Brandon Wallace, Pro Bono / Anthony Lewis, CJA

(Name of Counsel)

PLEA | GUILTY, and the court being satisfied that there is a factual basis for the plea. |:| NOLO |:| NOT
CONTENDERE GUILTY

FINDING | There being a finding/verdict of GUILTY, defendant has been convicted as charged of the offense(s) of:

Felon in Possession of a Firearm and Ammunition in violation of 18 U.S.C. § 922(g) (1), (g) (9), as charged in
Count 1 of the single-count Indictment.
JUDGMENT | The Court asked whether there was any reason why judgment should not be pronounced. Because no sufficient cause to the
AND PROBY/ | contrary was shown, or appeared to the Court, the Court adjudged the defendant guilty as charged and convicted and ordered
COMM that: Pursuant to the Sentencing Reform Act of 1984, it is the judgment of the Court that the defendant, Elvis Edgardo Molina,
ORDER is hereby committed on Count 1 of the Indictment to the custody of the Bureau of Prisons for a term of 60 months.

Upon release from imprisonment, the defendant shall be placed on supervised release for a term of three years under
the following terms and conditions:

1. The defendant shall comply with the rules and regulations of the United States Probation & Pretrial Services Office
and Second Amended General Order 20-04.

2. The defendant shall refrain from any unlawful use of a controlled substance. The defendant shall submit to one drug
test within 15 days of release from custody and at least two periodic drug tests thereafter, not to exceed eight tests per
month, as directed by the Probation Officer.

3. The defendant shall participate in an outpatient substance abuse treatment and counseling program that includes
urinalysis, breath or sweat patch testing, as directed by the Probation Officer. The defendant shall abstain from using
alcohol and illicit drugs, and from abusing prescription medications during the period of supervision.

4. During the course of supervision, the Probation Officer, with the agreement of the defendant and defense counsel,
may place the defendant in a residential drug treatment program approved by the U.S. Probation and Pretrial Services
Office for treatment of narcotic addiction or drug dependency, which may include counseling and testing, to determine
if the defendant has reverted to the use of drugs. The defendant shall reside in the treatment program until discharged
by the Program Director and Probation Officer.

5. As directed by the Probation Officer, the defendant shall pay all or part of the costs of the Court-ordered treatment to
the aftercare contractors during the period of community supervision. The defendant shall provide payment and proof

of payment as directed by the Probation Officer. If the defendant has no ability to pay, no payment shall be required.

6. During the period of community supervision, the defendant shall pay the special assessment in accordance with this

CR-104 (docx 12/20) JUDGMENT & PROBATION/COMMITMENT ORDER Page 1 of 5
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judgment's orders pertaining to such payment.

7. When not employed or excused by the Probation Officer for schooling, training, or other acceptable reasons, the
defendant shall perform 20 hours of community service per week as directed by the Probation & Pretrial Services
Office.

8. The defendant shall cooperate in the collection of a DNA sample from the defendant.

9. The defendant shall submit the defendant's person, property, house, residence, vehicle, papers, or other areas under
the defendant's control, to a search conducted by a United States Probation Officer or law enforcement officer. Failure
to submit to a search may be grounds for revocation. The defendant shall warn any other occupants that the premises
may be subject to searches pursuant to this condition. Any search pursuant to this condition will be conducted at a
reasonable time and in a reasonable manner upon reasonable suspicion that the defendant has violated a condition of his
supervision and that the areas to be searched contain evidence of this violation.

10. The defendant shall not associate with anyone known to the defendant to be a member of the Mara Salvatrucha
Gang and others known to the defendant to be participants in the Mara Salvatrucha Gang's criminal activities, with the
exception of the defendant's family members. The defendant may not wear, display, use or possess any gang insignias,
emblems, badges, buttons, caps, hats, jackets, shoes, or any other clothing that defendant knows evidence affiliation
with the Mara Salvatrucha Gang, and may not display any signs or gestures that defendant knows evidence affiliation
with the Mara Salvatrucha Gang.

11. As directed by the Probation Officer, the defendant shall not be present in any area known to the defendant to be a
location where members of the Mara Salvatrucha Gang meet or assemble.

The Court authorizes the Probation & Pretrial Services Office to disclose the Presentence Report to the substance abuse
treatment provider to facilitate the defendant's treatment for narcotic addiction or drug dependency. Further
redisclosure of the Presentence Report by the treatment provider is prohibited without the consent of the sentencing
judge.

It is ordered that the defendant shall pay to the United States a special assessment of $100, which is due immediately.
Any unpaid balance shall be due during the period of imprisonment, at the rate of not less than $25 per quarter, and
pursuant to the Bureau of Prisons' Inmate Financial Responsibility Program.

Pursuant to Guideline § SE1.2(a), all fines are waived as the Court finds that the defendant has established that he is
unable to pay and is not likely to become able to pay any fine.

Defendant advised of his right to appeal.

In addition to the special conditions of supervision imposed above, it is hereby ordered that the Standard Conditions of Probation and
Supervised Release within this judgment be imposed. The Court may change the conditions of supervision, reduce or extend the period of
supervision, and at any time during the supervision period or within the maximum period permitted by law, may issue a warrant and revoke
supervision for a violation occurring during the supervision period.

.4/
July 11,2022 %} %

Date U. S. District Judg‘E{/Magistrate Judge

CR-104 (docx 12/20) JUDGMENT & PROBATION/COMMITMENT ORDER Page 2 of §
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It is ordered that the Clerk deliver a copy of this Judgment and Probation/Commitment Order to the U.S. Marshal or other qualified officer.

Clerk, U.S. District Court

July 11,2022 /s/ Kamilla Sali-Suleyman

Filed Date

By

Deputy Clerk

The defendant must comply with the standard conditions that have been adopted by this court (set forth below).

STANDARD CONDITIONS OF PROBATION AND SUPERVISED RELEASE

While the defendant is on probation or supervised release pursuant to this judgment:

The defendant must not commit another federal, state, or local crime;
The defendant must report to the probation office in the federal
judicial district of residence within 72 hours of imposition of a
sentence of probation or release from imprisonment, unless
otherwise directed by the probation officer;

The defendant must report to the probation office as instructed by the
court or probation officer;

The defendant must not knowingly leave the judicial district without
first receiving the permission of the court or probation officer;

The defendant must answer truthfully the inquiries of the probation
officer, unless legitimately asserting his or her Fifth Amendment
right against self-incrimination as to new criminal conduct;

The defendant must reside at a location approved by the probation
officer and must notify the probation officer at least 10 days before
any anticipated change or within 72 hours of an unanticipated change
in residence or persons living in defendant’s residence;

The defendant must permit the probation officer to contact him or her
at any time at home or elsewhere and must permit confiscation of
any contraband prohibited by law or the terms of supervision and
observed in plain view by the probation officer;

The defendant must work at a lawful occupation unless excused by
the probation officer for schooling, training, or other acceptable
reasons and must notify the probation officer at least ten days before
any change in employment or within 72 hours of an unanticipated
change;

9.

10.

11.
12.
13.

14.

The defendant must not knowingly associate with any persons
engaged in criminal activity and must not knowingly associate with
any person convicted of a felony unless granted permission to do so
by the probation officer. This condition will not apply to intimate
family members, unless the court has completed an individualized
review and has determined that the restriction is necessary for
protection of the community or rehabilitation;

The defendant must refrain from excessive use of alcohol and must
not purchase, possess, use, distribute, or administer any narcotic or
other controlled substance, or any paraphernalia related to such
substances, except as prescribed by a physician;

The defendant must notify the probation officer within 72 hours of
being arrested or questioned by a law enforcement officer;

For felony cases, the defendant must not possess a firearm,
ammunition, destructive device, or any other dangerous weapon;
The defendant must not act or enter into any agreement with a law
enforcement agency to act as an informant or source without the
permission of the court;

The defendant must follow the instructions of the probation officer
to implement the orders of the court, afford adequate deterrence from
criminal conduct, protect the public from further crimes of the
defendant; and provide the defendant with needed educational or
vocational training, medical care, or other correctional treatment in
the most effective manner.

CR-104 (docx 12/20)
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|:| The defendant must also comply with the following special conditions (set forth below).
STATUTORY PROVISIONS PERTAINING TO PAYMENT AND COLLECTION OF FINANCIAL SANCTIONS

The defendant must pay interest on a fine or restitution of more than $2,500, unless the court waives interest or unless the fine or
restitution is paid in full before the fifteenth (15th) day after the date of the judgment under 18 U.S.C. § 3612(f)(1). Payments may be subject
to penalties for default and delinquency under 18 U.S.C. § 3612(g). Interest and penalties pertaining to restitution, however, are not applicable
for offenses completed before April 24, 1996. Assessments, restitution, fines, penalties, and costs must be paid by certified check or money
order made payable to “Clerk, U.S. District Court.” Each certified check or money order must include the case name and number. Payments
must be delivered to:

United States District Court, Central District of California
Attn: Fiscal Department

255 East Temple Street, Room 1178

Los Angeles, CA 90012

or such other address as the Court may in future direct.

If all or any portion of a fine or restitution ordered remains unpaid after the termination of supervision, the defendant must pay the
balance as directed by the United States Attorney’s Office. 18 U.S.C. § 3613.

The defendant must notify the United States Attorney within thirty (30) days of any change in the defendant’s mailing address or
residence address until all fines, restitution, costs, and special assessments are paid in full. 18 U.S.C. § 3612(b)(1)(F).

The defendant must notify the Court (through the Probation Office) and the United States Attorney of any material change in the
defendant’s economic circumstances that might affect the defendant’s ability to pay a fine or restitution, as required by 18 U.S.C. § 3664(k).
The Court may also accept such notification from the government or the victim, and may, on its own motion or that of a party or the victim,
adjust the manner of payment of a fine or restitution under 18 U.S.C. § 3664(k). See also 18 U.S.C. § 3572(d)(3) and for probation 18 U.S.C.
§ 3563(a)(7).

Payments will be applied in the following order:

1. Special assessments under 18 U.S.C. § 3013;
2. Restitution, in this sequence (under 18 U.S.C. § 3664(i), all nonfederal victims must be paid before the United
States is paid):
Non-federal victims (individual and corporate),
Providers of compensation to non-federal victims,
The United States as victim;
3. Fine;
4. Community restitution, under 18 U.S.C. § 3663(c); and
5. Other penalties and costs.

CONDITIONS OF PROBATION AND SUPERVISED RELEASE PERTAINING TO FINANCIAL SANCTIONS

As directed by the Probation Officer, the defendant must provide to theProbation Officer: (1) a signed release authorizing credit
report inquiries; (2) federal and state income tax returns or a signed release authorizing their disclosure and (3) an accurate financial statement,
with supporting documentation as to all assets, income and expenses of the defendant. In addition, the defendant must not apply for any loan
or open any line of credit without prior approval of the Probation Officer.

When supervision begins, and at any time thereafter upon request of the Probation Officer, the defendant must produce to the
Probation and Pretrial Services Office records of all bank or investments accounts to which the defendant has access, including any business
or trust accounts. Thereafter, for the term of supervision, the defendant must notify and receive approval of the Probation Office in advance
of opening a new account or modifying or closing an existing one, including adding or deleting signatories; changing the account number or
name, address, or other identifying information affiliated with the account; or any other modification. If the Probation Office approves the
new account, modification or closing, the defendant must give the Probation Officer all related account records within 10 days of opening,
modifying or closing the account. The defendant must not direct or ask anyone else to open or maintain any account on the defendant’s
behalf.

The defendant must not transfer, sell, give away, or otherwise convey any asset with a fair market value in excess of $500 without
approval of the Probation Officer until all financial obligations imposed by the Court have been satisfied in full.

These conditions are in addition to any other conditions imposed by this judgment.

CR-104 (docx 12/20) JUDGMENT & PROBATION/COMMITMENT ORDER Page 4 of §
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RETURN

I have executed the within Judgment and Commitment as follows:
Defendant delivered on to

Defendant noted on appeal on

Defendant released on

Mandate issued on

Defendant’s appeal determined on
Defendant delivered on to

at
the institution designated by the Bureau of Prisons, with a certified copy of the within Judgment and Commitment.

United States Marshal

By
Date Deputy Marshal

CERTIFICATE

I hereby attest and certify this date that the foregoing document is a full, true and correct copy of the original on file in my office, and in my
legal custody.

Clerk, U.S. District Court

By
Filed Date Deputy Clerk

FOR U.S. PROBATION OFFICE USE ONLY

Upon a finding of violation of probation or supervised release, I understand that the court may (1) revoke supervision, (2) extend the term of
supervision, and/or (3) modify the conditions of supervision.

These conditions have been read to me. I fully understand the conditions and have been provided a copy of them.

(Signed)
Defendant Date
U. S. Probation Officer/Designated Witness Date
CR-104 (docx 12/20) JUDGMENT & PROBATION/COMMITMENT ORDER Page 5 of 5
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United States District Court
Central District of California

JS-3

UNITED STATES OF AMERICA vs. Docket No. CR 13-826 PA

Defendant Elvis Edgardo Molina Social SecurityNo. 3 6 0 3
akas: Elvis Edgardo Molina Argueta (Last 4 digits)

JUDGMENT AND PROBATION/COMMITMENT ORDER

MONTH DAY YEAR

In the presence of the attorney for the government, the defendant appeared in person on this date. 11 17 14

COUNSEL | David Reed, CJA

(Name of Counsel)

PLEA | GUILTY, and the court being satisfied that there is a factual basis for the plea. |:| NOLO |:| NOT
CONTENDERE GUILTY

FINDING | There being a finding/verdict of GUILTY, defendant has been convicted as charged of the offense(s) of:
Distribution of Methamphetamine, as charged on the single-count first superseding information, in violation of 21 U.S.C.
§841(a)(1), (b)(1)(c).
JUDGMENT| The Court asked whether there was any reason why judgment should not be pronounced. Because no sufficient cause to the
AND PROB/ | contrary was shown, or appeared to the Court, the Court adjudged the defendant guilty as charged and convicted and ordered that:
COMM Pursuant to the Sentencing Reform Act of 1984, it is the judgment of the Court that the defendant is hereby committed to the
ORDER custody of the Bureau of Prisons to be imprisoned for a term of 70 months.

Upon release from imprisonment, the defendant shall be placed on supervised release for a term of 3 years under the
following terms and conditions:

1. The defendant shall comply with the rules and regulations of the United States Probation Office and
General Order 05-02.

2. The defendant shall refrain from any unlawful use of a controlled substance. The defendant shall submit
to one drug test within 15 days of release from imprisonment and at least two periodic drug tests
thereafter, not to exceed eight tests per month, as directed by the Probation Officer.

3. The defendant shall participate in an outpatient substance abuse treatment and counseling program that
includes urinalysis, breath and/or sweat patch testing, as directed by the Probation Officer. The
defendant shall abstain from using alcohol and illicit drugs, and from abusing prescription medications
during the period of supervision.

4. During the course of supervision, the Probation Officer, with the agreement of the defendant and
defense counsel, may place the defendant in a residential drug treatment program approved by the
United States Probation Office for treatment of narcotic addiction or drug dependency, which may
include counseling and testing, to determine if the defendant has reverted to the use of drugs, and the
defendant shall reside in the treatment program until discharged by the Program Director and Probation
Officer.

5. As directed by the Probation Officer, the defendant shall pay all or part of the costs of treating the
defendant’s drug dependency to the aftercare contractor during the period of community supervision,
pursuant to 18 U.S.C. §3672. The defendant shall provide payment and proof of payment as directed by
the Probation Officer.

CR-104 (09/11) JUDGMENT & PROBATION/COMMITMENT ORDER Page 1 of 5
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6. During the period of community supervision, the defendant shall pay the special assessment in
accordance with this judgment’s orders pertaining to such payment.

7. The defendant shall cooperate in the collection of a DNA sample from the defendant.

8. The defendant shall not associate with anyone know to him to be an MS-13 gang member and other
known to him to be participants in the MS-13 gang’s criminal activities, with the exception of his family
members. He may not wear, display, use or possess any gang insignias, emblems, badges, buttons, caps,
hats, jackets, shoes, or any other clothing that defendant knows evidence affiliation with the MS-13
gang, and may not display any signs or gestures that defendant knows evidence affiliation with the MS-
13 gang.

9. As directed by the Probation Officer, the defendant shall not be present in any area known to him to be a
location where members of MS-13 gang meet and/or assemble.

The Court authorizes the Probation Office to disclose the Presentence Report to the substance abuse treatment provider
to facilitate the defendant’s treatment of narcotic addiction or drug dependency. Further redisclosure of the Presentence
Report by the treatment provider is prohibited without the consent of the sentencing judge.

It is ordered that the defendant shall pay to the United States a special assessment of $100, which is due immediately.
Any unpaid balance shall be due during the period of imprisonment, at the rate of not less than $25 per quarter, and
pursuant to the Bureau of Prisons’ Inmate Financial Responsibility Program.

Pursuant to Guideline § SE1.2(a), all fines are waived as the Court finds that the defendant has established that he is
unable to pay and is not likely to become able to pay any fine.

Defendant is advised of his right to appeal.
The Court grants government’s motion to dismiss the underlying indictment as to this defendant.

The Court recommends that the defendant be housed in a facility in Southern California and that defendant be allowed
to participate in drug treatment programs offered by the Bureau of Prisons, if eligible.

In addition to the special conditions of supervision imposed above, it is hereby ordered that the Standard Conditions of Probation and
Supervised Release within this judgment be imposed. The Court may change the conditions of supervision, reduce or extend the period of
supervision, and at any time during the supervision period or within the maximum period permitted by law, may issue a warrant and revoke
supervision for a violation occurring during the supervision period.

Y RE 7
November 28 , 2014

Date U. S. District Judge

It is ordered that the Clerk deliver a copy of this Judgment and Probation/Commitment Order to the U.S. Marshal or other qualified officer.

CR-104 (09/11) JUDGMENT & PROBATION/COMMITMENT ORDER Page 2 of 5

33



USA vs.

Case 2:13-cr-00826-PA

Elvis Edgardo Molina

Docket No.:

Document 86 Filed 11/28/14 Page 3 of 5 Page ID #:441

CR 13-826 PA

Clerk, U.S. District Court

November 28, 2014

By /s/ Julieta Lozano

Filed Date

Deputy Clerk

The defendant shall comply with the standard conditions that have been adopted by this court (set forth below).

—_

STANDARD CONDITIONS OF PROBATION AND SUPERVISED RELEASE

While the defendant is on probation or supervised release pursuant to this judgment:

The defendant shall not commit another Federal, state or local crime;
the defendant shall not leave the judicial district without the written
permission of the court or probation officer;

the defendant shall report to the probation officer as directed by the
court or probation officer and shall submit a truthful and complete
written report within the first five days of each month;

the defendant shall answer truthfully all inquiries by the probation
officer and follow the instructions of the probation officer;

the defendant shall support his or her dependents and meet other
family responsibilities;

the defendant shall work regularly at a lawful occupation unless
excused by the probation officer for schooling, training, or other
acceptable reasons;

the defendant shall notify the probation officer at least 10 days prior
to any change in residence or employment;

the defendant shall refrain from excessive use of alcohol and shall not
purchase, possess, use, distribute, or administer any narcotic or other
controlled substance, or any paraphernalia related to such substances,
except as prescribed by a physician;

the defendant shall not frequent places where controlled substances
are illegally sold, used, distributed or administered;

10.

11.

12.

13.

14.

15.

16.

the defendant shall not associate with any persons engaged in criminal
activity, and shall not associate with any person convicted of a felony
unless granted permission to do so by the probation officer;

the defendant shall permit a probation officer to visit him or her at any
time at home or elsewhere and shall permit confiscation of any
contraband observed in plain view by the probation officer;

the defendant shall notify the probation officer within 72 hours of
being arrested or questioned by a law enforcement officer;

the defendant shall not enter into any agreement to act as an informer
or a special agent of a law enforcement agency without the permission
of the court;

as directed by the probation officer, the defendant shall notify third
parties of risks that may be occasioned by the defendant’s criminal
record or personal history or characteristics, and shall permit the
probation officer to make such notifications and to conform the
defendant’s compliance with such notification requirement;

the defendant shall, upon release from any period of custody, report
to the probation officer within 72 hours;

and, for felony cases only: not possess a firearm, destructive device,
or any other dangerous weapon.

CR-104 (09/11)
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The defendant will also comply with the following special conditions pursuant to General Order 01-05 (set forth below).

STATUTORY PROVISIONS PERTAINING TO PAYMENT AND COLLECTION OF FINANCIAL SANCTIONS

The defendant shall pay interest on a fine or restitution of more than $2,500, unless the court waives interest or unless the fine or
restitution is paid in full before the fifteenth (15™) day after the date of the judgment pursuant to 18 U.S.C. §3612(f)(1). Payments may be subject
to penalties for default and delinquency pursuant to 18 U.S.C. §3612(g). Interest and penalties pertaining to restitution, however, are not
applicable for offenses completed prior to April 24, 1996.

If all or any portion of a fine or restitution ordered remains unpaid after the termination of supervision, the defendant shall pay the
balance as directed by the United States Attorney’s Office. 18 U.S.C. §3613.

The defendant shall notify the United States Attorney within thirty (30) days of any change in the defendant’s mailing address or
residence until all fines, restitution, costs, and special assessments are paid in full. 18 U.S.C. §3612(b)(1)(F).

The defendant shall notify the Court through the Probation Office, and notify the United States Attorney of any material change in the
defendant’s economic circumstances that might affect the defendant’s ability to pay a fine or restitution, as required by 18 U.S.C. §3664(k). The
Court may also accept such notification from the government or the victim, and may, on its own motion or that of a party or the victim, adjust
the manner of payment of a fine or restitution-pursuant to 18 U.S.C. §3664(k). See also 18 U.S.C. §3572(d)(3) and for probation 18 U.S.C.
§3563(a)(7).

Payments shall be applied in the following order:

1. Special assessments pursuant to 18 U.S.C. §3013;
2. Restitution, in this sequence:
Private victims (individual and corporate),
Providers of compensation to private victims,
The United States as victim;
3. Fine;
4. Community restitution, pursuant to 18 U.S.C. §3663(c); and
5. Other penalties and costs.

SPECIAL CONDITIONS FOR PROBATION AND SUPERVISED RELEASE

As directed by the Probation Officer, the defendant shall provide to the Probation Officer: (1) a signed release authorizing credit report
inquiries; (2) federal and state income tax returns or a signed release authorizing their disclosure; and (3) an accurate financial statement, with
supporting documentation as to all assets, income and expenses of the defendant. In addition, the defendant shall not apply for any loan or open
any line of credit without prior approval of the Probation Officer.

The defendant shall maintain one personal checking account. All of defendant’s income, “monetary gains,” or other pecuniary proceeds
shall be deposited into this account, which shall be used for payment of all personal expenses. Records of all other bank accounts, including any
business accounts, shall be disclosed to the Probation Officer upon request.

The defendant shall not transfer, sell, give away, or otherwise convey any asset with a fair market value in excess of $500 without
approval of the Probation Officer until all financial obligations imposed by the Court have been satisfied in full.

These conditions are in addition to any other conditions imposed by this judgment.

RETURN

I have executed the within Judgment and Commitment as follows:

Defendant delivered on to

Defendant noted on appeal on

Defendant released on

Mandate issued on

Defendant’s appeal determined on

Defendant delivered on to
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at

the institution designated by the Bureau of Prisons, with a certified copy of the within Judgment and Commitment.

United States Marshal

By
Date Deputy Marshal

CERTIFICATE

I hereby attest and certify this date that the foregoing document is a full, true and correct copy of the original on file in my office, and in my
legal custody.

Clerk, U.S. District Court

By
Filed Date Deputy Clerk

FOR U.S. PROBATION OFFICE USE ONLY

Upon a finding of violation of probation or supervised release, I understand that the court may (1) revoke supervision, (2) extend the term of
supervision, and/or (3) modify the conditions of supervision.

These conditions have been read to me. I fully understand the conditions and have been provided a copy of them.

(Signed)
Defendant Date
U. S. Probation Officer/Designated Witness Date
CR-104 (09/11) JUDGMENT & PROBATION/COMMITMENT ORDER Page 5 of 5
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§ 3553. Imposition of a sentence, 18 USCA § 3553

United States Code Annotated
Title 18. Crimes and Criminal Procedure (Refs & Annos)
Part II. Criminal Procedure
Chapter 227. Sentences (Refs & Annos)
Subchapter A. General Provisions (Refs & Annos)

18 U.S.C.A. § 3553
§ 3553. Imposition of a sentence

Effective: December 21, 2018
Currentness

(a) Factors to be considered in imposing a sentence.--The court shall impose a sentence sufficient, but not greater than
necessary, to comply with the purposes set forth in paragraph (2) of this subsection. The court, in determining the particular
sentence to be imposed, shall consider--

(1) the nature and circumstances of the offense and the history and characteristics of the defendant;

(2) the need for the sentence imposed--
(A) to reflect the seriousness of the offense, to promote respect for the law, and to provide just punishment for the offense;
(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and

(D) to provide the defendant with needed educational or vocational training, medical care, or other correctional treatment
in the most effective manner;

(3) the kinds of sentences available;
(4) the kinds of sentence and the sentencing range established for--
(A) the applicable category of offense committed by the applicable category of defendant as set forth in the guidelines--

(i) issued by the Sentencing Commission pursuant to section 994(a)(1) of title 28, United States Code, subject to any
amendments made to such guidelines by act of Congress (regardless of whether such amendments have yet to be
incorporated by the Sentencing Commission into amendments issued under section 994(p) of title 28); and
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(ii) that, except as provided in section 3742(g), are in effect on the date the defendant is sentenced; or

(B) in the case of a violation of probation or supervised release, the applicable guidelines or policy statements issued by the
Sentencing Commission pursuant to section 994(a)(3) of title 28, United States Code, taking into account any amendments
made to such guidelines or policy statements by act of Congress (regardless of whether such amendments have yet to be
incorporated by the Sentencing Commission into amendments issued under section 994(p) of title 28);

(5) any pertinent policy statement--

(A) issued by the Sentencing Commission pursuant to section 994(a)(2) of title 28, United States Code, subject to any
amendments made to such policy statement by act of Congress (regardless of whether such amendments have yet to be
incorporated by the Sentencing Commission into amendments issued under section 994(p) of title 28); and

(B) that, except as provided in section 3742(g), is in effect on the date the defendant is sentenced. !

(6) the need to avoid unwarranted sentence disparities among defendants with similar records who have been found guilty
of similar conduct; and

(7) the need to provide restitution to any victims of the offense.
(b) Application of guidelines in imposing a sentence.--

(1) In general.--Except as provided in paragraph (2), the court shall impose a sentence of the kind, and within the range,
referred to in subsection (2)(4) unless the court finds that there exists an aggravating or mitigating circumstance of a kind,
or to a degree, not adequately taken into consideration by the Sentencing Commission in formulating the guidelines that
should result in a sentence different from that described. In determining whether a circumstance was adequately taken into
consideration, the court shall consider only the sentencing guidelines, policy statements, and official commentary of the
Sentencing Commission. In the absence of an applicable sentencing guideline, the court shall impose an appropriate sentence,
having due regard for the purposes set forth in subsection (a)(2). In the absence of an applicable sentencing guideline in the
case of an offense other than a petty offense, the court shall also have due regard for the relationship of the sentence imposed
to sentences prescribed by guidelines applicable to similar offenses and offenders, and to the applicable policy statements
of the Sentencing Commission.

(2) Child crimes and sexual offenses.—-

(A) 2 Sentencing.--In sentencing a defendant convicted of an offense under section 1201 involving a minor victim, an
offense under section 1591, or an offense under chapter 71, 109A, 110, or 117, the court shall impose a sentence of the
kind, and within the range, referred to in subsection (a)(4) unless--
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(i) the court finds that there exists an aggravating circumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the guidelines that should result in a sentence greater than
that described;

(ii) the court finds that there exists a mitigating circumstance of a kind or to a degree, that--

(I) has been affirmatively and specifically identified as a permissible ground of downward departure in the sentencing
guidelines or policy statements issued under section 994(a) of title 28, taking account of any amendments to such
sentencing guidelines or policy statements by Congress;

(II) has not been taken into consideration by the Sentencing Commission in formulating the guidelines; and
(IIT) should result in a sentence different from that described; or

(iii) the court finds, on motion of the Government, that the defendant has provided substantial assistance in the
investigation or prosecution of another person who has committed an offense and that this assistance established a
mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission
in formulating the guidelines that should result in a sentence lower than that described.

In determining whether a circumstance was adequately taken into consideration, the court shall consider only the sentencing
guidelines, policy statements, and official commentary of the Sentencing Commission, together with any amendments thereto
by act of Congress. In the absence of an applicable sentencing guideline, the court shall impose an appropriate sentence, having
due regard for the purposes set forth in subsection (a)(2). In the absence of an applicable sentencing guideline in the case of an
offense other than a petty offense, the court shall also have due regard for the relationship of the sentence imposed to sentences
prescribed by guidelines applicable to similar offenses and offenders, and to the applicable policy statements of the Sentencing
Commission, together with any amendments to such guidelines or policy statements by act of Congress.

(c) Statement of reasons for imposing a sentence.--The court, at the time of sentencing, shall state in open court the reasons
for its imposition of the particular sentence, and, if the sentence--

(1) is of the kind, and within the range, described in subsection (a)(4), and that range exceeds 24 months, the reason for
imposing a sentence at a particular point within the range; or

(2) is not of the kind, or is outside the range, described in subsection (a)(4), the specific reason for the imposition of a
sentence different from that described, which reasons must also be stated with specificity in a statement of reasons form
issued under section 994(w)(1)(B) of title 28, except to the extent that the court relies upon statements received in camera in
accordance with Federal Rule of Criminal Procedure 32. In the event that the court relies upon statements received in camera
in accordance with Federal Rule of Criminal Procedure 32 the court shall state that such statements were so received and
that it relied upon the content of such statements.

If the court does not order restitution, or orders only partial restitution, the court shall include in the statement the reason therefor.
The court shall provide a transcription or other appropriate public record of the court's statement of reasons, together with the
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order of judgment and commitment, to the Probation System and to the Sentencing Commission,, 3 and, if the sentence includes
a term of imprisonment, to the Bureau of Prisons.

(d) Presentence procedure for an order of notice.--Prior to imposing an order of notice pursuant to section 3555, the court shall
give notice to the defendant and the Government that it is considering imposing such an order. Upon motion of the defendant
or the Government, or on its own motion, the court shall--

(1) permit the defendant and the Government to submit affidavits and written memoranda addressing matters relevant to the
imposition of such an order;

(2) afford counsel an opportunity in open court to address orally the appropriateness of the imposition of such an order; and

(3) include in its statement of reasons pursuant to subsection (c) specific reasons underlying its determinations regarding the
nature of such an order.

Upon motion of the defendant or the Government, or on its own motion, the court may in its discretion employ any additional
procedures that it concludes will not unduly complicate or prolong the sentencing process.

(e) Limited authority to impose a sentence below a statutory minimum.--Upon motion of the Government, the court shall
have the authority to impose a sentence below a level established by statute as a minimum sentence so as to reflect a defendant's
substantial assistance in the investigation or prosecution of another person who has committed an offense. Such sentence shall
be imposed in accordance with the guidelines and policy statements issued by the Sentencing Commission pursuant to section
994 of title 28, United States Code.

(f) Limitation on applicability of statutory minimums in certain cases.--Notwithstanding any other provision of law, in the
case of an offense under section 401, 404, or 406 of the Controlled Substances Act (21 U.S.C. 841, 844, 846), section 1010
or 1013 of the Controlled Substances Import and Export Act (21 U.S.C. 960, 963), or section 70503 or 70506 of title 46, the
court shall impose a sentence pursuant to guidelines promulgated by the United States Sentencing Commission under section
994 of title 28 without regard to any statutory minimum sentence, if the court finds at sentencing, after the Government has
been afforded the opportunity to make a recommendation, that--

(1) the defendant does not have--

(A) more than 4 criminal history points, excluding any criminal history points resulting from a 1-point offense, as
determined under the sentencing guidelines;

(B) a prior 3-point offense, as determined under the sentencing guidelines; and

(C) a prior 2-point violent offense, as determined under the sentencing guidelines;
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(2) the defendant did not use violence or credible threats of violence or possess a firearm or other dangerous weapon (or
induce another participant to do so) in connection with the offense;

(3) the offense did not result in death or serious bodily injury to any person;

(4) the defendant was not an organizer, leader, manager, or supervisor of others in the offense, as determined under the
sentencing guidelines and was not engaged in a continuing criminal enterprise, as defined in section 408 of the Controlled
Substances Act; and

(5) not later than the time of the sentencing hearing, the defendant has truthfully provided to the Government all information
and evidence the defendant has concerning the offense or offenses that were part of the same course of conduct or of a common
scheme or plan, but the fact that the defendant has no relevant or useful other information to provide or that the Government
is already aware of the information shall not preclude a determination by the court that the defendant has complied with
this requirement.

Information disclosed by a defendant under this subsection may not be used to enhance the sentence of the defendant unless
the information relates to a violent offense.

(g) Definition of violent offense.--As used in this section, the term “violent offense” means a crime of violence, as defined in
section 16, that is punishable by imprisonment.

CREDIT(S)

(Added Pub.L. 98-473, Title II, § 212(a)(2), Oct. 12, 1984, 98 Stat. 1989; amended Pub.L. 99-570, Title I, § 1007(a), Oct.
27, 1986, 100 Stat. 3207-7; Pub.L. 99-646, §§ 8(a), 9(a), 80(a), 81(a), Nov. 10, 1986, 100 Stat. 3593, 3619; Pub.L. 100-182,
§§ 3, 16(a), 17, Dec. 7, 1987, 101 Stat. 1266, 1269, 1270; Pub.L. 100-690, Title VIL, § 7102, Nov. 18, 1988, 102 Stat. 4416;
Pub.L. 103-322, Title VIII, § 80001(a), Title XXVIIL, § 280001, Sept. 13, 1994, 108 Stat. 1985, 2095; Pub.L. 104-294, Title
VI, § 601(b)(5), (6), (h), Oct. 11, 1996, 110 Stat. 3499, 3500; Pub.L. 107-273, Div. B, Title IV, § 4002(a)(8), Nov. 2, 2002, 116
Stat. 1807; Pub.L. 108-21, Title IV, § 401(a), (c), (j)(5), Apr. 30, 2003, 117 Stat. 667, 669, 673; Pub.L. 111-174, § 4, May 27,
2010, 124 Stat. 1216; Pub.L. 115-391, Title IV, § 402(a), Dec. 21, 2018, 132 Stat. 5221.)

Footnotes
1 So in original. The period probably should be a semicolon.
2 So in original. No subpar. (B) has been enacted.
3 So in original. The second comma probably should not appear.

18 U.S.C.A. § 3553, 18 USCA § 3553
Current through P.L. 118-41. Some statute sections may be more current, see credits for details.
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Rule 32. Sentencing and Judgment, FRCRP Rule 32

United States Code Annotated
Federal Rules of Criminal Procedure for the United States District Courts (Refs & Annos)
Title VII. Post-Conviction Procedures

Federal Rules of Criminal Procedure, Rule 32
Rule 32. Sentencing and Judgment

Currentness

(a) [Reserved.]
(b) Time of Sentencing.

(1) In General. The court must impose sentence without unnecessary delay.

(2) Changing Time Limits. The court may, for good cause, change any time limits prescribed in this rule.
(c) Presentence Investigation.

(1) Required Investigation.

(A) In General. The probation officer must conduct a presentence investigation and submit a report to the court before
it imposes sentence unless:

(i) 18 U.S.C. § 3593(c) or another statute requires otherwise; or

(ii) the court finds that the information in the record enables it to meaningfully exercise its sentencing authority under
18 U.S.C. § 3553, and the court explains its finding on the record.

(B) Restitution. If the law permits restitution, the probation officer must conduct an investigation and submit a report that
contains sufficient information for the court to order restitution.

(2) Interviewing the Defendant. The probation officer who interviews a defendant as part of a presentence investigation
must, on request, give the defendant's attorney notice and a reasonable opportunity to attend the interview.

(d) Presentence Report.

(1) Applying the Advisory Sentencing Guidelines. The presentence report must:
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(A) identify all applicable guidelines and policy statements of the Sentencing Commission;
(B) calculate the defendant's offense level and criminal history category;
(C) state the resulting sentencing range and kinds of sentences available;
(D) identify any factor relevant to:
(i) the appropriate kind of sentence, or
(ii) the appropriate sentence within the applicable sentencing range; and
(E) identify any basis for departing from the applicable sentencing range.
(2) Additional Information. The presentence report must also contain the following:
(A) the defendant's history and characteristics, including:
(i) any prior criminal record,;
(ii) the defendant's financial condition; and

(iii) any circumstances affecting the defendant's behavior that may be helpful in imposing sentence or in correctional
treatment;

(B) information that assesses any financial, social, psychological, and medical impact on any victim;

(C) when appropriate, the nature and extent of nonprison programs and resources available to the defendant;
(D) when the law provides for restitution, information sufficient for a restitution order;

(E) if the court orders a study under 18 U.S.C. § 3552(Db), any resulting report and recommendation;

(F) a statement of whether the government seeks forfeiture under Rule 32.2 and any other law; and
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(G) any other information that the court requires, including information relevant to the factors under 18 U.S.C. § 3553(a).
(3) Exclusions. The presentence report must exclude the following:
(A) any diagnoses that, if disclosed, might seriously disrupt a rehabilitation program;
(B) any sources of information obtained upon a promise of confidentiality; and
(C) any other information that, if disclosed, might result in physical or other harm to the defendant or others.
(e) Disclosing the Report and Recommendation.

(1) Time to Disclose. Unless the defendant has consented in writing, the probation officer must not submit a presentence
report to the court or disclose its contents to anyone until the defendant has pleaded guilty or nolo contendere, or has been
found guilty.

(2) Minimum Required Notice. The probation officer must give the presentence report to the defendant, the defendant's
attorney, and an attorney for the government at least 35 days before sentencing unless the defendant waives this minimum
period.

(3) Sentence Recommendation. By local rule or by order in a case, the court may direct the probation officer not to disclose
to anyone other than the court the officer's recommendation on the sentence.

(f) Objecting to the Report.

(1) Time to Object. Within 14 days after receiving the presentence report, the parties must state in writing any objections,
including objections to material information, sentencing guideline ranges, and policy statements contained in or omitted from
the report.

(2) Serving Objections. An objecting party must provide a copy of its objections to the opposing party and to the probation
officer.

(3) Action on Objections. After receiving objections, the probation officer may meet with the parties to discuss the objections.
The probation officer may then investigate further and revise the presentence report as appropriate.

(g) Submitting the Report. At least 7 days before sentencing, the probation officer must submit to the court and to the parties the
presentence report and an addendum containing any unresolved objections, the grounds for those objections, and the probation
officer's comments on them.
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(h) Notice of Possible Departure from Sentencing Guidelines. Before the court may depart from the applicable sentencing
range on a ground not identified for departure either in the presentence report or in a party's prehearing submission, the court
must give the parties reasonable notice that it is contemplating such a departure. The notice must specify any ground on which

the court is contemplating a departure.
(i) Sentencing.
(1) In General. At sentencing, the court:

(A) must verify that the defendant and the defendant's attorney have read and discussed the presentence report and any
addendum to the report;

(B) must give to the defendant and an attorney for the government a written summary of--or summarize in camera--any
information excluded from the presentence report under Rule 32(d)(3) on which the court will rely in sentencing, and give
them a reasonable opportunity to comment on that information;

(C) must allow the parties' attorneys to comment on the probation officer's determinations and other matters relating to
an appropriate sentence; and

(D) may, for good cause, allow a party to make a new objection at any time before sentence is imposed.

(2) Introducing Evidence; Producing a Statement. The court may permit the parties to introduce evidence on the objections.
If a witness testifies at sentencing, Rule 26.2(a)-(d) and (f) applies. If a party fails to comply with a Rule 26.2 order to produce
a witness's statement, the court must not consider that witness's testimony.

(3) Court Determinations. At sentencing, the court:
(A) may accept any undisputed portion of the presentence report as a finding of fact;

(B) must--for any disputed portion of the presentence report or other controverted matter--rule on the dispute or determine
that a ruling is unnecessary either because the matter will not affect sentencing, or because the court will not consider the

matter in sentencing; and

(C) must append a copy of the court's determinations under this rule to any copy of the presentence report made available
to the Bureau of Prisons.

(4) Opportunity to Speak.

(A) By a Party. Before imposing sentence, the court must:
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(i) provide the defendant's attorney an opportunity to speak on the defendant's behalf;

(ii) address the defendant personally in order to permit the defendant to speak or present any information to mitigate
the sentence; and

(iii) provide an attorney for the government an opportunity to speak equivalent to that of the defendant's attorney.
p y g PP y to sp q Y.

(B) By a Victim. Before imposing sentence, the court must address any victim of the crime who is present at sentencing
and must permit the victim to be reasonably heard.

(C) In Camera Proceedings. Upon a party's motion and for good cause, the court may hear in camera any statement made
under Rule 32(i)(4).

(j) Defendant's Right to Appeal.
(1) Adyvice of a Right to Appeal.

(A) Appealing a Conviction. If the defendant pleaded not guilty and was convicted, after sentencing the court must advise
the defendant of the right to appeal the conviction.

(B) Appealing a Sentence. After sentencing--regardless of the defendant's plea--the court must advise the defendant of
any right to appeal the sentence.

(C) Appeal Costs. The court must advise a defendant who is unable to pay appeal costs of the right to ask for permission
to appeal in forma pauperis.

(2) Clerk's Filing of Notice. If the defendant so requests, the clerk must immediately prepare and file a notice of appeal
on the defendant's behalf.

(k) Judgment.

(1) In General. In the judgment of conviction, the court must set forth the plea, the jury verdict or the court's findings, the
adjudication, and the sentence. If the defendant is found not guilty or is otherwise entitled to be discharged, the court must
so order. The judge must sign the judgment, and the clerk must enter it.

(2) Criminal Forfeiture. Forfeiture procedures are governed by Rule 32.2.
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CREDIT(S)

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 22, 1974, eff. Dec. 1, 1975; July 31,
1975, Pub.L. 94-64, § 3(31)-(34), 89 Stat. 376; Apr. 30, 1979, eff. Aug. 1, 1979, Dec. 1, 1980; Oct. 12, 1982, Pub.L. 97-291, §
3,96 Stat. 1249; Apr. 28, 1983, eff. Aug. 1, 1983; Oct. 12, 1984, Pub.L. 98-473, Title 11, § 215(a), 98 Stat. 2014; Nov. 10, 1986,
Pub.L. 99-646, § 25(a), 100 Stat. 3597; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 30, 1991, eff.
Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994, eff. Dec. 1, 1994; Sept. 13, 1994, Pub.L. 103-322, Title XXIII, §
230101(b), 108 Stat. 2078; Apr. 23, 1996, eff. Dec. 1, 1996; Apr. 24, 1996, Pub.L. 104-132, Title II, § 207(a), 110 Stat. 1236;
Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 23, 2008, eff. Dec. 1,
2008; Mar. 26, 2009, eff. Dec. 1, 2009; Apr. 26, 2011, eff. Dec. 1, 2011.)

Fed. Rules Cr. Proc. Rule 32, 18 U.S.C.A., FRCRP Rule 32
Including Amendments Received Through 3-1-24

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 32.1 Revoking or Modifying Probation or Supervised Release, FRCRP Rule 32.1

United States Code Annotated
Federal Rules of Criminal Procedure for the United States District Courts (Refs & Annos)
Title VII. Post-Conviction Procedures

Federal Rules of Criminal Procedure, Rule 32.1
Rule 32.1 Revoking or Modifying Probation or Supervised Release

Currentness

(a) Initial Appearance.

(1) Person in Custody. A person held in custody for violating probation or supervised release must be taken without
unnecessary delay before a magistrate judge.

(A) If the person is held in custody in the district where an alleged violation occurred, the initial appearance must be in
that district.

(B) If the person is held in custody in a district other than where an alleged violation occurred, the initial appearance must
be in that district, or in an adjacent district if the appearance can occur more promptly there.

(2) Upon a Summons. When a person appears in response to a summons for violating probation or supervised release, a
magistrate judge must proceed under this rule.

(3) Advice. The judge must inform the person of the following:
(A) the alleged violation of probation or supervised release;
(B) the person's right to retain counsel or to request that counsel be appointed if the person cannot obtain counsel; and
(C) the person's right, if held in custody, to a preliminary hearing under Rule 32.1(b)(1).

(4) Appearance in the District With Jurisdiction. If the person is arrested or appears in the district that has jurisdiction to
conduct a revocation hearing--either originally or by transfer of jurisdiction--the court must proceed under Rule 32.1(b)-(e).

(5) Appearance in a District Lacking Jurisdiction. If the person is arrested or appears in a district that does not have
jurisdiction to conduct a revocation hearing, the magistrate judge must:

(A) if the alleged violation occurred in the district of arrest, conduct a preliminary hearing under Rule 32.1(b) and either:
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(i) transfer the person to the district that has jurisdiction, if the judge finds probable cause to believe that a violation
occurred; or

(ii) dismiss the proceedings and so notify the court that has jurisdiction, if the judge finds no probable cause to believe
that a violation occurred; or

(B) if the alleged violation did not occur in the district of arrest, transfer the person to the district that has jurisdiction if:

(i) the government produces certified copies of the judgment, warrant, and warrant application, or produces copies of
those certified documents by reliable electronic means; and

(ii) the judge finds that the person is the same person named in the warrant.

(6) Release or Detention. The magistrate judge may release or detain the person under 18 U.S.C. § 3143(a)(1) pending
further proceedings. The burden of establishing by clear and convincing evidence that the person will not flee or pose a
danger to any other person or to the community rests with the person.

(b) Revocation.
(1) Preliminary Hearing.

(A) In General. If a person is in custody for violating a condition of probation or supervised release, a magistrate judge
must promptly conduct a hearing to determine whether there is probable cause to believe that a violation occurred. The
person may waive the hearing.

(B) Requirements. The hearing must be recorded by a court reporter or by a suitable recording device. The judge must
give the person:

(i) notice of the hearing and its purpose, the alleged violation, and the person's right to retain counsel or to request that
counsel be appointed if the person cannot obtain counsel;

(ii) an opportunity to appear at the hearing and present evidence; and

(iii) upon request, an opportunity to question any adverse witness, unless the judge determines that the interest of justice
does not require the witness to appear.

(C) Referral. If the judge finds probable cause, the judge must conduct a revocation hearing. If the judge does not find
probable cause, the judge must dismiss the proceeding.
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(2) Revocation Hearing. Unless waived by the person, the court must hold the revocation hearing within a reasonable time
in the district having jurisdiction. The person is entitled to:

(A) written notice of the alleged violation;

(B) disclosure of the evidence against the person;

(C) an opportunity to appear, present evidence, and question any adverse witness unless the court determines that the
interest of justice does not require the witness to appear;

(D) notice of the person's right to retain counsel or to request that counsel be appointed if the person cannot obtain counsel;
and

(E) an opportunity to make a statement and present any information in mitigation.

(c) Modification.

(1) In General. Before modifying the conditions of probation or supervised release, the court must hold a hearing, at which
the person has the right to counsel and an opportunity to make a statement and present any information in mitigation.

(2) Exceptions. A hearing is not required if:
(A) the person waives the hearing; or
(B) the relief sought is favorable to the person and does not extend the term of probation or of supervised release; and

(C) an attorney for the government has received notice of the relief sought, has had a reasonable opportunity to object,
and has not done so.

(d) Disposition of the Case. The court's disposition of the case is governed by 18 U.S.C. § 3563 and § 3565 (probation) and
§ 3583 (supervised release).

(e) Producing a Statement. Rule 26.2(a)-(d) and (f) applies at a hearing under this rule. If a party fails to comply with a Rule
26.2 order to produce a witness's statement, the court must not consider that witness's testimony.

CREDIT(S)
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(Added Apr. 30, 1979, eff. Dec. 1, 1980; amended Nov. 10, 1986, Pub.L. 99-646, § 12(b), 100 Stat. 3594; Mar. 9, 1987, eff.
Aug. 1, 1987; Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002,
eff. Dec. 1, 2002; Apr. 25, 2005, eff. Dec. 1, 2005; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 28, 2010, eff. Dec. 1, 2010.)

Fed. Rules Cr. Proc. Rule 32.1, 18 U.S.C.A., FRCRP Rule 32.1
Including Amendments Received Through 3-1-24

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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FIFTH AMENDMENT

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offence to be twice put
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use, without just
compensation.
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