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States Court of Anneals
For the Seventh Circiiit 
Chicago, Illinois 60604

Submitted November 15,2023 
Decided December 6,2023 

Amended December 7,2023

Before

ilana diamond rovner,

JOHN Z. LEE, Circuit Judge 

DORIS L. PRYOR, Circuit Judge

!

Circuit Judge

No. 23-2086

UNITED STATES OF AMERICA, 
Plaintiff-Appellee, Appeal from the United States District 

Court for the Northern District of 
Indiana, Hammond Division.

No. 2:07-CR-074-PPS-APR

Philip P. Simon,
Judge.

v.

JEFFREY AKARD,
Defendant-Appellant.

ORDER

Accordingly, the petition for rehearing is DENIED.
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Hmtefr ffiaits Court of Appeals
For the Seventh Circuit 
Chicago, Illinois 60604

Submitted November 15,2023 
Decided December 6,2023

Before

ILANA DIAMOND ROVNER, Circuit Judge

JOHN Z. LEE, Circuit Judge

DORIS L. PRYOR, Circuit Judge

No. 23-2086

Appeal from the United States District 
Court for the Northern District of 
Indiana, Hammond Division.

UNITED STATES OF AMERICA, 
Plaintiff-Appellee,

v.
No. 2:07-CR-074-PPS-APR

JEFFREY AKARD,
Defendant-Appellant. Philip P. Simon, 

Judge.

ORDER

Defendant-Appellant Jeffrey Akard filed a petition for rehearing and rehearing 

en banc on November 15,2023. No judge in active service has requested a vote on the 

petition for rehearing en banc, and all judges of the original panel have voted to deny 

panel rehearing. .......

Accordingly, die petition for rehearing and rehearing en banc is DENIED.
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen 
United States Courthouse 

Room 2722 - 219 S. Dearborn Street 
Chicago, Illinois 60604

Office of the Clerk 
Phone; (312) 435-5850 

www.ca7.uscourts.gov

ORDER
Submitted October 17,2023 
Decided October 20,2023

/ojzbj
Before

ILANA DIAMOND ROVNER, Circuit Judge 
JOHN Z. LEE, Circuit Judge 
DORIS L. PRYOR, Circuit Judge

UNITED STATES OF AMERICA, 
Plaintiff - Appellee

No. 23-2086 v.

JEFFREY AKARD,
Defendant - Appellant

District Court No: 2:07-cr-00074-PPS-APR-l 
Northern District of Indiana, Hammond Division 
District Judge Philip P. Simon

The following are before the court

1. MOTION TO DISMISS APPEAL, filed on September 18,2023, by counsel for the 
appellee.

2. APPELLANT'S REPLY BRIEF, filed on October 13,2023, by the pro se appellant.

The government has moved to dismiss this appeal because Appellant Jeffrey Akard entered a 
plea agreement in which he waived his right to appeal his conviction, the sentence imposed, "or 
the manner in which my conviction or my sentence was determined or imposed, to any Court 
on any ground, including any claim of ineffective assistance of counsel unless the claimed 
ineffective assistance of counsel relates directly to this waiver or its negotiation." After multiple 
unsuccessful 28 U.S.C. § 2255 proceedings, Akard sought to challenge his sentence through a

-over-

6-t
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No. 23-2086 Page 2

petition for wnt of coram nobis based on an alleged defect in the calculation of his sentence. The 
plea waiver prevents review of this argument. The petition also raised arguments excluded 
from the plea waiver: that counsel was ineffective in negotiating the plea and the plea waiver. 
But the district court already rejected the factual premise that counsel was ineffective in 
deciding Akard's first § 2255 motion. As a result, Akard cannot litigate these claims in his 
petition. See United States v. Hassebrock, 21 F.4* 494,498 (7th Or. 2021) ("Indeed, the primary 
argument he raises in his coram nobis petition—ineffective assistance of counsel—was raised and 
rejected in his § 2255 motion and may not be relitigated here.") (citing United States v. Keane, 852 
F.2d 199, 206 (7th Cir. 1988)). Accordingly,

IT IS ORDERED that the motion is GRANTED and this appeal is DISMISSED.
'c

form name: c7_Order_3J (form ID: 177)
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U/lff'dd ^t'a.'i'^S Court of Appeals 

for -floe StVtnrt CJftiuH' 
CWiCAJQ XL

23-2.0?4

Otffrey £ AKAfiP, ) irz^ f^e jUS.. hMctrt
P&feAa&Ai', Appell&A-h) V fz>r Jlfortltem bUffi of of

) JXaMoack, A&mmoaJ Division 

No, 2U)7'0!-7H
V,

iJflikd Sb.hs.jf AwtrlcAj ) 

Bdnfirf- AppMiei ) IU. Philip P Sfoon, fbdjc

Affzll&nf's fhply P>mf

Appdlmkj>ro st) >Ptff Alfa-rJ i Moves fo P!t &. £ep>iy £>n%f 
dug M dips offer appellee's briifhpursu&/\ff> Rde 3/..&0 

t>uf before fhis Court's order of A/oi/, 0/t Zuz3 (s^MjuJj^), 

Alford bdi&f/es his issue. Is cxnHf hfhf a Coorfof Afpmh 

tKlsbs , fo Concert or as oyersijhf br a. USrDjsf Crt, bodies 

refusal fo ClJmif; Currtcfj or even 0,elr/)oOiedj& fhe Merits of;
\JSS&iyA(,2(f) was Cjji/es\ if) fu)o criwn&l hlsforppoU-fs bp
fWft) in error) whm pirn reading for
dirersJomrp dJsposiHon, is Courted Under % HAlA Cc) as Cl)
Of)e crMacd hlsforp pomf*

As be, Cdprt CiokA fo fJokJorsUi Vi Masfer hand Coniraofors, 
??Z Fv sd Lfiioi 69 0 (lh Cdr 7,01%) \ 11 rtjkepurposcopexr o.pp^l
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+o evaluate the reasoning and result reacted by d/ttriof court?
This t/SSpf HM.tcf) Criminal hls-hrypoints d/sputc for a 

ZOOO Georgia First 6 fender Act; clearly stated oa docOMent 

&$&. 11 diversionary disposition "find Mi+hout apr/so/i sentence-j 

\jJ&$ A/£V£K resolved - fo&nce Akkrd's (Jritof Error Caron 

A/plots pest Federal lacvvceratioA * Appdte states f {l he should 

receive -h)opoints uaJt.%’?£; therefore my Cosm AloUs
(s&e. A-tfrO-cJn Mer> ^ )

)) error Most Fundamenal i') fInstall parties aoree. -that tl<c 

2ooo &tx. Case, is Counted under U% HAL 2-(t)} but AltsA and 

Tudje Simon Courted ^AL&Cf) for (f) tu)opoints under SfAi, 1(h) t 
2) KiSound reason'] that Akard's Collateral challenge 

should flCi/er'hun ordered, by Uudpe Sima to appoint th^Sma. 

'inexperienced appointed attorney f fjams d Tkiros} to Fail at 

plea, hearing then orders same attorney For d'/reefappeal to 

Fail by1 /lotraisinj [(yja/nsthfmsdf) ^unless the dnlm^d 

ineffective assistance of counsel relates directly to this 

lnJ&hfer or its negotiation< ° Thiros refused to seek a plea, 

offer Void of an appeal Uiah/er] SaidAusA had threatened 

a trial For both. Counts LJlfh Mat Sentence, unless plea <J^( 

has an appeal Uaiiter, and therefor^ hou could Akard 

u knoiMnolp W Volontan ly " inter Into a. plea, pjreeikent appeal 

\A cuter (jn. Feb. 2m) under duress Cmd od vised $H~% nnanths 

(A hen errors (it April truck) at sentence hr Violated AkarJ's 

rights \>j \)SSB errors^ hadn't

is For:

happened //j Febeve.f\

D-



3) u tooklnuis -h Suffer'! fke SfOclje's erTdr caused a raise, 

Ftom (Led. i -fc> Cap. H} or oddfHo A Ft 3S~/MMphs of Feeler#. I
inccurc&roJridA. 7Tils Uould easily be Cocrtoted by an ordered 

Zdo/ia heAr/f)j j and odious AFarJ. by ZFr I cred/PoP 70 /HoaHis 

ftlt&Fpt> hfS JOnd, Shde Sen fence, To re,-hrp fke, &py>eiieej 
khIs Corcm aIqIoJs is 'Mj aPheMpl pF KhskresorP/dtjo/nsPa O.s^ 

Disk dk dudj& kh&kj X rdkerafe, yJo/iF oeknouled^e &r cocr&cf 

hlS plain -Gajlish readinj cF Vssfy § tyAI, 2,(f), JflllSfop.

PieaAjr&eMesks Appeal idaiuer

Appellee's MoHo/i (Dkids)p.l, adoiiPs A/Card Or
chrjUHenk f° escape p\\e uait/er and svjjesks fke..AfpelfoAp Aof 

btjkeA a Mer/k briefi/ij} shous appellee, Knous an 

has occurred. AppdU should be OLJtLrdeJ & Cookie For Flli/Uj 
fk$} l< brief UJipkin on e kJeeJC of phis Cpurf'S Seph IIOrderj' 

bvh cracked on Urisks Uipk a Poier For ever seek/nj Court's 

denial "u/ifhouf rejyyinnj Meriks brieF/nj ^(DkP, *2.p</), hed/% 

Award's fjot/.ol, 2023, ordered AppdloAk'S fUpJpBrief) espeeJdly 

Appell-te knoidim a pro se incaremd-ed Akard h&5 MulfipU d&Jllk&s* 

Any zlfyh-t-oF'mnd bf appellee does/) 7 ch&Aje fht Food fktp 

AKard ija$j^fcet 2pk error and denied all Cocreed/OA aPPmpPs, 
7ooo% Appeal dlsM-ksed by appeal Mverf beaus/ itlm 

Jidn'k elalm. Ineffkckive ossfsk of Counsel oa hlmse/F, luhicd 

i/pjds Cwokkcr Indfi ussik of Counsel oa kkt appe&L

/> 3

USSfr errur



CDA eliSMissed ds" Ontl/teJ/ where /)k&rd ca* stt&iJ 

the clerk w CC " /UfarJ the denial t never sent & docj&f skaeJ-, 

2.0)4 SvcceSSii/e, Z2S1T W&S f t den ied lo/iis*Merits.
2.017 AIuac Pro 7me ul&s Court construed, kith outAdardS- 

porMission i AS ft Successive 'ZZSiFto deny by -thr ldftdi/er~, 
2oz3> Petition For EF/traordinary Relief/. Unit d Qrm 

hldoH den led to/ liS Dish Of.) Lot didn't admit or acJtmaJ/edyc.
& \)$S(x% yA{,ZCF)/j(ver\ 2 pts error

Z0\\

Precedents

Plea &jnmvif viewed under Crntmot Law , AkarJis not m 
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§4A1.1. Criminal History Category

The total points from subsections (a) through (e) determine the criminal history category in 

the Sentencing-Table in Chapter Five, Part A

Add 3 points for each prior sentence of imprisonment exceeding one year and one(a)
month.

(b) Add 2 points for each prior sentence of imprisonment of at least sixty days not counted;

in (a).
*&&/' f

(c) Add 1 point for each prior sentence not counted in (a) or (b), up to a total of 4 points 

for this subsection.

(f) Diversionary Dispositions

Diversion from the judicial process without a finding of guilt (e.g.. deferred prosecution) is 

not counted. A diversionary disposition resulting from a finding or admission of guilt, or a 

plea of nolo contendere, in a judicial proceeding is counted as a sentence under §4Al.l(c) 

even if a conviction is not formally entered, except that diversion from juvenile court is not 
counted.

r
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§4A1.2. Dpfinitinns and Instructions for Computing Criminal History

(a) Prior Sentence

The term "prior sentence" means any sentence previously imposed upon adjudication 

of guilt ; whether by guilty plea, trial, or plea of nolo contendere, for conduct not part of the 

instant offense. ^ ^ Zoo3 FoA 4. u/o Cood aJj'^ladfa sfjold

(2) If the defendant has multiple prior sentences, determine whether those sentences are 

counted separately or as a single sentence. Prior sentences always are counted separately if 

the sentences were imposed for offenses that were separated by an intervening arrest (Leu the 

defendant is arrested for the first offense prior to committing the second offense). If there is 

no intervening arrest, prior sentences are counted separately unless (A) the sentences resulted 

from offenses contained in the same charging instrument; or (B) the sentences were imposed 

on the game, day. Count any prior sentence covered by (A) or. (B) as a single sentence. See 

also §4Al.l(e).

(1)

For purposes of applying §4Al.l(a), (b), and (c), if prior sentences are counted as a single 

sentence, use the longest sentence of imprisonment if concurrent sentences were imposed. If 

consecutive sentences were imposed, use the aggregate sentence of imprisonment.

., (3) A conviction for which the imposition or execution of sentence was totally suspended 

or stayed shall be counted as a prior sentence under §4A1.1(c).

1 Where a defendant, has been convicted of an offense, but not yet sentenced, such 

conviction shall be counted as if it constituted a prior sentence under §4Al.l(c) if a sentence 

resulting from that conviction otherwise would be countable. In the case of a conviction for 
an offense set forth in §4A1.2(c)(1), apply this provision only where the sentence for such 

offense would be countable regardless of type or length.

' (4)

1ucsent
© 2012 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of flris product is subject to the restrictions 
and tftimg ;rnri conditions of the Matthew Bender Master Agreement, p-g
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Amc^ *>aT- A
case 2:07-cr-0007‘r .

ti.e13-51 7WSS3 7-1S5 ■P.104

oetfitoix rrioa. tM*c>snioK
RfcfcS. ”

ILV.l. frr ■QbMtei^eJLi ll fr

. ft&A. k t£n ________
rll-t-*^- TSRU 2000_O ANENOGD-SEMFEMQg

" otn: 7&£ tftfaar/

Df THE 3UPCRfOR‘cOiiST of■GWtNN6TT=C0Uf.TV 
STATE of-GEORSfA CRIMINAL ACTION NO.
V9 OFFENSES)

OLA.EC^EftfL ftWL

g^ELON^SENTCNCe 2fMlS^MEybioksENT£NCE 
^LEA:

£Xngf5CrTlAT£0
■O-ftnmvoncits^ \, ek ^
£J NOLO CONTENDERE ,
□GUILTY to LESSER INCLUDED OFFENSES
H Offppdanl was aJwttd that s/he to a light to have the sentence reviewed by Hit Superior Court Sentence Review Find.________ (See separate order!
Q-'FIRST OFFENDER TREATMENT
WHEREAS, said defendant l»* not provteusly been convicted of a felony nor taken advantage ofthe provbton efBre ffrtCHatticr Act (Go. Laws IBS, p.334). 
NOW, THEREFORE, #» defendant consenting Hereto. fl is the judgmpni cflhe Court that no judgment rfaujlb* Imposed el ttae timo, but thattorthecttOc«dbg$

- are deferred and rfaf«to«nl is hereby sentenced to conlinemenl for the period ** -S U Sr.3 A £f*-W>hl- ■ £*2a^>.
and/or placed on proto ton for the period of *4 VA&Pet-s 4- 3-S-3, from die date prodded thueaid
defendant complies with the Mowing and special conditions herein imposed by theCourt asEartof this sentence; PROVIDED, farther, that upon «folatonof the terms 
of-pmbaSon. the Court may enter art aC$udic»Son ofgu3tendproeaedtosenuna defendant to the manimum swlenoe provided bylaw. Upon fulfillment of I be-Terms 
of prebaton, or upon release of the defendant by the Court prior to the termination of the period thereof, ttw defendant shall stand discharged of sort offense-chargee! 
and shall be completely exonerated of guilt of said offense charged. Lei a copy of this Order be forwarded ta ta Probation System of'Georgia and the Identification 
Ohri^an of theFederal Burew of Investigation. 7 T>52
©GENERAL CONDITIONS of PROBATION . -;m„
The defendanL having been granted the privnage of serving all or part of the above-stated sentence on prcOaton, hereby a sentenced krjfee tononfaaggnerai 
oojjditionj of probation: -\J

Do not violate Die crimtnsri Iswe of any governmental unit. ■ CO
Avoid injurious and vicious habit*, aspedally alcoholic totoxicaBon and narcotics and other dangerous dugs unless prescribed tawf^y. 3 - -

\ Avoid persons or places of disreputable or harmful character. ■ ~ r* \ ;p5;
i ^A) Report to the Prebaton or Parote Supervisor as directed and permit said supervisor to wsit you al home or elsewhere, ' ~
J Encode ftfthfutiy at arilable employment insofar as may be possible. r^Orn
L €l>S)P^no^dgriggjiroimejre^t,|jto^^abode. move outside the jurisdiction or the Court, cr leave ihe State far any period of Hr§(jMthg§ ptfr^oih

gf?! Support your legal dependents to the best of your ability.

CJt.3.

It/ sac- fit OOB: Y- /tT- ?•/RACE:.
□ TRIAL: □ VERDICT:
□ JURY O GUILTY OR CHS)____
□ BENCH □ NOT GUILTY on-Ct$.

□ OTHER:
O NOLLE PROS«tS)„

□GUILTY of INCLUDED OFFENSES

isslon

a OTHER CONDITIONS of PROBATION
IT IS FURTHER ORDERED that the defendant pey a line in Ihe amount of I ^006. ~______ ; Plus 550 or 10%, whichever is less, UP of OCGA |t5-2l-?3;
Plus 10% of Ihe fine for toeJ.C.S. Fund UP of OCGA $15-21-90: Plus 5% of Ihe fine for the Crime Victims* Asitefenoe program UP ofOCSA §1531-130: Plus 
(25 or 10% of fine, whichever is less, for DU) victims* compensation UP of OCGA §15-21-112. il appBcaMejPlui S0% of the fine far the Dug Abuse Treatment 
& Education Fund UP of 0CGAS15-21-100, if applicablaiPIus 550,00 on felony sentence ko Crime Lab surdtargeiPlus 525X0 in each DUI or misdemeanor drug
case foi Crime Lab surcharge; Pius 10% of line for Brain 5 Spinal injury Trust Fund, if applicable forty DUI eases)*nd pay resfiiuBon of * ---------------------
And pay a probation supervision fee in the amount of
ihe Gwinnett County Probation Oepu And, if checked, O^shaB submit to "“■"«»< iwaHh and/or drug and alcohol evaluation and/or treauroni per the attached 
addendum: And, if cheeked. □ , shall, as a Special Condition of ProbaSon, be assigned to Ihe Intensive Probason Supervision Program per attached addend

A* tVU

0«X.

per menlh; And shall perform -— . hours of community service as directed by

urn.
hi M y« « . v CA-- Si — ^l|Uir4 £{V. |*3

•C^S. V*“S- I ^LtoeAVs
ar* fcJV'iy

_________________________________________________________________________^tMtoaA’Vo 4rg^-, A
IT IS THE FURTHER ORDER of the Court, and the defendant is hereby advised that the Court may, at any fimo, revoke any conditions of this pmbaton and/or 
discharge the defendant bom probation. The probationer shall be subject to arrest far violation of any condition of probation herein granted. U such probation is 
revoked, the Court may order the execution of the sentence which was originally imposed or any portion thereof In the manner provided by law after deducting 
therefrom the amount of time the defendant has served on probation.

Defendant was represented by Attorney, ipoinimeml

La^U o'H?fVVSr»y\-Court Reporter Judge

CJu6ga /PRINT! .U- /)/. ,^AnrJiORDERED this day of ’iTuJwa^. 2000 0-^ *0C NCR Fm 62(20} 1 Viwre .pertt: W-OW OJ W.U€«0«fOn>e Momqf.m#. AM>eui  ̂UM | Ml^f m ft •'■w.
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™ rm as 7tss' -JllNPfe! ! UJ. LUKK U-MU: P.C3AW

Georgia department of corrections
COMMUNITY CORRECTIONS DIVISION

STATE OF GEORGIA Docket No. 00B-Q27M
VS County of Gwinnett. 

In the Superior

PETITION FQP msCHARCE OF DEFENDANT/FIRST OFEENDER ACT)

Jeffrey Bail Akard JHourt

COMES NOW THE undersigned Ranald Barnett Probation Officer II
HmwkufMWH.»t Jeffrey Earl Akard__was on the—28*--------
probation with said defendant*! consent nnder the provision! of the Act for Probation of First Offenders, (OCGA 42- 
84>0 et seq) ary* wfth farther proceeding! being deferred in accordance with said Act for a period of, ,
___________S years  _________________ ...,    ......... . ..... ................ ;— ----------—

THE DEFENDANT being eligible for discharge as shown by having fulfilled the terms of Said probation, and upon 
review of the Defendant*! criminal record as on file with Georgia Crime InformationCenter (attached hereto);

____respectfully states to this
day of June 2000 placed on

BEFORE) it is respectfully requested that the above-named defendant be discharged under theWHEK 
provisions or said Act.

Ronald Barnett, Probation Officer II 
Gwinnett Judicial Circuit

This day of j 2003.January

ORDER OF DISCHARGE

-WHEREAS, the above named defendant, having been placed on probation on the—29*
S years: SOSO Fine; Alcohdl/Dnig Evaluation

day of 
in accordance with theJune .2000 . for a period of, 

provision* of tbe Probation for First-Offenders Act (OCGA 42-8-60, seq.) without an adjudication of guilt, and

WHEREAS, tbit Court having been petitioned by tbe Defendant's Probation Officer and having reviewed the 
Defendant's «^»wiwal record showing eligibility for sentencing;

WHEREFORE IT IS ORDERED AND DIRECTED that in accordance with the provi^n*1ithS|?r$»tion 
for First-Offenders Act (OCGA 42-8-40, seq.): r S

-• TO 
jrA. The defendant be discharged without court adjudication of guilt;

That this discharge shall completely exonerate the defendant of any criminal ptiffpofiec 
That this discharge shall not affect any of said defendant's civil rights or liberties: an9F
The defendant ehall not be considered to have a criminal conviction. r ^

E. this discharge may not be used to disqualify a person in any application Hbr £. £1'£A
employment or appointment to office In either the public or private sector. >"■

IT IS FURTHER ORDERED AND DIRECTED that the Georgia Crime Information Center be notified of this 
discharge in accordance with the provisions of said Act as amended.

ORDERED THIS _2dA day of

•- -i‘vr*.
fjM • * • . •B. *
loi-C.

—-D.

, 2003.

^C&voc
''Judge Michael C. Clark

Gwinnett Superior CourttHo
ArI A
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GA3.

.V Tel: (404) 651-5198(direct), (404) 657=93 50 {genefa!). -T ..f-A ...
Fax: (404) 651-5282 . ... '

......
" ~?A/

-W..£-
“‘■;;.- .. . _ . . ... 
•"IkA-y;: .. " jirdi’eiiJ sealing or expungement of adult felony convictions:

-.7

. -.First Offender Act": First offenders prosecMtedru^ider.C3e.Qrgia3aw xaay .bep,laced •• - - 
on probation or sentenced to confinement without an adjudication of guilt Ga.
Code. Ann. § 42-8-60. Upon .successful completion of probation or sentence, the 
offender is discharged without adjudication, which “completely exonerate^] the 
defendant of any criminal purpose and shall not affect any of his civil rights or 
liberties.” § 42=8-62(a). While those sentenced to confinement are considered 
“convicted” during the period of incarceration, § 42-8-65(c), after discharge the 
offender is “not considered to have a criminal conviction,” § 42-8-62(a), and “is to 
suffer no adverse effect upon his civil rights or liberties.” 1990 Ga. Op. Att’y Gen.
105 (1990). In addition, an offender sentenced to probation under this scheme is 
not disqualified from jury service during die probation period, id., or from'voting,
1974 Op. Att’y Gen. 48 (1974). A discharge restores firearms privileges, § 16-11- 
131(f), and the conviction not be used to disqualify the offender from employment 
§42-8-63. No provision for sealing or expungement, however. Also, a finding of 
guilt for a discharged offense “may be pleaded and proven as if an adjudication of 
guilt had been entered and relief had not been granted” to discharge the offender 
pursuant to this procedure. § 42-8-65(a)7

r "A *•■ !•*

...*• V“*T

Expungement of noneriminal records only if no charges filed. Ga. Code Ann, § 
35-3-37.

...

C. Administrative certificate.

N/A . \

HL Nondiscrimination in Licensing and Employment:

Georgia’s general law governing professional licensure provides that conviction of a 
felony or any crime involving moral turpitude may be grounds for revocation or refusal 
of a license, without regard to whether it is related to the practice of the licensed business 
or profession. See Ga. Code Ann. § 43- l-19(a)(3), (6).

Margaret Colgate Love, Relief from the Collateral Consequences ofa Criminal Conviction, March 7,2007

P-ll
2-3
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FILED IN OFFICE. . 
SlERK SUPERIOR CSUi-: WHETT COUNTY. GA

IN THE SUPERIOR COURT OF GWINNETT COUNTY 
STATE OF GEORGIA 2QI5.DEC 17 W 9-59

RIGHARB ALEXANDER. CLERK
)STATE OF GEORGIA. 

Plaintiff, )
CASE NO. 00- B - 0276-4)

)v.
)
).JEFFERY EARL AKARD.

Defendant. )

ORDER CLARIFYING SENTENCE

The Court’s SENTENCE dated June 29, 2000 is hereby clarified as

follows:
The Defendant was not sentenced to a prison sentence. The Defendant 

given credit for time served while he was held prior to trial at the Pretrial 

Diversion Center.
was

14 Dec- ,2015.day ofSO ORDERED this

Randy-Rich, Judge
Superior Court of Gwinnett County

Copies to: Defendant, ADA

S)-\1
z-H
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION

UNITED STATES OF AMERICA, )
)
)v.

Cause No. 2: 07 CR74)
)
)JEFFREY E.AKARD

GOVERNMENT’S SENTENCING MEMORANDUM

Comes now the United States of America, by David Capp, United States Attorney 

for the Northern District of Indiana, and provides the Court a sentencing memorandum in 

support of its objections listed at paragraphs 77 and 132 of the Pre-Sentence Report.

Background

The government has objected to the Pre-Sentence Report (PSR) regarding the 

defendant’s criminal history. The government believes that the defendant should be 

assessed 2 points for the criminal conduct that occurred in Gwinnett County, Georgia in 

' 2000 as described, in the PSR at paragraphs 77-78, resulting in crimirial history category m.

In April 2000, the defendant was charged with three offenses in Gwinnett County, 

Georgia. In late June 2000, the defendant entered a guilty plea to all three charges. He 

was sentenced, pursuant to Georgia’s First Offender Act, “to confinement for the, period 

5 years serve 83 days at Pretrial Det. Center and or placed on probation for the period of 4 

years + 282 days ...” on the aggravated assault charge and placed on 12 months probation 

for the carrying a concealed weapon and obstruction of a law enforcement charges. See, 

attached Exhibit A, Sentencing Order.

* t1
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The Defendant Received A “Prior Sentence” in Gwinnett County

The Gwinnett County Judgment establishes the defendant plead guilty to three

offenses. U.S.S.G. § 4A1.2(f) requires counting diversionary dispositions “resulting from

a finding or admission of guilt... even if a conviction is not formally entered...” As a

result, the Gwinnett County guilty pleas are considered a prior sentence under U.S.S.G. §

4A1.2. See, also United States v. Jones, 448 F.3d 958,960-962 (2006) (“And it is the fact

of that prior wrongdoing, not how the judicial disposition is labeled, which matters in

calculating criminal history.[citation omitted]; U.S.S.G. § 4A 1.2(f). Counting

diversionary dispositions that involve admission or judicial determination of guilt reflects 

4 a policy that defendants who receive the benefit of a rehabilitative sentence and continue 

to commit crimes should not be treated with further leniency. U.S.S.G. § 4A1.2 App.

Note 9.; 4A1.2(f).”’). •

U.S.S.G 4A1.2ffl Allows 2 Points To Be Assessed

Here, because the defendant plead guilty and received a sentence of more than 

sixty days, U.S.S.G. 4Al.l(b) requires 2 points be added to the defendant’s criminal ; 

history. U.S.S.G. § 4A1.2(f) requires prior sentences be counted under U.S.S.G. § 

4A1.1( c) which adds “1 point for each prior sentence not counted in (a) or (b)...” The 

plain language of U.S.S.G. § 4A1.1( c) requires adding 2 points for the Gwinnett County 

conduct because the sentence imposed was more than sixty days. In a very similar case,

United States v. Shazier, 179 F.3d 1317 (11th Cir. 1999), the defendant claimed he should\

only receive 1 point, pursuant to U.S.S.G. 4A1.2( c), because he was sentenced under

2
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Louisiana’s first offender law, making it a diversionary sentence under 4A1.2(f). The
!'■

district court and the Eleventh Circuit disagreed and assessed 2 points under 4A1.2(b)

because he sawed six months incarceration.

Section 4A1.1( c), by its terms, only applies to sentences not already 
counted in subsection (a) or (b). See U.S.S.G. § 4Al.l(c)“Add one point for 
each prior sentence not counted in (a) or (b), up to a total of 4 points for this 
item.”) It does not remove from those sections sentences that are required to 
be counted thereunder. Since the six-month sentence was already required 
to be counted under subsection (b), subsection © is inapplicable to it.

Shazier, 179 F.3d at 1318.

WHEREFORE, the government requests that this Court assess 2 criminal history 

points for the conduct described in paragraphs 77-78 of the PSR and increase the criminal

history to category UI in paragraph 87 of the PSR.

Respectfully submitted,
DAVID CAPP
UNTIED STATES ATTORNEY

S/GarvT. Bell
Gary T. Bell
Assistant United States Attorney 

... Internet Address: garv.bell@usdoi.gov

'O

mailto:garv.bell@usdoi.gov
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.5 5 •THE COURT: I agree with the Government . I think that 
this was a prior admission of guilt, even though not an 

adjudication of guilt.
And so, under 4 A 1.2 F, it should be included, and you 

— have to make a determination of categorizi ng the 

And if under 4 A 1:1 it's a prior sentence of 
imprisonment of at least 60 days, then two points are added, 
this was a prior sentence of imprisonment of more than 60 days; i: i 
was 83 days .

1
i

2
.4\ 3\

04 Y i

then make5 •
prior offense.6

7 And
8

9
•

And so, I think 'that it's a two point enhancement under «10

4 A 1.1 B for that reason. There is a larger point here that I 

think is kind of getting lost is what we are attempting to 

determine' is is the Defendant a recidivist.

.1

.2

.3 And I find the case 

United States versus lones 448 F. ’Third, 958 at 960, it's a Seventh. 
Circuit case from 2006 to really be the most persuasive .

And what that instructs District Courts to do is to focus 

on what the Defendant actually did in the prior episode, not how 

somebody attempted to characterize it.
And there -- to me there is no question that Mr. Akard 

in Georgia in 2000 went into some facility 

restaurant and displayed a weapon , 'and-whether it was fired
So the conduct occurred .

of
.4

15
16

.8
' 19

20 some bar or
21 or no-;,
12 I don’t recall .
13 How Georgia actually characterized .it, is a little beside 

the point in the sense of what you are attempting to do is add 

additional penalty for people who are recidivists.- And that’s an

24
25

p-Ilf
V

Sharon Boleck Mroz, CSR, RPR, CPE 
5400 Federal Plaza, Suite 4200 

HaiSutond, IN 46320 (219) 352-672-8
App.18
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consultation with an attorney knowiedgeabie. in the federal sentencing 
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Prepared by: Northern.District of Indiana
Federal Community Defenders, Inc. 
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50. The 2007 edition of the Guidelines Manual has been used in this case

C,
H Akard, Jeffrey 

U)755 2:07CR00074- 001i_2}/d SL I3S-I&

pie# /?rOffense Level Computations

Receiving Child Pornography - 18:2252(a)(2)Count One:

Base Offense Level: The United States Sentencing Commission Guideline for a 
violation of 18 U.S.C. §2252(a)(2) is found in U.S.S.G. §2G2.2 and calls for a base 
offense level of 22.

51.

221$.

y' pf Specific Offense Characteristic: Pursuantto 2G2.2(b)(2), ifthe material involved
a prepubescent minor or a minor who had not attained the age of 12 years, increase 
by 2 levels . In this case, there are depictions of prepubescent children.

Specific Offense Characteristic: Pursuantto 2G2.2(b)(4), ifthe offense involved 
material that portrays sadistic or masochistic conduct or other depictions of 
violence, increase by 4 levels.

Specific Offense Characteristic: Pursuant to 2G2.2(b)(6), if the offense involved 
v_- the use of a computer or an interactive computer service for the possession, 

transmission, receipt, or distribution of the material, increase by 2 levels.

±2
Al

(
53. (m'i/

tr*0\b r(4.

kL r
+2

f|

’C . M 
• p r

0

0*
- 6<a (55^) ^ Specific Offense Characteristic: Pursuant to 2G2.2(b)(7)(D), if the offense

involved 600 or more images, increase by 5 levels.
V \r

' /iA° .0^ - -
i[ $r 
Ivi .e-

■O' i*
.A c 57. Adjustment For Role In The Offense: None.

ff . ‘
58. Adjustment for Obstruction of Justice: None

59. Chapter Four Enhancements: None.

a ft

±5

Victim Related Adjustments: 0None
1

■'Sr

ii 2 &?
-

o
&\>.s

3560. Offense Level (Subtotal):

61. AdjustmentForAcceptanceofResponsibility:PursuanttoU.S.S.G. §3El.l(a),the 
defendant warrants a two (2) level reduction in the offense level for acceptance of , 
responsibility. He has truthfully admitted to the conduct that comprised the offense 
of conviction and has not falsely denied any relevant conduct. He was also timely in 
the manifestation of his acceptance of responsibility.

62. The government intends to recommend that the defendant receive the additional one 
(1) level reduction in the offense level for acceptance of responsibility pursuant to 
U.S.S.G. §3El.l(b). The adjusted offense level appears to be sixteen or greater. He 
has assisted authorities in the investigation and prosecution ofhis involvement in the 
offense. He also timely notified authorities ofhis intention to enter a plea of guilty,

kr -p-rfo-t 
€f¥iile*.0fr

-2
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75. The items located and secured can be found in the offense conduct section of this report. The 
charges have been dismissed without prejudice.

PART B. DEFENDANT’S CRIMINAL HISTORY

Since 1981, Indiana State Law required that all defendants charged withfelonies or misdemeanors 
be offered the right to representation by counsel in judicial proceedings.

Juvenile Adjudications

None.76.

Adult Adjudications

Date Sentence 
Tmposed/Disposition

Date of 
Arrest Guideline PtConviction/Court

06/29/00: First Offender 4A1.2(f) 2
Act, Cts. One and Three 

Ct. Two: Aggravated Assault 12-Months probation,
Ct. Three: Obstruction of $1,000 Fine, Ct. Two: 5

years in jail, suspend all but 
Gwinette County, Georgia 83 days at the pretrial 
00B-0276-4

77. 04/08/00 Ct One: Carrying a
Concealed Weapon

Officers

(detentiodcenter.

01/23/03: Discharged from 
Probation (First Offender Act) 
Without a finding of guilt.

78. . According to records obtained, the details pf Count One are as follows: on or about the 8th 
day of April, 2000, the defendant carried his personal firearm, a Colt 380 Pistol, in a manner 
not open and fully exposed to view outside of his home or place of business, contrary to the 
laws ofthe State of Georgia. The details of Count Two are as follows: on or about the 8th day 
of April, 2000, the defendant, did then and there unlawfully make an assault upon the person 
of Fran Brogdon, with a Colt 380 Pistol, a deadly weapon, by discharging the firearm inside 
the River Island Grill, thereby placing said person in reasonable appreshension of 
immediately receiving a violent injury, contrary to the laws of the State of Georgia. The 
details of Count Three are: on or about the 8th day of April, 2000, the defendant did then and 
there knowingly and wilfully hinder Officer C. M. Meved ofthe Gwinnett County, Georgia, 
Police Department, a law enforcement officer, in the lawful discharge of his official duties 
by refusing to obey said officer’s commands to lay on the ground after discharging his pistol 
inside the establishment, contrary to the laws of the State of Georgia.

p-R
3^
-17-
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10/17/02: Guilty, ordered 4A1.2(c)(l) 0
to serve community service 
and pay $600.

Ct. One: Reckless 
Driving
Gainesville, Georgia

79. 09/16/01

80. No narrative was available.

03/24/03: Guilty-1-Year 4Al.l(c) 1 
Miami, Indiana, County 
Jail, suspended for 1 year 
probation.
03/24/04: Probation 
Termination - 
Successfully.

81. 11/06/02 Ct. One: Operating While
Intoxication/Endangering 
a Person
Ct. Two: Driving Left of 
Center
Miami County, Indiana 
52D01 -0211 -CM-00454

A companion charge of Driving Left of Center was dismissed pursuant to the plea. The 
defendant was represented by counsel in this matter.

82.

4Al.l(c) 1Ct. One: Operating While 07/26/04: Sentenced as a 
Intoxicated/Endangering Class A Misdemeanor to 
a Person

83. 04/12/04

1 year Miami County, 
Ct Two: Operating With Indiana, Jail, suspended, 
aB.A.C. of .15% or for 1 year of Probation. 

09/07/05: Petition toAbove.
Miami County, Indiana 
52D01-0404-FD-00046

Revoke Probation Filed. 
10/13/05: Petition to 
Revoke Probation , 
Dismissed - Probation 
Terminated Successful.

84. The defendant was represented by counsel in this matter. Companion charges of Operating
With a Prior OWI within 5 years and Unsafe Lane Movement were dismissed. He was 
represented by counsel in this matter. Officials in the Miami County, Indiana, Probation 
Department advised the violation was filed, due to the defendant having outstanding 
monetary obligations. This obligations were paid prior to the deadline, therefore, he was 
released successfully.

. 4A1.2(f) 004/15/93: Entered 
Deferral Program.
.11/30/93: Violation of 
Deferral Program. 
12/03/93: Dismissal of 
Violation. Case termed 
Successful. Dismissed.

85. 04/27/93 Minor in Possession
Knox County, Indiana 
42D02-9304-CM-515 *'

D-ze-
-18-
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UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 

CHICAGO, ILLINOIS

23-2086
UNITED STATES OF AMERICA, 
Plaintiff-Appellee,

) Appeal from the United States District 
) Court for the Northern District of 
) Indiana, Hammond Division
)v.

. ) No. 2:07-CR-74
JEFFREY E. AKARD, 
Defendant-Appellant.

)
) Hon. Philip P. Simon, Judge
)

MOTION TO DISMISS APPEAL

Comes now the United States of America, by its counsel, Clifford D.

Johnson, United States Attorney for the Northern District of Indiana,

through David E. Hollar, Assistant United States Attorney, and hereby

moves to dismiss Defendant Jeffrey E. Akard’s appeal in light of his plea

agreement (attached as Exhibit 1) waiving his right to appeal his sentence.

His brief on appeal challenges his sentence. In a two paragraph argument he

(at best) “offers only flimsy arguments for escaping” the waiver. United

States v. Watson, 48 F.4th 536, 543 (7th Cir. 2022). Because binding 

authority from this Court establishes he cannot appeal, this Court,

consistent with Watson1 should dismiss the appeal without requiring merits
, »

1 Per the Court’s direction in Watson, the United States has filed its brief within one 
week of this Court’s September 11, 2023, order directing the government to file a brief 
and “well before its own brief deadline” of October 11, 2023. Watson, 48 F.4th at 542.
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briefing, just as it previously dismissed Akard’s direct appeal. United States

v. Akard, No. 08-2947 (7th Cir. Jan. 27, 2009).

PROCEDURAL HISTORY

In February 2008, Akard pled guilty pursuant to a plea agreement to

receiving child pornography. R. 24, 28. In the plea agreement, Akard agreed

to:

expressly waive my right to appeal or to contest my conviction and 
my sentence imposed or the manner in which my conviction or my 
sentence was determined or imposed, to any Court on any ground, 
including any claim of ineffective assistance of counsel unless the 
claimed ineffective assistance of counsel relates directly to this 
waiver or its negotiation, including any appeal under Title 18, 
United States Code, Section 3742 or any post-conviction 
proceeding, including but not limited to, a proceeding under Title 
28, United States Code, Section 2255.

R. 24, f 7(i)

At sentencing the district court accepted the plea agreement. R. 55, at

23. It also resolved a dispute between the parties about whether Akard

should receive criminal history points for a 2000 Georgia offense, concluding

that he should receive two points. R. 55, at 8-22. This finding placed Akard

in criminal history category III and produce a 151-188 month advisory

guideline range. R. 55, at 22. The court ultimately imposed a 170 month

sentence. R. 44; R. 55, at 73.

Akard appealed, attempting to challenge his criminal history point

calculation. United States v. Akard, No. 08-2947 (7th Cir. Nov. 17, 2008). On

ET-t2
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the government’s motion this Court dismissed without requiring a responsive

brief because “Akard’s waiver in his plea agreement does not make any

exception for legal issues and there is no indication that his plea waiver was

not knowing and voluntary.” United States v. Akard, No. 08-2947 (7th Cir.

Jan. 27, 2009).

Akard next filed a motion to vacate his conviction and sentence under

28 U.S.C. § 2255. R. 62. The district court found “that Akard made his plea

knowingly and voluntarily,” so “the waiver in the plea agreement bars ...

Akard’s claim.” R. 70, at 5. The district court denied a certificate of

appealability. R. 79. This Court dismissed Akard’s untimely appeal. United

States v. Akard, No. 11-3023 (7th Cir. Oct. 11, 2011).

Akard next sought permission to file a successive Section 2255 motion,

which this Court denied. United States v. Akard, No. 16-1265 (7th Cir. Feb.

19, 2016). He then filed a purported motion to correct his sentence “nunc pro

tunc,” which the district court construled as a successive Section 2255 motion

and denied. R. 87. This Court rejected an appeal, agreeing that, however

labeled, he could not relitigate his claims. United States v. Akard, No. 17-

1515 (7th Cir. Aug. 22, 2017).

Akard has now completed his federal term of imprisonment and begun

serving a 94 year state Court rape sentence. See generally Akard v. State, 937

N.E.2d 811 (Ind. 2010); Akard v. State, 924 N.E.2d 202, 205-206 (End. Ct.

IT'" I 3
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App. 2010). In March 2023, he filed a petition for extraordinary relief/writ of

coram nobis. R. 107. The district court denied the motion. R. 108. Akard has

appealed, raising as his sole issue that his criminal history points were

wrongly assessed at his 2008 sentencing. Br. 5, 7.

ARGUMENT

This Court’s binding precedents establish that Akard’s plea agreement

bars him from challenging his sentence. The Court interprets plea

agreements using “ordinary principles of contract law, though with an eye to

the special public-interest concerns that arise in this context.” United States

v:Malone, 815 F.3d 367, 370 (7th Cir. 2016) (internal quotation omitted). It

will “not ignore the plain language of the contract where there is no

ambiguity” and will “give unambiguous terms in the plea agreement their

plain meaning.” Id. (internal quotation omitted).

Akard waived the “right to appeal or to contest ... my sentence ...

including any appeal ... or any post-conviction proceeding ” R. 24, f 7(i).• Vi •

He now asks this court in a post-conviction proceeding to reduce his federal

sentence from 170 months to 135 months. Br. 10. The appeal waiver’s text

plainly precludes this challenge.

Akard offers a brief argument (Br. 8) that his appeal waiver should not

be enforced because the district court relied “on a constitutionally

impermissible factor,” namely that his counsel was “ineffective in negotiation

ET“ i4
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of plea agreement.” But the district court in Akard’s first Section 2255 motion

already rejected the factual premise that his counsel was ineffective. R. 70.

Regardless, there is no “general ‘constitutional-argument exception’ to

waivers in plea agreements.” United States v. Behrman, 235 F.3d 1049, 1051

(2000); see also United States v. Smith, 759 F.3d 702, 707 (7th Cir. 2014)

(“We have repeatedly said that a defendant’s freedom to waive his appellate

rights includes the ability to waive his right to make constitutionally-based

appellate arguments.”).

Akard does not cite, let alone distinguish the above legal authorities. He

cites no decision of this Court—or any other—to explain why he should be

permitted to ignore his express Waiver of his right to challenge his sentence 

in a post-conviction proceeding today, particularly when that same waiver 

precluded the same challenge on direct appeal in 2009. There is no need to 

further waste judicial resources and proceed with full merits briefing. 

Instead, consistent with the procedures outlined in Watson, this Court should

dismiss the appeal.

Ef- |6
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CONCLUSION

For the foregoing reasons, the Court should dismiss the appeal.

Respectfully submitted,

CLIFFORD D. JOHNSON 
UNITED STATES ATTORNEY

/s/ David E. Hollar
David E. Hollar
Assistant United States Attorney 
5400 Federal Plaza, Suite 1500 
Hammond, IN 46320 
(219) 937-5500

. i
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CERTIFICATE OF SERVICE

I hereby certify that on September 18, 2023, I electronically filed, the

foregoing with the Clerk of the Court using the CM/ECF system. I certify that

all participants in the case who are registered CM/ECF users received service

by the CM/ECF system.

I hereby certify that I have mailed by United States Postal Service the

document to the following non CM/ECF participants:

Jeffrey Akard 

199176
New Castle Correctional Facility 

1000 Van Nuys Road 

P.O. BoxE
New Castle, IN 47362

/s/ Samantha K. Lee
Samantha K. Lee 
Supervisory Legal Assistant

OFFICE OF THE U.S. ATTORNEY
E. Ross Adair Federal Building and U.S. Courthouse
1300 South Harrison Street, Room 3128
Fort Wayne, IN 46802-3489
Telephone: (260) 422-2595
Facsimile: (260)426-1616
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION

UNITED STATES OF AMERICA )
)
) Cause No. 2: 07 CR 74 PSv.
)

JEFFREY E. AKARD )

PLEA AGREEMENT

Pursuant to Rule 11 of the Federal Rules of Criminal Procedure, come now the United

States of America, by Assistant United States Attorney Gary T. Bell, the defendant, Jeffrey

Akard, and James Thiros, as attorney for the defendant, and show the Court they have entered 

into a plea agreement as follows:

1, I, Jeffrey Akard, have the ability to read, write and speak the English language.

I have received a copy of the Indictment and have read and discussed it with my 

lawyer, and believe and feel that I understand every accusation made against me in this case.

3. I have told my lawyer the facts and surrounding circumstances as known to me 

concerning the matters mentioned in the Indictment and believe and feel that my lawyer is fully 

informed as to all such matters. My lawyer has counseled and advised with me as to the nature 

and elements of every accusation against me and as to any possible defenses I might have.

4. I understand that I am entitled to have all of my rights which may be involved in

. this matter explained to me, and that I have the right to have any questions I may have answered 

for me.

2.

;

5. I understand by pleading guilty I waive certain rights. The rights described 

below have been explained to me, as well as the consequences of my waiver of these rights:
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If I persisted in a plea of not guilty to the charge against me, I would have the 
right to a public and speedy trial. The trial could be either a jury trial or a trial 
by the judge sitting without a jury. I have the right to a jury trial. However, I 
may waive a jury trial in writing with the approval of the Court and the consent 
of the government

b. If the trial is a jury trial, the jury would be composed of twelve laypersons
selected at random. Myself and my attorney would have a say in who the jurors 
would be by removing prospective jurors for cause where actual bias or other 
disqualification is shown, or without cause by exercising so-called peremptory 
challenges. The jury would have to agree unanimously before it could return a 
verdict of either guilty of not guilty. The jury would be instructed that a 
defendant is presumed innocent, and that it could not convict unless, after 
hearing all the evidence, it was persuaded of my guilt beyond a reasonable doubt, 
and that it was to consider each count of the Indictment separately.

If the trial is held by the judge without a jury, the judge would find the facts and 
determine, after hearing all the evidence, and considering each count separately, 
whether or not the judge was persuaded of my guilt beyond a reasonable doubt.

d. At a trial whether by a jury or a judge, the prosecution would be required to 
present its witnesses and other evidence against me. I would be able to confront 
those government witnesses and my attorney would be able to cross-examine 
them. In turn, I could present witnesses and other evidence in my own behalf. If 
the witnesses for me would not appear voluntarily, I could require their 
attendance through the subpoena power of the Court.

e. At a trial, I would have a privilege against self-incrimination so that I could 
decline to testify, and no inference of guilt could be drawn from my refusal to 
testify. If I desired to do so, I could testify in my own behalf.

f. At trial and at every stage of the proceedings, I have a right to an attorney, and if 
I could not afford an attorney one would be appointed for ine.

In the event that I should be found guilty of the charge(s) against me, I would 
have the right to appeal my conviction on such charge(sj to a higher court.

6. I understand that under the U.S. Sentencing Guidelines, the Court, in light of an

investigation by the United States Probation Office, will determine the applicable sentencing

guideline range, and that the Court will determine all matters, whether factual or legkl, relevant

to the application of the U.S. Sentencing Guidelines. I understand that the U.S. Sentencing

a.

c.
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Guidelines are advisory only, and that the specific sentence to be imposed upon me will be

determined by the judge after a consideration of a pre-sentence investigation report, input from 

counsel for myself and the government, federal sentencing statutes, and the U.S. Sentencing

Guidelines.

Notwithstanding the above, I have, with the assistance of counsel, entered into an7.

agreement with the United States Attorney’s Office as follows:

I will plead guilty to Count One of the Indictment charging me with receiving 
child pornography in violation of Title 18, United States Code, Section 
2252(a)(2). I am pleading guilty to Count One because I am, in fact, guilty of 
the offense as stated in the Indictment.

a.

I understand that the possible penalty that may be imposed upon me for my 
conviction on Count One is a mandatory minimum term of incarceration of five 
(5) years, up to a maximum term of twenty (20) years incarceration, a fine not to 
exceed $250,000, or a combination of both imprisonment and a fine, plus a 
special assessment of $100.00. Furthermore, I understand that upon my release 
from prison, I will also be placed on supervised release for at least five (5) years 
up to the rest of my life.

b.

The Government and I have also entered into the following agreements which 
are not binding upon the Court, and I understand that if the Court does not follow 
these agreements, I will not be allowed to withdraw my guilty plea:

c.

In recognition of my acceptance of responsibility for my offense conduct, 
lam entitled to a two point and, if eligible, an additional two point 
reduction in offense level for acceptance of responsibility; however, the 
government is not obligated to recommend I receive the acceptance of 
responsibility adjustment if I deny my involvement in the offenses, give 
conflicting statements of my involvement, or engage in additional 
criminal conduct.

i.

ii. The Government recommends that the Court should impose a sentence 
equal to the minimum of the applicable sentencing guideline.

The Government and I agree to the following U.S. Sentencing Guidelines 
calculations (2007 edition) based on Guideline 2G2.2: The base offense 
level is 22; 2 levels are added because the materials depict prepubescent 
minors; 4 levels are added because the materials portray sadistic or

-m.
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masochistic conduct or other depictions of violence; 2 levels are added 
because a computer was used during the offense; and 5 levels are added 
because more than 600 images of child pornography were involved.

d. The United States Attorney’s Office for the Northern District of Indiana agrees 
that it not seek any additional charges regarding the child pornography contained 
on my Gateway desktop computer, Dell laptop computer and the Polaroid photos 
seized from my residence in Lafayette, Indiana on September 10,2007. I 
understand that the government currently possesses no evidence that I have ever 
physically (in person) engaged in any acts of molesting minors. I hereby 
affirmatively state under oath that I have never engaged in any acts of molesting 
minors. If the government discovers this statement to be false, I understand that 
this paragraph is null and void and I could be prosecuted for additional crimes in 
the Northern District of Indiana. I further understand that the Government would 
not be obligated to make any of the non-binding recommendations and could 
seek additional sentencing enhancements, and I will have no right to withdraw 
my plea of guilty.

The Government agrees that it will dismiss Count Two of the Indictment after 
the sentencing hearing.

f. The Government agrees that it will not request the Court to either depart or 
deviate upward from a U.S. Sentencing Guideline sentence.

e.

7
I agree to forfeit all of my rights, title and interest in a Dell Inspiron 6000 laptop 
computer, serial number (01) 07898349890528, service tag 8SBTN71 which 
facilitated my criminal activity in committing Count One of the Indictment. I 
further agree to the entry of an order of forfeiture for the computer. I further 
state that I am the sole owner of the computer.

I understand that if I violate any of the provisions of this plea agreement, 
including my continuing obligation to demonstrate acceptance of responsibility, 
the Government may at its option either (1) ask the Court to make a 
determination that I have breached a term in this agreement in which event I will 
at sentencing lose the benefit of all the non-binding promises made by the 
government in this agreement and I would have no right to withdraw my guilty 
plea, or (2) The Government could seek to have the Court declare this entire plea 
agreement null and void, in which event I can then be prosecuted for all criminal 
offenses that I may have committed.

I understand that the law gives a convicted person the right to appeal the 
conviction and the sentence imposed; I also understand that no two can predict 
the precise sentence that will be imposed, and that the Court has jurisdiction and 
authority to impose any sentence within the statutory maximum set for my

g-
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offense as set forth in this plea agreement; with this understanding and in 
consideration of the government’s entry into this plea agreement, I expressly 
waive my right to appeal or to contest my conviction and my sentence imposed 
or the manner in which my conviction or my sentence was determined or 
imposed, to any Court on any ground, including any claim of ineffective 
assistance of counsel unless the claimed ineffective assistance of counsel relates 
directly to this waiver or its negotiation, including any appeal under Title 18, 
United States Code, Section 3742 or any post-conviction proceeding, including 
but not limited to, a proceeding under Title 28, United States Code, Section 
2255.

I also agree to waive all rights, whether asserted directly or through a 
representative, to, after sentencing, request or receive from the United States any 
farther records, reports, or documents pertaining to the investigation or 
prosecution of this matter; this waiver includes, but is not limited to, rights 
conferred by the Freedom of Information Act and the Privacy Act of 1974.

8. I am prepared to state to the Court the facts in this matter that cause me to 

believe that I am guilty of Count One of the Indictment, including acknowledging the following 

facts: In March of 20061 was living in West Lafayette, Indiana. In July of 20061 moved to 

Lafayette, Indiana. During this time period, I used my Dell laptop computer to receive emails 

through the Internet. I knew certain emails contained child pornography. I viewed the emails 

and attachments containing digital photographs depicting real girls, less than 18 years old, 

engaged in various forms of sexually explicit conduct. I stored some of the child pornography 

photographs on my computer. Because I used America Online (AOL) to receive email, I now 

know that the emails containing child pornography traveled across state lines because AOL 

does not have a computer server in Indiana.

9. I believe and feel that my lawyer has done all that anyone could do to counsel 

and assist me, and that I now understand the proceedings in this case against me.

10. I declare that I offer my plea of guilty freely and voluntarily and of my own 

accord, and no promises have been made to me other than those contained in this agreement,

J-
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nor have I been threatened in any way by anyone to cause me to plead guilty in accordance with

this agreement.

I understand and acknowledge that this agreement, once filed with the court, is a11. .

. public document and available for public viewing.

>
S/Jefferv E. Akard
Jeffrey E. Akard 
Defendant

S/James Thiros •
James Thiros 
Attorney for Defendant

APPROVED:

DAVID CAPP,
Acting United States Attorney '!

By: S/GarvT.BeU_______
Gary T. Bell 
Assistant U. S. Attorney

•;
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION

)UNITED STATES OF AMERICA,
)
)Plaintiff,
)

Cause No. 2:07-CR-074-PPS-APR)v.
)
)JEFFREY AKARD,
)
)Defendant

OPINION AND ORDER

On July 23,2008, Defendant Jeffrey Akard was sentenced to 170 months in prison, 

after he pled guilty to one count of receiving child pornography. [DE 44.] Akard later 

filed a motion to vacate his sentence pursuant to 28 U.S.C. § 2255, in which he argued 

that his counsel was ineffective in miscalculating his criminal history level and sentence, 

"didTiot object to the presentence investigation report, and improperly induced him into 

entering into the plea agreement. [DE 62.] I denied that motion with prejudice in January 

2010. [DE 70; DE 71.] Akard appealed the judgment, and the Seventh Circuit dismissed 

the appeal for lack of jurisdiction due to Akard's failure to comply with Rule 4(a) of the 

Federal Rules of Appellate Procedure. See United States v. Akard, No. 11-3023 (7th Cir. 

Oct. 11,2011).

In February 2016, Akard filed an application for an order authorizing the Court to 

consider a second or successive § 2255 motion, as required by 28 U.S.C. § 2244(b)(3)(B). 

The Seventh Circuit denied and dismissed Akard's application. United States v. Akard 

(7th Cir. Feb. 19,2016). He then filed a motion to correct his sentence nunc pro tunc,
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making the same arguments raised in his application for a successive habeas petition. 

[DE 86.] I denied that motion for lack of jurisdiction while declining to issue a certificate

of appealability. [DE 87 at 3-4.]

Akard has now filed a Petition for Extraordinary Relief in Nature of Writ Coram 

Nobis pursuant to the All Writs Act, 28 U.S.C. § 1651(a). [DE 107.] He is no longer in 

federal custody and is currently incarcerated at New Castle Correctional Facility, in; 

connection with an Indiana state court sentence imposed in 2009. The petition asserts 

that an error in the determination of Akard's federal sentence prevents him from seeking 

a "2 for 1 credit of 70 months reduction" of his state court sentence. See id. at 3-7. Akard

thus requests a hearing on the matter and an order correcting the alleged defect in his

sentence. Id. at 8-9.

A writ of coram nobis is an "extraordinary remedy," and courts should grant the 

writ "only under circumstances compelling such action to achieve justice," United States

v. Morgan, 346 U.S. 502,511 (1954), and to correct errors "of the most fundamental 

character." Id. at 512; United States v. Sloan, 505 F.3d 685,697 (7th Cir. 2007); see also 

United States v. George, 676 F.3d 249,251 (1st Cir. 2012) (characterizing a writ of error

coram nobis aS the "criminal-law equivalent" of a "Hail Mary pass in American 

football"). The writ "is available only where Congress has provided no other remedy,

such as habeas corpus." United States v: Chaidez, No. 03 CR 636-6,2010 WL 2740282, at *1 

(N.D. HI. July 8,2010) (citing Carlisle v. United States, 517 U.S. 416,429 (1996)). In the

criminal context, the Supreme Court has described coram nobis as "a step in the criminal

2
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case and not, like habeas corpus..., the beginning of a separate civil [proceeding.... 

This motion is of the same general character as one under 28 U.S.C. § 2255." Morgan, 346

U.S. at 505 n.4.

The Court in Morgan, while acknowledging that coram nobis relief is an 

"extraordinary remedy," indicated that the codification of federal habeas relief under 

§ 2255 does not preclude granting a writ of error coram nobis to a person who was 

convicted of a federal crime but is no longer in federal custody. Id. at 510-11. The 

Seventh Circuit has explained that because one requirement of a writ of habeas corpus is 

that tire petitioner be "in custody," see 28 U.S.C. § 2255, coram nobis relief would be 

appropriate where the petitioner was fined rather than given a custodial sentence, or 

where (as here) the petitioner has already completed a term of custody. United States v. 

Keane, 852 F.2d 199,202 (7th Cir. 1988). In order to obtain coram nobis relief, the 

petitroner must show: (l)an error "of the most fundamental character" that renders the 

proceeding invalid; (2) that he had "sound reasons for the failure to seek earlier relief"; 

and (3) and that he "continues to suffer from his conviction even though he is out of 

custody." See United States v. Delhomo, 915 F.3d 449,450 (7th Cir. 2019) (collecting cases).

Akard's petition raises arguments previously presented in his collateral 

challenges to his sentence pursuant to 28 U.S.C. § 2255. However, he asserts that he has 

standing to seek relief under the All Writs Act because he is suffering continuing civil 

disabilities due to the challenged sentencing errors and he had sound reasons to not seek 

relief earlier. [DE107 at 3-6.] Akard has made a showing that he suffers continuing

3
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consequences of the asserted sentencing errors because he cannot seek to reduce time 

remaining on his state court sentence. But the record in this case reflects that Akard has, 

in fact, already challenged the sentencing errors asserted in his petition through multiple 

collateral challenges to his sentence while he was still in federal custocjy. I previously

considered these collateral challenges to Akard's sentence, including multiple arguments

based on ineffective assistance of counsel, and they were denied.

In sum, rather than presenting any "sound reasons" justifying a delay in seeking 

coram nobis relief, the petition before me reiterates concerns that were previously raised 

in the multiple collateral challenges that Akard filed during his time in federal custody. 

On that basis, the motion must be denied. See United States v. Hassebrock, 21 F.4th 494,498

(7th Cir. 2021) (finding petitioner no longer in federal custody could collaterally attack 

sentencing error by seeking writ of coram nobis, but nevertheless affirming denial of his 

petition because "title primary argument [petitioner] raises in his coram nobis 

petition—ineffective assistance of counsel—was raised and rejected in his § 2255 motion 

and may not berelitigated" (citing Keane, 852 F.2d at 206)).

I am further persuaded by the analysis of title Court of Appeals in Baranski v. 

United States, 880 F.3d 951 (8th Cir. 2018). It appears that no courts in this circuit have 

adopted or considered the Eighth Circuit's approach in Baranski (or a similar line of 

reasoning). My denial of Akard's petition will therefore be limited to the foregoing 

considerations. That said, Baranski is worth noting: the panel in that case squarely 

considered whether the restrictions on successive § 2255 motions codified in 28 U.S.C.

4
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§§ 2244(b) and 2255(h) affect the availability of "coram nobis relief to a petitioner whose 

claim would be barred had he petitioned for relief while still in federal custody." Id. at 

955. The court held that substantive limitations on the filing of second and successive 

motions under 28 U.S.C. § 2255 "limit the grant of coram nobis relief to a petitioner

whose motion for § 2255 relief was denied while he was still in custody." Id. at 956. In

other words, because a writ of coram nobis is an extraordinary remedy "available at the 

far end of a post-conviction continuum only for the 'most fundamental' errors, it would 

make no sense to rule that a petitioner no longer in custody may obtain coram nobis relief

with a less rigorous substantive showing than that required by AEDPA's limitations for

successive habeas corpus and § 2255 relief." Id. at 956 (quoting Morgan, 346 U.S. at 512).

This rule is in line with the Supreme Court's longstanding guidance that courts 

are "guided by the general principles underlying... habeas corpus jurisprudence,"

Cnlderon v: Thompson, 523U.St538,554 (1998), and when, in the civil context, a Ride 60(b)

motion for relief from a final judgment "is in substance a successive habeas petition [it]

should be treated accordingly," see Gonzalez v. Crosby, 545 U.S. 524,531 (2005) (internal

citations omitted). I agree that "it would make no sense to rule that a petitioner," such as

Akard here, "may obtain coram nobis relief with a less rigorous substantive showing than 

that required by AEDPA's limitations for successive habeas corpus and § 2255 relief,"

and therefore his petition is properly "subject to the restrictions on second or successive

§ 2255 motions set forth in § 2255(h)(1) and (2)." Baranski, 880 F.3d 956.

5
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It follows that if Akard wishes to proceed with a successive petition for relief from 

his sentence, he must seek authorization to file another petition from "a three-judge 

panel of the court of appeals," rather than filing another collateral challenge to his

sentence directly in district court. See 28 U.S.C. § 2244(b)(3)(B). Such authorization may

only be granted if he presents "newly discovered evidence that, if proven and viewed in 

light of the evidence as a whole, would be sufficient to establish by clear and convincing 

evidence that no reasonable factfinder would have found [him] guilty of the offense," or 

"a new rule of constitutional law, made retroactive to cases on collateral review by the

Supreme Court, that was previously unavailable." Id. § 2255(h).

In conclusion, because Akard's petition fails to demonstrate that he had sound

reasons for the failure to seek earlier relief, the petition [DE107] is DENIED. The Clerk

shall enter final judgment accordingly.

SO ORDERED.

ENTERED: March 24,2023.

/s/ Philip P. Simon____________
PHILIP P. SIMON, JUDGE 
UNITED STATES DISTRICT COURT . .

6
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AO 450 (Rev. 01 /09) Judgment in a Civil Action

United States District Court
for the

Northern District of Indiana

UNITED STATES OF AMERICA 
Plaintiff/Respondent

Civil Action No. 2:07-cr-74v.

JEFFREY AKARD
Defendant/Petitioner

JUDGMENT IN A CIVIL ACTION

The court has ordered that {check one):
EH the plaintiff (name)__________
recover from the defendant (name)__
the amount of ■ „ ■ .. dollars ($___

%, plus post-judgment interest at the), which includes prejudgment interest at the rate of 
rate of % per annum, along with costs.

EH the plaintiff recover nothing, the action be dismissed on the merits, and the defendant (name)
---------- ---------- ------------- --------- . -------- recover costs from the
plaintiff (name)

X Other: The Petition is DENIED.

This action was {check one): 
□ tried to a jury with____

EH tried by Judge__ _________
without a jury and the above decision was reached.

X decided by Judge Philip P. Simon on Petition for Extraordinary Relief in Nature of Writ of 
Error Coram Nobis under All Writs Act. 28 USC § 1651fa> 

DATE: 3/24/2023 CHANDA J. BERTA, ACTING CLERK OF COURT

bv /s/ S. Kowalskv
Signature of Clerk or Deputy Clerk
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1 imposed the sentence in the middle of the guideline range “due to the very serious nature 

of this offense, the large number of child pornography images possessed by the defendant, 
the defendant’s criminal history,” inter alia. {Id. at 10.) Judge Simon sentenced Petitioner 
to 170 months imprisonment and five years supervised release. (Ex. A, Att. 2 at 2-3.)

C. Appeals and § 2255 Petitions
On August 1,2008, Petitioner filed a Notice of Appeal. (Ex. B, Notice of Appeal.) 

On January 27,2009, the United States Court of Appeals for the Seventh Circuit dismissed 

Petitioner’s appeal because Petitioner had waived his right to appeal in his plea agreement. 
(Ex. C, United States v. Akard, No.: 08-2947 (7th Cir. January 27,2009), Order.)

On February 13,2009, Petitioner filed a Motion to Reconsider the judgment and 

sentence based on a claimed ineffective assistance of counsel and his claim that the 

criminal history points were incorrectly calculated based on the Georgia case. (Ex. D, 
Motion to Reconsider.) The same day, Judge Simon construed the motion as a petition for 

habeas corpus under 28 U.S.C. § 2255 and dismissed it because of the appeal. (Ex. E, 
Order, February 13,2009.) Judge Simon recognized that the issue regarding his 

determination of the appropriate Criminal History Category is a challenge to the sentence 

properly addressed under § 2255. {Id.)

On July 27,2009, Petitioner filed a Motion to Vacate under 28 U.S.C. § 2255. (Ex. 
F, Motion to Vacate.) Petitioner argued ineffective assistance of counsel in that he 

believed counsel miscalculated the Petitioner’s “levels and/or criminal history category,” 

inter alia. {Id. at 4.) Petitioner filed a supplemental motion in which he argued that he 

was induced into the plea agreement by his attorney’s misinterpretation of the impact the 

Georgia case would have on his criminal history calculation. (Ex. G, Supplemental
Motion, at 13-14.) On January 4\ 2010, Judge Simon denied Petitioner’s motion and\
dismissed it with prejudice, findiiig that Petitioner entered into a plea agreement 
knowingly and voluntarily and that the agreement contained a waiver of Petitioner’s right 
to appeal or otherwise challenge the sentence. (Ex. H, Order, January 4,2010.) Judge 

Simon specifically noted that Petitioner’s claims regarding his Criminal History Category
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1 relate to sentencing and were “barred by the clear, unambiguous language of the plea 

agreement.” (Id. at 6.)

On August 15,2011, Petitioner filed a Request for a Certificate of Appealability 

with the district court. (Ex. I, Request for Certificate of Appealability.) Judge Simon 

denied the certificate of appealability and subsequently construed the request as a notice of 

appeal. (Ex. J, Order, September 6,2011.) On October 11,2011, the Seventh Circuit 
Court of Appeals dismissed Petitioner’s appeal as untimely. (Ex. K, Jeffrey Akard v. 
United States, No. 11-3023 (7th Cir. Oct. 11,2011), Order.)

On February 9,2016, Petitioner filed a Petition Requesting Leave to File a Second 

or Successive 28 U.S.C § 2255 Motion with the Seventh Circuit Court of Appeals, making 

the same arguments he advances before this Court. (Ex. L, Petition for Successive §

2255.) Petitioner attached the same Georgia Order Clarifying Sentence that he attached to 

the instant Petition. (Id. at 18.) On February 19,2017, the Seventh Circuit denied 

authorization because Petitioner’s claim remained the same as in his first § 2255 motion. 
(Ex. M, Jeffrey Akard v. United States, No. 16-1265 (7th Cir. February 19,2016), Order.)

On December 22,2016, Petitioner filed a Motion, Pursuant to Nunc Pro Tunc to 

Correct Petitioner’s Sentence. (Ex. N, Nunc Pro Tunc Motion.) In his motion, Petitioner 
again alleged his Criminal History Category was incorrect. (Id. at 2-3.) As in the Seventh 

Circuit and before this Court, he attached the Georgia Order Clarifying Sentence. (Id. at 
10.) Judge Simon dismissed and denied the motion as a successive petition under § 2255 

for which Petitioner had failed to obtain leave to file. (Ex. O, Opinion and Order, January 

4,2017.) Judge Simon recognized the Petitioner’s “redundant filing, containing an 

argument already rejected by both this Court and the Seventh Circuit” did not present him 

with an opportunity to alter the sentence he had imposed. (Id)
Petitioner filed a Notice of Appeal on March 6,2017. (Ex. P, Notice of Appeal 

2017.) On August 22, 2017, the Seventh Circuit denied Petitioner’s request for a 

certificate of appealabiltiy and motion to proceed in forma pauperis. (Ex. Q, Jeffrey Akard 

v. United States, 17-1515 (7th Cir. August 22,2017), Order.) The Seventh Circuit found
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1 no substantial showing of a denial of a constitutional right and refused to construe the 

appeal as a request for authorization for a successive petition because it had already denied 

his request. (Id.) Further, the Seventh Circuit recognized “Section 2244(b)(1) prohibits 

absolutely the relitigation of claims.” (Id.)
D. Petition

Petitioner filed the Petition on June 12,2017. (Doc. 1.) In it, Petitioner makes the 

same arguments he previously presented unsuccessfully to the Indiana District Court and 

the Seventh Circuit Court of Appeals: that Judge Simon incorrectly sentenced him to 170 

months based on what he perceives is an incorrect Criminal History Category. (Id.) 
Petitioner attaches the same Georgia Order Clarifying Sentence that he argued 

unsuccessfully was “newly discovered evidence” to the Indiana District Court and the 

Seventh Circuit. (Doc. 1-1 at 7.) Petitioner seeks an order requiring the Bureau of Prisons 

to contact the United States Attorney’s Office in the Northern District of Indiana to tell 
Judge Simon that he used an incorrect Criminal History Category. (Id.)

Petitioner alleges that he exhausted his administrative remedies. (Doc. 1 at 4.) 
Respondent agrees.

On July 25,2017, this Court directed Respondent to answer the Petition. (Doc. 5.) 
On August 21,2017, Respondent filed a motion to extend time for a response. (Doc. 10.) 
The same day, this Court granted Respondent’s motion to extend time and ordered the 

response due September 5,2017. (Doc. 11.)
Legal Discussion
A. Petitioner cannot challenge his sentence through 28 U.S.C. § 2241.
A federal prisoner may file a petition pursuant to 28 U.S.C. § 2241 to challenge the 

“manner, location, or conditions of a sentence’s execution.” Hernandez v. Campbell, 204 

F.3d 861, 864 (9th Cif. 2000). When filing such a petition, “the prisoner must name the 

warden of the penitentiary where he is confined as a respondent.” Johnson v. Reilly, 349 

F.3d 1149,1153 (9th Cir. 2003) (citations omitted). This requirement follows naturally 

because the warden has custody over the petitioner and is primarily responsible for the

2

3

4

5
6
7

8
9

10~\

11
12
13
14
15
16
17
18
19
20

21 n.
22

23

24

25
26

27

28

F-ZS-5-



Case 4:17-cv-00271-DCB-LAB Document 12-1 Filed 09/01/17 Page 1 of 1.

Exhibit List

IZ'Z- Exhibit A, Declaration of Jacquelyn Herrera

Attachment 1, Sentence Monitoring Computation Data

Attachment 2, United States v. Akard, 2:07-cr-00074-PPS-APR (N.D.In. July 30, 
2008), Amended Judgment in a Criminal Case (PAGES 7-10 FILED 
UNDER SEAL).)

I of /fi~ii

Attachment 3, Excerpt from Addendum to PSR (FILED UNDER SEAL).) 

fZ'S Exhibit B, Notice of Appeal ^ | <^$1

1 -HI Exhibit C, United States v. Akard, No.: 08-2947 (7th Cir. January 27,2009), Order pt/ 

Exhibit D, Motion to Reconsider 

Exhibit E, Order, February 13,2009 

Exhibit F, Motion to Vacate

Z 1 -
p to

f 2Zjrr OcT.iVzwExhibit G, Supplemental Motion P z (

Exhibit H, Order, January 4,2010 p, ^ ^

Exhibit I, Request for Certificate of Appealability p. 7 fiuj /s'r z ok

jZ'1\ 1/'fo

Exhibit J, Order, September 6,2011 p- W jA/<?A

Exhibit K, Jeffrey Akard v. United States, No. 11-3023 (7th Cir. Oct. 11,2011), Order p to 

Exhibit L, Petition for Successive § 2255 f-Sl

12 - s' Exhibit M, Jeffrey Akard v. United States, No. 16-1265 (7th Cir. February 19,2016),
Order //'*

Exhibit N, Nunc Pro Tunc Motion p. j 

Exhibit O, Opinion and Order, January 4,2017 fi ^

Exhibit P, Notice of Appeal 2017 p-13 p/iiu

Exhibit Q, Jeffrey Akard v. United States, 17-1515 (7th Cir. August 22,2017), Order p zj,

Exhibit R, Bureau of Prisons Program Statement 5800.15, Correctional Systems Manual, 
Ch. .5, pp. 2-3, J&C Order p. n

f-M


