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Hnited Strtes Court of Apprals

For the Seventh Circuit
Chicago, Illinois 60604

Submitted N ovember 15, 2023
Decided December 6, 2023
Amended December 7, 2023

Before -
ILANA DIAMOND ROVNER, Circuit Judge
JOHN Z. LEE, Circyit Judge

DORISI.. PRYOR, Circuit Judge

No. 23-2086
UNITED STATES OF AMERICA, Appeal from the United States District
Plaintiff-Appellee, ' Court for the Northern District of
' Indiana, Hammond Division.
v. . -
No. 2:07-CR-074-PPS-APR
JEFEREY AKARD, .
Defendant-Appellant. ' Philip P. Simon,
¥ : Judge. '
ORDER




Wnited States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

Submitted November 15, 2023
Decided December 6, 2023

Before
ILANA DIAMOND ROVNER, Circuit Judge
JOHN Z. LEE, Circuit Judge

DORIS L. PRYOR, Circuit Judge

No. 23-2086
UNITED STATES OF AMERICA, Appeal from the United States District
Plaintiff-Appellee, Court for the Northern District of
Indiana, Hammond Division.
v.
No. 2:07-CR-074-PPS-APR
JEFFREY AKARD,
Defendant-Appellant. Philip P. Simon,
Judge.
ORDER

Defendant-Appellant Jeffrey Akard filed a petition for rehearing and rehearing
en banc on November 15, 2023. No judge in active service has requested a vote on the
petition for rehearing en banc, and all judges of the original panel have voted to deny
panel rehearing. ;

Accordingly, the petition for rehearing and rehearing en banc is DENIED.
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen Office of the Clerk
United States Courthouse Phone: (312) 435-5850
Room 2722 - 219 5. Dearborn Street one:
www.caZ.uscourts.gov

Chicago, Hlinois 60604

Submitted October 17, 2023
Decided October 20, 2023

Received lof24[23

Before
ILANA DIAMOND ROVNER, Circuit Judge
JOHN Z. LEE, Circuit Judge
DORIS L. PRYOR, Circuit Judge

[UNITED STATES OF AMERICA,
Plaintiff - Appellee

No. 23-2086 v.

JEFFREY AKARD,
Defendant - Appellant

istrict Court No: 2: - -APR-
Northern District of Indiana, Hammond Division
District Judge Philip P. Simon

The following are before the court:

1. MOTION TO DISMISS APPEAL, filed on September 18, 2023, by counsel for the
appellee.

2. APPELLANT’S REPLY BRIEF, filed on October 13, 2023, by the pro se appellant.

The government has moved to dismiss this appeal because Appellant Jeffrey Akard entered a
plea agreement in which he waived his right to appeal his conviction, the sentence imposed, “or
the manner in which my conviction or my sentence was determined or imposed, to any Court
on any ground, including any claim of ineffective assistance of counsel unless the claimed
ineffective assistance of counsel relates directly to this waiver or its negotiation.” After multiple
unsuccessful 28 U.S.C. § 2255 proceedings, Akard sought to challenge his sentence through a

-over-
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No.23-2086 . | e Page 2

petition for writ of coram nobis based on an alleged defect in the calculation of his sentence. The
plea waiver prevents review of this argument. The petition also raised arguments excluded
from the plea waiver: that counsel was ineffective in negotiating the plea and the plea waiver.
But the district court already rejected the factual premise that counsel was ineffective in
deciding Akard’s first § 2255 motion. As a result, Akard cannot litigate these claims in his
petition. See United States v. Hassebrock, 21 F.4th 494, 498 (7th Cir. 2021) (“Indeed, the primary
argument he raises in his coram nobis petition—ineffective assistance of counsel —was raised and
rejected in his § 2255 motion and may not be relitigated here.”) (citing United States v. Keane, 852
F.2d 199, 206 (7th Cir. 1988)). Accordingly, "

IT IS ORDERED that the motion is GRANTED and this appeal is DISMISSED.

form name: ¢7_Order_3] (formID:177)
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Afﬁx&/lmnﬁ.fa'ﬁo se., JeFF Akardl, moves +o File a Kefl/ﬁ/‘fef .

 due 2l dzz}/s- aFtfec .af?]@dlee..k brieF ) pursvant +o Role 31¢ca)y,
~ buk before this Covrt’s Ordler oF Nov, 0, 2023 (see 09/1f23).
Akacel belétwes his issve is exaetly why a Covrt-of Appeals

eXlsts, 4o Correct or as aversisht For o UiS, Dist. Ch Jodse's

refusel 4o admit, correct or even acknowledse the merits of
UsSE §4AL2(P) was givea (2) +we Criminal ,,/;1757‘0[% points by

SYALLG) in error, where p/&fﬂ Iz M./"ﬂﬁ.%r USSt § 4/4/2(/’)-

- _a’iv/eriiomr)( disposition, is counted under 8 4Al.lI¢e) as (1)

one eriminal hisw‘fqry_ ,aain'fi,, | o - o
As +he coork noted in Jaworsii v. Master Hand Contrachors,
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+o evaluete the reasoning and resvlt reached by Jistrict courts”
This USsE T HALLEF) criminal h/?%«g;r/ points dispute Fora
2000 Geogia. First Offender Act clearl y Statecd on docoment
as a. “diversionary disposition” and withoot & prison serterce,
wWas NEVER resolved - hénce Alard’s brit oF Error Coram
Nobis pest Fedesal incarcecation. Appelle states, “he shovid
feceiye +wo /)Q/.ﬁ?h‘s “Rszar$-2z , thereFore my Coram Mobis
is Foc s | (see Attachments)
1) error “mosk Fondamenal * +hat all parties agree that the
2000 Ge Cose s Counted Under USSE € 4AL2 (F), but AUsA and
Judae Simon conted $9AL2() For (2) o points under 5 YRLIL6).
"2) “Sound reason’; +hat Altard’s eollatera! challense
S hould 1iever been orcleced by Jodse Sivon to appoint 7"15; Same.
inexper_iencal aﬁoof/\-l'a( &#omey ; TJomes N, Thiros, 4o Fail at
plea hearin g then orders same atorney For dicect-appesl
Fail by Not e aisinj (?ja/n#fu’inse//:) “Unless +he elaimed
inefFective Gssistance of counsel relates directly o h/s
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OFFer Void of an aﬁoea/ w&ziver, said AusA had Hhreatered
a trial For both counts With Max Sentence unless ples oleal
has an appeal Waiver, and +hereFore, how coulel Afard
* Knowsingly and Volontartly * enter Into o. plea agreament appeal
Waivec (in. Feb, 2008) under duress and adlvised §4-96 months
When ecrors (in April 2008) at Sentence hy. Violated Akards
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3) “Continves to SuFFer’ the Jddee’s error caused a raise
From Cat. [ +o Cok Il , Or an dc/a//;%ﬂd/ BSmenths of Federal
incarceration. This ould easily be corrected by an orderedd
Zoom loecm’nj y and allows Akard by 2 foc | credst of 70 months
relieF +s his Thd, State serterce . 75 redort #he &/a/oz/ke 3
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. &Uumn{- to escape +he Weiver and Scyjesz‘—sfﬁa, appellant Not
be given a merit LricF/hj , Shows appellee. Knows an UsSG errac
has oceurred. Appelle Shoulel be ararded a eookie For Filing
Hs! “br 1eF Within one week oF #his Courts Sepf. Il 2023, Order ]
but eraeked on Wrisks with a ruler For ever Seeking Courts
denial “Without reguiring merits brieFing “(Dk “2p.1), being
Akard’s Nov.ol, 2023, ordered Appellant's ﬁela// Brief; especiely
Agpellee Knowing a pro se incarcerated Alerd has moltjple deadies.,
ny slf@h%-oﬁh?m by a/p/oa,//ea choesn’t c.lm/aje the Fact thet
Akacd vas glve o 2pt. ector and denred all eocreetlin attenpts,
20008 Apeal clismissed by agpeal waiver, becwse Thires
dida¥ elaim Ineffective assist. of counsel on hiwselF, which
equals cnother Ineff, essit. of counsel on the appeal.
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20l COA dlismissed as UAHW,// Where flard con show
the clerk “cC” dhard +he denial + never seat a docket sheet.
- 201k Svecessive 2253 wasn’t denied é/ S merits:.
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to seek relief From his convictlon - or- his Seatence +hat-bis
conelvded: In +he “special poblic-interest concerns’ Mad's
Tadrana Stete Seatence is svbstential) /org'udiced by 70
Months Furbher incarceratvon due +o F{a/em/ U/ogfe/_‘s S92 0)
2 /Jofﬂ'/' assesspent error. Muybe+hea Mard /s precedert
For o Federa! &Iapea/ Weiver, that's In the lnterest-of a Fedora/
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For o eompia{feai Federal incarceration, when +his Fed taiver
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Aﬁbdlm% Seeks +his Covrt 4o Remand | Correct, of any other
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§4AL1. Criminal History Category

The total points from subsections () through (e) determine the criminal history category in
the Sentencmg ‘Table in Chapter Five, Part A.

(@) Add 3 points for each prior sentence of imprisonment exceeding one year and one

month.

(b) Add 2 points for each prior sentence of imprisonment of at least sixty days not counted

in(a@. . o . o "

ey
17Ty
4

(c) -  Add 1 point for each prior sentence not counted in (a) or (b), up toa total of 4 points

~for this subsection.

(§ Diversionary Dispositions

Drversmn from the Jud1c1a1 process without a finding of guilt (e.g., deferred prosecut10n) is
not counted. A d1vers1onary dJsposmon resultmg from a finding or admission of gmlt ora
plea of nolo contendere ina Jud1c1a1 proceedmg is counted as a sentence under §4A1. 1(c)

even if a conviction is not forma]ly entered, except that d1vers1on from Juvemle court ]S not
counted. ' ' -

e

‘
20
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§4A1.2. Definitions and Instructions for Computing Criminal History ‘ -

(a) Prior Sentence

(1) - The term "prior sentence" means any sentence previously.imposed upon adjudication

?,________‘_.——-cn%—'
of gu11t whether by guilty plea, trial, or plea of nolo contendere, for conduct not part of the
instant offense.

See 28, Jan. 2003 Ga. FoA A W Court ad, dye Ao featrn of juw

2 If the defendant has multiple prior sentences, determine whether those sentences are
counted separately or as a single sentence. Prior sentences always are counted separately if
the sentences were imposed for offenses that were separated by an intervening arrest (i.e., the
. defendant is arrested for the first offense prioi' to committing the second offense). If there is
no mtervenmg arrest, prior sentences are counted separately unless (A) the sentences resulted
from oﬁemes contained in the same charging instrument; or (B) the sentences were imposed

on the same day. Count any prior sentence covered by (A) or. (B) as a single sentence. See
also §4A1.1(e). '

- For purposes of applying §4A1.1(2), (b), and (c), if prior sentences are counted as a single
sentence, use the longest sentence of 1mpnsonment if concurrenit sentences were imposed. If

consecunve sentences were 1mposed use the aggregate sentence of 1mpnsonment

- (3) A conviction for which the imposiﬁon or execution of sentence was totally suspended
or stayed shall be counted as a prior sentence under §4Al. 1(c).

4 Where a defendant has been convicted of an offense, but not yet sentenced, such

conviction shall be counted as if it constituted a prior sentence under §4A1.1(c) ifa sentence

resulting from that conviction otherwise would be countable. In the case of a conviction'for
an offense set forth in §4A1.2(c)(1), apply this provision only where the sentence for such

' offense would be countable regardless of type or length.

ucsent ' 1
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o orrensegsy (.1 Chreninn b Qonee e A 5““%"“’
e oo ncl Bl Bedhpeisig AR
. & k(€0
._m.’q.\,ﬂléz&a__mm 2000 0 avenoensevvence
ON; ,Zf‘ E&J‘ rd
RACE: L/ sex_ /M oos,__§= 18- 7
Jﬁm Owuae: 3 veroer: O omer: -
Gunﬂoncus)_l,_a;_____ Owry O Gunty onCus) v O NOLLE PROSCHS)

e

_ g’}lo SENTENCE a‘uls% ORSenTENCE

£IN0LO CONTENDERE Oeenci I NOT GUILTY oaCHs)
J-GUILYY b LESSER INCLUDED OFFENSES LIGUILTY of INCLUDED OFFENSES
- {7 Defendant was advised that s/he has a ight 1 have the sentenca raviswnd by the Superio Court Sentnce Review Panel. {See soparaia ordar)
FIRST OFFENDER TREATMENT

WHEREAS, eaid deferndant has not pravicusly been convicled of a feloty nor taken advantaga of the provision of ihe Firtt Offsnder Act (Ga. Laws 1848, .324),
HOW, THEREFORE, the defendant canseatng herelo, it is the MWE 1 of the Court that nojudgment of guill ba kmpased gl thic ima, dat Mmuqom

=5 are defired and dolandani ic hershy senienced io confnement for thz peaad" S S Seeve Prederial. Dk,

and/or placed on probalion for the pedod of from {his date provided thateald

. defandantcomplies with the following 3nd specisi condilons herein imposed by tha'Court a¢ art of this senisnoz; PRCMDEI: further, thatupon viclalion of the terms
of probation, the caunmayameran adjudication of guiit end procasd {o sentancs de 1o the maximum senlencs provided by law, Upon mnmmm Ihetarms
of propation, or uppairelaise of the defendant by the Count pricr [o the terminalion of the period thareol, he defendant shalt stand discharged of said offensa-charged
and ghall be eompleloly sxoneratad of gulitof said offenss charged. Lata copy of this Order be lorwarded 1 tha ﬂohaﬂmﬁythm of Geargia and tha Iﬂmﬁﬁcalmn

of the Feders! Burewy of investigaton, a .52
GENERAL CONDITIONS of PROBATI 3 e

The d"’"ﬂ;'gom':““g_w the pevilage of serving Sif or part of tha above-statad sentence on probatian, heraby is. sanlanud ugu mmﬁgg,.,,,
- - 7 1
75 33 Do ol viciate e ciimingi [¥we of any governmentalnil, ** . P o -:,E:
ﬂ/” Avord injurious and vicious hadils, especially alcoholic intoxicaion ang naroo!m and other dangerova drigs unlasa ptesnibgd vﬁy wel “':::
sz,kmd pumuplawdd‘wrmmbhahmmmsacler. ‘.. ™ '.. ___;5_;.:,‘
Zf; Report to ihe Probation or Parcle Supervisor as directed and permit 32id supervisor (o Visit you 3t home or elsawhere, " _E LS

] TR

éﬂ?).wm: faitniully 2t suitable employment intofar 23 may be possible. ‘<o;~n

mhu bﬂnq,;‘mwgl gaee ofabode, move oulside the ;uﬁad;um of the Court, orlpava the Stats for any peried of l% pn@m'sg]on

2)/. T)5uppant your lesal depandents io the best of your abiity,

(3 OTHER CONDIYIONS of PROBATION ' e .

IT 1S FURTHER ORDERED thal me defendant pay a fine in the amount of $ DO . ' : FIu: §500r 10%, whichaver is less, UP of QCGA 51'521-?3
Plus 10% of ta fine for the JC.8. Fund UP of OCGA §15-21.80; Plus 5% of the finé for the Crime Viclims' Assistancs Progrom UP of OCGA §15-20130; Plus
$25 or 10% of fine, whichever is 1ess, for DU} vicUms’ compensation UP of OCGA §15-21-112, il apuﬁwble. Plus S0% of the fine for the Drvg Abuae Treatment

& Edueation Funa UP of OCGA§15-21-100, if applicabla;Pluz $50,00 on felony senfence fro Crime Lab suscharge;Plus $25.00 in sach DUl or misdemeanor drug
case for Grime Lab surcharge; Pius 10% of fine for Brain & Spinal Injusy Trust Fund, i applicable {only DUI casesyAnd pay restilution of § —~—— .
And pay 3 probation supervision fee in tha amount of _ D OQ per month; And shail perform _—== __ hours of communily service a3 directed by
the Gwinnett County Prebation DegiL: And, if checked, E‘é shail submit to mental heatih and/or drug and aicahol evaluation and/or treatment par ihe altached
adgendum; And, # hecked,[J, shol, as a Special Candiien of Probation, be assigned 1 the Intensive Probasion Supemsmn Program per attached addendun.

’ gﬁs \4—3- llmMm_

IT 1S THE FURTHER ORDER of the Caurt, and the defandant is hereby advised that the Count may, 31 any ¥ine, révoke any condilions of m prohation andlor
cischarge the defendant from probation. The probatoner shall be subject to arast for violalion of sny toadition of probation hatein Qrantad, f such probation 15
revoked, the Ceurt may-order the axecufion of the sentencs which was oripinally imposed o any portion thereof in the manner providad by law after dedutting
therefrum thve amount of ima the dafandant has servad on probatlon.

- ——
Dafondant was represanted by Allorney, __()_b__:_.sgg_\_)Lh'z.z o

Wﬂﬂewww Judge \ ; '
SK. .
OROERED tvs (1M dayof 0 Whna, , 2000 e ernn_ AL A, SHer £

-

o nrceifi st o N .. . L WHNTE - Clari; YRALGW <D, HPINIC- P, 0.2 DIUE « Defonse Alomey | AQC HCRFem 82120] 1118

-
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LT e e smasme werety TLaINnED S LU LLERK UEILE , 78 822 55

GEDRGIA DEPARTMENT OF CORRECTIONS
COMMUNITY CORRECTIONS DIVISION

P.83

STATE OF GEORGIA )
Dor.ket No. BOB-0276-4
Vs
Connty of __Gwipnett
Je Akard
In the Superior Court
FOR DISC GE OF D ANT ER A

COMES NOW THE undersigned wmao_ﬂmﬂ—rmmu states 20 this
Honorable Court that _Jeffrey Eavl Akard  was on the _20th  dayof Jupe _ , 2000 placedon
probation with said defendant's consent under the provisions of the Act for Probation of First Offenders, (0CGA €-
860 ot seq) and with farther proceedings being deferred in accordance with said Act for a period of

Syears

THE DEFENDANT being eligible for discharge 2s shown by having folfilled the terms of said probation, and upon
review of the Defendant's criminal record as on file with Georgia Crime Information Center {attached hereto);

, REFORE, it is vespectfully requested that the 2bove-named defendant be dmharged under the
provisions of said Act.

This _ #3d daj- of __ Jamuary , 2003, A»oﬁ éaﬁy'

Ronald Bamett, Probation Officer XX
. - o .. Gwinnett Jodicial Circuit

ORDER OF DISCHARGE

WHEREAS, the above named defendant, having been placed on probation on the __29tb day of
_June__, 2000, fora pexiod of _ 5 years: $1.250 Fine: Alcohol/Dyng Evaluation  in accordance with the
provisions of the Probatlon for First-Oﬂenders Act (OCGA 42-8-60, seq.) without an adjudication of gulh. and

WHEREAS, this Court having been petitioned by the Defendant's Probztmn Officer and havmg revmwed the |
PDelendant's erinsins! record showing eligibitity for sentenung, __

' ) G:O o
WHEREFORE IT IS ORDERED AND DIRECTED that in accordanca with the prov;ﬁbnsg the‘«?r@nuon
for First-Offenders Act (OCGA 42-8-60, 5¢q.):

..' TR
nr-‘:l
by, 2N

Rt PR

Ak
*12 H

A The defendant be discharged without court adjudication of guilt;

~-B, Tbat this discharge shall completely exonerate the defendant of any criminal pu;possc eabi
"\} C. That this discharge shall not affect any of said defendant's civil rights or libertiés; an’ﬂ' R L

eee—1.  'Thedefendant shall not be considered to have a criminal conviction. RIS
E.  This discharge may not be used to disqualify a person in amy applicationTr . @
eﬂP“’)‘m‘l‘f or ’Ppolnunent to office In enher the public or private sector. = et

IT 1S FURTHER ORDERED AN’D DIRECTED that the Georgla Crime Informntion Center be notified of this
discharge in accordance with the provisions of said Act as amended.

ORDERED THIS __Z5/4 aay of %,,,gﬁ , 2003, |

¥ Judge Michacl C. Clark
D - i 0 Gwinnctt Saperior Court

2-2
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GA3.

. “Eirst Qé"ender Acz‘ ”: Fizst offenders pmse;_cni:e@der,ﬁeqrgm—law may be pIaced

"on probauon or sentenced to confinement without an adjudication of guilt. Ga.

Code. Ann. § 42-8-60. Upon successful completion of probation or sentence, the
offender is discharged without adjudication, which “Completely exonerate[s] the
defendant of any criminal purpose and shall not affect any of his civil rights or
liberties.” § 42- -8-62(a). While those sentenced to confinement are considered
“convicted” during the period of incarceration, § 42-8-65(c), after discharge the
offender is “not considered to have a criminal conviction,” § 42-8- -62(a), and “is to
suffer no adverse effect upon his civil rights or liberties.” 1990 Ga. Op. Att’y Gen.

- 105 (1990). In addition, an offender sentenced to probation under this scheme is
not disqualified from jury service during the probation period, id, or from voting,
1974 Op. Att’y Gen. 48 (1974). A discharge restores firearms privileges, § 16-11-
131(f), and the conviction not be used to disqualify the:offender from employment.
§ 42-8-63. No provision for sealing or expungement, however. Also, a finding of
guilt for a discharged offense “may be pléaded and proven ds if an adjudication of
guilt had been entered and relief had not been granted” to dlscharge the offender B
pursuant to-this procedure. § 42-8- 65(a)

) Expungement of noncnmmal records only ifno charges ﬁled Ga Code Ann §
~35-3-37. s

C. Adminishtati‘;re certificate-

N/A

LET Noﬁdchriminaﬁcm in Licensing and Employment:

Georgla ] general law governing professmnal licensure provides that conviction of a
felony or any crime involving moral turplmde may be grounds for revocation or refissal
of a license, without regard to whether it is related to the practice of thé licensed business
or profession. See Ga. Code Amn. § 43- 1-19(a)(3), (6).

Margaret Colgate Love, Relief from the Collateral Consequences of a _Crﬁzinal Conviction, March 7, 2007

D-1l

2-%




Case 4:17-cv-00271-DCB-LAB Document 12-5 Filed 09/01/17 Page 13 of 34
USDC IN/ND case 2:07-cr-00074-PPS-APR - document 86 filed 12/22/16 page 100f 12
FILED IN OFFICE

¥ SUPERIOR CBUs:
%»%mm COUNTY, G2

IN THE SUPERIOR COURT OF GWlNNETT COUNTY
STATE OF GEORGIA 2015 DEC |1 AM §:58

STATE OF GEORGI A’ ) | RICHARB ALEXHNDER.' ELERK
Plaintiff, ) : '
- ) CASE NO. 00- B - 0276-4
v, ) - o
)
. JEFFERY EARL AKARD, ).
Defendant. )
ORDER CLARIFYING SENTENCE

The Court's SENTENCE dated June 29, 2000 is hereby clarrﬁed as
follows: N

The Defendant Was ndt senténced toa priso"n sentence. The Defendant
was given credit for time served while he was held prior to trial at the Pretrial

Diversion Center.

SO ORDERED this (QD day of (dec . - ;2015

RaridyRich, Judge —— :
‘Superior Court of Gwinnett County . -

Copies to: Defendant, ADA
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~ UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION -
UNITED STATES OF AMERICA,

V.

)
)
)
) Cause No. 2: 07 CR74
)
JEFFREY E. AKARD )

GOVERNMENT’S SENTENCING MEMORANDUM

Comes now the United States of America, by David Capp, United States Attorney
for the Northern District of Indiana, and provides the Court a sentencing memorandum in
support of its objections listed at paragraphs 77 and 132 of the Pre-Sentence Report.

Background -

The govérnment has objected to the Pre-Sentence Report (PSR) regarding the .

' defeﬁdant’s criminal history. The government bel_ievesA that th¢ defendagt shogld be
assessed 2 points for the criminal conduct that occurred in Gwinnett County, Georgia in
"2000 as described in the PSR at paragraphs 77-78, resulting in criminal history category I
~ In'April 2000, the defendant was charged with three offenses in Gwinnett County,
Georgia. In late June 2000, the defendant entered a guilty plea to all three charggs. He
- was sentenced, pursuant to (_‘:_eorgia’s First Offender Act, “to conﬁng:menfc fqr fche. period
/5 years serve 83 days at Pretrial Det. Center and or placed on probation fo_r the pervi}od‘ of 4
. years + 282 days ...” on the aggravated assault charge and placed on 12 months probation
- for the carrying a concealed weapon and obstruction of a law enforcement charges. See,

attached Exhibit A, Sentencing Order.

DB
<
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The Defendant Received A “Prior Sentence” in Gwinnett County

The Gwinnett County Judgment estabiishes the defendant plead guilty to thrée
offenses. U.S.S.G. § 4A1.2(f) requires counting diversionary dispositions “resulting from
a finding or admission of guilt ... even if a conviction is not formally entered ....” As a
result, the Gwinnett Cbunty guilty pleas are considered a prior sentence under U.S.S.G. §
4A1.2. See, also United States v. Jones, 448 F.3d 958, 960-962 (2006) (“And it is the fact
of that prior wrongdoing, not how the judicial disposition is labeled, which matters in
calculating criminal history.[citation omitted];' U.S.S.G. § 4A1.2(f). Counting
diversionary dispositiqns that involve admission or judicial determination of guilt reflects
‘a policy that defendants who receive the benefit of a rehabilitative sentence and continue
to commit crimes should not be ﬁeated with further leniency. U.S.S.G. § 4A1.2 App.
N(Sté 9.;4A1.2(5).””). o | -

'U.S.8.G 4A1.2(f) Allows 2 Points To Be Assessed

" Here, because the defendant plead guﬂty and received a sentence of more than
sixty days, U.S.S.G. 4A1.1(b) requires 2 points be added to the defendant’s criminal
history. U.S.S.G."§ 4A1.2(f) requires prior sentences be counted under U.S.S.G. §
4A1.1( ¢) which adds “1 point for each prior sentence not coux;téd in(a) or (b) ...” The
plaih'langilage of U.S.S.G. § 4A1.1(¢) requires adding 2 points for the Gwinnett County
conduct becaﬁse the sentence imposed was more than sixty daYS. In a very similar case, '-
‘United States v. Shazier, 179 F.3d 1317 (11* Cir. 1999), the defendant claimed he should
only receive l'pdiﬁt, pursuant to U.S.S.G. 4A1:2( c), because he was sentenced under

2

3.7
D~
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Louisiana’s first offender law, making ita diversiehary sentence under 4A1.2(f). The
district court and the Eleventh Circuit disagreed and assessed 2 points under 4A1.2(b)
because he served six months incarceration.

Section 4A1.1( ¢), by its terms, only applies to sentences not already
counted in subsection (a) or (b). See U.S.S.G. § 4A1.1(c)“Add one point for
each prior sentence not counted in (a) or (b), up to a total of 4 points for this
item.”) It does not remove from those sections sentences that are required to
be counted thereunder. Since the six-month sentence was already required
to be counted under subsection (b), subsection © is inapplicable to it.

Shazier, 179 F.3d at 1318.
WHEREFORE, the government requests that this Court assess 2 criminal history

: points for ﬁe conduct described in paragraphs 77-78 of the PSR and increase the criminal .

histqry to category Il in paragraph 87 of the PSR.

Respectfully submitted,
DAVID CAPP . : :
UNITED STATES ATTORNEY

Lo PRI S/Gary T. Bell .
‘ Gary T. Bell
‘ """ " Assistant United States Attorney
.. Internet Address: gary.bell@usdoj.gov
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'prior;wgﬁ‘ensle . And if under 4 A 1: 1 it's a prior sentence of

THE COURT: I agree with the Government . I think that
this wa.s a prior .admissibn' of guilt, evén though not an
adjudi‘cat'ion of guilt. ' |

And so, under 4 A 1.2 F, vitvshou‘ld be included, and you

t,henj_na'ke -- have to make a determination of categomz*l ng the

AR T TY P s et s

T A

imprisonment of -at Teast 60 days, then two points are added. Aad

this was a prior seéntence of iﬁpr‘i_sonment of more than 60 days; it

was 83 days.
' . And so, I think ‘that it's a two po1nt enhancenem. under
4 A 1.1 B for that reason. There is -a 'Iarger point here that I

thmk 1s kind of getting lost 15 what we are attempting to

determ‘me is is the Defendant a rgc1d1v1s t. And I find the case ¢f

United States versus Jones 448 F. Third, 958 at 960, it's a Seveni

Circuit case from 2006 to really be the -most persuasive .

‘And what that instructs District Courts to do is to focus

P

on what the. Defendant actuaﬂy did in the prior episode , not hc;w
somebody attempted to charactemze it. '
And there -- to e there is no question that Mr. Akard
in Georg1a in 2000 went mto some facility -- some bar or
restaurant and displayed a weapcn, “and-whether it was fired or not

I don't recall . So the conduct occurred.,

How Georgia actually characterized it, is a 1ittle besidé

the point 1in the sense of what you are attempting to ‘do is add

additional " penalty for people who are recidivis ts.- And that's an

Sharon Boleck Mroz, CSR, RPR, CPE
5400 Federal Plaza, Suite 4200
Hammond, IN 46320 (212) 852-6728

App.18
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OFFENSE .

LEVEL

o

12 18

= 1~Q-16 15-21 18-24
410 12-18 18-24 21-27
6-12 - 15-21 21-27 24-30
+ 814 ’ 18-24 24-30 27-33
" 1016 12-18 15-21 21-27 27-33 30-37
12418 - 15-2% 18-24 . 24-30. - 30-37 -33-41
15-21 . 18-24 21-27. 27-33 . 33-41 37-46
18-24 21-27 24-30 30-37 37-46 41-51
21-27 121 24-30 27-33 33-41 " 41-51 46-57
24-30 73 27-33 30-37 37-46 46-57 51-63
27-33 |2 30-37 33-41 41-51 51-63 57-71
30-37 2% 33-41 - 37-46 46-57 57-71 63-78
33-41 3] 37-46 41-51 .51-63 . 63-78 70-87
37-46 33 41-51 46-57 57-71 70-87 77-96
41-51 34 46-57 51-63 63-78 77-96 ‘84-105
46-57 47 51-63 57-T1 70-87 84-105 92-115
51-63 4§ 57-71 63-78 77-96 . 92115 400-125
57-71 £% 63-78 70-87 84-105 100-125 " 110-137
63-78 ¢.C  70-87 78-97 . 92-115 110-137 - 120-150
70-87 &¢ 78-97 87-108 100-125 120-150 130-162
78-97 74 87-108 97-121 110-137 130-162 140-175
87-108 ga 97121 108135 121-151 140-175 151-188
97-121 <2 108-135 121-151 135-168 151-188 168-210
'108-135 _ lin3 121-151 135-168 151-188 168-210 188-235
~— 121-151 il 135-168157 |'77151-188 168-210 188-235. 210-262
3 135-168 151-188 168-210 188-235 240-262 235-293
151-188 168-210 188-235 ©. 210-262 235-293 - 262-327
168-210 188-235 210-262 235-293 262-327 292-365
188-235 210-262 235-293 262-327 .292-365

210-262

235-293

262-327

292-365

235-293

262-327

292-365

262-327:

~.292-365

., 292-365 .
324-405 ,

Prepared by:

: Northern District of Indiana
Federal Commumty Defénders, Inc.
227 South Main Street — Suite 100

South Bend IN-46601
Tel. (574) 245-7393
Fax (574) 245-7394

fD«sclaxmer' L-aws regarding federa! sentencmg gmdelmes arecomplicated
“ard subject to change In addition,’ ‘foflowing the-deciston of the Supreine -
- Court'in Unjted Sfates v. Booker, 543 U.S. 220 (2005), guldelites are

advisory ohly. Thils chart is providéd solely 4s a guide, and is not a
| substitiie for a review of the applicable statutes and ¢ase law and
consultation with an attomey knowledgeable. in the federal sentencing
guidélinés régarding the facts of each specific case. User assumes sole
responsibd‘ty ‘for the use or misuse of thxs mformatlon

D-11 9
2-2

(Rev. 11/01/2007)



50.

59.
60.

61.
62.

pis” -
(3. To+al pArnst /{/VJ; D-1% ﬂrf";s/ : - ;
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|70 recewed

The 2007 edition of the Guidelines Manual has been used i in this case

Akard, Jeffrey
755 2:07CR00074- 001

Offense Level Computations ’3§

- Count One: Receiving Child Pofnography - 18:2252(a)(2)

Base Offense Level: The United States Sentencing Commission Guideline for a
violation of 18 U.S.C. §2252(a)(2) is found in U.S.8.G. §2G2.2 and calls forabase .
offense level of 22. . ' _ 22

Specific Offense Characteristic: Pursuant to 2G2.2(b)(2), if the material involved

‘a prepubescent minor or a minor who had not attained the age of 12 years, increase ,
" by 2 levels. In this case, there are depictions of prepubescent children. - 2

Speclfic Offense Characteristic: Pursuant to 2G2. 2(b)(4), if the offense involved
material that portrays sadistic or masochistic conduct or other depictions of
violence, increase by 4 levels. - _ g < =

Specific Offense Characteristic: Pursuant to 262.2(b)(6),'if the offense involved
the use of a computer or an interactive computer service for the possession,
transmission, receipt, or distribution of the material, increase by 2 levels o2

Specific Offense Characterlstlc Pursuant to 2G2.2(b)}(7)(D), 1f the offense

involved 600 or more nnages increase by 5 levels. +5
1 Vietim Related Adjustments: None 0
Adjustment For Role In The Offense: None 0
. Adjustment for Obstructlon of Justlce None . o o -! 0
Chapter Four Enhancements: None. - | .0
Offense Level (Subtotal): L 35
AdjustmentForAcceptance ofRespons1b1]1ty PursuanttoU S S.G. §3E1 1(a), the" L
defendant warrants a two (2) level reduction in the offense level for acceptance of . = | |
responsibility. He has truthfully admitted to the conduct that comprised the offense
of conviction and has not falsely denied any relevant conduct He was also tlmely in::
the mamfestanon of his acceptance of respon51b1hty ' o 2
The govemment intends to recommend that the defendant receive the additional one
(1) level reduction in the offense level for acceptance of responsibility pursuant to
U.S.S.G. §3E1.1(b). The adjusted offense level appears to be sixteen or greater. He
has assisted authorities in the investigation and prosecution of his involvement in the
offense. He also timely notified authorities of his mtentlon to enter a plea of gu.ﬂty,
-Hqu-{',L peraitting Ho spuerpmint 4o Aveid prepacizg for rinl i

ard prrmf%m& He @ourt o ﬁli“"'%e 5 {50"" X efficnntlf.
-14- 2.7



75.

Akard, Jeffrey
0755 2:07CR00074- 001

The items located and secured can be found in the offense conduct section of this report. The
charges have been dismissed without prejudice.

PART B. DEFENDANT’S CRIMINAL HISTORY

76.

71.

78,

Since 1981, Indiana State Law required that all defendants charged with felonies or misdemeanors
be offered the right to representation by counsel in judicial proceedings.

Juvenile Adjudications.

None.

Aduit Adjudications

Date of Date Sentence
Arrest Conviction/Court Imposed/Disposition Guideline Pt
04/08/00 Ct. One: Carrying a - 06/29/00: First Offender 4A1.2(f) 2
Concealed Weapon Act, Cts. One and Three

Ct. Two: Aggravated Assault 12-Months probation,
Ct. Three: Obstruction of ~ $1,000 Fine, Ct. Two: 5

Officers : years in jail, suspend all but
Gwinette County, Georgia 83 days at the pretrial
00B-0276-4 : {detentionicenter.

. \-Diversion;

01/23/03: Discharged from
Probation (First Offender Act)
Without a finding of guilt.

.Accordmg to records obtamed ‘the details of Count One are as-follows: on or about the 8

day of April, 2000, the defendant carried his personal firearm, a Colt 380 Pistol, in a manner
not open and fully exposed to view outside of his home or place of business, contrary to the

L - laws of the State of Georgia. The details of Count Two are as follows: on or about the 8% day

of April, 2000, the defendant, did then and there unlawfully make an assault upon the person
of Fran Brogdon, with a Colt 380 Pistol, a deadly weapon, by discharging the firearm inside
the River Island Grill, thereby placing said person in reasonable appreshension of
immediately receiving a violent injury, contrary to the laws of the State of Georgia. The
details of Count Three are: on or about the 82 day of April, 2000, the defendant did then and
there knowingly and wilfully hinder Officer C. M. Meved of the Gwinnett County, Georgia,
Police Department, a law enforcement officer, in the lawful discharge of his official duties
by refusing to obey said officer’s commands to lay on the ground after discharging his pistol
inside the establishment, contrary to the laws of the State of Georgia.

D-19
34
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79.

80.

81.

82.

83.

84.

85.

09/16/01 Ct. One: Reckless
Driving

Gainesville, Georgia
No narrative was available.
11/06/02 Ct. One: Operating While
Intoxication/Endangering
a Person

Ct. Two: Driving Left of
Center

Miami County, Indiana
52D01-0211-CM-00454

" Akard, Jeffrey
0755 2:07CR00074- 001

10/17/02: Guilty, ordered
to serve community service
and pay $600.

4A1.2(c)1) 0

03/24/03: Guilty - 1-Year

4A1.1¢c) 1
‘Miami, Indiana, County
Jail, suspended for 1 year
probation.
03/24/04: Probation
Termination -
Successfully.

A companion charge of Driving Left of Center was dismissed pursuant to the plea. The
defendant was represented by counsel in this matter.

Ct. One: Operating While
Intoxicated/Endangering
a Person

Ct. Two: Operating With

“"aB.A.C. of .15% or

Above. o
Miami County, Indiana -
52D01-0404-FD-00046

04/12/04

07/26/04: Sentenced as a
Class A Misdemeanor to
1 year Miami County,
Indiana, Jail, suspended,
for1year of Probation.
09/07/05: Petition to
Revoke Probation Filed.
10/13/05: Petition to
Revoke Probation |
Dismissed - Probation
Terminated Successful.

4A110) 1

The defendant was represented by counsel in this matter. Companion charges of Operating

~~ With a Prior OWI within 5 years and Unsafe Lane Movement were: dismissed. He was
- " fepresented by counsel in this matter. Officials in the Miami County, Indiana, Probation
" Department advised the violation was filed, due to the defendant having outstanding

monetary obligations. This obhgatlons were pa1d prior to the deadlme therefore he was

released successfully
04/27/93 Minor in Possessieﬁ |
. Knox County, Indiana

42D02-9304-CM-515

04/ 15/93 Entered -

o aAl20) 0
Defen'al Program. o

. 11/30/93: Violation of -

Deferral Program.
12/03/93: Dismissal of
Violation. Case termed
Successful. Dismissed.

D-20

5°s
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Case: 23-2086 Document: 5 Filed: 09/18/2023 Pages: 13

UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT
- CHICAGO, ILLINOIS

23-2086

UNITED STATES OF AMERICA, ) Appeal from the United States District
Plaintiff-Appellee, Court for the Northern District of
Indiana, Hammond Division

V.
: No. 2:07-CR-74
JEFFREY E. AKARD,

Defendant-Appellant. Hon. Phﬂip P. Simon, Judge

MOTION; TO DISMISS APPEAL
Comes now the United States of America, by its counsel, Clifford D.
Johnson, United States Attorney for the. Ndrthern District of Indiana,
through David E. Hollar, Assistant United States Attorney, and hereby
,.moves to dismiss Defendant Jeffrey E. Aj{ard’s .a.lppeal in h'ght of hJs pleé
agreeﬁlent (attached as Exhibit 1) waiving his right to appeal his sentence.
His bﬁef on appeal chéllenges his sentence. In a two paragraph argument he
(at best) “offers only flimsy af‘g‘uments 'for"»escaping” ‘the waiver. Unit'e.d
States v. Watson, 48 F.4th 536, 543 (7th Cir. 2022). Because ‘binding |
autl;ority from this Cour_t es_igabliél;e'é he cannot'. appeal-,'h thlS Coﬁrt; .

consistent with Watson! should dismiss the appeal without requiring merits

1 Per the Court’s direction in Watson, the United States has filed its brief within one -
week of this Court’s September 11, 2023, order directing the government to file a brief
and “well before its own brief deadline” of October 11, 2023. Watson, 48 F.4th at 542.
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briefing, just as it previously dismissed Akard’s direct appeal. United States
v. Akard, No. 08-2947 (7th Cir. Jan. 27, 2009).
PROCEDURAL HISTORY
In February 2008, Akard pled guilty pursuant to a plea agreement to
receiving child pornography. R. 24, 28. In the plea agreement, Akard agreed
to:
expressly waive my right to appeal or to contest my conviction and .

my sentence imposed or the manner in which my conviction or my
sentence was determined or imposed, to any Court on any ground,

including any claim of ineffective assistance of counsel unless the ol
‘claimed ineffective assistance of counsel relates directly to this
waiver or its negotiation, including any appeal under Title 18,
United States Code, Section 3742 or any post-conviction
proceeding, including but not limited to, a proceeding under Title
28, United States Code, Section 2255.
R.24, §730) .
At sentencing the district court accepted the plea agreement. R. 55, at
.+ 23. It also resolved a dispute between the parties about whether Akard
‘should receive criminal history points for a 2000 Georgia offense, concluding
- that he should receive two points. R. 55, at 8-22. This finding placed Akard
in - criminal history category. III ‘and produce a 151-188 month advisory
gﬁide]ine range. R. 55, at 22. The court ultimately imposed a 170 month
- sentence. R. 44; R. 55, at 73.
Akard appealed, attempting to challenge his criminal history point

calculation. United States v. Akard, No. 08-2947 (7th Cir. Nov. 17, 2008). On

E-12



Case: 23-2086  Document: 5 Filed: 09/18/2023  -Pages: 13

the government’s motion this Court dismissed without requiring a responsive
brief because “Akard’s waiver in his plea agreement does not make any
exception f(?r legal issues and there lis no indication that his plea Waiver Was
- not knowing and voluntary.” United States v. Akard, No. 08-2947 (7th Cir.
Jan. 27, 2009).

Akard next filed a motion to vacate his gonviction and sentence under
28 .U.S.C. § 2255. R. 62. The district court found “that Akard made his plea
knoWingly én_d'voluntarily,” so “the waiver in the plea agreement bars ...
| Akax;d’s claiﬁ ” R. 7‘0 at 5. ‘TAhe district court denied a certificate of
appealability. R. 79 This Court d.lsmlssed Akard’s untlmely appeal United
f States v. Akard No. 11 3023 (7th Cir. Oct. 11, 2011).
Akard next sought permission to file a successive Section' 2255 motion,
~ which this Court denied. United States v. Akard, No. 16-1265 (7th Cir. Feb.
19, 2016). He then filed a purported motion to correct his sentence “nun¢ pro
tunc,” which the district court conétru‘ed as a successive Section 2255 motion
and denied. R. 87. This Court rejected an appeal, agreeing that, however
labeled, he could not relitigate his claims. United States v. Akard, No. 17-
1515 (7th Cir. Aug. 22, 2017).

Akard has now completed his federal term of imprisonment and:begun
serving a 94 year state court rape sentence. See generally Akard v. State, 937

N.E.2d 811 (Ind. 2010); Akard v. State, 924 N.E.2d 202, 205-206 (Ind.-Ct.

E~-13



Case: 23-2086 Document: 5 Filed: 09/18/2023 Pages: 13

App. 2010). In March 2023, he filed a petition for extraordinary relief/writ of
coram nobis. R. 107. The district court denied the motion. R. 108. Akard has
appealed, raising as his sole issue that his criminal history points were
wrongly assessed at his 2008 sentencing. Br; 5, 7.
| ARGUMENT

This Court’s binding precedents establish that Akard’s plea agreement
bars him from challenging his sentence. The Court interprets plea
agreements using “ordinary principles of contract law, though with an eye to
the special public-interest concerns t’hatva.ri-'se in this context.” United States

- v- Malone, 815 F.3d 367, 370 (7th Cir. 2016) (internal quotation omitted). It

- will “not ignore the plain language of the cdﬁtract where there is no
" ambiguity” and will “give unambiguous terms in the plea agreement their
plain meaning.” Id. (internal quotation omi’gtgd).

Akard waived the “right to appeal or to contest ... my sentence ...
" including any appeal: ... or any post-conviction proceeding....” R. 24,  73).
He now asks this court in a post-conviction proceeding to reduce his federal
sentence from 170 months to 135 months. Bi'. 10. The appeal waiver’s text
plainly precludes this challenge.

Akard offers a brief argument (Br. 8) that his appeal waiver should not
be enforced because the district court relied “on a constitutionally

impermissible factor,” namely that his counsel was “ineffective in negotiation

E-14
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of plea agreement.” But the district court in Akard’s first Section 2255 motion
already rejected the factual premise that his counsel was ineffective. R. 70.

‘Regardless, there is no “g’e.neral ‘constitutional-argument exception’ t;o
waivers in plea agreements.” United States v. Behrman, 235 F.3d 1049, 1051
(2000); see also United States v. Smith, 759 F.8d 702, 707 (7th Cir. 2014)
(“We have repeatedly said that a defendant’s freedom to waive his appellate
rights includes the ability to waive his right to make constitutionally-based
appellate arguments.”).

Akard does not cite, lef: alone distinguish the above legal authorities. He
cites no decision of this Court—or any other-—to explain why he should be
pérmitted to ignore his express waiver of his right to cha]ienge his sentence

_in a post-conviction proceeding today, particularly when that same waiver
precluciéd the same challenge on direct appeal in 2009. There is no need to
further waste judicial resources and proceed with' full merits briefing.

Instead, consistent with the procedures outlined in Watson, this Court should

dismiss the appeal. -

E- 15
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CONCLUSION
For the foregoing reasons, the Court should dismiss the appeal.
Respectfully submitted,
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UNITED STATES ATTORNEY

o/ David E. Holl
David E. Hollar
Assistant United States Attorney
5400 Federal Plaza, Suite 1500
Hammond, IN 46320 K
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA

HAMMOND DIVISION
UNITED STATES OF AMERICA )
v. ; Cause No. 2: 07 CR 74 PS
JEFFREY E. AKARD %

PLEA AGREEMENT
Pursuant to Rule 11 of the Federal Rules of Criminal Proceduré, come now the United
States of America, by Assistant United States Attorney Gary T. Bell, the defendant, Jeffrey
’ Akafd, and James Thiros, as attorney fbr the defendant, and show the Coyrt they have entered
into é.'plea. agfeement as follows:
L. I, Jeffrey Akard, have the ability to read,.write and speak the English language.
2. ' Thavereceiveda copy of the Indictment and haye read and discussed it with my
lawyer, and believe and feel thaf I u;iderstand every adcusation.made against me in this case.
3. I have told my lawyer the facts and surrounding circumstal}ces as known to me
éonceming fhe.matters mentionéd:in‘!:he Indictment and beljeve and feel _that my lawyer is fully
.informed as to all such matters. My lawyer has counseled and adviscd with fne as to the nature
and elements of every accusation agaihSt me and as to any'. possible defenses I might have.
4 B! qﬂder_'s'tahdv that [ am entitled to have all of ‘my rights which may be involved in
. this matter explained to me; and that I have the ﬁght to have any questions I may have answered
for me. | | |
5. 1 understand by pleading guilty I waive certain rights. The rights des_cribe‘d‘ '

below have been explained to me, as well as the consequences of my waiver of these rights:

E-18
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6.

If I persisted in a plea of not guilty to the charge against me, I would have the
right to a public and speedy trial. The trial could be either a jury trial or a trial
by the judge sitting without a jury. Ihave the right to a jury trial. However, I
may waive a jury trial in writing with the approval of the Court and the consent
of the government.

If the trial is a jury trial, the jury would be composed of twelve laypersons
selected at random. Myself and my attorney would have a say in who the jurors
would be by removing prospective jurors for cause where actual bias or other
disqualification is shown, or without cause by exercising so-called peremptory
challenges. The jury would have to agree unanimously before it could return a
verdict of either guilty or not guilty. The jury would be instructed that a
defendant is presumed innocent, and that it could not convict unless, after
hearing all the evidence, it was persuaded of my ‘guilt beyond a reasonable doubt,
and that it was to consider each count of the Indictment separately.

If the trial is held by the judge without a jufy, the judge would find the facts and
determine, after hearing all the evidence, and considering each count separately,
whether or not the judge was persuaded of my guilt beyond a reasonable doubt.

At a trial whether by a jury or a judge, the prosecution would be required to

 present its witnesses and other evidence against me. I would be able to confront

those government witnesses and my attorney would be able to cross-examine
them. In turn, I could present witnesses and other evidence in my own behalf. If
the witnesses for me would not appear voluntarily, I could 1 requlre their
attendance through the subpoena power of the Court.

Ata trial, I would have a privilege against self-incrimination so that I could
decline to testify, and no inference of guilt could be drawn from my refusal to

I testify. IfI desired to do so, I could testify in my own behalf.

At trial and at every stage of the proceedings, I have a right to an attorney, and if
I could not afford an attomey one would be appomted for me.

In the event that I should be found guilty of the charge(s) against me, I would
have the right to appeal my coriviction on such charge(s) to a higher court.

I understand that under the U.S. Sentencing Guidelires, the Court, in light of an

investigation by the United States Probation Office, will determine the applicable sentenciﬁg

guideline range; and that the Court will determine all matters, whether factual or legal, relevant

to the appliéétion of the U.S. Sentencing Guidelines. T understand that the U.S. Sentencing

2-
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Guidelines are advisory only, and that the specific sentence to be imposed upon me will be
determined by the judge after a consideration of a pre-sentence investigation report, input from
counsel for myself and the government, federal sentencing statutes, and the U.S. Sentencing

Guidelines.

7. Notwithstanding the above, I have, with the assistance of counsel, entered into an
agreement with the United States Attorney’s Office as follows:

a. - Iwill plead guilty to Count One of the Indictment charging me with receiving
child pornography in violation of Title 18, United States Code, Section
2252(a)(2). I am pleading guilty to Count One because I am, in fact, guilty of
the offense as stated in the Indictment.

b. I understand that the possible penalty that may be imposed upon me for my
conviction on Count One is a mandatory minimum term of incarceration of five
(5) years, up to a maximum term of twenty (20) years. incarceration, a fine not to
exceed $250,000, or a combination of both imprisonment and a fine, plus a
special assessment of $100.00. Furthermore, I understand that upon my release
from prison, I will also be placed on superwsed release for at least five (5) years
up to the rest of my life.

c.  The Government and I have also entered into the following agreements which
are not binding upon the Court, and I understand that if the Court does not follow
these agreements, I will not be allowed to withdraw my guilty plea:

i In recognition of my acceptance of responsibility for my offense conduct,
" I am entitled to a two point and, if eligible, an additional two point
- reduction in offense level for acceptance of responsibility; however, the
government is not obligated to recommend I receive the acceptance of
responsibility adjustment if I deny my involvement in the offenses, give
conflicting statements of my involvement, or engage in additional
criminal conduct.

fi. © The Government recommends that the Court should impose a sentence
equal to the minimum of the applicable sentencing guideline.

iii.  The Government and I agree to the following U.S. Sentencing Guidelines
calculations (2007 edition) based on Guideline 2G2.2: The base offense
level is 22; 2 levels are added because the materials depict prepubescent
minors; 4 levels are added because the materials portray sadistic or

3-
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masochistic conduct or other depictions of violence; 2 levels are added
because a computer was used during the offense; and 5 levels are added
because more than 600 images of child pornography were involved.

d. The United States Attorney’s Office for the Northern District of Indiana agrees
that it not seek any additional charges regarding the child pornography contained
on my Gateway desktop computer, Dell laptop computer and the Polaroid photos
seized from my residence in Lafayette, Indiana on September 10, 2007. I
understand that the government currently possesses no evidence that I have ever
physically (in person) engaged in any acts of molesting minors. I hereby
affirmatively state under oath that I have never engaged in any acts of molesting
minors. If the government discovers this statement to be false, I understand that
this paragraph is null and void and I could be prosecuted for additional crimes in
the Northern District of Indiana. I further understand that the Government would
not be obligated to make any of the non-binding recommendations and could
seek additional sentencing enhancements, and I will have no right to withdraw

my plea of guilty.

e. The Government agrees that it will dismiss Count Two of the Indictment after
the sentencing hearing.

f. The Government agrees that it will not request the Court to either depart or

. /7 deviate upward from a U.S. Sentencing Guideline sentence.

g. I agree to forfeit all of my rights, title and interest in a Dell Inspiron 6000 laptop
- computer, serial number (01) 07898349890528, service tag 8SBTN71 which
facilitated my criminal activity in committing Count One of the Indictment. I
further agree to the entry of an order of forfeiture for the computer. I further
state that I am the sole owner of the computer. A

h. I understand that if I violate any of the provisions of this plea agreement,
~ including my continuing obligation to-demonstrate acceptance of responsibility,

the Government may at its option either (1) ask the Court to make a
determination that I have breached a term in this agreement in which event I will
at sentencing lose the benefit of all the non-binding promises made by the
government in this agreement and I would have no right to withdraw my guilty
plea, or (2) The Government could seek to have the Court declare this entire plea
agreement null and void, in which event I can then be prosecuted for all criminal
offenses that I may have committed.

i I understand that the law gives a convicted person the right to appeal the
conviction and the sentence imposed; I also understand that no two can predict
the precise sentence that will be imposed, and that the Court has jurisdiction and
authority to impose any sentence within the statutory maximum set for my

v
E-71

EXHIBIT 1



USDC ININERCc282086-cr-OiTH-RRSAPR  ddilendef9/A8/2028 02/Paiges: gdge 5 of 6

offense as set forth in this plea agreement; with this understanding and in
consideration of the government’s entry into this plea agreement, I expressly
waive my right to appeal or to contest my conviction and my sentence imposed
or the manner in which my conviction or my sentence was determined or
imposed, to any Court on any ground, including any claim of ineffective
assistance of counsel unless the claimed ineffective assistance of counsel relates
directly to this waiver or its negotiation, including any appeal under Title 18, -
United States Code, Section 3742 or any post-conviction proceeding, including
but not limited to, a proceeding under Title 28, United States Code, Section
2255.

J- I also agree to waive all rights, whether asserted directly or through a
representative, to, after sentencing, request or receive from the United States any -
further records, reports, or documents pertaining to the investigation or
prosecution of this matter; this waiver includes, but is not limited to, rights
conferred by the Freedom of Information Act and the Privacy Act of 1974.

8. I am prepared to state to the Court the facts in this matter that cause me to
believe that I am guilty of Count One of the Indictment, including acknowledging the following
facts: In March of 2006 I was living in West Lafayette, Indiana. In July of 2006 I moved to
Lafayette, Indiana. During this time period, I used my Dell léptop compﬁfer to receive emails
through the Internet. I knew certain emails contained child pornography. I viewed the emails
and attachments containing digital photographs depicting real gitls, less than 18 years old,
engaged in various forms of sexually explicit conduct. I stored some of the child pornography
photographs on my computer. Because I used America Online (AOL) to receive email, I now
know that the emails containing child pornography traveled across state lines becaﬁsc AOL
does not have a computer server in Indiana.

9. I believe and feel that my lawyer has done all that anyone could do to counsel
and assist me, and that I now understand the proceedings in this case against me.

10.  Ideclare that I offer my plea of guilty freely and voluntarily and of my own

accord, and no promises have been made to me other than those contained in this agreement,

-5-
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nor have I been threatened in any way by anyone to cause me to plead guilty in accordance with

this agreement.

11. . Tunderstand and acknowledge that this agreement, once filed with the court, is a

. public document and available for public viewing.

‘S/leffery E. Akard : T - S/James Thiros -
Jeffrey E. Akard S - -James Thiros .
Defendant : : : " Attorney for Defendant

"~ APPROVED:

DAVID CAPP,
Acting United States Attorney

By: S/Gary T. Bell
- Gary T. Bell o
Assistant U. S. Attorney

6
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA

HAMMOND DIVISION
UNITED STATES OF AMERICA, )
s 3
V. 3 Cause No. 2:07-CR-074-PPS-APR
JERFREY AKARD, §
Defendant. 3 R

OPINION AND ORDER

On July 23, 2008, Defendant Jeffrey Akard was sentenced to 170 months in prison,
after he pled guilty to one count of receiving child pomography.'tDE 44.] Akard later -
filed a motion to vacate his sentence putsuant to 28 U.S.C. § 2255, in which he argued
that his counsel was ineffective in rmscalculatmg his criminal history level and sentence,
—did tiot object to the’ preSentence mves’agatlon report and improperly induced him into
entenng into the plea agreement [DE 62.] I denied that motion with pre]udlce in January
2010. [DE 70; DE 71.] Akard appealed the ]udgment and the Seventh C1rcu1t dlsmlssed

the appeal for lack of jurisdiction due to Akard’s fallure to comply wﬁh Rule 4(a) of the

'Federal Rules of Appellate Procedure. See United States v. Akard, No. 11-3023 (7th C],I'g

Oct. 11, 2011).

In February 2016, Akard filed an application for an order authorizing the Court to

consider a second or successive § 2255 motion, as required by 28 U.S.C. § 2244(b)(3)(B).

The Seventh Circuit denied and dismissed Akard’s application. United States v. Akard

(7th Cir. Feb. 19, 2016). He then filed a motion to correct his sentence nunc pro tunc,

F- I
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making the same arguments raised in his application for a successive habeas petition.

[DE 86.] I denied that motion for lack of jurisdiction while declihing to issue a certificate

of appeélability. [DE 87 at 3-4.]

Akard has now filed a Petition for Extraordinary Relief in Nature of Writ Coram
Nobis pursuant to the All Writs Act, 28 U.S.C. § 1651(a). [DE 107.] He is.no longer in
federal custody and is currently incarcerated at New Castle Correctional Facility, in .
connectioﬁ with an Indiana state court sentence imposed in 2009. The petition asserts
that an error in the determination of Akard’s federal sentence prevents him from seeking
a “2 for 1 credit of 70 months rgduction" <;f his state court sentence. See id. at 3-7. Akard
thus requests a hearing on the matter and an order correcﬁl;lg the alleged defect in his
sentence. Id. at 8-9. |

A writ of coram nobis is an “extraordinary remedy,” and courts should grant the

~writ “onlyunder circumstances compelling such action to achieve justice;” United States

v. Morgan, 346'U.S. 502, 511 (1954), and to correct errors “of the most ﬁmdamental' :
character.” Id. at 512; United States v. Sloan, 505 F.3d 685, 697 (7th Cir. 2007); see also
United States v. George, 676 F.3d 249, 251 (1st Cir. 2012) (characterizing a writ of error
coram nobis as the “criminal-law equivalent” of a “Hail Mary pass in American. -
football”). The writ “is available only where Congress has provided no other remedy,
such'as habeas corpus.” United States v: Chuidéz,’No. 03 CR 636-6, 2010 WL 2740282, at*1
(N.D. IIL. July 8, 2010) (citing Carlisle v. United States, 517 U S. 416,429 (1996)). In the

criminal context, the Supreme Court has described coram nobis as “a step in the criminal

2
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case and not, like habeas corpus. . ., the beginning of é separate civil [p]roceeding. ...
This motion is of the same general character as one under 28 U.S.C. § 2255.” Morgan, 346
U.S. at 505 n4.
* The Court in Morgan, while acknowledging that coram nobis relief is an
“extraordinary remedy;” indicated that the codification of federal habeas relief under
§ 2255 does not preclude granting a writ of error coram nobis to a person who was
convicted of a federal crime but is no longer in federal custody. Id. at 510-11. The
Seventh C1rcu1t has explained that because 6ﬁe requirement of a writ of habeas corpus is
that the petitioner be “in custody,” see 28 U.S.C. § 2255, coram nobis relief would be
appfopriate Whefg the pétitioner was fined rather than givena custodial s'entence, or
where (as here) the pétitioner has already compléted a term of custody.‘ United States v.
Keane, 852 F.2d 199, 202 (7th Cir. 1988). In order to obtain coram nobis relief, the
- petitioner must show: {1)an error “of the most fundamental character” that renders the - -
proceeding invalid; (2) that he had “sound reasons for the failure to seek earlier relief”;
“ and (3) and that he “continues to suffer from his conviction even though he is out of. .
custpdy.” See United S‘_tétes v. Delhorno, 915 F.3d 449, 450 (7th Cir. 2019) (co]lecting cases).
Akard’s petition raises arguments previously presented in his collateral |
challenges to his sentence pursuant to 28 U.S.C. § 2255. However, he assérts that he has-
standing to seék relief under the All Writs Act because he is suffering continuing civil "
disabilities due to the challenged sentencing errors and he had sound reasons to not seek

relief earlier. [DE 107 at 3-6.] Akard has made a showing that he suffers continuing

F-13. -



'

USDC IN/ND case 2:07-cr-00074-PPS-APR document 108 filed 03/24/23 page 4 of 6

consequences of the asserted sentencing errors because he cannot seek to reduce time
remaining on his state court sentence. But the record in this caée reflects that Akard has,
in fact, already challenged the sentencing errors asseried in his petition through multiple
collateral challenges to his sentence while he was stiﬂ in federal custody. I previously
considered these collateral chaﬂenges to Akard’s sentence, including multiple arguments
based on ineffective assistance of counsel, and they were denied.

In sum, rather than presehﬁng any “sound reasons” justifying a delay in seeking
coram nobis relief, the petition before me reiterates concerns that were previously raised
in the multiple collateral challenges that Akard filed during his time in federal custody.
On that basis, the motion must be denied. See United States v. Hassebrock, 21 F.Ath 494, 498
(7th Cir. 2021) (finding petitioner ﬁo longer in federal custody could collaterally attack .
sentencing érror by seeking writ of coram nobis, but nevertheless affirming denial of his

-—--- petition because “the primary argument {petitioner] raises in his coram nobis --- -
petiﬁdn—ineffective assistance of counsel —was raised and rejected in his § 2255 motion
and may not be relitigated” (citing Keane, 852 .2d at 206)).

I am further persuaded by the analysis of the Court of Appeals in Baranski v.
United States, 880 F.3d 951 (8th Cir. ‘2018); It appears that no courts in this circuit have
adopted or considered the Eighth Circuit's- approach in Baranski (or a similar line of -
reasoning). My denial .of ‘Akard’s petition will therefore be limited to the foregoing
considerations. That said, Baranski is worth noting: the panel in that case squarely

considered whether the restrictions on successive § 2255 motions codified in 28 U.S.C.

Foiy
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§§ 2244(b) and 2255(h) afféct the availability of “coram nobis relief to a petitioner whose
claim would be barred had he petitioned for relief while still in federal custody.” Id. at
955. The court held that substantive limitations on the filing of second and successive
motions under 28 U.S.C. § 2255 “limit the grant of coram nobis relief to a petitioner
whose motion for~§ 2255 relief was denied while he was still in cﬁstody.” fd. at 956. In
other words, because a writ of coram nobis is an extraordinary remedy “available at the
far end of a post-conviction continuum only for the ‘most fundamental’ errors, it would
make no sense to rule that a petitioner no longer in cﬁstody may obtain coram nobis relief
with a less rigorous substantive showing thah that required by AEDPA's limitations for
successive habeas corpus and § 2255 relief.” Id. at 956 (quoting Morgan, 346 U.S. at 512). '
This rule is in line with the Supreme Court’s longstanding guidance that courts
are “guided by the general principles underlying . . . habeas corpus jurisprudence,”
: Culderon;o: Thompson, 5231.5-538, 554 (1998), ‘_and'whén, in the civil context, a Rule 60(b)— -
motion for relief from a final j’udgment “is in substance a successive habeas petition [it]
should be treated accordingly,” see Gonzalez v. Crosby, 545 U.S. 524, 531 (2005) (internal:
citations omittéd). I agree that “it would make no sense to rule that a petitioner,” such as
Akard here, “may obtain coram nobis relief with a less rigorous substantive showing than
that required by AEDPA's limitations for successive habeas corpus and § 2255 relie -,h'.f -
and therefore his petition is properly “subject to the restrictions on second or successive,

" § 2255 motions set forth in § 2255(h)(1) and (2).” Baranski, 880 F.3d 956.

5
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It follows that if Akard wishes to proceed with a successive petition for rélief from
his sentence, he must seek authorization to file another petition from “a three-judge
panel of the court of afpeals/’rather than filing another collateral challenge to his
sentence directly in district court. See 28 U.S.C. § 2244(b)(3) (B).' Such authorization may
only be granted if he presents “newly discovered evidence that, if proven and viewed in
light of thie evidence as a whole, would be sufficient to establish by clear and convincing
evidencé that n;') reasonable factfinder would have found [him] guilty of the offense,” or
“a new rulg of constitutionalA law, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable.” Id. § 2255(h).

- In conclusion, because Akard’s petition fails to deménstrate thét he had soﬁtnd
reasoﬁs for the failure to seek earlier relief, the petition [DE 107] is DENIED The Clerk

shall enter final judgment accordingly.

--~ SO ORDERED. s

ENTERED: March 24, 2023.

/s/ ‘Philip P. Sin.don
PHILIP P. SIMON, JUDGE -
UNITED STATES DISTRICT _CQURT .
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AQO 450 (Rev. 01/09)  Judgment in a Civil Action

UNITED STATES DISTRICT COURT

for the
Northern District of Indiana
UNITED STATES OF AMERICA
- Plaintiff/Respondent.
V. Civil Action No. 2:07-cr-74
JEFFREY AKARD
Defendant/Petitioner

JUDGMENT IN A CIVIL ACTION
The court has ordered that (check one): o

L1 the plaintiff (name)
recover from the defendant (name) .
the amount of - o . __dollars ($____

), which includes prejudgment interest at the rate of A %, plus post-Judgment interest at the
rate of % per annum, along with costs.

[ the plaintiff recover nothing, the action be dismissed on the merits, and the defendant (name)
e e = S recover -costs- from the

plamtlff (name)

X Other: ____The Petition is DENIED.
This action was (check oné):

[ tried to a jury with_

L__l tried by Judge
without a jury and the above demsmn was reached.

X decided by_Judge Philip P. Simon on Petition for Extraordinary Relief in Nature of Writ of
Error Coram Nobis under All Writs Act, 28 USC § 1651(a)

DATE: 3/24/2023 CHANDA J. BERTA, ACTING CLERK OF COURT

by____/s/S. Kowalsky
Signature of Clerk or Deputy Clerk
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imposed the sentence in the middle of the guideline range “due to the very serious nature
of this offense, the large number of child pornography images possessed by the defendant,
the defendant’s criminal history,” inter alia. (Id. at 10.) Judge Simon sentenced Petitioner

to 170 months imprisonment and five years supervised release. (Ex. A, Att. 2 at 2-3.)

- C.  Appeals and § 2255 Petitions

On August 1, 2008, Petitioner filed a Notice of Appeal. (Ex. B, Notice of Appeal.)
On January 27, 2009, the United States Court of Appeals for the Seventh Circuit dismissed
Petitioner’s appeal because Petitioner had waived his right to appeal in his plea agreement.
(Ex. C, United States v. Akc_zrd, No.: 08-2947 (7th Cir. Januafy 27; 2009), Ordér.).

On February 13, 2009, Petitioner filed a Motion to Reconsider the judgment and
sentence based on a claimed ineffective assistance of counsel and his claim that the
criminal history points were incorrectly calculated based on the Georgia case. (Ex. D,
Motion to Reconsider.) The same day, Judge Simon construed the motion as a petition for
habeas corpus under 28 U.S.C. § 2255 and dismissed it because of the appeal. (Ex. E,
Order, February 13, 2009.) Judge Simon recognized that the issue regarding his
determination of the appropriate Criminal History Category is a challenge to the sentence

 properly addressed under § 2255. (Id)

. OnJuly 27, 2009, Petitioner filed 2 Motion to Vacate under 28 U.S.C. § 2255. (Ex.
F, Motion to Vacate.) Petitioner argued ineffective assistance of counsel in that he

believed counsel miscalculated the Petitioner’s “levels and/or criminal history category,”

~ inter alia. (Id. at4.) Petitioner filed a supplemental motion in which he argued that he

‘was induced into the plea agreement by his attorney’s misinterpretation of the impact the

Georgia case would have on his criminal history calculation. -(Ex. G, Supplemental
Motion, at 13-14.) On January >1"»,_\;-2010, Judge Simon denied Petitioner’s motion and
dismissed it with prejudice, ﬂndiﬁg that Petitioner entered into a plea agreement
knowingly and voluntarily and that the agreement contaiﬁed a waiver of Petitioner’s right
to appeél or otherwise challenge the sentence. (Ex. H, Order, J anuary 4, 2010.) Judge
Simon specifically noted that Petitioner’s claims regarding his Criminal History Category

3. Fezé
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relate to sentencing and were “barred by the clear, unambiguous language of the plea
agreement.” (Id. at 6.) '

On August 15, 2011, Petitioner filed a Request for a Certificate of Appealability
with the district court. (Ex. I, Request for Certificate of Appealability.) Judge Simon
denied the certificate of appealability and subsequently construed the request as a notice of
appeal. (Ex.J, Order, September 6,2011.) On October li, 2011, the Seventh Circuit
Court of Appeals dismissed Petitioner’s appeal as untimely. (Ex. K, Jeffrey Akard v.
United States, No. 11-3023 (7th Cir. Oct. 11, 2011), Order.)

On February 9, 2016, Petitioner filed a Petition Requesting Leave to File a Second
or Successive 28 U.S.C § 2255 Motion with the Seventh Circuit Court of Appeals, making
the same arguments he advances before this Court. (Ex. L, Petition for Successive §
2255.) Petitioner attached the same Georgia Order Clarifying Sentence that he attached to
the instant Petition. (/d. at 18.) On February 19, 2017, the Seventh Circuit denied
authorization because Petitioner’s claim remained the same as in his first § 2255 motion.
(Ex. M, Jeffrey Akard v. United States, No. 16-1265 (7th Cir. F ebi'uary 19, 2016), Order.)

On December 22, 2016, Peﬁﬁoner filed a Motion, Pursuant to Nunc Pro Tunc to
Correct Petitioner’s Sentence. (Ex. N, Nunc Pro Tunc Motion.) In his motion, Petitioner
again alleged his Criminal History Category was incorrect. (Id at 2-3.) As in the Seventh

( Circuit and before this Court, he attached the Georgia Order Clarifying Sentence. (Id. at
10.) Judge Simon dismissed and denied the motion as a successive petition under § 2255
for which Petitioner had failed to obtain leave to file. (Ex. O, Opinion and Ordet, January
4,2017.) Judge Simon recognized the Petitionef’s “redundant filing, containing an
argument already rejected by both this Court and the Seventh Circuit” did not present him
with an opportunity to alter the sentence he had imposed. (Id.) - |

Petitioner filed a Notice of Appeal on March 6, 2017. (Ex. P, Notice of Appeal
2017.) On August 22, 2017, the Seventh Circuit denied Petitioner’s request for a
certificate of appealabiltiy and motion to proceed in forma pauperis. (Ex. Q, Jeﬁ‘rey Akard
v. United States, 17-1515 (7th Cir. August 22, 2017), Order.) The Seventh Circuit found

4. F21




»

R ~J A W B W= O YW e NN R W NN = o

N 0 N N W R W N =

-

Case 4:17-cv-00271-DCB-LAB  Document 12 Filed 09/01/17 Page 5of11 °

no substantial showing of a denral of a constitutional right and refused to construe the
appeal as a request for authorization for a successive petition because it had already denied
his request. (Id.) Further the Seventh Circuit recognized “Section 2244(b)(1) prohibits
absolutely the rehtlgatlon of claims.” (Id)

D.  Petition :

Petitioner filed the Petition on June 12, 2017. (Doc. 1.) '.In it, Petitioner makes the

‘same arguments he previously presented unsuccessfully to the Indiana District Court and

the Seventh Circuit Court of Appeals: that Judge Simon incorrectly sentenced him to 170
months based on what he perceives is an incorrect Criminal H1story Category. (Id.)
Petitioner attaches the same Georgia Order Clarifying Sentence that he argued
unsuccessfully was “newly discovered evidence” to the Indiana District Court and the
Seventh Circuit. | (Doc. 1-1 at 7.) Petitioner seeks an order requiring the Bureau of Prisons
to contact the United States Attorney’s Office in the Northern District of Indlana to tell
Judge Simon that he used an incorrect Criminal History Category. (Id)

Petitioner alleges that he exhausted his administrative remedies. (Doc 1 at 4. )
Respondent agrees.

On July 25,2017, this Court ditected Respondent to answer the Petition. (Doc. 5.)

- On August 21, 2017, Respondent filed a motion to extend time for a response. (Doc. 10.)

The same day, this Court granted Respondent’s motion to extend time and ordered the
response due September 5, 2017. (Doc. 11.) o
IL  Legal Discussion '

A. * Petitioner cannot challenge his sentence through 28 U.S.C. § 2241.

A federal prisoner may file petition pursuant to 28 U.S.C. § 2241 to challenge the
“manner, location, or conditions of a sentence’s execution;” Hernandez v. Campbell, 204
-F.3d 861, 864 (9th Cir. 2000). When filing such a petition, “the 'prisoner must name the

warden of the penitentiary where he‘is confined as a respondent.” Johnson v. Reilly, 349
F.3d 1149, 1153 (9th Cir. 2003) (citations omitted). This requjrement follows naturally

- because the warden has custody over the petitioner and is primarily responsible for the

-5-  f-2%
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