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CALIFORNIA ALL-PURPOSE acknowledgment
CIVIL CODE §1189

State of California 
County of Los Angeles

' On_December 27, 20l7hrfn

)
)

r@ m6’

Here Insert N, 
_ Sharif Gentry

Date
*me and

Covotnev SftnH.
personally appeared

Name(s) of Signers)

°r,he.„%UMnteMrfwhja«

i/SsSS rtSS «* '*»* tru. aS cSrS*5™ ,he f“W"8 pa-as,5£h

WITNESS my hand and official seal.
an Nai'srme k 

"“WMl^CilUcnh f
lot Angetei Counjy I

Commljsi'sn » Jj11?g t f
MKoimn.t>c,VMser,T. v». I Signature

Signature cf Notary 'b/ic

Place Notary Seal Above

tku* ,„s cm **■

Description of Attached Document un,ntend^ document
Title or Type of Document: Proof of
Document Date:
Signer/s} Other Than7^7to^~

S^a^fta™d.^S'!"*r'5)
□ Corpora,e ------ .

□Siuai LU°^G?St
□ OtheiT* ° Guardian or Consen/ator

Signer Is Representing: self

e document or

•— Number of Pages: 7

Signer’s Name:, • _______
UCoipoiae Officer - Titles): ~ '

srr□ Other:________ □Guardian or Conservator
Signer Is Representing?

©2016 National Notary Association
* www.NationalNotary.org •
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Proof of Death
Claimant's Statement

p °- BOX3QS8C0, Nash=3»=a=sS5:i:-~"'
tart Bfnoflciary loleasr

villfl, TiV 37230-5800

8 TN 37250-0002

i Claim Number 0018000859
OreWSSBML.VAMElIrclud,^

I Moms, Pamela. A 
CAUSE OF DEATH -------"

name)

|5°s°r-sEcwm
ii=ro(li«r fiypherntforj. ,|.s

date OFamrw 
09-15-1951oats of death

12-05-2017
Nat

s»s »nd/or mfligan ,ian»sC LAIM Aft rS,VAMc ~
Sharif Alf Gantry
address
13507 Mrsttetoa Ava

“S»d ky Sacaai5,g in P»«.
DATE OF BIRTH 

02-26-1973 
"state MS?'0"’"J cirr~~

J Chrno ZIPI SMAK.A00RBS CA 91710
telephone no.
I 323 I6988698

•«i0s®d art

ALT NO.™s:r,ra.r"'“--«--.w n» y* « ynt, wfta Haw :tg pmM(igs Man
UST EACH ASSIGNEE WITH CONTACT W-:oi:yof,j8i9Blnt)t;tNUMBER

[ ru*« I
1 AitwHtae j

Tax fO of Trine ~ ■" *—

rr'S'^S^ZT

*Saffl@^33SSSSSSS3aKr
day of ^*

Sharif Ganlrv .urge
P'irngd Nnma 12-27-2017

Onto

nt

Signed this Wor..rd.h«ft,c.m«(ly,M
20r 3(ndN1dua(Triiiteefj|;

(Truatoa Slgraturg)

(Fr.'rlnd NamoJ
rSignpiurg}
OR
Corperatg TtLnaa:

Fnmsd Nana)
fSignati/.'s)

l-Hntatf Nama)

ingjta or corpora^ iruitoe)
(OffiMr's Sionihirs) 

IAII to-irwrooa min; f| jp,) rProitadJj,.p<|-
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«tha right to reduce account^
CBS for any
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a rate wa determine. The fun* are accessible
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9 payments.
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WlTttHOUMNG EIECT70N:

A. IDO NOT want to h 
3- /DOwantfohave

ast 10% of the taxab'eava Federal income tax withheld.

% Federal inc...m„r
"w" »• -=

TAXPAYER IDENTIFICATION NUMBER:
This section must be completed 
Please

Social Security Number ' PUbl'Cat,°n 5D5'

SO may delay yaur request 
your social security number. For

5 7 1 Taxpayer Identification Number9 3 e 1 OR rrm-p
I ™X'toK“ IfJ5X , "“"T ttit '• f»e number lh».r .,m„ -------------------------------------------------
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American General Life 
Insurance Company
A member of American International Group, Inc.(AIG) 
P0 Box 305800 
Nashville, TN 37230-5800 AIG

January 08, 2018

KEYRON BINNS 
300 PRISON RD ; 
REPRESA, CA 95671,

PAMELA MORRIS 
Claim: 0018000859

We acknowledge the claim on PAMELA MORRIS.

For our further consideration of this claim, 
If the claim is fifty thousand dollars or more, „ewl S t ^™ELA M0RRIS'we

certified death certificate mailed 
Pr°Vide ,he CaUSe - — - amended

Life Claims - Mail Code 380S 
Phone Number (877)800-2418 
Fax Number (615)749-2257

BPS
CC: SHARIF GENTRY, KEYRON BINNS

SER-164
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American General Life 
Insurance Company
A member of American International Group. Inc. IAIG)
Life Claims 380S 
P. O. Box 305800 
Nashville, TN 37230-5800

February 21, 2018

KEYRON BINNS#e94600 
FO BOX 950 
FOLSOM, CA 95763

Insured: PAMELA MORRIS 
Claim Number: 0018000859

Dear Mr. Birins,

We acknowledge your request and inquiry received February 16, 2018.

There is only one policy we are aware of at this date, 10/5433839134, and it is on claim 
number 0018000859. If you would like any policies researched, please advise the pllRy 

numbers. We cannot send out copies of policies over ten years old, but enclosed is thP * 
copy of the application for you records. ' -------

We are no longer requesting the amended death certifieate, as we received a short Proof 
of Death form listing the cause of death as natural and used it to process the claim.

Policy 1Q/5433?39134 is a not an interest hearing policy, and the state regulated interest 
was calculated trom the date ot death from me insured to the date of the claim payment

If you have any questions, please let us know.

Sincerely,

Life Claims
Phone Number (877) 800-2418 
Fax Number (615) 749-2257

SER-181



/04/21 Page
nsurance Co.

Amount of Iniorance WeeHy Premium FOR HOMS OFFICE Use ONLYDisability Life, or Basic Pollc?
l***^onn Ko.

Rider(Weekly} TotalPrlu. Sum Policy Policy Number

l 'Sffifl 1 5433 8331 ji/O&o 5^

Mflrrjpd or 
Rlnsfal)

Decs Bex Adru
Preta. C.R. Psge No. Debit Ko.

)- Districtc S~±' J 90 -\63/
2. Ilcljbt and U’cisbt

f- .PART L Pfoposad Insured (Print lull samel
3. AjeA' Pam ^ a A. Met/?rttL Bttt ^
birthday jsj"- t "-3a

5. risen and Dato of Birth

.Lbs.
4. Address: Ko. and Street (or RJT.D. No.) City and Stato

■ 7& / 9 j ^ (a (a f~" [ A A, ? Day/S"'Yr./^yL/ fZ mo.
0. By whom employed f j Present Occupation J Dato Employed* Weekly Wagesemployed less than one yeaiW^Us attimber employment In past year In PART C—REMARKS on boot of Application. * 

7. Nans of Beneficiary (Prist) I A*e
4 i

| Relationship

M c T/2~Ati£TT 14 OP
Policy Number Prean. Amount8. Is Proposed Insured nox Insored by tbls or any other Com­

pany? If "Yes," lira premium and amount; If tils Co., giro 
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to tbe best of your knowledge?
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10. Has Proposed Insured erer been rejected or postponed 
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on fact of Application. —
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Insurance Company
PoTcTsomsT^ 'nt8rna,i0f,a' Gro^P. Inc-tAIQ)
NashvSIa. TN 37230-50S9

July 03, 2016

IO.

800-888-2452

PAMELA MORRIS 
515 E 36TH ST 
LOS ANGELES CA 90011

Dear Policyholder:
(10) 5433839134 - PAMELA MORRIS

ELECTION

a i&^JSS&gJS™Tax
a o,

.V^ectandSnete0^^ “

withheld from the TAXABLE

n provided below is

* __ L I-1 l
Social Security Number

Address

PAMELA MORRIS
Sign Above

Dale ~~ —-------- —

continue to" be^K to{S end ^^'hi£'i!!£5OP9 

cc: H097/0003
we may
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Lexis Nexis'
No Shepard's Signal™
As of: August 10,2023 5:02 PM Z

Binns v. Am. Gen. Life

United States Court of Appeals for the Ninth Circuit 

August 10, 2023, Filed 

No. 21-16854
Reporter
2023 U.S. App. LEXIS 20793 *

KEYRON LAMONTE BINNS, Plaintiff-Appellant 
AMERICAN GENERAL LIFE AND ACCIDENT 
INSURANCE COMPANY, AIG; CANDY JOHNSON 
Analyst; SHARITA DOUGLAS-LANE, Analyst; 
ROSALIND BUSH, Analyst; ADRIENE WHITFIELD- 
SWINTON, Senior Analyst; BRIAN DUPERREAULT 
President & CEO; MARIA DAY, Senior Executive ' 
Assistant, Defendants-Appellees.

not precedent except as provided by Ninth Circuit Rule 
36-3.

, v.

**The panel unanimously concludes this case is suitable 
fordeeision Wlthout oral ar9ument- See Fed. R. App. P

Before: WALLACE, O'SCANNLAIN, and FERNANDEZ 
Circuit Judges.

fmmCthLDeCI!!0nt !?Xt “"IT iS thS firSt available text Plaintiff KeVron Binns appeals pro se from the district
from the court, it has not been editorially reviewed by . court's dismissal of
LexisNexis. Publisher's editorial review, including
Headnotes, Case Summary, Shepard's analysis or any his acti°n for lack of subject matter jurisdiction,
amendments will be added in accordance with review the dismissal de novo.
LexisNexis editorial guidelines.

We

Robinson v. United States. 586 F.SH 6M 685 rqfh rir 
2009). We affirm : ------- --------~

Binns brought breach of contract and fraud 
asserting 42 U.S.C. ,

§ 1983 as a basis for subject matter jurisdiction. He did 
not allege his civil rights '

were violated and never argued that he made § 1983 
claims. Cf. Easton v.

Crossland Morta. Corp., 114 F.3d 979. 989 (Qth n;r
1997) (per curiam). His

citation to § 1983 did not transform his state law claims 
into federal claims. See

Franklin v. Oregon. 662 F.2d 1337 1343-44 (Qth r,v
1981). Because his claims

did not arise under the United States Constitution or the 
laws of the United States,

there was no federal question jurisdiction. See Steel Co.

Core Terms

subject matter jurisdiction, breach of contract, district 
court, fraud claim, asserting

Opinion

claims,

[*1] Appeal from the United States District Court for the 
Eastern District of California

Troy L. Nunley, District Judge, Presiding

Submitted August 10, 2023**

San Francisco, California

‘This disposition is not appropriate for publication and is



1

2023 U.S. App.LEXIS 20793, *1

v. Citizens for a Better

523 U.S. 83. 89. 118 S. Ct. 1003, 1010. 140,L 
FH 9d 210(1998)\ see also
Env't,

Scott v. Pasadena Unified Sch. Dist. 306 F.3d 646,664

(9th Cir. 2002)',cf. Gilder

v. PGA Tour. Inc.. 936 F.2d417. 421 (9th Cir. 19911-.. ■

Binns failed to establish diversity jurisdiction because- it 

is legally certain .

[*2] that his claims could not reach the requisite amount 
in controversy ($75,000)- See

98 uAc. s i332(a)(ii\ Pachmgef v. MGM Grand Hotel- 

Las Vegas, Inc., 802 F.2d

363-64 (9th Gir. 1986); see also St. Paul Mercury 
Indem. Co. v. Red Cab Co.,

2 2146854. '

362,

3Q3 IIS 983. 283-89, 58 S. Ct. 586, 590, 82 L. Ed. 845

77938). The. rnaximuiT!,;:

insurance benefit.of $1,000 was clear on the face of the 
documents that Binns

attached to his complaint, and his assertions to the 
contrary are plainly frivolous. .

Because the insurance policy limited.recovery, dismissal 
on amount in controversy

grounds was appropriate. See Naffe v. Frey, 789 F,3d 

1030. '1040J9th Cir. 2015);, .

802 F-2d at 364. Because there was hoPachinger, 
federal subject matter

jurisdiction, the district court did not retain supplemental 

jurisdiction over Bi.nns’s

of contract and fraud claims. See Scott, 306breach 
F.3dat684.

AFFIRMED. All pending motions are DENIED. 

3 2146854

End of Document

Page 2 of 2
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21-16854

Keyron Lamonte Binns, #E-94600 
FSP - FOLSOM STATE PRISON 
P.O. Box 950 
Folsom, CA 95763



FILED
OCT 23 2023UNITED STATES COURT OF APPEALS

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALSFOR THE NINTH CIRCUIT

21-16854No.KEYRON LAMONTE BINNS,

D.C. No.
2:20-cv-01120-TLN-KJN 
Eastern District of California, 
Sacramento

Plaintiff-Appellant,

v.

AMERICAN GENERAL LIFE AND 
ACCIDENT INSURANCE COMPANY, 
AIG; CANDY JOHNSON, Analyst; 
SHARITA DOUGLAS-LANE, Analyst; 
ROSALIND BUSH, Analyst; ADRIENE 
WHITFIELD-SWINTON, Senior Analyst; 
BRIAN DUPERREAULT, President & 
CEO; MARIA DAY, Senior Executive 
Assistant,

ORDER DENYING PETITION 
FOR REHEARING AND 
PETITION FOR REHEARING 
EN BANC

Defendants-Appellees.

Before: WALLACE, O’SCANNLAIN, and FERNANDEZ, Circuit Judges.

The panel has unanimously voted to deny Appellant’s petition for 

rehearing. The petition for rehearing en banc was circulated to the j udges of the 

court, and no judge requested a vote for en banc consideration.

The petition for rehearing and the petition for rehearing en banc are

DENIED.
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Case 2:20-cv-01120-TLN-KJN Document 42 Filed 07/14/21 Page 1 of 7

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA

10

11 KEYRON LAMONTE BINNS, 

Plaintiff,

No. 2:20-cv-l 120-TLN-KJN PS

12 FINDINGS AND RECOMMENDATIONS
ANCILLARY ORDER

13 v.
(ECFNos. 17, 29,41.)

14 AMERICAN GENERAL LIFE AND 
ACCIDENT INSURANCE CO., et al.,

15
Defendants.

16

17 Plaintiff, an incarcerated person proceeding without counsel, brings this action for breach 

of contract, fraud, and civil rights violations against defendant American General Life & Accident 

Insurance Co. (“AGL”) and several named and unnamed employees thereof.1 (ECF No. 12.) 

Plaintiff also requests joinder of an involuntary plaintiff and judicial notice. (ECF Nos. 17, 41.)

AGL and defendant Duperreault waived service and filed the instant motion to dismiss. 

They raise a factual attack on the amount in controversy for purposes of subject matter 

jurisdiction, and assert the complaint fails to state a claim for breach of contract against AGL or

any of its employees, fails to provide plausible facts to support his fraud claims under heightened 

pleading standards, and fails to establish personal jurisdiction over Duperreault. (ECF No. 29.) 

For the reasons set forth below, the undersigned recommends plaintiffs claims be

18

19

20

21

22

23

24

25

26

27
l This case proceeds before the undersigned by 28 U.S.C. § 636(b)(1), Federal Rule of Civil 
Procedure 72, and Local Rule 302(c)(21). See Local Rule 304.28

1

SER-6
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1 dismissed and this case be closed.

2 Background

3 Plaintiff alleges that in 1954, his grandmother Elizabeth Daw purchased a life insurance

4 II policy (the “Policy”) on the life of her daughter, Pamela Alice Morris, Binns ’smother. Daw

5 tendered a one-time payment at the Policy’s inception, plus a premium on the Policy for the next

6 I twenty years. Daw passed in 1984. The Policy matured in 2016, and Morris passed in 2017. 

Thereafter, Binns and his brother Sharif Ali Gentry discovered Policy papers in Morris’s 

belongings, then reached out to defendant AGL. AGL required a change of beneficiary form, and

9 | Gentry completed this so that he and Binns would be the Policy’s beneficiaries.

On January 8, 2018, AGL informed Binns that it “acknowledge[d] the claim on Pamela

11 || Morris,’’but informed him that the company needed proof of Morris’s death. Thereafter, AGL

12 tendered payment of $500.60 each to Binns and Gentry. Binns did not cash the check, but instead

13 questioned the amount based on the Policy documents in his possession. On April 2,2018, AGL

14 informed Binns that it no longer needed the proof of death, cancelled the first check, and tendered

15 payment to Binns and Gentry each for $501.84. Binns did not cash this check either, but

16 throughout 2018 continued to press his concerns with AGL over the Policy’s terms. Binns 

believed that in 1955, his grandmother paid a $220 up-front payment on the Policy, plus a weekly

18 | premium of $55 over twenty years, for a Policy with 3% interest accruing. AGL’s position

19 that Daw paid $28.60 per year, or $0.55 per week, from 1954-74, for a $1,000 benefit with no

20 accrued interest. Binns filed complaints with the state and Better Business Bureau, but no action

21 was taken.

7

8

10

17

was

22 In June of2020, Binns filed a complaint in this court against AGL, its President and CEO

23 | Brian Duperreault, five other named employees, and multiple Doe employees of AGL. (ECF No.

24 1.) The currently-operative first amended complaint (“1 AC”) asserts claims for fraud, breach of

25 contract, and Section 1983 liability. (ECF No. 12-1.) Binns claims Daw paid premiums of

26 $57,200, and AGL owes a total of $838,085.04 in benefits and interest over 63 years plus $150

27 million in punitive damages. (ECF No. 12-1 at 16-17.) Included in plaintiff s original complaint

28 (ECF No. 1) are communications between Binns and AGL—including documents for the Policy
2

SER-7



Case 2:20-cv-01120-TLN-KJN Document 42 Filed 07/14/21 Page 3 of 7

(pp. 47-77), and (inexplicably) multiple of Binns’s mental-health records (pp. 78-92).

Legal Standards

“When a defendant moves to dismiss a complaint or claim for lack of subject matter

4 II jurisdiction, the plaintiff bears the burden of proving that the court has jurisdiction to decide the

5 claim.” Cannon v. Harco Nat'l Ins. Co.. 2009 WL 10725673, at *2 (S.D. Cal. July 16, 2009)
6 I (citing Thornhill Publ'n Co. v. Gen. Tel. & Elecs. Com,. 594 F.2d 730, 733 (9th Cir. 1979)). A 

motion to dismiss for lack of subject matter jurisdiction pursuant to Federal Rule of Civil 

Procedure 12(b)(1) “may be facial or factual.” Safe Air for Everyone v. Mever. 373 F.3d 1035,

9 II 1039 (9th Cir. 2004). “[I]n a factual attack, the challenger disputes the truth of the allegations

10 that, by themselves, would otherwise invoke federal jurisdiction.” Id Courts may consider

11 extrinsic evidence, including “affidavits and testimony, to resolve factual disputes concerning the

12 existence of jurisdiction.” McCarthy v. United States. 850 F.2d 558, 560 (9th Cir. 1988).

To establish federal subject matter jurisdiction under diversity rules, the proponent must

14 | allege (1) the parties are completely diverse, and (2) the amount in controversy exceeds $75,000.

15 See 28 U.S.C. § 1332(a)(1); McNutt v. Gen. Motors Accentance Corn, of Ind.. 298 U.S. 178, 189,

16 (1936). To determine whether Section 1332(a)’s amount in controversy requirement is met, the

17 court utilizes the “legal certainty” test. See Pachinger v. MGM Grand Hotel-Las Vegas. Inc.. 802

18 F.2d362, 363-64 (9th Cir. 1986). Under this test, “the sum claimed by the plaintiff controls if

19 the claim is apparently made in good faith. It must appear to a legal certainty that the claim is

20 really for less than the jurisdictional amount to justify dismissal.” St. Paul Mercury Indem. Co.

21 Red Cab Co., 303 U.S. 283, 288-89 (1938). The Ninth Circuit recognizes three situations that

22 clearly meet the legal certainty standard: 1) when the terms of a contract limit the plaintiffs

possible recovery; 2) when a specific rule of law or measure of damages limits the amount of
24 J damages recoverable; and 3) when independent facts show that the amount of damages

25 claimed merely to obtain federal court jurisdiction. Naffe v. Frev. 789 F.3d 1030, 1040 (9th Cir.

26 2015) (quoting Pachinger. 802 F.2d at 364). Simply, a court “must not blindly accept conciusory

27 jurisdictional allegations.” Smith v. Kraft Foods. Inc.. 2008 WL 11337485, at *2 (S.D. Cal. Sept.

28 12,2008).

1

2

3

7

8

13

v.

23-

was

3
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1 Analysis

2 Plaintiff s complaint states that he and his brother-in-law Gentry are the beneficiaries of 

policy currently held by defendant AGL, purchased by his late grandmother, Daw, 

on the life of his mother, Morris. (ECF No. 12.) Plaintiffs first amended complaint claims

5 II compensatory damages of $838,000, which allegedly includes a “net single premium of “$57,200,

6 non-forfeiture benefits of “at least $20,267.66, and interest of approximately $830,000; plaintiff

7 I also seeks $150 million in punitive damages. (Id, at 39-41.) Facially, the complaint satisfied the 

amount-in-controversy, and so the undersigned ordered it be served. (ECF No. 14.) Defendants,

9 | however, raise a factual challenge to plaintiffs assertions of jurisdiction, arguing plaintiff cannot

10 claim in good faith his entitlement to these damages. To settle this matter, the court turns to the

11 || extrinsic evidence submitted by both Binns and AGL. McCarthy. 850 F.2d at 560.

As denoted on Binns’s copy of the Policy, submitted alongside his original complaint, the

13 || “maximum amount of insurance” is $1,000. (See ECF No. 1 at 56 (schedule from Nation Life

14 and Accident Insurance Co., the policy’s originator, issued 8/16/1954, and stating “for ages [] 2

15 and over the maximum amount is in effect from date of issue fof Policy!”); see also id. at 50

16 (Daw’s application for insurance, denoting policy amount and Morris’s DOB at 9/15/1951).)

17 Thus, the contract amount is well below the $75,000 threshold. Naffe. 789 F.3d at 1040 (legal

18 certainty test not used when the terms of a contract limit the plaintiffs possible recovery). This

19 information comports with the Policy documents submitted by AGL. (See ECF No. 29-8 and -

20 10.)

3 an insurance

4

8

12

21 Plaintiff s arguments in his complaint and moving papers are either directly contradicted

22 | by the plain language in the documents he submitted or are simply frivolous, such that it is clear

23 plaintiff is not acting in good faith, but instead has so alleged “merely to obtain federal court

24 jurisdiction.” Naffe 789 F.3d at 1040; (cf., e.g.. ECF No. 12 at 9 (allegations regarding

25 nonforfeiture benefits and interest calculations); with ECF No. 1 at 54 (denoting limited

26 circumstances where nonforfeiture benefits would accrue after lapse in payment by insured) and

27 ECF No. 12 at 8 (alleging Day paid the premiums in full as of July 30, 1974).) To the extent

28 plaintiff challenges the authenticity of any documents, he fails to meet his burden of proof to
4
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show other documents or plausible allegations factually support his assertion of damages for 

purposes of the amount-in-controversy requirement. Thornhill. 594 F.2d at 733; (c£, e.g.. ECF 

No. 12 at 8 (asserting Daw paid $220 up front plus $55 per week—starting in 1954—on the 

Policy); with, e.g., ECF No. 1 at 60-77 (scans of Daw’s premium receipt book, wherein all 

weekly premium amounts demonstrate a payment of $0.55).) Further, even assuming the 

availability of punitive damages (see, e.g.. Mock v. Mich. Millers Mut, Ins! Co.. 5 Cal. Rptr. 2d 

594, 606 (Cal. App. 1992) (allowing for punitive damages in bad-faith insurance claim with clear 

and convincing evidence of malice, oppression or fraud)), they would be latched to the $1,000 in 

compensatory damages allowed under the Policy. As the Supreme Court has noted, there are 

constitutional limitations on the amount of punitive damages awardable in relation to the 

available compensatory damages, meaning any potential punitive damages would still fail to 

bring plaintiff s damages over the $75,000 threshold. State Farm Mut. Auto. Ins. Co. v. 

Campbell, 538 U.S. 408,416 (2003) (noting that, “in practice, few awards exceeding a single­

digit ratio between punitive and compensatory damages, to a significant degree, will satisfy due 

process.”). For these reasons, the court finds defendants’ factual attack on the amount-in­

controversy requirement well taken, and finds plaintiff fails to maintain an action that satisfies the 

$75,000 requirement for diversity jurisdiction.2

Further, the court notes plaintiff s first amended complaint also attempts to assert claims 

against defendants—a private insurance company and employees thereof—under 42 U.S.C. 

Section 1983. (ECF No. 12 at 5.) This attempt despite the court’s explicit prior admonishments. 

(ECF Nos. 7, 14.) Section 1983 claims are generally inapplicable to private defendants because 

they do not act “under color of state law.” Rabieh v. Paragon Svs. Inc.. 316 F. Supp. 3d 1103,

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
2 Defendants also raise defenses under Rules 12(b)(2) for lack of personal jurisdiction
defendant Duperreault, and failure to state a claim on the breach of contract and fraud claims
under Rule 12(b)(6). However, where a court lacks subject matter jurisdiction over a claim, it has 
no power to rule on the issues in the complaint. See Steinaker v. Sw. Airlines. Co.. 472 F. Supp. 
3d 540, 546 (D. Ariz. 2020) (“Allegations raised under FRCP 12(b)(1) should be addressed 
before other reasons for dismissal because if the complaint is dismissed for lack of subject matter 
jurisdiction, other defenses raised become moot.). Thus, the undersigned refrains from explicitly 
ruling on defendants’ other arguments—even though they are well-taken and would provide 
alternative bases for dismissal.

over
24

25

26

27

28

5
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1109 (N.D. Cal. 2018) (“It is generally presumed that private individuals and entities do not act

2 | ‘under color of state law’ within the meaning of § 1983.”) For clarity, the court now recommends

3 any such claims should be dismissed for failure to state a claim, and any such supplemental

4 jurisdiction on the state-law claims attached thereto be declined. See 28 U.S.C. § 1367.

Because of this recommendation, the court also recommends plaintiffs motion for joinder

6 II (ECF No. 17) be denied as moot, and recommends denying the request for judicial notice (ECF

7 No. 41) as the documents are irrelevant to the undersigned’s findings.

RECOMMENDATIONS and ORDER

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Defendants’ motion to dismiss (ECF No. 29) be GRANTED;

2. Plaintiffs Section 1983 claims be DISMISSED WITH PREJUDICE, and his state law 

claims be DISMISSED for lack of subject matter jurisdiction and supplemental 

jurisdiction otherwise be DECLINED;

3. Plaintiffs request for joinder (ECF No. 17) and request for judicial notice (ECF No.

41) be DENIED as moot; and

4. The Clerk of Courfbe directed to CLOSE this case.

1

5

8

9

10

11

12

13

14

15

16

17 In light of these recommendations, the court also ORDERS that all pleading, discovery,

18 | and motion practice in this action are STAYED pending resolution of these findings and

19 recommendations. Other than objections to the findings and recommendations or non-frivolous

20 motions for emergency relief, the court will not entertain or respond to any pleadings or motions

21 I until the findings and recommendations are resolved.

These findings and recommendations are22 submitted to the United States District Judge

23 | assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(1). Within fourteen (14)

24 days after being served with these findings and recommendations, any party may file written

25 objections with the court and serve a copy on all parties. Such a document should be captioned

26 “Objections to Magistrate Judge’s Findings and Recommendations.” Any reply to the objections

27 shall be served on all parties and filed with the court within fourteen (14) days after service of the

28 objections. The parties are advised that failure to file objections within the specified time may
6
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waive the right to appeal the District Court’s order. Turner v. Duncan. 158 F.3d 449, 455 (9th

2 II Cir. 1998): Martinez v. Ylst 951 F.2d 1153, 1156-57 (9th Cir. 1991).

3 Dated: July 14, 2021

1

4

KENDALL J. NEUMAN
UNITED STATES MAGISTRATE JUDGE

5
binn.l 12

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

7

SER-12



+-y

w

1 toePer.dar4-'s) \eLt
i^Sofaoce

i

( MauoO
oIO D

onambiGOo
‘Smfeoqid oi~(on eQ-

//

nw



4

Case 2:2O-cv-O1120-TLN-KJN Document 48 Filed 08/26/21 Page 1 of 4

1 Jodi K. Swick No. 228634 
John T. Bumite No. 162223

2 McDowell hetherington llp
1 Kaiser Plaza, Suite 340

3 Oakland, CA 94612 
Telephone: 510.628.2145

4 Facsimile: 510.628.2146 
Email: jodi.swick@mhIlp.com

john.bumite@mhllp.com5

6 Attorneys for Defendants 
BRIAN DUPERREAULT and

7 AMERICAN GENERAL LIFE INSURANCE COMPANY
8

UNITED STATES DISTRICT COURT
9

EASTERN DISTRICT OF CALIFORNIA
10

11
KEYRON LAMONTE BINNS (PLT. #1) & 

12 11 SHARIF ALI GENTRY (PLT. #2),

Plaintiff,

Case No: 2:20-cv-l 120-TLN-ICJN (PS)

13 DEFENDANTS BRIAN DUPERREAULT 
AND AMERICAN GENERAL LIFE 
INSURANCE COMPANY’S REPLY TO 
PLAINTIFF’S OBJECTIONS TO 
MAGISTRATE JUDGE’S FINDINGS 
AND RECOMMENDATIONS

Date/Time/Location: L.R. 230(1)

14 v.

15 AMERICAN GENERAL LIFE & ACCIDENT 
INSURANCE COMPANY (AIG), et al.;

16 ANALYST CANDY JOHNSON; ANALAYST 
SHARITA DOUGLAS-LANE; ANALYST

17 ROSALIND BUSH; ADRIENE WHITFIELD- 
SWINTON; BRIAN DUPERREAULT;

18 MARIA DAY, and JANE & JOHN DOE (8-
11),

19
Defendants.

20

21

22 11 I.. ARGUMENT

Defendants Brian Duperreault and American General Life Insurance Company 

2411 (collectively “Defendants”) file this Reply to Plaintiff s Objections to the Honorable Magistrate

25 Judge Newman’s Findings and Recommendations in order to underscore that the recommended

26 dismissal should be with prejudice as to all claims asserted in Plaintiffs First Amended

27 Complaint (“FAC”). Like ships passing in the night, Plaintiffs filings have failed to squarely

28 address the fundamental flaws in his arguments as identified by Defendants and Magistrate Judge
Case No. 2:20-cv-l 120-TLN-KJN (PS)

23

1

DEFENDANTS BRIAN DUPERREAULT AND AMERICAN GENERAL LIFE INSURANCE COMPANY’S REPLY 
TO PLAINTIFF’S OBJECTIONS TO MAGISTRATE JUDGE’S FINDINGS AND RECOMMENDATIONS

mailto:jodi.swick@mhIlp.com
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and within the Court’s discretion, to “dispose of Plaintiff sNewman. It is therefore appropriate, 
state law claims with prejudice and relieve Defendants of the burden and expense of responding

1

2

to these meritless claims yet again.3
a motion to dismiss if the terms of the contract 

U.S. Bank, N.A., 908 F. Supp. 2d 1063, 1084 (N.D. Cal. 2012); 

Tenet Healthcare Corp., 208 F.3d 220 (9th Cir.2000). Here, Magistrate

A court may resolve contractual claims on4

unambiguous: Ellsworth v.5 are

citing Bedrosian v.
Judge Newman applied the “legal certainty test” for federal subject matter jurisdiction and found

expressly limit Plaintiffs possible, recovery to the

6

7
that the terms of the insurance contract

amount of insurance” denoted on the face of Plaintiffs copy of the policy, which is
8

“maximum9
$1,000.00 (or, at most, something closely tethered thereto). Dkt. 42 at 4. In fact, as Magistrate

Plaintiff admits, Plaintiff and his brother were actually 

. Id. at 2. All of these facts are evident

10

Judge Newman also recognized and as11
paid this money, further limiting their potential recovery 

from the FAC itself and the unambiguous terms denoted on the face of the insurance policy.
12

13
Leave to amend is ordinarily granted “unless [the Court] determines, that the pleading

Smith, 203 F.3d 1122,
14

could not possibly be cured by the allegation of other facts.” Lopez v.

1127 (9th Cir.2000) (quoting Cook, Perkiss and Liehe, Inc. v. Northern California Collection 

911 F.2d 242, 247 (9th Cir. 1990)). Factors that weigh against leave to amend include

15

16

Serv., Inc.
“bad faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by

17

18
amendments previously allowed, undue prejudice to the opposing party by virtue of allowance of 

[and] futility of amendment[.]” Eminence Capital, LLC v. Aspeon, Inc., 316
19

the amendment,
F.3d 1048, 1052 (9th Cir.2003) (per curiam) (quoting Fomanv. Davis, 371 U.S. 178, 83 S.Ct.

20

21

227, 9 L.Ed.2d 222 (1962)).
All of these factors are present here. Plaintiffs attempt to contort clear policy terms and

22

23
irrelevant formulae into bases for exponential growth are properly viewed as a bad faith attempt

attempt to address Magistrate Judge Newman’s
24

to secure federal jurisdiction. Plaintiff made 

earlier order regarding his misguided Section 1983 claims. See Dkt. 42 at 5-6 (recommending

no25

26
such claims be dismissed with prejudice). While it is true that Plaintiff has not yet violated

he has with the Section 1983 claims, it
27

judicial admonishment regarding his state law claims, as 

Case No. 2:20-cv-l 120-TLN-KJN (PS)

28
2
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1 is abundantly clear that no additional facts could be alleged to salvage the 

Permitting amendment would therefore be futile and would only 

This Court has within its discretion the ability to prevent such waste, and Defendants 

respectfully urge that the FAC be dismissed with prejudice in its entirety.

state law claims, 

serve to prejudice Defendants.

therefore

2

3

4

5

6 Dated: August 26, 2021 McDowell hetherington llp
7

8

9
By:10

Jodi K. Swick 
John T. Bumite11

12

13 Attorneys for Defendants 
BRIAN DUPERREAULT and 
AMERICAN GENERAL LIFE INSURANCE 
COMPANY

14

15

16

17

18

19

20
21

22

23

24

25

26

27

28
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CERTIFICATE'OF SERVICE...........
Binns, et al. v. American General Insurance Company, etal.

U.S. District Court, Eastern Distinct of California, Case No2:20-cv-l 120-TLN (

Al the time of service I was over 18 years of age and not a party to this action. I am employed by 

MMO) 628.2146. On August 26, 2021,1 served the following document(s):

l^AGlsrafTEJTOGE-S FINDINGS AND RECOMMENDATIONS

following means of service.

Keyron Lamonte Binns CDCR #E94600 
Folsom State Prison 1-A1-20U 
P.O. Box 950 
Folsom, CA 95763

Sharif All Gentry 
13507 Mistle Toe Avenue 
Chino CA 91710

1

2

3

4

5

6

7

8

9 on
10

11 Plaintiff
12

13
Plaintiff14

15

16

siHSfiSIF
P0Sta‘ SerViCe ”

the ordinarv course of business on this same dav.

17

18

19

20

21
of the bar of this court at whose1 declare that 1 am employed in the office of the member 

direction the service was made.
EXECUTED on August 26, 2021, at Oakland, California.

22

23

24

25

26 Wilma Cabrera
' 27

28
4Case No. 2:20-cv-l 120-TLN-KJN (PS)

CERTIFICATE OF SERVICE


