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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

ABILENE DIVISION

TUJUAN ESTAISYO SESSION, §
Institutional ID No. 01714978 §
§
Plaintiff, §

§  Civil Action No. 1:20-CV-00116-BU
v. §
§
GIANNOTTL et al., §
§
Defendants. §

ORDER

Pro se Plaintiff Tujuan Estaisyo Session (Session), filed this civil rights action under
42 U.S.C. § 1983 on May 27, 2020. Dkt. No. 1. The Court previously granted Session
permission to proceed in forma pauperis, which éubjects Session’s Complaint to the
Court’s preliminary judicial screening process under 28 US.C. § 1915(e)(2) and
1915A(b)(1). Dkt. No. 5. Thereafter, Session consented to the exercise of jurisdiction by
the undersigned. Dkt. Nos. 11, 12.

Session filed a Moﬁon for Leave to Amend, which the Court granted, on December
11, 2020. Dkt. Nos. 24, 25. He then tried to file another Motioh to Amend his Complaint
on January 8, 2021. Dkt. No. 28. However, the Court denied this request “because the
motion [did] not include the proposed complete amended complaint” as required by
previous orders and the Local Civil Rules. Dkt. No 31. The Court also reminded Session

of the.proper procedure for seeking leave to amend a pleading, but Session did not seek
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leave to amend. /d. As a result, the operative pleadings in this case include Session’s
Amended Complaint (Dkt. No. 27) and his Résponse to the Ma‘gistratev Judge’s
Questionnaire (Dkt. No. 34) which consist of the claims discussed in this Order.

After considering the allegations in Session’s Amended Complaint, his responses to
the Magistrate Judge Questionnaire, the authenticated records provided by the TDCJ, and
the applicable law, the Court finds that Session’s excessive force claim against Alberto
Giannotti, deliberate indifference to medical needs claims against FNU Haines and
Giannotti, and any claims related to the grievance process at the Robertson Unit do not
survive judicial screening and must be dismissed under 28 U.S.C. §§ 1915(e)(2)(B)(i)—(ii)
and 1915A(b)(1) as frivolous and for failure to state a claim upon which relief may be
granted.

L. PRELIMINARY SCREENING

A court must dismiss a complaint filed by a prisoner against a government entity or
employee if the court determines the coﬁplaint is frivolous or malicious, fails to state a
claim upon which relief may be granted, or seeks monetary felief from a defendant who is
immune from such relief. § 1915A(b) (applying section to any suit by a prisoner against
certain governmental entities, regardless of whether the prisoner is proceeding in forma
pauperis).

A frivolous complaint lacks any arguable basis, either in fact or in law, for the wrong
alleged. Neitzke v. Williams, 490 U.S. 319, 325 (1989). A complaint lacks an arguable basis

in fact if it rests upon clearly baseless factual contentions, and similarly lacks an arguable
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basis in law if it contains indisputably meritless legal theories. See id. at 327; Geiger v.
Jowers, 404 F.3d 371, 373 (5th Cir. 2005).

Dismissal for failure to state a claim—whether under Section 1915(e)(2)(B)(ii),
Section 1915A(b)(1), or Rule 12(b)(6)—“turns on the sufficiency of the ‘factual
allegations’ in the complaint.” Smith v. Bank of Am., N.A., 615 F. App’x 830, 833 (5th Cir.
2015) (per curiam) (quoting Johnson v. City of Shelby, 574 U.S. 10, 12 (2014) (per curiam).
Thus, if a plaintiff “plead[s] facts sufficient to show” that the claims asserted have
“substantive plausibility” by stating “simply, concisely, and directly events” that they
contend entitle them to relief, the claims should not be dismissed merely because the
plaintiff fails to articulate the proper legal theory that otherwise makes those facts
actionable in court. Johnson, 574 U.S. at 11-12 (citing FED. R. CIv. P. 8(a)(2)~(3), (d)(1),
(€)).

Courts accept well-pleaded factual allegations as true. Chhim v. Univ. of Tex. at
Austin, 836 F.3d 467, 469 (5th Cir. 2016) (emphasis added). This means the factual
allegations, while not required to be detailed, must amount to more than mere labels,
conclusions, or a statement of the legal elements of a claim. Ashcroft v. Igbal, 556 U.S.
662, 678 (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)); see also
Chhim, 836 F.3d at 469.

For claims to b_e substantively plausible, a plaintiff need not establish that the
pleaded facts probably occurred as alleged, but the facts must allow the court “to infer more

than the mere possibility of misconduct.” Harold H. Huggins Realty, Inc. v. FNC, Inc., 634

3
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F.3d 787, 796 (5th Cir. 2011) (quoting Igbal, 556 U.S. at 678-79). Even pro se plaintiffs
must plead facts that raise the right to relief above a speculative level. Chhim, 836 F.3d at
469 (citing Taylor v. Books A Million, Inc., 296 F.3d 376, 378 (5th Cir. 2002)). And when
plaintiffs “have not nudged their claims across the line from conceivable to plausible, their
complaint must be dismissed.” Twombly, 550 U.S. at 570.

When evaluating a complaint under these standards, courts liberally construe the
pleadings of pro se plaintiffs, holding their complainfs fo “less stringent standards than
formal pleadings drafted by lawyers.” Estelle v. Gamble, 429 U.S. 97, 106 (1976). But
“liberal construction does not require that the Court ... create causes of action where there
are none.” Smith v. CVS Caremark Corp., Civil Action No. 3:12-cv-2465-B, 2013 WL
2291886, at *8 (N.D. Tex. May 23, 2013). “To demand otﬁerwise would require the ‘courts

(131

to explore exhaustively all potential claims of a pro se plaintiff’” and would “‘transform
the district court from its legitimate advisory role to the improper role of an advocate
seeking out the strongest arguments and most successful strategies for a party.”” Jones v.
Mangrum, No. 3:16-cv-3137,2017 WL 7127585, at #] (M.D. Tenn. Feb. 23, 2017) (quoting
Beaudett v. City of Hampton, 775 F.2d 1274, 1278 (4th Cir. 1985)).

(133

Ultimately, “‘[d]etermining whether a complaint states a plausible claim for relief’
is ‘a context-specific task that requires the reviewing court to draw on its judicial

experience and common sense.’” Inclusive Communities Project, Inc. v. Lincoln Prop. Co.,

920 F.3d 890, 899 (5th Cir. 2019) (quoting Igbal, 556 U.S. at 679).
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II. FACTUAL SUMMARY

Session alleges that on March 13, 2020, prison guard Alberto Giannotti was
escorting him to the showers and “spit in [his] face.” Dkt. No. 34 at 1.! Session claims that
after witnessing “what he had done” Giannotti began laughing and then told Session that
“he just gave me the Coronavirus.” /d. Session requested to go to medical, but states that
Giannotti would not let him go. Id. When Session began to get but of his restraints in order
to take a shower, Giannotti “toid [him] that he was going to give it to everybody else too”—
in other words, threatening to give other inmates the Coronavirus. Id.

On March 15, 2020, Session began experiencing what he “thought was a chest cold
but no cough, loss of breath.” Id. Session claims to have given Nurse Haines two
- “emergency sick call request forms” and asked her to hav¢ “the doctor call [him] out
immediately.” Id. at 2. Despite Haines assuring Session a few days later that she turned in
the forms and would check up on them, Session was never seen by medical at the Robertson
Unit in response to these sick call requests. Id.

At some point between March and April, Session was transferred from the
Robertson Unit to the Hughes Unit. /d. Session says he was transported to medical on April
6, 2020, “because the staff’s here on Hughes Unit learned of the assault and threats that

Giannotti did to [him].” Jd. When Session was at medical, he claims that a nurse there

1 Session does not provide any facts about what happened that may have caused or provoked the spitting incident.

5
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informed him that there was nothing in his medical file saying that Giannotti had spit on
him. Id.

Session claims to have filed a Step 1 grievance because of the March 13th
occurrence with Giannotti. Session says he “handed [his] step 1 grievance to Officer
Gomez” and watched at the door as “officer Gomez...placed my grievance inside the
dayroom grievance box.” Id. at 3. On March 16, 2020, Session claims that a woman picked
up his grievance. Id. However, Session says that while he was the Robertson Unit his
grievance “was never investigated or reviewed.” /d. Session states that a staff member at
the Hughes Unit checked on his grievance and that he “was granted an opportunity to re-
file [his] grievance on Giannotti here on Hughes Unit.” Id.

[I.  DISCUSSION AND ANALYSIS

Session’s c_la.ims can be construed as excessive force, deliberate indifference to
serious medical needs, and complaints aBout the grievance system. The Court takes each
in turn.

A. Excessive Force against Alberto Giannotti

When a prisoner alleges that prison officials used excessive force against them in
violation of the Eighth Amendment, the core judicial inquiry is whether the force “was
applied in a good-faith effort to maintain or restore discipline, or [applied] maliciously and
sadistically to cause harm.” Wilkins v. Gaddy, 559 U.S. 34, 37 (2010) (quoting Hudson v.
McMillian, 503 U.S. 1, 6 (1992)). Given the nature of being in prison, not every dispute

resulting in a “push or shove” will end up being a constitutional violation. Hudson, 503
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US. at 9 (citing Johnson v, Glick 4381 F.2d 1028 .1033 (2d Cir. 1973)). A claim for
excessrve force .must allege (1) an 1n]ury, Wthh (2) resulted directly and only from the
use of fo_rc_e tlia}t was clegrl‘y exce_sswe to the need; and the excessiveness of which was (3)
objectively‘{ unrf;?sonzrl;)le..!”:fenq_ v. City of Rz;o G{r’ana’e{ City, 879 F.3;(;l 613, 619 (5th Cir.
20_1|8) (internal guotations ornittecl). Ultima_tely, “[t]he seccnd and third elements collapse |
into a', sing‘l:e_ _ol‘)j_ectivefre%scnflblegess inquiry,” Id :

~In deciding whether an officer’s force wgs.regsonubl_e under the circumstances, the
court may ccnsider_ a number of factors. Mc,(-;wlf]ﬁy v quckwell,j 8}‘4 F. App’x.2_40, 242~
43 “.(Sth} :.C’ir. 2019). :l"liese‘,fa_c\tcrs include: thev severity _o‘f the injury; ‘fthe ne_ed‘fqr the
application cf .force; the :relationship between the need and the amount cf force used; the
threat reascnatbly perceiv,ed Jl_)’,yhthe requnsible oft‘rcials; ancl any efforts made to temper the
severity of a fgrcei'i'il respgnse.f"{d.

- Although‘e;in,:injury cices not ,neegi to be severe tc give rise to an Eighth Amendment
violation,, j“[t]he,._li;ighth;Am_‘endrnentfs pro’hin'ition of "cr;uel'end unusual’ punishments
necessarily excludes,ifrqr'n‘ccnst;'tuticnal reccg_nition de mim';?gis uses of pnysicul force.”
Huds_o;‘zv,.l503kaS. at 9-10. To have a Yiolati_on of the Eighth Amendment, the force used
must fbe“suclxi:tl_iat it is f“i;epugnant to the co‘nscience,of, mankind.”” Id. (citing Whitley V.
Albers, 475.U.8. 312,.327 1(.1‘;986)). |

. Session a.lleiges.: that .Qia_nnotti int_entionally, and without reason, spit in his face. A
summary of Session’s grievance to TDCJ that was includ_ed in the autlienticated.records

indicates that after qunnottiuspit in Sessionis face, the spit "dr'ip'ped into Session’s eye, and

'
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cl_aim, even if true. Robertson v. Plano City, 70 ¥.3d 21, 24 (5th Cir. 1995) (citing
McFadden v. Lucas, ‘713 F.2d 143 (5th Cir. 1983)). And abusive language or other verbal
harassment,. “while unprofeSsional and inexcusable, are simply not sufficient to state a
constitut’ional ciaim under 42 U.S.C. § 1983.” Johns v. Miller, 2005 WL 3592248, at *7
(E.D. La. Oct. 26, 2005) (citations omitted). Giannotti’s staternent that he gave Session the
Coronavirus and was goiné, t(; give it to everyone else amounts only to verbal threats, and
therefore cannot constitute exceesive force or. other constitutional violation.

For the feasons stated, Session’s claim for excessive force against Alberto Giannotti
is DISMISSED with prejudice as frivolous and for failure to state a claim under both 2‘8

US.C. §§ 1915(e)(2)(B) and 1915A(b).

B. Deliberate Indifference Claims

© Under the Eighth Amendment, prison officials have a duty to provide adequate
medical care. Rogers v. Boatright, 709 F.3d 403, 4Q9 (Sth Cir. 2013). An inmate seeking
to establish an Eighth Amendment violation regarding medical care.must allege facts
showing that ‘pr'i'sc.)n officials were deliberately indifferent te his serious medical needs.
Morris v. Livingston, 739 F.3d 740, 747 (5th Cir. 2014) (quoting Wilson v. Seiter, 501 U.S.
294, 297 (1991)) (explaining that because “only the ‘unnecessary and wanton infliction of
pain’ implicates the Eighth Amendtnent, a prisoner advancing such a claim mnst, at a
minimum, allege ‘deliberate indifference’ to his ‘serious’ medicalh needs” (emphasis in
original)). “Deliberate indifference” means that the denial of medical treatment was “much

more likely than not to result in serious medical consequences, and additionally that the

10
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defendants had sufficient knowledge of the situation so that the denial of medical care
constituted wanton disregard of the prisoner’s rights.” Johnson v. Treen, 759 F.2d 1231,
1238 (5th Cir. 1985).

To successfully claim a deliberate indifference to medical needs, a plaintiff must
satisfy both an objective and subjective test. Rogers, 709 F.3d at 410. An inmate must first
prove objective exposure to a substantial risk of serious bodily harm. Gobert v. Caldwell,

463 F.3d 339, 345-46 (5th Cir. 2006). As to the subjective component, a prison official
| acts with deliberate indifference only where he (1) knows the inmate faces a substantial
risk of serious harm aﬁd (2) disregards that risk by failing to take reasonable measures to
abate it. Id. at 346; see also Harris v. Hegmann, 198 F.3d 153, 159 (Sth Cir. 1999).

Allegations of malpractice, negligence, or unsuccessful treatment fail to establish
deliberate indifference. Gobert, 463 F.3d at 346. Similarly, an inmate’s disagreement with
the medical treatment provided does not give rise to a constitutional claim. Norton v.
Dimazana, 122 F.3d 286, 292 (5th Cir. 1997). The prison staff must have engaged in
conduct that shows “a wanton disregard for any serious medical needs.” Treen, 759 F.2d
at 1238.

1. FNU Haines

Session claims that he gave Haines two medical request forms on March 15, 2020,
and asked Haines to “have the doctor call [him] out immediately.” Dkt. No. 34 at 2. He
says he told her “im sick and I think I may have the Coronavirus.” Id. From “March 15,

2020 through March 20, 2020,” Session says he was “in the cell struggling to breathe.” Id.

11
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However, Session says he did not seek help from anyone else because he “trusted Mrs.
Haines with [his] sick call request forms.” Id. Session does not remember the exact date,
but he ultimately followed up with Haines about his medical requests a few days after
submitting them. Id. She told him that she had submitted them, asked if he had been seen
yet, and told Session that “she would go check on it.” /d. Session says he never saw Haines
again. Id.

On April 6, 2020, Session was seen by a medical team at the Hughes Unit. Id A
nurse informed Session after pulling up his medical records that there was nothing in his
medical file about Giannotti spitting on him. /d. Because there was nothing in his file
regarding the incident, Session believes that “Nurse Haines...intentionally denied or
delayed [his] access to treatment.” Id.

Session’s deliberate indifference to medical needs claim against Haines fails on both
the objective and subjective prong. “‘[A] serious medical need is one for which treatment
has been recommended or for which the need is so apparent that even laymen would
recognize that care is required.’” Sims v. Griffin, 35 F.4th 945, 949 (5th Cir. 2022) (quoting
Gobert, 463 F.3d at 345 n.12)). Session does not allege facts showing an objectively serious
need for medical care. Although Session complains about experiencing shortness of breath
while in his cell, a chest cold, and in essence flu-like symptoms, he also admits that he
began feeling better after three days. Dkt. No. 34 at 1. Even when discussing his pink eye,
Session says he “would have it about 3 days and it [would] go away and a week or two”

later his pink eye would return. /d. These symptoms, as described by Session, are not so

12
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severe that the need for medical care would bc readily apparent. See id.; Sims, 35 F.4th at
949.

Additionally, Session has not shown that Haines knew he faced a substantial risk of
harm or that she consciously disregarded it. At the time the events giving rise to this lawsuit
occurred, March 2020, people knew little about what the Coronavirus was or how to
manage its symptoms.* Therefore, it is uncertain what medical treatment could have been
provided to Session for flu-like symptoms that subsided after three days.at which point
Session says he “started feeling better.” Dkt. No. 34 at 2. And Session provides no facts
regarding what Haines knew about the condition of Session’s eye when he was requesting
medical treatment. Thus, Session has not pleaded enough facts to make it plausible that
Haines knew not obtaining medical treatment for him would pose a substantial risk of harm
{0 his health. See Gobert, 463 F.3d at 34849,

Lastly, Haines’s actions in dealing with Session’s medical request forms do not
establish more than negligence or recklessness. Session says that Haines asked if he had
been seen and said she would check up on his request forms. Dkt. No. 34 at 2. Although
the fact that there was nothing in Sess{on’s file regarding the incident with Gianriotti may
show that Haines failed to file Session’s request forms and failed to check up on them,
these failures alone do not establish that Haines intentionally disregarded Session’s needs

for medical attention. Session’s statement that Haines “intentionally denied or delayed [his]

4 See CDC Museum COVID-19 Timeline, supra note 2.

13
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access to treatment” amounts only to a conclusion and does not show that Haines’s failure
to turn in the forms, assuming true, resulted from deliberate indifference rather than mefe
negligence. /d. And Haines’s questions to Session about whether he had seen anyone from
medical and her assurance that she would follow up on Session’s requests—even if Haines
failed to submit the requests—show the opposite of a wanton disregard for Session’s
medical needs.

Consequently, Session’s claim against Haines for deliberate indifference to his
medical needs is DISMISSED with prejudice as frivolous and for failure to state a claim
under both 28 U.S.C. §§ 1915(e)(2)(B) and 1915A(b).

2. Alberto Giannotti

Session complains that Giannotti refused to let him see a doctor after spitting in his
face. Specifically, Session states that after Giannotti spit in his face, Session asked
Giannotti to be let into his cell so that he could “get dressed” because he “had to go to
medical.” Dkt. No. 34 at 1. Session claims that “Mr. Giannotti said he [would] not let [him]
goto medical.” Id. The Court liberally construes Session’s claim that Giannotti refused to
take him to medical as a deliberate indifference to a serious medical need claim.

At the time that Session asked Giannotti to take him to medical, he does not claim
to have been experiencing any symptoms that would indicate an objective need for medical
care. The mere threat of receiving the Coronavirus is not enough to show that Session
needed medical attention. As stated above, it is unclear what treatment medical

professionals could provide for Session if he did have the Coronavirus, particularly if not

14
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enough time had passed for him to be experiencing any symptoms>, or for a Coronavirus
test to render accurate results.®

For similar reasons, Giannotti did not knowingly disregard a substantial risk of harm
| by not allowing Session to go to medical. Session does not provide any facts showing that
at the time he asked Giannotti to go to medical, just moments after Giannotti spit in
Session’s face, Giannotti knew he needed treatment that if not received would pose a
substantial risk of harm to his health. Therefore, any deliberate indifference to medical
needs claim that Session has against Giannotti for not taking him to medical after spitting
on him is DISMISSED with prejudice as frivolous and for failure to state a claim under
both 28 U.S.C. §§ 1915(e)(2)(B) and 1915A(b).

C. Grievance claims

Session states that his Step-1 grievance against Giannotti was never investigated or
reviewed. Because FNU Reyes, FNU Cano, and J. Lopez are responsible for investigating
Step-1 grievances, Session believes they must be responsible for his grievance not being
examined. Dkt. No. 34 at 3-5.

Prisoners do “not have a federally protected liberty interest in having [their]
grievances resolved to [their] satisfaction,” and an alleged § 1983 due process violation for

failure to investigate grievances is “indisputably meritless.” Hill v. Walker, 718 F. App’x

s Symptoms of COVID-19, CTRS. FOR DISEASE CONTROL & PREVENTION, https://www.cdc.gov/coronavirus/2019-
ncov/symptoms-testing/symptoms.html (last updated Oct. 26, 2022) (“Symptoms may appear 2-14 days after exposure

to the virus™).
6 COVID-19 Testing: What you Need to Know, CTRS. FOR DISEASE CONTROL & PREVENTION,

https://www.cdc. gov/coronavirus/2019-ncov/symptoms-testing/testing.htm1 (updated Sept. 28, 2022) (“... wait at least
5 full days after your exposure before testing”). '

15
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243, 250 (5th Cir. 2018) (citing Geiger, 404 F.3d at 373-74). The Fifth Circuit has further
stated that “an alleged violation of [a prisoner’s] due process rights resulting ‘from prison
grievance procedures is a ‘legally nonexistent interest.”” Geiger, 404 F.3d at 374.

Not only does Session not provide enqugh information for the Court to conclude
that Session’s grievance was ignored, but even if he did, Session has no legal interest in
having his grievance investigated. Session’s claims against Reyes, Cano, and Lopez for
allegedly failing to investigate his Step-1 grievance are DISMISSED with prejudice as
frivolous and for failure to state a claim under both 28 U.S.C. §§ 19]5(@)(2)(B) and
1915A(b).

[II. CONCLUSION

For the foregoing reasons, Session’s claims against the Defendants are dismissed

with prejudice.

ORDERED this 1st day of December, 2022.

SR

JOHN R. PARKER
UNITED STATES MAGISTRATE JUDGE

16



Case 1:20-cv-00116-BU Document 42 Filed 12/01/22 Page 1of1 PagelD 284

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

ABILENE DIVISION

TUJUAN ESTAISYO SESSION, §
Institutional ID No. 01714978 §
| §
Plaintiff, §

§  Civil Action No. 1:20-CV-00116-BU
v. §
§
GIANNOTTL, et al., §
§
Defendants. §

JUDGMENT

In accordance with the Order issued this same day, it is}the judgment of this Court
that Plaintiff Tujuan Estaisyo Session’s Amended Complaint, and all claims alleged
therein, are DISMISSED with prejudice under 28 U.S.C. §§ 1915(6)(2)(B)(i)—(ii) and
1915A(b)(1) as frivolous and/or for failure to state a claim on which relief may be granted.

ORDERED this 1st day of December, 2022.

JOHN R. PARKER
UNITED STATES MAGISTRATE JUDGE
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix __A_ to
the petition and is

[ 1 reported at v/ A ; or,
[V](ﬁas been designated for publication but is not yet reported; or,
i

s unpublished.

The opinion of the United States district court appears at Appendix N4 to
the petition and is

[ ] reported at ViVi /A ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix V/B  to the petition and is

[ 1 reported at N A ; or,

[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opim'on of the V / ﬂ : court
appears at Appendix M to the petition and is :
[ 1 reported at y/4 ,/ A ; O,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.
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JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was Jun 12 2633 .

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: Y)Y 4 , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including ___#V/ (date) on A/ 1 (date)
in Application No. J.

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was /V_/_A'
A copy of that decision appears at Appendix .

[ 1 A timel E’etition for rehearing was thereafter denied on the following date:
V/a s , and a copy of the order denying rehearing

appears at Appendix ,

[ 1 An extension.of time tﬁ‘ﬁle the petition for a writ of certiorari was granted
to and including _V/ /7 (date) on __ M /A (date) in
Application No.

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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No. 23-10010

Accordingly, because Session has not shown that his appeal will
involve a nonfrivolous issue, his motion to proceed IFP on appeal is
DENIED, and his appeal is DISMISSED as frivolous. See Baugh,117F .3d
at 202 n.24; Howard, 707 F.2d at 220; 5TH CIR. R. 42.2. His motions for
production of documents and to amend the caption are also DENIED.

The district court’s dismissal of the suit under § 1915A(b)(1) and our
dismissal of this appeal as frivolous each count as strikes under 28 U.S.C.
§ 1915(g). See Lomax v. Ortiz-Marquez, 140 S. Ct. 1721, 1724-25 (2020);
Adepegba v. Hammons, 103 F.3d 383, 388 (5th Cir. 1996), abrogated in part on
other grounds by Coleman v. Tollefson, 575 U.S. 532, 537 (2015). Sessionis
WARNED that if he accumulates three strikes, he will not be permitted to
proceed IFP in any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under imminent danger of serious physical
injury. See § 1915(g).
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was plausible that Session sustained physical injuries as a result of the
incident, Session could not show a nonfrivolous issue regarding whether his
injuries, a three-day-long cold and a case of pink eye, were more than de
minimis when considered in the context of the amount of force allegedly
used, and that the officer’s use of threatening language did not amount to a
constitutional violation. Although we have never “directly held that injuries
must reach beyond some arbitrary threshold to satisfy an excessive force
claim,” Brown v. Lippard, 472 F.3d 384, 386 (5th Cir. 2006), our precedent
indicates that the claimant “must have suffered from the excessive force
more than a de minimis physical injury,” Gomez v. Chandler, 163 F.3d 921,
924 (5th Cir. 1999). And “mere threatening language and gestures of a
custodial officer do not, even if true, amount to constitutional violations.”
See McFadden v. Lucas, 713 F.2d 143, 146 (5th Cir. 1983). The magistrate
judge also concluded that Session failed to allege facts showing that he had
an objectively serious medical need that was disregarded by any prison official
or that he suffered substantial harm because of any delay in medical
treatment. See Gobert v. Caldwell, 463 F.3d 339, 346 (5th Cir. 2006); Sims ».
Griffin, 35 F.4th 945, 949 (5th Cir. 2022) (“[A] serious medical need is one
for which treatment has been recommended or for which the need is so
apparent that even laymen would recognize that care is required.” (internal
quotation marks and citation omitted)).

Session has not shown that he will raise legal points arguable on their
merits (and therefore not frivolous) on appeal with respect to these claims.
Additionally, because “any alleged due process violation arising from the
alleged failure to investigate [an inmate’s] grievances is indisputably
meritless,” Geiger v. Jowers, 404 F.3d 371374 (5th Cir. 2005), he cannot show
that he will raise legal points arguable on their merits with respect to that

issue.
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Tujuan Estaisyo Session, Texas prisoner # 1714978, moves to proceed
in forma pauperis (IFP) on appeal following the magistrate judge’s dismissal’
of his 42 U.S.C. § 1983 claims as frivolous and for failing to state a claim upon
which relief may be granted pursuant to 28 U.S.C. §§ 1915A and
1915(¢)(2)(B). He also now moves this court to order the production certain
documents that he asserts support his § 1983 claims and to amend the caption
to add certain individuals as defendants-appellees.

In his § 1983 complaint, Session alleged that defendants used
excessive force against him and were deliberately indifferent to his serious
medical needs in violation of the Eighth Amendment. He also alleged that
defendants violated his due process rights by failing to properly investigate
his grievances. His claims stemmed from an incident during which one of the
defendants spat on him and joked afterwards that he gave Session
coronavirus. Session alleged that he later suffered injuries—a bad cold and

pink eye—from the incident.

By moving to proceed IFP, Session is challenging the magistrate
judge’s certification decision that his appeal is not taken in good faith. See
Baugh v. Taylor, 117 F.3d 197, 202 (5th Cir. 1997). Our inquiry into whether
the appeal is taken in good faith “is limited to whether the appeal involves
legal points arguable on their merits (and therefore not frivolous).” Howard
». King, 707 F.2d 215, 220 (5th Cir. 1983) (internal quotation marks and

citation omitted).

In the order dismissing Session’s complaint, upon which the
certification decision was based, the magistrate judge assumed that even if it

! The magistrate judge’s order is a final, appealable order over which we have
jurisdiction, as Session unambiguously consented to the authorization of the magistrate
judge to conduct proceedings and enter final judgments in accordance with 28 U.S.C.

§ 636(c)(1).
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TuJUAN ESTAISYO SESSION, Lyle W. Cayce
Clerk

Plaintiff— Appellant,
| Versus

FNU GIANNOTTI, Texas Department of Criminal Justice Robertson Unit
Employee; FNU HAINES, Texas Department of Criminal Justice Robertson
Unit Pill Nurse; FNU CANo, Texas Department of Criminal Justice Unit
Assistant Warden; J. LoPEZ, Texas Department of Criminal Justice
Robertson Unit Assistant Warden; FNU REYES, Texas Department of
Criminal Justice Robertson Unit Grievance Staff,

Defendants— Appellees.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 1:20-CV-116

Before HIGGINBOTHAM, STEWART, and WILLETT, Circuit Judges.

PER CURIAM:®
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* This opinion is not designated for publication. See STH CIR. R. 47.5. E CLERK
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