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In the 

United States Court of Appeals 

For the Eleventh Circuit 

----------------------------------------------------------------------- 

No. 21-13734 

----------------------------------------------------------------------- 

MARCUS BERNARD WILLIAMS, 

Petitioner-Appellee, 

versus 

STATE OF ALABAMA, 

Respondent-Appellant. 

----------------------------------------------------------------------- 

Appeal from the United States District Court 
for the Northern District of Alabama 
D.C. Docket No. 1:07-cv-01276-KOB 

----------------------------------------------------------------------- 

ON PETITION(S) FOR REHEARING AND PETI-
TION(S) FOR REHEARING EN BANC 

(Filed Sep. 22, 2023) 

Before WILSON, GRANT, and LAGOA, Circuit Judges. 

PER CURIAM: 

 The Petition for Rehearing En Banc is DENIED, 
no judge in regular active service on the Court having 
requested that the Court be polled on rehearing en 
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banc. FRAP 35. The Petition for Panel Rehearing also 
is DENIED. FRAP 40. 
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[PUBLISH] 

In the 

United States Court of Appeals 

For the Eleventh Circuit 

----------------------------------------------------------------------- 

No. 21-13734 

----------------------------------------------------------------------- 

MARCUS BERNARD WILLIAMS, 

Petitioner-Appellee, 

versus 

STATE OF ALABAMA, 

Respondent-Appellant. 

----------------------------------------------------------------------- 

Appeal from the United States District Court 
for the Northern District of Alabama 
D.C. Docket No. 1:07-cv-01276-KOB 

----------------------------------------------------------------------- 

(Filed Jul. 11, 2023) 

Before WILSON, GRANT, and LAGOA, Circuit Judges. 

WILSON, Circuit Judge: 

 In 1996, Marcus Bernard Williams was convicted 
of capital murder by an Alabama jury. The jury rec-
ommended death by execution, and the trial judge 
imposed the death penalty. Williams filed a petition 
for habeas corpus relief in the Northern District of 
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Alabama, alleging—as relevant to this appeal—that 
trial counsel was ineffective during the penalty phase 
of his trial for failing to investigate and present miti-
gating evidence. 

 The district court initially denied habeas relief 
on all claims, and Williams appealed. We vacated the 
district court’s order and remanded to the district 
court to determine whether Williams was entitled to 
an evidentiary hearing and to reconsider his fail-
ure-to-investigate claims de novo. Williams v. Ala-
bama, 791 F.3d 1267, 1277 (11th Cir. 2015). After 
conducting an evidentiary hearing, the district court 
granted habeas relief. The State of Alabama (State) 
now appeals. After careful review of the record and 
with the benefit of oral argument, we affirm. 

 
I. BACKGROUND 

 The only question presented in this appeal is 
whether Williams’ trial attorneys were constitution-
ally ineffective during the penalty phase of his trial. 
Neither the facts of Williams’ case nor his guilt is in 
dispute. The relevant facts are as follows: 

On November 6th, 1996, the defendant had 
been out with friends, drinking and smoking 
marijuana. Upon returning home that even-
ing, the defendant’s thoughts turned to a 
young female neighbor of his, Melanie Dawn 
Rowell, and his desire to have sexual relations 
with her. 
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At approximately 1:00 a.m. that night, Wil-
liams attempted to enter Rowell’s back door, 
but the door was locked. He then noticed a 
kitchen window beside the door. He removed 
the screen from the window and found that 
the window was not locked. 

Williams v. State, 795 So. 2d 753, 761 (Ala. Crim. App. 
1999) (Williams I). Williams entered through the 
kitchen window, took a knife from the counter, and pro-
ceeded upstairs, removing his pants part way up the 
stairs. Id. Williams entered Rowell’s bedroom. Id. 

He climbed in bed on top of her. When he be-
gan removing Rowell’s clothes, a struggle en-
sued. . . . As Rowell continued to struggle, 
Williams placed his hands around her neck. 
Eventually Rowell ceased to struggle as Wil-
liams continued to strangle her. When she was 
motionless, Williams proceeded to have sexual 
intercourse with her for 15 to 20 minutes. 

Id. at 761–62. Williams was subsequently arrested. Id. 
at 762. He provided written statements to the police 
implicating himself in Rowell’s death. Williams was in-
dicted for murder during a rape or attempted rape. See 
Ala. Code § 13A-5-40(a)(3) (1975). 

 
Trial 

 Williams was represented at trial by Tommie Wil-
son (now deceased) and Erskine Funderburg. Wilson 
was primarily responsible for the guilt phase, while 
Funderburg mainly handled the penalty phase. After 
his first trial ended in a mistrial, Williams’ retrial 
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began on February 22, 1999. Williams’ sole defense was 
that he intended only to rape, not kill, Rowell. The de-
fense offered no evidence or witnesses at the guilt 
phase. The jury found Williams guilty of capital mur-
der during a rape. Williams I, 795 So. 2d at 761. 

 At the penalty phase, trial counsel called two wit-
nesses: Williams’ mother, Charlene Williams, and his 
great-aunt, Eloise Williams. Charlene1 told the jury 
that she was young and unmarried when she had Wil-
liams; that Williams faced hardships as a child, such 
as living with different relatives and having no father 
or adult male figure in his life; and that Williams 
stopped playing school sports after a knee injury. Char-
lene also gave testimony that portrayed Williams in a 
negative light. She testified that Williams dropped out 
of high school, hung out “with a rough crowd,” was 
kicked out of the Job Corps for fighting, stopped going 
to church, and “wanted to sleep all day and stay up all 
night.” 

 Eloise told the jury about Williams’ unstable home 
life and testified that he did not see his mother often 
and became sad and withdrawn at times, that he was 
a good student with no significant criminal history, 
that he struggled following the deaths of his grandfa-
ther and uncle, and that since going to jail, he stayed 
out of trouble and was remorseful for his crime. Eloise 
also testified that Williams had a quick temper, had a 
prior arrest for fighting as a teenager, was irregularly 

 
 1 Williams’ relatives are referred to throughout this opinion 
by their first names to avoid confusion. 
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employed after high school, and started drinking and 
using drugs not long before the crime. After 30 minutes 
of deliberation, the jury recommended a death sen-
tence by an 11-to-1 vote. Id. 

 At the sentencing hearing, Williams took the 
stand to testify, and he expressed his remorse. The trial 
court found one aggravating circumstance—the mur-
der was committed during a rape—and one statutory 
mitigating circumstance—Williams had no significant 
history of prior criminal activity. Id. at 784. The trial 
court also found four non-statutory mitigating cir-
cumstances: (1) Williams’ unstable upbringing, (2) his 
problem resulting from the end of a promising athletic 
career, (3) the attainment of his GED after not gradu-
ating from high school, and (4) his remorse. Id. at 784–
85. The trial court found the aggravating factor out-
weighed the mitigating factors and sentenced Williams 
to death. Id. at 761. 

 
Direct Appeal 

 Williams appealed to the Alabama Court of Crim-
inal Appeals (ACCA). He raised several issues, includ-
ing ineffective assistance of counsel during trial. Id. at 
782. The ACCA reviewed Williams’ claims for plain er-
ror because he “did not first present [them] to the trial 
court in a motion for a new trial.” Id. The ACCA con-
cluded that Williams had not shown that his trial 
counsel’s performance was deficient and that their al-
legedly deficient performance prejudiced him. Id. at 
784. The Alabama Supreme Court affirmed the ACCA’s 
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judgment and Williams’ conviction and sentence. Ex 
parte Williams, 795 So. 2d. 785, 787–88 (Ala. 2001). The 
United States Supreme Court denied certiorari. Wil-
liams v. Alabama, 534 U.S. 900 (2001). 

 
State Postconviction Proceedings 

 Williams next sought state postconviction relief 
based on his claim that trial counsel failed to conduct 
an adequate investigation into his background, thus 
failing to uncover a history of neglect and childhood 
sexual abuse by an older boy. Williams requested dis-
covery and an evidentiary hearing. The postconviction 
court denied relief. The ACCA affirmed, see Williams v. 
State, 2 So. 3d 934 (Ala. Crim. App. 2006) (table), and 
the Alabama Supreme Court denied certiorari, see Ex 
parte Williams, 13 So. 3d 52 (Ala. 2007) (table). 

 
Federal Habeas Proceedings 

 In July 2007, Williams petitioned for federal ha-
beas corpus relief under 28 U.S.C. § 2254 from the 
Northern District of Alabama. The district court, ap-
plying deference under the Antiterrorism and Effective 
Death Penalty Act (AEDPA) to the state postconviction 
court’s ruling, concluded that the ruling was not con-
trary to, or an unreasonable application of Strickland 
v. Washington, 466 U.S. 668 (1984), and denied his pe-
tition. See Williams v. Alabama, No. 1:07-cv-1276, 2012 
WL 1339905 (N.D. Ala. Apr. 12, 2012). After the dis-
trict court denied Williams’ request for a certificate of 
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appealability (COA), Williams filed a motion in our 
court seeking a COA. 

 We granted a limited COA on Williams’ claim of in-
effective assistance of counsel for failure to investigate 
and present mitigating evidence during the penalty 
phase of his trial. After considering Williams’ appeal, 
we concluded that “Williams’ failure-to-investigate 
claims were fairly presented in state court, [but] they 
were not decided ‘on the merits’ within the meaning of 
28 U.S.C. § 2254(d).” Williams v. Alabama, 791 F.3d 
1267, 1269 (11th Cir. 2015) (Williams II). We held that 
the district court erred in granting deference under 
AEDPA to the postconviction court’s decision because 
the ACCA had applied a procedural bar and therefore 
had not adjudicated Williams’ claims on the merits. Id. 
at 1273–74. Thus, we vacated the district court’s order 
denying the failure-to-investigate claims and Williams’ 
request for an evidentiary hearing. Id. at 1277. We re-
manded Williams’ case back to the district court to 
determine whether Williams was entitled to an eviden-
tiary hearing and to reconsider his failure-to-investi-
gate claims de novo. Id. 

 
Evidentiary Hearing 

 On remand, the district court conducted a three-day 
evidentiary hearing on Williams’ failure-to-investigate 
claims.2 Williams testified at the hearing and called 

 
 2 Williams asserted eight failure-to-investigate claims in his 
amended habeas petition: (1) failure to collect documentary evi-
dence and hire a mitigation specialist; (2) failure to thoroughly  
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several witnesses who testified to facts that Williams 
claims trial counsel should have presented during the 
penalty phase of his trial. The following lay witnesses 
testified: attorney Funderburg; Tina Watson (attorney 
Wilson’s former legal secretary); Billy Stephens (a mit-
igation investigator whom Wilson purportedly sought 
to hire); Sharenda and LaCharo Williams (Williams’ 
sisters); Marlon Bothwell (Williams’ childhood friend); 
Eloise; and Charlene. Williams also presented testi-
mony from clinical psychologist Dr. Matthew Mendel 
and neuropsychologist Dr. Kenneth Benedict to ex-
plain the effects that child sexual abuse, alcoholism, 
abandonment, and familial dysfunction had on Wil-
liams. Wilson did not testify because she passed away 
in 2015. However, Wilson’s case file was presented as 
documentary evidence. The State presented expert tes-
timony from Dr. Glen King to counter Williams’ ex-
perts. Both sides presented evidentiary materials. 

 Williams argued that, had counsel performed an 
adequate penalty phase mitigation investigation, they 
would have discovered and been able to present evi-
dence regarding: childhood sexual abuse by an older 
boy; an extensive family history of childhood sexual 
abuse and incest; a family history of alcoholism which 

 
investigate Williams’ history, including his childhood sexual abuse; 
(3) failure to interview Williams’ friend, Alister Cook; (4) failure 
to adequately interview and prepare the penalty phase wit-
nesses; (5) failure to compile Williams’ history of abuse and ne-
glect; (6) failure to investigate Williams’ family history of mental 
illness; (7) failure to show that Williams’ background contributed 
to his committing capital murder; and (8) failure to present his 
redeeming characteristics. 



App. 11 

contributed to Williams’ early and excessive use of al-
cohol; a childhood defined by chaos, abandonment, and 
abuse; an extensive family history of fracture and dys-
function; and psychologically damaging experiences 
during childhood. 

 On September 23, 2021, the district court entered 
a 141-page order granting Williams’ habeas petition on 
all his failure-to-investigate claims except for three of 
them.3 Williams v. Alabama, No. 1:07-cv-1276, 2021 
WL 4325693, at *1 (N.D. Ala. Sept. 23, 2021) (Williams 
III). 

 The State timely appealed. 

 
II. STANDARD OF REVIEW 

 We review de novo the district court’s grant of a 
federal habeas petition under 28 U.S.C. § 2254. Peterka 
v. McNeil, 532 F.3d 1199, 1200 (11th Cir. 2008). The dis-
trict court’s factual findings in a habeas proceeding are 
reviewed for clear error—a highly deferential standard 
of review. Sims v. Singletary, 155 F.3d 1297, 1304 (11th 
Cir. 1998); Holton v. City of Thomasville Sch. Dist., 425 
F.3d 1325, 1350 (11th Cir. 2005). “A finding is ‘clearly 
erroneous’ when although there is evidence to support 
it, the reviewing court on the entire evidence is left 

 
 3 The claims that the district court did not grant habeas re-
lief on were “counsels’ failure to interview Mr. Williams’ closest 
friend Alister Cook, failure to investigate his family history of 
mental illness, and the failure to present his redeeming charac-
teristics because Mr. Williams . . . failed to show prejudice on 
these three claims.” Williams III, 2021 WL 4325693, at *1. 
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with the definite and firm conviction that a mistake 
has been committed.” Anderson v. City of Bessemer 
City, 470 U.S. 564, 573 (1985) (alteration adopted) 
(quoting United States v. United States Gypsum Co., 
333 U.S. 364, 395 (1948)). “An ineffective assistance of 
counsel claim is a mixed question of law and fact which 
we review de novo.” Sims, 155 F.3d at 1304. 

 
III. DISCUSSION 

 The State argues on appeal that the district court 
erred in two ways. First, by failing to uphold the pre-
sumption of effective assistance of counsel, and second, 
by incorrectly reweighing the additional aggravating 
and mitigating evidence produced at the evidentiary 
hearing. None of the State’s arguments has merit. 

 To succeed on an ineffective assistance of counsel 
claim, a defendant must demonstrate two things: (1) 
that counsel’s performance was deficient, and (2) that 
the deficiency prejudiced the defense. Strickland, 466 
U.S. at 687. 

 
A. Deficient Performance 

 To establish deficient performance, a defendant 
must show “that counsel made errors so serious that 
counsel was not functioning as the ‘counsel’ guaran-
teed the defendant by the Sixth Amendment.” Id. 
“[T]he proper standard for attorney performance is 
that of reasonably effective assistance.” Id. Thus, to 
prevail on an ineffectiveness claim, “the defendant 
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must show that counsel’s representation fell below an 
objective standard of reasonableness.” Id. at 688. A 
petitioner bears the burden of proving counsel’s perfor-
mance was unreasonable by “a preponderance of com-
petent evidence.” Chandler v. United States, 218 F.3d 
1305, 1313 (11th Cir. 2000) (en banc). Regarding the 
duty to investigate, “counsel has a duty to make a rea-
sonable investigation or to make a reasonable decision 
that makes particular investigations unnecessary. . . . 
[A] particular decision not to investigate must be di-
rectly assessed for reasonableness in all the circum-
stances, applying a heavy measure of deference to 
counsel’s judgments.” Strickland, 466 U.S. at 691. 

 The district court found “that counsels’ performance 
was deficient for failing to reasonably investigate Mr. 
Williams’ background for mitigation.” Williams III, 
2021 WL 4325693, at *17. In making this determina-
tion, the district court considered “what Mr. Williams’ 
counsel knew about him, his criminal charges, and his 
background and ‘what counsel then failed to do and 
learn about [Mr. Williams] and his childhood back-
ground.’ ” Id. (citing Hardwick v. Sec’y, Fla. Dep’t of 
Corr., 803 F.3d 541, 552 (11th Cir. 2015)). Because the 
State has not shown any of the district court’s factual 
findings are clearly erroneous, we agree with the dis-
trict court. 

 After reviewing the totality of the evidence in the 
record and produced at the evidentiary hearing, we 
find that Funderburg’s and Wilson’s representation of 
Williams at the penalty phase “fell below an objective 
standard of reasonableness.” Strickland, 466 U.S. at 



App. 14 

687–88. Specifically, counsel failed to conduct an ade-
quate investigation into Williams’ background for 
possible mitigating evidence. Counsel knew how im-
portant the penalty phase of the trial was, given the 
overwhelming evidence of Williams’ guilt. Funderburg 
testified that he knew Williams’ confession would 
likely be admitted at trial, so mitigation would be im-
portant to possibly get life without parole. Wilson also 
knew the importance of mitigation. Handwritten notes 
from her case file show that she identified the “best is-
sue” to be whether the sentence would be life without 
parole or death. Counsel also knew the sexual nature 
of the crime and that alcohol and marijuana played 
a significant role, so reasonable counsel with this 
knowledge would have thoroughly investigated Wil-
liams’ sexual history and how he began abusing alco-
hol and marijuana. 

 Despite counsel’s knowledge that the penalty 
phase would be crucial, counsel failed to use available 
resources for a mitigation investigation. The trial court 
had granted a motion from Wilson and awarded $1,500 
to hire a mitigation investigator for the penalty phase, 
but counsel never used the court-awarded funds to re-
tain a mitigation investigator. 

 The evidence also shows that counsel unreasona-
bly delayed starting their mitigation investigation, 
and when counsel did start at the eleventh hour, their 
efforts were minimal and deficient. The trial court ap-
pointed Wilson in November 1996 and Funderburg in 
May 1997, and Williams’ trial was ultimately set for 
November 1998. Yet, at the time Wilson filed the June 
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1997 motion seeking funds for a mitigation investiga-
tor—seven months after her appointment—she stated 
in the motion that there had “not been adequate inves-
tigation into critical matters relevant to . . . [the] level 
of culpability and appropriate punishment.” By August 
1997, Funderburg had not spoken to any of Williams’ 
friends or family regarding his background. And by 
February 1999—only days prior to Williams’ trial—the 
only documentary records that Funderburg had re-
ceived and reviewed were Williams’ Job Corps records. 

 Funderburg testified at the evidentiary hearing 
that he did not contact any family or friends prior to 
August 1997 because he did not think there was much 
cooperation at the time from Williams’ friends who 
were also suspects. But counsel did not even reach out 
to those friends or relatives who were not suspects, 
such as Williams’ childhood friend, Marlon Bothwell, 
or his sisters, LaCharo and Sharenda. Prior to trial, 
the only relatives Funderburg met with were Wil-
liams’ mother, Charlene, and his great-grandmother, 
Beulah Williams. Counsel called only two witnesses at 
the penalty phase—Charlene and Eloise. Funderburg 
failed to properly prepare Eloise to testify, as he only 
met with her for the first time on the day of her testi-
mony for about fifteen minutes. Eloise testified at the 
evidentiary hearing that counsel did not seem to un-
derstand Williams’ life story. 

 The evidence shows that counsel met infre-
quently with Williams and failed to ask more than gen-
eral questions about Williams’ background. Williams 
testified at the evidentiary hearing that he met with 
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counsel only about “a half dozen times,” and the meet-
ings lasted 15 to 30 minutes. Counsel’s fee declarations 
support Williams’ testimony. Wilson’s fee declaration 
reflects that she met with Williams only twice for a to-
tal of 3 hours over the course of two years. Funder-
burg’s fee declaration shows he met with Williams five 
times for a total of 8 hours (although 4.5 of the 8 hours 
were conferences with Williams and the District Attor-
ney, so presumably Funderburg and Williams were not 
alone). Williams testified that Funderburg asked him 
only general questions about his childhood, such as 
about family and school. Williams was never asked 
about his family background; whether he had been ne-
glected; or whether he had been sexually, physically, or 
emotionally abused. 

 These deficiencies were patently unreasonable. 
See Johnson v. Sec’y, DOC, 643 F.3d 907, 932 (11th Cir. 
2011) (“Given the overwhelming evidence of guilt, any 
reasonable attorney would have known . . . that the 
sentence stage was the only part of the trial in which 
[the defendant] had any reasonable chance of suc-
cess.”) 

 Had counsel conducted a more thorough investi-
gation into Williams’ sexual history, they would have 
learned that Williams had been sexually abused on 
three or four occasions between the ages of four and six 
when he and his mother lived with the Mostella family. 
At the evidentiary hearing, Williams testified that 
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Mario Mostella, who was older4 and used to babysit 
him, used to pretend they were playing a game in 
which they would touch each other’s genitals, and Mos-
tella would anally penetrate Williams. Williams never 
told his mother about the sexual abuse, and the abuse 
led Williams to have thoughts of self-harm and suicide 
and feelings of shame and depression. Williams stated 
that he never told his trial attorneys about the sexual 
abuse because “[t]hey didn’t ask,” but he later told his 
postconviction attorney. Williams testified that he did 
not tell his postconviction attorney about the sexual 
abuse when first asked, but after growing comfortable 
with him over time, Williams shared that he had been 
sexually abused when counsel later asked him again. 

 Williams was also exposed to sexual relations at 
an inappropriately young age. There were poor bound-
aries in Williams’ family with regard to sexuality. For 
example, Charlene used to have her boyfriends in the 
same bed that she shared with Williams (although Wil-
liams never witnessed his mother having sexual rela-
tions). Williams testified that when he was ten years 
old, his 18- or 19-year-old cousin Brian Williams al-
lowed him “to watch [Brian] have sex as a way of 
showing [Williams] how to do it with a woman.” Wil-
liams’ sexual abuse and his exposure to other people’s 
sexual relations at such a young age had a significant 

 
 4 Williams testified that he believed Mostella was ten or 
twelve years older than him, whereas Eloise testified that Mos-
tella was “maybe ten” years old. While Mostella’s exact age is un-
clear, it is apparent that he was older than Williams and, since 
he used to babysit Williams, presumably would have been in con-
trol when they were unsupervised. 
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detrimental impact on his own sexual development. Dr. 
Mendel testified that male victims of sexual abuse will 
often display “compulsive sexuality or hyper sexuality, 
[become] very driven to be sexually active and have nu-
merous partners.” Williams became sexually active at 
the age of ten, had about 75 sexual partners by the 
time he graduated high school, and about 150 sexual 
partners by the time of his arrest. Williams had no se-
rious or committed relationships, just a “pattern of re-
peated hookups and sexual encounters.” Dr. Mendel 
testified that Williams’ promiscuity was “very reassur-
ing to him” and “made him feel like a man.” 

 Had counsel conducted an adequate investigation 
into Williams’ family background, they also would 
have learned about the domestic violence Williams wit-
nessed between his mother and her abusive boyfriend, 
Jeff Deavers. Williams saw his mother “with a black 
eye and busted lip,” and on another occasion he saw 
Deavers strike his mother with his hand. Williams, 
who was then 12 or 13 years old, grabbed a knife and 
tried to stab Deavers. 

 Counsel would have also learned about the per-
vasive history of childhood sexual abuse and incest 
within Williams’ family, which spans multiple gener-
ations. Dr. Mendel stated in his expert report that 
Williams’ great-grandmother Beulah was raped by 
her uncle, who fathered her child; his grandmother 
Laura’s first child was fathered by Laura’s cousin; 
his aunt Veronica was molested by her aunt Helen’s 
boyfriend; and his cousin Brian molested Williams’ sis-
ter LaCharo and his cousin Zakia. Within Williams’ 
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family, the sexual abuse and molestations were simply 
“swept under the rug.” According to Dr. Mendel, within 
Williams’ family, “disclosure would have been worth-
less, resulting in neither protection from further abuse 
or treatment for the impact of the abuse.” 

 Further, counsel would have learned about the al-
coholism that was rampant in Williams’ family, and 
how Williams’ mother Charlene often drank to the 
point of intoxication and neglected Williams as a child. 
Williams began drinking alcohol between the ages of 
12 and 14 years old, and his consumption steadily in-
creased through his teenage years to the point where 
he was getting drunk weekly. 

 Finally, counsel would have learned that Williams’ 
childhood was defined by chaos and abandonment. As 
a child, Williams and his teenage mother lacked a sta-
ble home life, instead bouncing around to live with dif-
ferent relatives or family friends. Eloise testified at the 
evidentiary hearing that Charlene would often go out 
partying or drinking; she would leave the children to 
fend for themselves; and at times the children were not 
clean or well cared for. When Williams was six or seven 
years old, he moved back and forth between Eloise and 
his great-grandmother because Charlene could not 
properly care for him. Charlene and Williams’ father 
were not in a committed relationship, and Williams’ fa-
ther was not involved in his life until he was 13 or 14 
years old. Williams did not grow up with any of his six 
half-siblings, all of whom were raised in different 
households. Williams felt that all of his half-siblings 
had a place they could call home, whereas Williams 
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lacked a consistent home and felt that he was never 
wanted or belonged anywhere. 

 Had trial counsel conducted an adequate investi-
gation into Williams’ background, they would have 
learned about all the circumstances discussed above 
and been able to present them to the jury as mitigating 
evidence. But the jury never heard any of this compel-
ling mitigating evidence. 

 Because the Supreme Court has endorsed the use 
of the American Bar Association Guidelines for the Ap-
pointment and Performance of Counsel in Death Pen-
alty Cases 1989 (ABA Death Penalty Guidelines), the 
district court properly used it to determine whether 
Williams’ counsel was deficient. See Wiggins v. Smith, 
539 U.S. 510, 524 (2003). Looking to the prevailing 
norms at the time of Williams’ trial, a capital defend-
ant who does not have a “credible argument for inno-
cence . . . has the right to present his or her sentencer 
with any mitigating evidence that might save his or 
her life.” ABA Death Penalty Guidelines 1.1, commen-
tary. The ABA Death Penalty Guidelines further in-
struct that counsel should investigate both the guilt 
and penalty phases “immediately upon counsel’s entry 
into the case and [the investigation] should be pursued 
expeditiously.” Id. 11.4.1(A). Moreover, as soon as ap-
propriate counsel should “collect information relevant 
to the sentencing phase of trial including, but not lim-
ited to . . . family and social history (including physical, 
sexual or emotional abuse).” Id. 11.4.1(2)(C). 
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 It is clear to us from the totality of the evidence 
that counsel spent minimal time and effort conducting 
a background investigation for potential mitigating 
evidence that would help the jury understand why 
Williams committed the crime that he did. Counsel’s 
minimal efforts were also unreasonably delayed and 
untimely. As a result, counsel’s failure to conduct an 
adequate background investigation for mitigating evi-
dence deprived Williams of reasonably effective assis-
tance. Strickland, 466 U.S. at 687. 

 The State argues that the district court failed to 
uphold the presumption of effective assistance when it 
found that attorney Wilson unreasonably failed to 
keep better records. Citing Callahan v. Campbell, 427 
F.3d 897, 933 (11th Cir. 2005), the State asserts that 
when assessing a deceased attorney’s performance, 
courts presume the attorney “did what [s]he should 
have done” and exercised reasonable professional judg-
ment. We are not persuaded by the State’s argument. 
While it is true that “[ j]udicial scrutiny of counsel’s 
performance must be highly deferential” and we must 
endeavor “to eliminate the distorting effects of hind-
sight,” Strickland, 466 U.S. at 680, the deferential 
standard is not insurmountable. Although Wilson could 
not testify herself, we have a thorough understanding 
from the other witnesses and documentary evidence of 
what Wilson did—and, more importantly, did not do—
as far as Williams’ mitigation defense during the pen-
alty phase. Funderburg, Wilson’s co-counsel, and Tina 
Watson, her legal assistant of almost two decades, both 
testified at the evidentiary hearing, and Wilson’s case 
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file was also produced. Here, there is abundant evi-
dence that trial counsel’s performance at the penalty 
phase was untimely, deficient, and unreasonable. 

 Nor were counsel’s omissions the result of strat-
egy. Trial counsel had “a duty to make reasonable in-
vestigations or to make a reasonable decision that 
makes particular investigations unnecessary.” Strick-
land, 466 U.S. at 691. Here, counsel did not conduct a 
reasonable background investigation, and the decision 
not to investigate was not the result of any strategic 
choice. In order to make a strategic choice about which 
evidence to present and which evidence to omit, coun-
sel needed to first investigate and discover the evi-
dence and then make an informed, strategic decision. 
Here, counsel simply failed to conduct an adequate in-
vestigation in the first place. 

 In sum, the district court made thorough factual 
findings after the evidentiary hearing, which help us 
assess the merit of Williams’ failure-to-investigate 
claims—and the State has not specifically identified 
any of those factual findings as clearly erroneous. Con-
sidering the district court’s factual findings and the to-
tality of the evidence in the record, on de novo review 
we find that “in light of all the circumstances,” trial 
counsel’s failure to investigate Williams’ background 
for mitigating evidence was “outside the wide range of 
professionally competent assistance.” Id. at 690. 
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B. Prejudice 

 In addition to deficient performance, a petitioner 
must also establish prejudice to succeed on an ineffec-
tive-assistance-of-counsel claim. Id. at 687. To estab-
lish prejudice, a defendant must show “that counsel’s 
errors were so serious as to deprive the defendant of a 
fair trial, a trial whose result is reliable.” Id. When a 
defendant challenges a death sentence, the test for 
prejudice “is whether there is a reasonable probability 
that, absent [counsel’s] errors, the sentencer—includ-
ing an appellate court, to the extent it independently 
reweighs the evidence—would have concluded that the 
balance of aggravating and mitigating circumstances 
did not warrant death.” Id. at 695. “A reasonable prob-
ability is a probability sufficient to undermine confi-
dence in the outcome.” Id. at 694. 

 After carefully reweighing the evidence, we find 
there is a reasonable probability that, absent counsel’s 
deficiencies, the balance of aggravating and mitigating 
factors in Williams’ case did not warrant a sentence of 
death. 

 At the penalty phase of Williams’ trial, the jury 
only heard testimony from Eloise and Charlene. How-
ever, their testimony revealed very little about the true 
extent of Williams’ troubled upbringing and family 
history. The jury never heard about Williams’ sexual 
abuse, his early exposure to sexual relations, his expo-
sure to domestic violence, the abandonment by both his 
father and mother, or the sexual abuse and alcoholism 
that was pervasive in his family. The Supreme Court 
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has found that counsel’s failure to present evidence of 
abuse in mitigation constitutes prejudice. See, e.g., 
Wiggins, 539 U.S. at 534–35 (finding prejudice where 
counsel failed to discover and present mitigating evi-
dence of the defendant’s physical and sexual abuse 
during childhood); Rompilla v. Beard, 545 U.S. 374, 
391–93 (2005) (finding petitioner was prejudiced by 
counsel’s failure to present evidence of parents’ alco-
holism, domestic violence, physical and verbal abuse, 
and dire living conditions). In Williams’ case, “the na-
ture, quality, and volume of the mitigation never 
known to the jury is significant enough to conclude 
that it ‘bears no relation’ to the cursory evidence that 
trial counsel presented.” Daniel v. Comm’r, Ala. Dep’t of 
Corr., 822 F.3d 1248, 1276 (11th Cir. 2016) (quoting 
Rompilla, 545 U.S. at 393). Had the jury been pre-
sented with all of the mitigating evidence, there is a 
reasonable probability that the outcome of Williams’ 
trial could have been different. Strickland, 466 U.S. at 
695. 

 The State argues that the district court incor-
rectly reweighed the additional aggravating and miti-
gating evidence produced at the evidentiary hearing by 
giving significance to the number of aggravators and 
mitigators rather than their nature. This argument is 
meritless and, in all events, on de novo review, this 
Court has independently reweighed all the available 
evidence. See Strickland, 466 U.S. at 695. We have 
reviewed the record and the evidence produced at the 
evidentiary hearing, and we find that not only the 
sheer volume of but also the powerful nature of the 
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mitigators overwhelmingly outweighs the aggravator 
in Williams’ case. We do not minimize the weight or 
significance of the aggravating circumstance—that the 
murder was committed during a rape—but, when bal-
ancing it against all of the mitigating circumstances 
that we now know, our confidence in the outcome of the 
penalty phase of Williams’ trial is undermined. Id. at 
694. 

 The State also asserts that the district court erro-
neously found Williams was prejudiced by counsel’s 
failure to present evidence of childhood sexual abuse 
by Mostella because Williams never described the ex-
perience as traumatic, and the mitigation value of the 
evidence is weakened by the passage of time between 
the abuse and Williams’ crime. We disagree. Dr. Men-
del testified at the evidentiary hearing that he strongly 
believed that “if the sexual abuse hadn’t happened, 
there would not have been the sexual violence.” The 
abuse clearly had a damaging impact on Williams be-
cause he felt shameful and had thoughts of hurting or 
killing himself. The abuse also contributed to the early 
age at which Williams became sexually active, and the 
hypersexuality he developed as an adolescent and a 
young man. The district court credited both Williams’ 
and Dr. Mendel’s testimony regarding the sexual abuse 
by Mostella, and the State has not adequately chal-
lenged this credibility finding. Thus, we reject the 
State’s argument that Williams was not prejudiced by 
the failure to present evidence regarding Williams’ 
sexual abuse by Mostella. See Williams II, 791 F.3d at 
1277 (noting that sexual molestation and repeated 
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rape “during childhood can be powerful mitigating ev-
idence, and is precisely the type of evidence that is ‘rel-
evant to assessing a defendant’s moral culpability’ ”). 

 The dissent disagrees that Williams has estab-
lished prejudice and places much emphasis on the 
facts of the underlying murder. Dissenting Op. at 2–3. 
While we do not minimize the brutality of Williams’ 
crime, those facts must be weighed against all the 
mitigating evidence. Here, the district court conducted 
an evidentiary hearing on the failure-to-investigate 
claims, made extensive factual findings based on evi-
dence that had not been presented during Williams’ 
penalty phase, and concluded that Williams was enti-
tled to habeas relief. On appeal, we must review the 
district court’s factual findings for clear error and its 
legal conclusions de novo. The clear error standard is 
highly deferential. Holton, 425 F.3d at 1350. The dis-
sent has not suggested that any of the district court’s 
factual findings were clearly erroneous. We find no 
clear error in the court’s factual findings. Considering 
the record before us—and given the highly deferential 
standard of review for factual findings—we conclude 
that Williams has established Strickland prejudice. 

 Thus, Williams “has met the burden of showing 
that the decision reached [at the penalty phase] would 
reasonably likely have been different absent the er-
rors.” Strickland, 466 U.S. at 696. 
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IV. CONCLUSION 

 Williams has established both that his trial coun-
sel rendered deficient performance during the penalty 
phase of his trial, and that their deficient performance 
prejudiced him. As a result, Williams’ trial was funda-
mentally unfair. Accordingly, we affirm the district 
court’s grant of habeas corpus relief. 

 AFFIRMED. 

 
GRANT, Circuit Judge, dissenting: 

 Trial counsel’s efforts to investigate Williams’s 
background and prepare for the sentencing phase 
were unacceptable. Despite being fully aware that the 
strength of the evidence of their client’s guilt meant a 
thorough mitigation investigation was imperative, 
the two attorneys billed a combined total of less than 
15 hours for sentencing-phase preparation. But even 
though I join the majority in concluding that counsel’s 
performance was deficient, I do not agree that Williams 
can meet his burden of showing a reasonable probabil-
ity that, if not for counsel’s substandard performance, 
the sentencing authority “would have concluded that 
the balance of aggravating and mitigating circum-
stances did not warrant death.” Strickland v. Washing-
ton, 466 U.S. 668, 695 (1984). I therefore respectfully 
dissent. 

 The only way to conclude that Williams met that 
burden is to dismiss the statutory aggravator—that 
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the murder was committed during a burglary and rape, 
Alabama Code § 13A-5-49(4)—without adequate con-
sideration. We have previously explained that when a 
murder is “carefully planned, or accompanied by tor-
ture, rape or kidnapping,” the aggravating circum-
stances of the crime itself may “outweigh any prejudice 
caused when a lawyer fails to present mitigating evi-
dence.” Callahan v. Campbell, 427 F.3d 897, 938 (11th 
Cir. 2005) (quoting Dobbs v. Turpin, 142 F.3d 1383, 
1390 (11th Cir. 1998)). This is especially true where the 
murder is a brutal one—“or, even, a less brutal murder 
for which there is strong evidence of guilt in fact.” 
Clisby v. Alabama, 26 F.3d 1054, 1057 (11th Cir. 1994). 

 Here, the murder of Rowell was brutal. And it was 
proven by overwhelming evidence of Williams’s guilt, 
including blood and semen evidence and several state-
ments by Williams describing his crimes. See Williams 
v. Alabama, 791 F.3d 1267, 1269 (11th Cir. 2015). 

 The circumstances of the burglary, rape, and mur-
der that Williams committed bear repeating. Melanie 
Rowell, a young mother with two small children, was 
fast asleep when Williams invaded her home in the 
middle of the night, intent on raping her. He took a 
knife from her kitchen and went quietly up the stairs, 
taking his pants off along the way. At the top of the 
stairs, he climbed over a baby gate and stopped to 
“peek[ ] in” at the children, who were asleep in the bed-
room across the hall from Rowell’s. Rowell awoke with 
Williams on top of her, holding a knife to her throat 
and pulling off her shorts. She screamed and struggled 
and bit his hand, but he held her down and strangled 
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her until she stopped moving, and then raped her—ap-
parently not caring whether she was alive or dead at 
that point. Afterward, Williams left Rowell’s brutalized 
and half-naked body on the floor, where it was discov-
ered first by Rowell’s 15-month-old daughter and then 
by her mother. Any evaluation of the aggravating cir-
cumstance must acknowledge the shock and terror of 
the home invasion, the added fear the victim must 
have felt for her children, the cold brutality shown by 
Williams in strangling a neighbor to death so that he 
could rape her, and the cruel aftermath of the murder 
for Rowell’s family, especially her young children. See 
Miller v. State, 913 So. 2d 1148, 1164 (Ala. Crim. App. 
2004) (explaining that victim impact evidence is ad-
missible during the penalty phase and relevant to 
whether the death penalty should be imposed). 

 Here, the majority concludes that the “sheer vol-
ume” and “powerful nature” of the mitigating evidence 
“overwhelmingly outweighs the aggravator in Wil-
liams’ case.” Maj. op. at 22. I cannot agree. To start, the 
volume of mitigating evidence has little bearing on its 
weight, especially when much of the evidence is cumu-
lative of the testimony given at trial. See Wong v. Bel-
montes, 558 U.S. 15, 22–23 (2009) (finding no prejudice 
where some of the new evidence was cumulative of ev-
idence presented at trial and thus of little use); Holsey 
v. Warden, Georgia Diagnostic Prison, 694 F.3d 1230, 
1270–71 (11th Cir. 2012) (same). Williams’s mother 
and aunt testified during the original penalty phase 
about Williams’s difficult childhood, including his 
abandonment by his father, his lack of a stable home, 
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and his sadness and sense of abandonment when his 
mother left him to be cared for by relatives. Their tes-
timony about Williams was much the same during the 
federal habeas proceedings. That this narrative was al-
ready presented makes it no less tragic. But it does 
minimize the potential effect of the new evidence Wil-
liams offers. 

 Williams’s new evidence of childhood abuse also 
fails to match the standard set by the Supreme Court 
in Wiggins v. Smith and Rompilla v. Beard.1 His testi-
mony that he was sexually abused by an older boy on 
three or four occasions over a two-year period, though 
horrifying, bears little resemblance to the “severe pri-
vation and abuse,” “physical torment, sexual molesta-
tion, and repeated rape” demonstrated in Wiggins, or 
the long history of severe neglect and physical and 
emotional abuse described in Rompilla. See Wiggins v. 
Smith, 539 U.S. 510, 516–17, 535 (2003); Rompilla v. 
Beard, 545 U.S. 374, 390–93 (2005). Indeed, the State’s 
expert testified that Williams did not experience 
trauma from the encounters, and Williams’s own ex-
pert testified that the lack of stability in Williams’s 

 
 1 The majority accepts as a given that Williams would have 
disclosed the abuse to trial counsel if they had asked, but I am not 
convinced. Williams never told anyone about the abuse until dec-
ades after it occurred and after he had already been sentenced to 
death. He denied childhood abuse during his pretrial psychologi-
cal evaluation and when he was first asked about it by his post-
conviction counsel. Williams’s psychological expert opined that 
Williams would also have initially denied sexual abuse if his trial 
counsel had asked him about it and would only say that it was 
“possible” that the abuse “could have come out” with “time and 
development of trust.” 
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home life had a more negative and traumatizing im-
pact on Williams than the sexual abuse. 

 Other new evidence has even less mitigating 
value. Testimony that members of Williams’s extended 
family also suffered childhood sexual abuse has little 
relevance—and thus should be accorded little weight—
given the lack of evidence that Williams witnessed or 
even knew about the abuse. Evidence of widespread al-
coholism among the adults in Williams’s life would 
have served only to partially explain Williams’s own 
alcoholism; the witnesses gave no indication that his 
family members were violent or abusive when drunk. 
And more detailed evidence of Williams’s own drug 
and alcohol use likely would not have helped him at 
all. Such evidence “often has little mitigating value 
and can do as much or more harm than good in the 
eyes of the jury.” Crawford v. Head, 311 F.3d 1288, 1321 
(11th Cir. 2002); see, e.g., Grayson v. Thompson, 257 
F.3d 1194, 1227 (11th Cir. 2001). 

 One more thing to consider is that Williams’s evi-
dence related to childhood sexual abuse is not entirely 
mitigating, and would also invite unfavorable evidence 
in rebuttal. We “must consider all the evidence—the 
good and the bad—when evaluating prejudice.” Bel-
montes, 558 U.S. at 26. In explaining the link between 
the childhood sexual abuse and Williams’s capital 
crime, Williams’s expert testified that he compensated 
for feelings of shame and self-doubt by becoming hy-
persexual and hyperaggressive. He became sexually 
promiscuous without developing any stable romantic 
relationships. He was suspended from school twice and 
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kicked out of Job Corps for fighting, and he was ar-
rested for assault during his teens. Further, the new 
evidence shows that although Williams was open 
about his hypersexuality, he refused to acknowledge 
his “anger and the tendencies toward violence” arising 
from the abuse. 

 This testimony would have had the potential to 
harm Williams in the eyes of the jury. It would have 
also invited argument by the State that Williams’s 
tendencies toward violence and aggression would 
make him a danger to other inmates if he were re-
leased into the general population to serve a life sen-
tence. See Simmons v. South Carolina, 512 U.S. 154, 
165 n.5 (1994) (plurality opinion) (“the fact that a de-
fendant is parole ineligible does not prevent the State 
from arguing that the defendant poses a future dan-
ger”); see also id. at 177 (O’Connor, J., concurring in 
judgment) (when the defendant raises his parole ineli-
gibility, “the prosecution is free to argue that the de-
fendant would be dangerous in prison”). 

 To prove this propensity, the State undoubtedly 
would have introduced evidence that before his arrest, 
Williams committed a second burglary and sexual 
assault on another neighbor—this time a woman he  
had known since childhood. The evidence would have 
shown that only a few weeks after murdering Rowell, 
Williams again invaded a neighbor’s home in the mid-
dle of the night with the intention of raping her. The 
record reflects graphic evidence of yet another violent 
attack in which Williams took off his pants, climbed 
through a window, and attacked the woman in her bed, 
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holding her down while he rubbed his penis on her and 
“put his hand up in her vagina” as she struggled and 
begged for her life. When Williams discovered that the 
woman was menstruating, he ordered her to perform 
oral sex on him. She continued to struggle with Wil-
liams until daybreak, when he finally left. 

 This evidence is relevant in several ways. To start, 
it is admissible in Alabama to show future dangerous-
ness, which is “a subject of inestimable concern at the 
penalty phase.” Floyd v. State, 289 So. 3d 337, 431 (Ala. 
Crim. App. 2017) (citation omitted). And while future 
dangerousness is not an aggravating circumstance in 
itself, it is relevant to determining the weight that 
should be afforded to the aggravating circumstance 
proven by the State. See id. 

 The evidence of Williams’s second burglary and at-
tempted rape would have also reduced or eliminated 
the mitigating value of his lack of significant prior 
criminal history. Just as significantly, the later crime 
would have demonstrated Williams’s lack of regret in 
the weeks following Rowell’s murder, undermining his 
(already unconvincing) claim for the mitigating cir-
cumstance of remorse. 

 In addition to the previously unexplored evidence 
depicting Williams as an unrepentant murderer and 
serial home invader, the State likely would have re-
sponded to Williams’s claims of childhood suffering by 
further developing evidence of the lasting trauma Wil-
liams inflicted on Rowell’s children by killing their 
mother. At the initial sentencing hearing, the State 
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introduced only one witness to testify about the chil-
dren’s anger, fear, grief, and confusion; the evidence 
Williams now proffers would have opened the door to 
much more. See, e.g., Woodward v. State, 123 So. 3d 989, 
1041–43 (Ala. Crim. App. 2011), as modified on denial 
of reh’g (Aug. 24, 2012). 

 Given all of these facts, I do not agree that it is 
reasonably likely that the assistance of competent 
counsel at trial would have resulted in a different sen-
tence. Strickland, 466 U.S. at 696. To be sure, I do not 
excuse the failure of the defense team to properly in-
vestigate and present a mitigation case. But viewed in 
its entirety and weighed properly, the evidence devel-
oped in habeas creates only the slightest possibility of 
a different outcome. This conclusion does not in any 
way conflict with the factual findings made by the dis-
trict court. Contra Maj. op. at 23. And the district 
court’s final determination on the prejudice prong is a 
mixed question of law and fact that we review de novo. 
Strickland, 466 U.S. at 698; Jefferson v. GDCP Warden, 
941 F.3d 452, 473 (11th Cir. 2019). To show prejudice 
under Strickland, the “likelihood of a different result 
must be substantial, not just conceivable.” Harrington 
v. Richter, 562 U.S. 86, 111–12 (2011). Because Wil-
liams has not met that standard, I would reverse the 
district court’s grant of federal habeas relief and rein-
state Williams’s death sentence. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISION 
 
MARCUS BERNARD 
WILLIAMS, 

Petitioner, 

v. 

STATE OF ALABAMA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO.
1:07-cv-1276-KOB 

 
FINAL ORDER 

(Filed Sep. 23, 2021) 

 In conformity with the Memorandum Opinion 
filed contemporaneously with this Order, the court 
GRANTS Mr. Williams Amended Petition for Writ of 
Habeas Corpus (doc. 5) as to all of his claims of ineffec-
tive assistance of counsel during the penalty phase of 
his trial for failing to investigate and present mitigat-
ing evidence EXCEPT those claims involving counsels’ 
failure to interview Mr. Williams’ closest friend Alister 
Cook, failure to investigate his family history of mental 
illness, and failure to present his redeeming character-
istics because Mr. Williams has failed to show preju-
dice on these three claims. 

 A writ of habeas corpus shall issue directing the 
State of Alabama to vacate and set aside the death sen-
tence of Marcus Williams unless, within 90 days of this 
judgment’s entry, the State of Alabama initiates pro-
ceedings to retry Mr. Williams’ sentence. In the 
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alternative, the State of Alabama shall re-sentence Mr. 
Williams to life without the possibility of parole. 

 Because Mr. Williams has failed to make the req-
uisite showing, the court DENIES a certificate of ap-
pealability as to the three claims the court denies 
because Mr. Williams failed to show prejudice on those 
claims. 

 DONE and ORDERED this 23rd day of Septem-
ber, 2021. 

/s/ Karon Owen Bowdre                               
KARON OWEN BOWDRE 
UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISION 
 
MARCUS BERNARD 
WILLIAMS, 

Petitioner, 

v. 

STATE OF ALABAMA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO.
1:07-cv-1276-KOB 

 
MEMORANDUM OPINION 

(Filed Sep. 23, 2021) 

 This death penalty habeas case comes before the 
court following remand from the Eleventh Circuit 
Court of Appeals for an evidentiary hearing on Marcus 
Bernard Williams’s failure-to-investigate claims. See 
Williams v. Alabama, 791 F.3d 1267 (11th Cir. 2015). 
Mr. Williams alleges that trial counsel’s failure to in-
vestigate his background prevented the defense from 
presenting a constitutionally adequate mitigation case 
during the penalty phase of his trial. (Doc. 5 at 40-65). 
The court held an evidentiary hearing on May 14-16, 
2018 at which Mr. Williams presented witnesses and 
exhibits. 

 The road from the evidentiary hearing to this 
point took a mistaken detour. After initially denying 
Mr. Williams’ habeas motion after the evidentiary 
hearing, the court granted his motion for reconsidera-
tion and vacated its initial Memorandum Opinion and 
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Order denying habeas relief under 28 U.S.C. § 2254. 
(Docs. 94, 95, & 102). The court vacated its rulings be-
cause it made a manifest error of law in assessing Mr. 
Williams’ future dangerousness in weighing the miti-
gating and aggravating circumstances. (Doc. 102). So, 
the court set out to carefully re-weigh all of the aggra-
vating and mitigating evidence in light of the relevant 
and binding case law. 

 After careful reconsideration of the record and ap-
plicable law, the court admits that it initially decided 
the failure to investigate claims wrongly. As the court 
will explain below, Mr. Williams’ counsel failed to rea-
sonably investigate Mr. Williams’ background for miti-
gation and that failure prejudiced Mr. Williams. So, for 
the following reasons, the court will GRANT Mr. Wil-
liams’ habeas motion on all of his failure-to-investigate 
claims EXCEPT counsels’ failure to interview Mr. Wil-
liams’ closest friend Alister Cook, failure to investigate 
his family history of mental illness, and the failure to 
present his redeeming characteristics because Mr. Wil-
liams has failed to show prejudice on these three 
claims. 

 
I. INTRODUCTION 

 On November 6, 1996, Mr. Williams returned 
home after a night of drinking and smoking marijuana 
with friends. Williams v. State, 795 So. 2d 753, 761 (Ala. 
Crim. App. 1999). Upon arriving home, he desired to 
have sexual relations with a young female neighbor, 
Melanie Dawn Rowell. Mr. Williams entered Ms. 
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Rowell’s apartment through an unlocked window, then 
proceeded to her bedroom where he climbed on top of 
her and attempted to remove her clothes. Ms. Rowell 
struggled to stop him, so he strangled her until she was 
motionless, then had sexual intercourse with her for 
fifteen to twenty minutes. Id. at 761-62. 

 Ms. Rowell’s cause of death was asphyxia due to 
strangulation. Mr. Williams stole Ms. Rowell’s purse 
before leaving her apartment. He was later arrested 
and taken into custody for the burglary and attempted 
rape of Lottie Turner on November 24, 1996. While in 
custody for that burglary, Mr. Williams gave incrimi-
nating statements admitting his involvement in Ms. 
Rowell’s death. DNA testing confirmed that semen and 
blood found at the Rowell crime scene were consistent 
with Mr. Williams’s genetic profile. Id. at 762, 766-67. 

 
II. PROCEDURAL HISTORY 

 Court-appointed attorneys Erskine Funderburg 
and Tommie Wilson1 represented Mr. Williams at trial. 
(Vol. 4, Tab 27 at 2). Because of the overwhelming evi-
dence of Mr. Williams’s guilt, his attorneys argued only 
that, although he intended to rape Ms. Rowell, he did 
not intend to kill her. (Vol. 3, Tab 11 at 494-504). De-
spite their efforts, on February 24, 1999, the jury found 
Mr. Williams guilty of capital murder for intentionally 
causing the death of Ms. Rowell during a rape or 

 
 1 Ms. Wilson died on March 6, 2015. (See Doc. 84-84). 
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attempted rape, in violation of Alabama Code § 13A-5-
40(a)(3) (1975). (Vol. 4, Tab 14 at 534-36). 

 The penalty phase of Mr. Williams’s trial was held 
the next day, before the same jury. (See Vol. 3, Tab 15-
Tab 24). Trial counsel called only two witnesses, Mr. 
Williams’s mother, Charlene Williams, and his aunt, 
Eloise Williams. (Vol. 3, Tab 19). The Eleventh Circuit 
Court of Appeals summarized their testimony: 

Charlene Williams told the jury that she was 
sixteen years old and unmarried when Mr. 
Williams was born, and that Mr. Williams had 
faced certain difficulties as a child. For exam-
ple, she testified that Mr. Williams sometimes 
lived with her grandmother and aunt; had no 
relationship with his father and lacked adult 
male figures in his life; and had to stop play-
ing school sports after injuring his knee. Mr. 
Williams’s counsel also elicited testimony 
that portrayed him in a negative light, such as 
the fact that he was a high school dropout; he 
“started hanging with a rough crowd”; he got 
kicked out of the Job Corp[s] for fighting; and 
upon returning home, he stopped going to 
church and “wanted to sleep all day and stay 
up all night.” FN.1. 

FN.1. A capital defendant’s history of vio-
lent and aggressive behavior is generally 
considered an aggravating factor. See 
Holsey v. Warden, 694 F.3d 1230, 1269-70 
(11th Cir. 2012). 

 Eloise Williams also testified about Mr. 
Williams’s unstable home life. She told the 
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jury that he had moved from place to place as 
a child and lived with different family mem-
bers; he became sad and withdrawn at times 
because he did not see his mother often; he 
had been a good student with no significant 
criminal history; and he had struggled emo-
tionally after the deaths of his grandfather 
and uncle. However, as with Charlene, counsel 
also elicited evidence from Eloise that was 
likely more harmful than helpful. For exam-
ple, Eloise told the jury that Mr. Williams had 
a quick temper; he had been arrested for 
fighting as a teenager; FN.2, he had not main-
tained regular employment after leaving high 
school; and not long before the crime, he 
started drinking and using drugs. Eloise 
ended on a positive note, telling the jury that 
since Mr. Williams had been in jail, he had 
stayed out of trouble and expressed remorse 
for his crime. 

FN.2. The fact that Mr. Williams’s counsel 
told the jury about these adolescent 
brushes with the law is noteworthy be-
cause the State could not have offered ev-
idence of Mr. Williams’s juvenile arrests 
to establish any aggravating factors. In 
Alabama, “juvenile charges, even those 
that result in an adjudication of guilt, are 
not convictions and may not be used to 
enhance punishment.” Thompson v. State, 
503 So.2d 871, 880 (Ala.Crim.App. 1986) 
aff ’d sub nom. Ex parte Thompson, 503 
So.2d 887 (Ala. 1987). 
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Neither Charlene nor Eloise was asked 
about Mr. Williams’s history of sexual 
abuse. 

Williams, 791 F.3d at 1269-70. The jury deliberated 
only thirty minutes before returning an 11 to 1 verdict, 
recommending that Mr. Williams be sentenced to 
death. (Vol. 3, Tab 24 at 596-97). 

 At the April 6, 1999 sentencing hearing, Mr. Wil-
liams testified, expressing his remorse. (Vol. 4 at 607-
11). The victim’s mother, Donna Rowell, testified about 
the impact of her daughter’s death on the family, espe-
cially Ms. Rowell’s young children. (Id. at 604-06). The 
trial court found one aggravating circumstance – that 
Mr. Williams killed the victim while committing or at-
tempting to commit a rape, robbery, burglary, or kid-
napping. (Id. at 630). The trial court found as 
mitigating factors Mr. Williams’s lack of a criminal his-
tory, his unstable home life as a child, his frustration 
from an injury ending his hopes of an athletic career, 
his obtaining a GED, and his remorse. (Id. at 631-38). 
The trial court found the aggravating factor out-
weighed the mitigating factors, and sentenced Mr. Wil-
liams to death. (Id. at 639). 

 The Alabama Court of Criminal Appeals affirmed 
Mr. Williams’s conviction and death sentence on De-
cember 10, 1999. See Williams v. State, 795 So. 2d 753 
(Ala. Crim. App. 1999). The Alabama Supreme Court 
affirmed his conviction and sentence on January 12, 
2001. See Ex parte Williams, 795 So. 2d 785 (2001). The 
United States Supreme Court denied certiorari review 
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on October 1, 2001. See Williams v. Alabama, 535 U.S. 
900 (2001). 

 In August, 2004, Mr. Williams filed an amended 
Rule 32 petition in the trial court. The trial court de-
nied the Rule 32 petition on the merits, without hold-
ing an evidentiary hearing. (Vol. 13, Tab 59). The 
Alabama Court of Criminal Appeals affirmed the de-
nial of Rule 32 relief. (Vol. 13, Tab 60). 

 In 2007, Mr. Williams filed the present § 2254 pe-
tition in this court, arguing inter alia, that trial coun-
sel were ineffective for failing to conduct an adequate 
mitigation investigation. (Doc. 5 at 40-65). This court 
denied the petition on April 12, 2012. See (Docs. 27, 28). 
The Eleventh Circuit Court of Appeals remanded the 
case, instructing this court to “determine whether Mr. 
Williams is entitled to an evidentiary hearing and to 
reconsider his failure-to-investigate claims de novo.” 
Williams, 791 F.3d at 1277. 

 Mr. Williams filed a motion for an evidentiary 
hearing on March 3, 2017. (Doc. 51). On October 4, 
2017, the court granted Mr. Williams’s motion for an 
evidentiary hearing on his failure-to-investigate 
claims. (Doc. 60). 

 This court held an evidentiary hearing on May 14-
16, 2018. Mr. Williams testified at the evidentiary hear-
ing, and presented the testimony of the following wit-
nesses: Tina Watson, the legal secretary for Tommy 
Wilson, Mr. Williams’ trial counsel who was deceased 
at the time of the evidentiary hearing; Erskine Fun-
derburg, Mr. Williams’ trial counsel; Billy Stephens, 
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the person Ms. Wilson purportedly sought to hire as a 
mitigation investigator; Sharenda Williams and 
LaCharo Williams, Mr. Williams’ sisters; Eloise Wil-
liams, Mr. Williams’ aunt; Charlene Williams, Mr. Wil-
liams’ mother; and Marlon Bothwell, Mr. Williams’ 
childhood friend. Mr. Williams also called two experts, 
clinical psychologist Dr. Matthew Mendel and neuro-
psychologist Dr. Kenneth Benedict, as mitigation wit-
nesses. The State of Alabama presented expert 
testimony from Dr. Glen King. The court paid close at-
tention to the testimony, and carefully reviewed the 
transcript of the evidentiary hearing, along with the 
exhibits presented at the hearing. (Docs. 91-93). 

 The court entered its initial Memorandum Opin-
ion and Order denying habeas relief under 28 U.S.C. 
§ 2254 (docs. 94 & 95), and Mr. Williams filed a motion 
to reconsider under Fed. R. Civ. P. 59 (doc. 98). The 
court granted the motion to reconsider because it made 
a manifest error of law in assessing Mr. Williams’ fu-
ture dangerousness in weighing the mitigating and ag-
gravating circumstances and vacated its initial 
Memorandum Opinion and Order denying relief. (Doc. 
102). Now, after careful and thorough reconsideration, 
the court will GRANT Mr. Williams’ habeas motion for 
ineffective assistance of counsel on all of the failure-to-
investigate claims EXCEPT counsels’ failure to inter-
view Mr. Williams’ closest friend Alister Cook, failure 
to investigate his family history of mental illness, and 
failure to present his redeeming characteristics be-
cause Mr. Williams has failed to show prejudice on 
these three claims. 
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III. LEGAL STANDARD 

 To determine whether counsel were ineffective, 
the court begins with the instruction from Strickland 
v. Washington, 466 U.S. 668 (1984). The Supreme Court 
established a two-pronged analysis for determining 
whether counsel’s performance was ineffective. “First, 
the defendant must show that counsel’s performance 
was deficient. . . . Second, the defendant must show 
that the deficient performance prejudiced the defense.” 
Id. at 687. 

 A petitioner must establish both parts of the 
Strickland standard: that is, a habeas petitioner bears 
the burden of proving, by “a preponderance of compe-
tent evidence,” that the performance of his trial or ap-
pellate attorney was deficient; and, that the deficient 
performance prejudiced his defense. Chandler v. 
United States, 218 F.3d 1305, 1313 (11th Cir. 2000) (en 
banc). 

 
A. The Performance Prong 

 To satisfy the performance prong, a petitioner 
must establish by a preponderance of the evidence that 
counsel’s performance was unreasonable. Stewart v. 
Sec’y, Dep’t of Corr., 476 F.3d 1193, 1209 (11th Cir. 
2007) (citing Chandler, 218 F.3d at 1313). Deficient 
performance is “ ‘representation [that] f[alls] below an 
objective standard of reasonableness.’ ” Hardwick v. 
Sec’y, Fla. Dep’t of Corr., 803 F.3d 541, 551 (11th Cir. 
2015) (citing Strickland, 466 U.S. at 688). 
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 The Sixth Amendment does not guarantee a de-
fendant the very best counsel or the most skilled attor-
ney, but only an attorney who performed reasonably 
well within the broad range of professional norms. 
Stewart, 476 F.3d at 1209. The court does not consider 
“what the best lawyers would have done”; instead the 
court must determine “whether some reasonable law-
yer at the trial could have acted, in the circumstances, 
as defense counsel acted at trial.” White v. Singletary, 
972 F.2d 1218, 1220 (11th Cir. 1992). 

 Judicial scrutiny of counsel’s performance must be 
highly deferential, because “[r]epresentation is an art, 
and an act or omission that is unprofessional in one 
case may be sound or even brilliant in another.” Strick-
land, 466 U.S. at 693. Indeed, reviewing courts “must 
indulge a strong presumption that counsel’s conduct 
falls within the wide range of reasonable professional 
assistance.” Id. at 689. This strong presumption of 
competent assistance creates a heavy burden of per-
suasion: “petitioner must establish that no competent 
counsel would have taken the action that his counsel 
did take.” Stewart, 476 F.3d at 1209 (quoting Chandler, 
218 F.3d at 1315) (emphasis added). The court can 
grant relief on ineffectiveness grounds only if a peti-
tioner shows that “no reasonable lawyer, in the circum-
stances, would have done so.” Rogers v. Zant, 13 F.3d 
384, 386 (11th Cir. 1994). 

 This court’s review of counsel’s performance must 
not be made with the benefit of hindsight. As the Elev-
enth Circuit has instructed, “[t]he widespread use of 
the tactic of attacking trial counsel by showing what 
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‘might have been’ proves that nothing is clearer than 
hindsight – except perhaps the rule that we will not 
judge trial counsel’s performance through hindsight.” 
Waters v. Thomas, 46 F.3d 1506, 1514 (11th Cir. 1995). 

 When examining counsel’s performance at the 
penalty phase of trial, the court must decide “ ‘whether 
counsel reasonably investigated possible mitigating 
factors and made a reasonable effort to present miti-
gating evidence to the sentencing court.’ ” Stewart, 476 
F.3d at 1209 (quoting Henyard v. McDonough, 459 F.3d 
1217, 1242 (11th Cir. 2006)). To meet the requirements 
of Strickland, counsel does not need to investigate 
“every conceivable line of mitigating evidence” regard-
less of its likelihood of benefitting the defendant at 
sentencing. Pittman v. Sec’y, Florida Dep’t of Corr., 871 
F.3d 1231, 1250 (11th Cir. 2017) (quoting Wiggins v. 
Smith, 539 U.S. 510, 533 (2003)). 

 In fact, the Strickland standard does not even “re-
quire defense counsel to present mitigating evidence at 
sentencing in every case.” Id. Rather, the Strickland 
standard for counsel’s performance is “reasonableness 
under prevailing professional norms.” Strickland, 466 
U.S. at 688. And, of course, reasonableness depends 
upon the context of the particular case. Wiggins v. 
Smith, 539 U.S. 510, 522-23 (2003). So, the district 
court must make a case-by-case determination regard-
ing whether a mitigation investigation was reasonable 
under the facts of that particular case. Hardwick, 803 
F.3d at 552. 
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 Counsel’s failure to present mitigating evidence is 
not per se ineffective assistance of counsel; “it can, on 
occasion, be justified as a strategic choice.” Hardwick, 
803 F.3d at 551 (citing Lightbourne v. Dugger, 829 F.2d 
1012, 1025 (11th Cir. 1987)). “Strategic choices made 
after thorough investigation of law and facts relevant 
to plausible options are virtually unchallengeable. . . .” 
Strickland, 466 U.S. at 690 (emphasis added). So, coun-
sel’s decision not to investigate or present mitigating 
evidence is “only reasonable, and thus due deference, 
to the extent that it is based on a professionally rea-
sonable investigation.” Hardwick, 803 F.3d at 551. 

 
B. The Prejudice Prong 

 A petitioner also must meet a high burden to es-
tablish that his lawyer’s deficient performance caused 
prejudice to his case. Van Poyck v. Fla. Dep’t of Corr., 
290 F.3d 1318, 1322 (11th Cir. 2002). The petitioner 
does not meet that high burden merely by showing 
“that the errors had some conceivable effect on the out-
come of the proceeding.” Id. (citing Strickland, 466 U.S. 
at 693). Instead, a petitioner must show “ ‘a reasonable 
probability that, absent the errors, the sentencer . . . 
would have concluded that the balance of aggravating 
and mitigating circumstances did not warrant 
death.’ ” Stewart, 476 F.3d at 1209 (quoting Strickland, 
466 U.S. at 695). “A reasonable probability is a proba-
bility sufficient to undermine confidence in the out-
come, which is a lesser showing than a preponderance 
of the evidence.” Sealey v. Warden, Georgia Diagnostic 
Prison, 954 F.3d 1338, 1360 (11th Cir. 2020) (internal 
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quotation marks and citations omitted) (quoting 
Strickland, 466 U.S. at 694). 

 In evaluating whether the petitioner has shown a 
reasonable probability that, if counsel had not been de-
ficient the petitioner would not have been sentenced to 
death, the court must “consider ‘the totality of the 
available mitigation evidence – both that adduced at 
trial, and the evidence adduced in the habeas proceed-
ing’ – and ‘reweig[h] it against the evidence in aggra-
vation.’ ” Porter v. McCollum, 558 U.S. 30, 41 (2009) 
(quoting Williams v. Taylor, 529 U.S. 362, 397-398 
(2000)); see also Sears v. Upton, 561 U.S. 945, 956 
(2010) (holding that a proper prejudice analysis under 
Strickland must take into account the newly uncov-
ered mitigation evidence, along with the mitigation ev-
idence introduced during the penalty phase of the trial, 
to assess whether a reasonable probability arises that 
the petitioner would have received a different sentence 
after a constitutionally sufficient mitigation investiga-
tion). 

 
IV. THE EVIDENTIARY HEARING 

 In his amended petition, Mr. Williams alleges that 
trial counsel were ineffective during the penalty phase 
of the trial because they failed to adequately investi-
gate and present mitigation evidence to show that he 
should not have been sentenced to death. (Doc. 5 at 38-
65). 

 Specifically, he claims in his amended petition that 
trial counsel were ineffective because they failed to 
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conduct an adequate mitigation investigation into Mr. 
Williams’ background, including their failure to collect 
documentary evidence and hire a mitigation specialist; 
failure to thoroughly investigate Mr. Williams’s his-
tory, including that he was sexually abused as a child; 
failure to interview Mr. Williams’s closest friend 
Alister Cook2; failure to adequately interview and pre-
pare the penalty phase witnesses; failure to compile 
Mr. Williams’s history of abuse and neglect; failure to 
investigate his family history of mental illness; failure 
to show that Mr. Williams’s background contributed to 
his committing capital murder; and failure to present 
his redeeming characteristics. (Id.). 

 Mr. Williams called witnesses at the evidentiary 
hearing who testified to the facts that he claims trial 
counsel should have discovered and presented during 
the penalty phase of Mr. Williams’ trial. And, Mr. Wil-
liams also called two experts, clinical psychologist Dr. 
Matthew Mendel who specializes in child sexual abuse, 
and neuropsychologist Dr. Kenneth Benedict, as miti-
gation witnesses to explain the effects of the sexual 
abuse, alcoholism, abandonment and overall family 
dysfunction on Mr. Williams. The State of Alabama 
presented expert testimony from Dr. Glen King to 
counter Mr. Williams’ experts’ opinions. Both sides also 
submitted evidentiary materials, including Mr. 

 
 2 Described as “Marcus’ closest friend[ ] during the period 
leading up to his arrest,” Cook and Mr. Williams had been friends 
since they were eight or nine years old. (See Doc. 5 at 49). Mr. Wil-
liams and Cook had been drinking together the night of the mur-
der. (Id. at 47). 
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Williams’ trial counsels’ files and the experts’ written 
opinions. 

 Mr. Williams argues that if counsel had performed 
an adequate penalty phase mitigation investigation, 
they would have learned and been able to present the 
following evidence: 

A. Sexual Abuse by an Older Boy 

 Mr. Williams testified at the evidentiary hearing 
that, between the ages of four and six, he was sexually 
abused three or four times by an older boy Mario Mos-
tella, while he and his mother Charlene lived with the 
Mostella family. (Doc. 91 at 118-20). Mr. Williams’ 
amended habeas petition indicates that Mario was 
“then about age fifteen” when he “repeatedly subjected 
[Marcus] to anal rape.” (Doc. 5). Mr. Williams testified 
at the evidentiary hearing that “Mario is probably 
about ten years older.” (Doc. 91 at 123). Mr. Williams 
did not know the exact year that Mario was born but 
just knew Mario was older than Mr. Williams. (Id. at 
128). And Dr. Mendel’s report indicates that Mr. Wil-
liams estimated that Mario was about ten years older 
than Mr. Williams, making Mario about fourteen to six-
teen years old at the time of the abuse. (Doc. 87-1 at 
117). Mr. Williams’ sexual abuse by Mario occurred at 
times when Mario was at least an age to babysit Mr. 
Williams. (Doc. 91 at 203). 

 Eloise Williams testified that she thought Mario 
was “maybe six or seven” or “maybe ten” when Mr. Wil-
liams and Charlene moved in with the Mostella family, 
but did not know Mario’s true age. Charlene testified 
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at the evidentiary hearing that Mario was “like eight 
or nine” when she and Mr. Williams moved in with the 
Mostellas. (Doc. 92 at 162). Eloise described Mario as 
being on the “rough side” and “in and out of trouble . . . 
a bully, pushy,” and Charlene described Mario as “just 
being a bad, bad little boy or so.” (Doc. 92 at 111-112, 
162). 

 Mr. Williams testified that all but one of the in-
stances of sexual abuse by Mario occurred in Ashville, 
Alabama in an old shack called Bachelor’s Kip behind 
the Mostella’s home when Mario was babysitting him. 
Mr. Williams testified that one of the instances of sex-
ual abuse occurred in “Ohio.” Eloise Williams testified 
that Charlene and Mr. Williams moved out of state 
with the Mostellas to Ohio at some point when Marcus 
was younger. (Docs. 91 at 119-120 & 92 at 114). But 
Charlene testified that she and Mr. Williams went to 
visit the Mostellos in Missouri, not Ohio, and ended up 
staying for about four months. (Doc. 92 at 216-217). 

 Mr. Williams stated that at the time the abuse was 
happening, he thought it was a game when Mario Mos-
tella would “touch” and “penetrate” him from behind 
while Charlene was away. (Id.). Mr. Williams testified 
at the evidentiary hearing and told Dr. Benedict that 
Mario would “touch my groin area and have me touch 
him in the same area” but only Mario penetrated Mr. 
Williams from behind. (Docs. 87-1 at 87 & 91 at 119). 
But Mr. Williams told Dr. Mendel that “I don’t remem-
ber [Mario] asking me to touch him.” (Doc. 87-1 at 118). 
And Mr. Williams told the State’s expert Dr. King that 
the sexual abuse by Mario involved “anal penetration 
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of Mr. Williams and also of Mario” and that the abuse 
by Mario involved “you do me and I do you.” (Doc. 85-2 
at 4). 

 Dr. Mendel described Mario’s actions as “pretty 
classic grooming behavior.” (Doc. 93 at 165). Dr. Mendel 
stated in his report that at the time Mr. Williams was 
being molested by Mario, Mr. Williams “did not think 
there was anything wrong with what was going on.” 
(Doc. 84-31 at 5). But Dr. Mendel explained that by the 
time Mr. Williams became sexually active with a fe-
male at the age of ten he began to feel shame about 
Mario’s sexual abuse of him. (Doc. 93 at 52). Mr. Wil-
liams testified at the evidentiary hearing that he felt 
shame, was depressed, and had thoughts of hurting 
and killing himself as a result of the sexual abuse by 
Mario. (Doc. 91 at 121). 

 While he lived with Eloise after his sexual abuse 
by Mario, Mr. Williams was “sullen, withdrawn, un-
happy,” and had issues with bed-wetting. (Id. at 125-
26). Charlene testified that Mr. Williams started wet-
ting the bed “between five and six or something like 
that.” (Doc. 92 at 166). Dr. Benedict stated that bed-
wetting was “another factor associated with [Mr. Wil-
liams’] shame and lack of control.” (Doc. 87-1 at 84). 
And Mr. Williams reported to Dr. King that he started 
having nightmares at the age of seven or eight about 
“either falling off a cliff or drowning” that would occur 
once or twice a week. (Doc. 85-2 at 6). 

 Dr. Mendel testified that he assessed Mr. Williams’ 
account of sexual abuse by Mario “with the greatest 
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level of skepticism,” especially where Mr. Williams did 
not tell anyone until after his criminal charges. (Doc. 
93 at 85). But Dr. Mendel found Mr. Williams’s account 
of his childhood sexual abuse “extremely credible” and 
testified that he has no doubt that it happened even 
though Mr. Williams did not tell anyone about the sex-
ual abuse until around 2005 because he was ashamed 
and did not think that his mother would believe him. 
Dr. Mendel also testified that “if there was not the sex-
ual abuse, particularly by Mario, if there was not the 
sexual abuse, we would not be sitting here today.” And 
Dr. Mendel opined that “if the sexual abuse hadn’t hap-
pened, there would not have been sexual violence. I be-
lieve that very strongly. . . .” (Docs. 92 at 121 & 93 at 
85-86, 120). 

 Dr. Mendel explained that male victims of sexual 
abuse are much less likely to disclose their abuse; the 
length of time between sexual abuse in males and 
eventual disclosure is much longer; and people are 
more likely to suspect sexual abuse in female victims. 
(Doc. 93 at 74). Dr. Mendel stated in his report that 
“[m]ale victims often do not tell about their sexual 
abuse until they enter either the justice system or sub-
stance abuse treatment.” (Doc. 84-31 at 5). He con-
cluded that “the fact that [Mr. Williams] did not tell 
about his abuse is not at all unusual and should not be 
considered a counter-indication of the presence of sex-
ual abuse.” (Doc. 84-31 at 5). 

 Mr. Williams points out that consistent with other 
male victims who finally disclose childhood abuse after 
entering the justice system, he shared details of his 
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sexual abuse with the first attorney who asked him 
about it. (Doc. 88 at 95-96). Mr. Williams testified that 
trial counsel never asked him if he had been sexually 
abused, but that if counsel had asked, he would have 
told them: 

Q. Why did you tell [Rule 32 counsel] about 
what had happened to you during your 
childhood when you previously had not 
talked about it? 

A. He asked me about it. And I didn’t, at 
first, I didn’t tell him anything. And over 
time, I got comfortable, more comfortable 
with him and he asked me about it again 
and that’s when I told him. 

Q. Why didn’t you tell your trial lawyers 
about sexual abuse and about some of the 
things you have told the Court here today 
about your background? 

A. They didn’t ask. 

(Doc. 91 at 122). 

 Mr. Williams told Dr. Mendel that he became sex-
ually active at the young age of ten and was promiscu-
ous throughout his adolescence and early adulthood 
because he wanted to prove to himself that he is not 
gay. (Id. at 6). Dr. Mendel testified that prepubescent 
sexual intercourse is “the biggest red flag” indicating 
sexual abuse. (Doc. 93 at 124). Dr. Mendel also opined 
that Mr. Williams became hypersexual, having from 
one hundred fifty to two hundred sexual partners by 
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the time he was arrested, in an effort to prove that he 
is not gay. (Doc. 93 at 55-56). 

 Mr. Williams was also exposed to sexuality by his 
family members. While they lived with the Mostellas, 
Mr. Williams bathed with Charlene and shared a bed 
with her. (Doc. 92 at 165). Dr. Benedict, a neuropsy-
chologist specializing in developmental psychopathol-
ogy, testified that Mr. Williams was “also exposed to 
adult sexual relations when living with his mother, 
when she would have . . . her boyfriends in the same 
bed that she shared with” Mr. Williams, although Mr. 
Williams said that he did not actually witness his 
mother having sexual relations. (Doc. 91 at 176). Dr. 
Benedict reported that Mr. Williams would wake up in 
his mother’s bed “to find other men in the same bed . . . 
indicating that premature exposure to adult sexuality 
occurred very early in his life.” (Doc. 87-1 at 87). 

 Mr. Williams testified that when he was about ten 
years old, his teenage cousin Brian Williams “allowed 
[Mr. Williams] to watch him have sex as a way of show-
ing [Mr. Williams] how to do it with a woman.” (Doc. 91 
at 120). Dr. Mendel testified that Mr. Williams told him 
that Brian was “always talking about sex and telling 
him about sex.” (Doc. 93 at 64). Dr. Mendel explained 
that premature exposure to sexuality “basically tends 
to feed hypersexualization. So you get these, basically 
you get these kids who are thinking about sex and 
wanting to do and explore sexual things before they 
are physically, psychological or emotionally ready to do 
that. They’re not adults.” (Id. at 65). 
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 Mr. Williams also engaged in other sexually inap-
propriate behavior. In his affidavit, Dr. Benedict stated 
that Mr. Williams told him that when he was a child he 
would sneak outside to peep on his mother’s friends 
while they used the outhouse. (Doc. 84-33 at 12). Eloise 
testified that while Mr. Williams lived with her, she 
once caught him peeping at her through the bathroom 
door. (Doc. 92 at 127). Charlene testified that when Mr. 
Williams was fifteen, Lottie Turner told her that Mr. 
Williams was “peeping in her window.” (Id. at 184). 

 Dr. Mendel testified that Mr. Williams’s sexual 
promiscuity reassured him that he was not gay and 
made Mr. Williams feel like a man. (Doc. 93 at 58). Dr. 
Mendel opined that Mr. Williams’s lack of a serious 
girlfriend made it less likely that he would tell anyone 
about his sexual abuse. (Id. at 84). Dr. Mendel ex-
plained in his report that because male victims who 
fear they might be gay after being sexually abused of-
ten try to compensate for their fears by becoming ste-
reotypically “macho,” Mr. Williams’s compensatory 
hyper-masculinization resulted in aggressive and vio-
lent behavior in his pre-teen years. (Doc. 84-31 at 7). 

 Mr. Williams’s compensatory hyper-masculiniza-
tion continued into his teenage years. Mr. Williams’ 
friend Marlon Bothwell testified that Mr. Williams was 
bullied in high school and often got into fights after 
school. (Doc. 93 at 10-20). Marlon recalled that Mr. Wil-
liams became more aggressive after a fight in which 
Mr. Williams was slammed, head-first, into the ground. 
(Id. at 13). 
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 Mr. Williams dropped out of high school in his sen-
ior year. (Doc. 91 at 103). He joined the Job Corps, but 
was kicked out for fighting. (Doc. 93 at 60-61). Dr. Men-
del stated in his report that when Mr. Williams re-
turned home to Ashville after being kicked out of Job 
Corps, he was “drinking constantly, always drunk, with 
a pervasive sense of hopelessness and despair he had 
felt only once previously in his life, in the aftermath of 
his knee surgery during his senior year of high school.” 
(Doc. 84-31 at 9). Dr. Mendel further stated in his re-
port that the “critical factors in Marcus’ progression 
toward his crimes were his chronic states of hypersex-
uality and of aggression, which fused together in his 
acts of sexual violence; the acute state of hopelessness 
secondary to his expulsion from JobCorps;3 along with 
alcohol as a disinhibiting agent.” (Id.). 

 Mr. Williams maintains that exploring his sexual 
abuse history was especially important because, as Dr. 
Mendel testified, a large number of people who commit 
acts of sexual violence were themselves sexually 
abused. See (Docs. 84-31 at 9 & 93 at 122). Mr. Williams 
argues that although childhood abuse is particularly 
mitigating in capital cases, counsel’s failure to investi-
gate his background meant the jury never heard “this 
account of [his] psychological trajectory from an abu-
sive childhood to sexual violence.” (Doc. 88 at 87). 

 At the evidentiary hearing, Mr. Funderburg justi-
fied his decision not to present evidence concerning Mr. 

 
 3 Mr. Williams maintains that he killed Melanie Rowell only 
ten days after his expulsion from Job Corps. (Doc. 88 at 86). 
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Williams’s “future dangerousness” or propensity for 
sexual violence, including that eighteen days after Mr. 
Williams committed the rape and murder of Ms. Row-
ell, he attempted to rape Lottie Turner: 

Q. Is it also fair to say that you would want 
to avoid any testimony that might show 
or tend to show the future dangerousness 
of your client, like he’s going to do it 
again? 

A. In this case? 

Q. Yes. 

A. Yes. We had another crime that had oc-
curred that we had to keep out. Marcus 
had been involved in a similar act from 
when this case occurred until his arrest. 

 So, at the time he was found guilty of this, 
we, I think, entered into a plea agreement 
on the other charge as well, which the 
State tried to get it in, but we were able 
to keep it out. 

Q. You wouldn’t have wanted, certainly, to 
offer any testimony that might tend to in-
dicate that your client was predisposed to 
sexual violence? 

A. Absolutely not. 

Q. And in that judgment that might have 
made a jury even more likely to give 
death, fair to say? 

A. Yes, that’s one of the biggest reasons we 
did not want to call Marcus in the case, 
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even though he had given statements, we 
couldn’t put him up on the stand and run 
the risk of that other conduct somehow 
coming in. 

(Doc. 91 at 76). 

 Mr. Williams argues that counsel’s failure to pre-
sent available evidence of sexual abuse was not a stra-
tegic choice because counsel failed to ask Mr. Williams 
or anyone else about sexual abuse and failed to “con-
duct any reasonable investigation” of Mr. Williams’s 
background. (Doc. 88 at 88). Mr. Williams maintains 
that if counsel had investigated and presented evi-
dence of Mr. Williams’s childhood sexual abuse, the 
jury would have had “powerfully mitigating context for 
his behavior.” (Doc. 88 at 89). Mr. Williams points out 
that the Eleventh Circuit Court of Appeals has held 
that sexual abuse evidence is not a “double-edged 
sword,” Williams v. Alabama, 791 F.3d at 1277, and 
that “ ‘both the Supreme Court and [the Eleventh Cir-
cuit] have recognized the long-lasting effects child sex-
ual abuse has on its victims.’ Daniel v. Comm’r, Ala. 
Dep’t of Corr., 822 F.3d 1248, 1276 (11th Cir. 2016) (cit-
ing Kennedy v. Louisiana, 554 U.S. 407, 435 (2008); 
United States v. Irey, 612 F.3d 1160, 1207 (11th Cir. 
2010) (en banc)).” (Doc. 88 at 89). 

 Mr. Williams adds that his arrest for breaking into 
Lottie Turner’s house and attempting to rape her “is 
entirely consistent with the portrait of [his] psycholog-
ical unraveling, stemming from his childhood sexual 
abuse.” (Doc. at 89-90). Mr. Williams points to the 
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portion of his confession to the murder in which he 
wrote, “I have a problem and I want help.” (Id. at 90) 
(quoting Doc. 84-11 at 39). He concludes that without 
the context of Mr. Williams’s history of childhood sex-
ual abuse, the jury was given no explanation for his 
“confounding, and harmful, behavior,” which allowed 
the jury to sentence him to death for an “awful, and 
apparently inexplicable, crime.” (Doc. 88 at 90). 

 
B. Extensive Family History of Childhood 

Sexual Abuse 

 Mr. Williams points out that under the ABA 
Guidelines applicable at the time of his trial, “counsel 
had a duty to collect information pertaining to ‘family 
and social history (including physical, sexual or emo-
tional abuse),’ and to ‘obtain names of collateral per-
sons or sources to verify, corroborate, explain and 
expand upon [the] information obtained.’ ” (Doc. 88 at 
90) (quoting Williams v. Allen, 542 F.3d at 1339) (citing 
1989 ABA Guidelines 11.4.1(D)). He explains that “sev-
eral interviews are often necessary to bring out all the 
relevant information, particularly when sensitive mat-
ters such as child abuse or sexual abuse are involved.” 
(Id.) (quoting Alabama Capital Defense Trial Manual, 
at 588 (3d ed. 1997)). Mr. Williams contends that if trial 
counsel had investigated his background, they would 
have learned the following details about childhood sex-
ual abuse and incest in his family. 

 In his report, Dr. Mendel detailed the pervasive 
history of sexual abuse of children by older relatives in 
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Mr. Williams’s family. Dr. Mendel stated that Mr. Wil-
liams’s great-grandmother, Beulah, was reportedly 
raped by her uncle; his grandmother Laura’s first child 
was fathered by her cousin; his aunt Veronica was mo-
lested as a child by her aunt’s boyfriend; and his cousin 
Brian Williams, in addition to allowing Mr. Williams to 
watch him having sex with girls, molested Mr. Wil-
liams’s sister LaCharo and his cousin Zakia Fomby. 
(Doc. 84-31 at 6). Charlene testified that when 
LaCharo was “about twelve,” she told her that Brian 
Williams “tried to molest her.” (Doc. 92 at 190). Despite 
Brian “den[ying] it all,” Charlene tried to talk to the 
police about it, but “didn’t get to talk to the police” be-
cause “there wasn’t none at the station where [she] 
went.” (Id. at 190-91). 

 Dr. Mendel testified that he was “struck by the 
level of sexual abuse across multiple generations” of 
Mr. Williams’s family. (Doc. 93 at 40). He stated that in 
evaluating Mr. Williams, he considered the history of 
sexual abuse in Mr. Williams’s family because it “very 
much runs in families.” (Id. at 68). He added that a 
family history of sexual abuse is a risk factor for future 
sexual abuse by the victim. (Id. at 74). Mr. Williams ar-
gues that Brian Williams’s abuse of LaCharo and Za-
kia lends credibility to Mr. Williams’s account of 
Brian’s inappropriate behavior, and confirms that 
Brian’s sexual interactions with Marcus were preda-
tory, not playful or minor. (Doc. 88 at 93). 

 Mr. Williams asserts that his family history of sex-
ual abuse, and the lack of intervention by the adults in 
his family, provides context for his own abuse, and 
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explains his reluctance to disclose his own sexual 
abuse as a child. (Id. at 94). Dr. Mendel testified that 
the family’s unresponsiveness to other instances of 
sexual abuse “affects the degree of disclosure or the 
likelihood of disclosure.” (Doc. 93 at 69). Dr. Mendel 
opined that Mr. Williams and other victims in his fam-
ily feared that they would not be believed if they re-
ported their abuse. (Id. at 69-70; Doc. 84-31 at 6). Dr. 
Mendel contends that if Mr. Williams’s trial attorneys 
had conducted in depth interviews with him and his 
family, as required under the ABA Guidelines, they too 
would have learned about the sexual abuse in his back-
ground and family history. (Doc. 93 at 96). 

 
C. Family History of Alcoholism Contrib-

uted to Mr. Williams’s Early and Exces-
sive Use of Alcohol 

 Mr. Williams asserts that he was raised in a family 
of alcoholics. (Doc. 88 at 72). Eloise testified that when 
she married into the Williams family, she “learned that 
they did a lot of drinking and partying.” (Doc. 92 at 99). 
Mr. Williams’s great-grandmother, Beulah Williams, 
with whom he lived from time to time, was unable to 
properly care for the children left with her. (Doc. 91 at 
146, Doc. 92 at 155). Beulah, described as a good person 
who “did like to drink and party,” worked through the 
week, but got drunk on the weekends, to the point that 
she became incoherent and would pass out or urinate 
on herself. (Doc. 92 at 100, 152, Doc. 91 at 146). 
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 Eloise testified at the evidentiary hearing that al-
most all of Beulah’s family, including Eloise’s husband 
Robert, had problems with drinking. (Doc. 92 at 106-
07). Sharenda testified that during the times she and 
Mr. Williams spent with Eloise and Robert, Robert was 
a heavy drinker who “drank probably almost every day 
at some point,” to the point of intoxication. (Doc. 91 at 
147). And Sharenda testified that Robert, who was an-
gry with Mr. Williams for walking away from the stove 
while grease was heating on the stove, walked Mr. Wil-
liams over to Eloise’s daycare, argued with and 
grabbed Mr. Williams, and body slammed Mr. Williams 
to the ground. (Doc. 91 at 148-149). 

 Charlene testified that she was a heavy drinker 
from the age of fifteen until she was “like about thirty-
two,” having been influenced to drink by Beulah and 
other relatives who drank excessively. (Doc. 92 at 155-
56). Charlene drank mostly on the weekends, some-
times to the point of intoxication. (Doc. 91 at 141; Doc. 
92 at 156). She drank while she lived with the Mostel-
las,4 and she drank while she was in a relationship 
with Jeff Deavers who was abusive towards her. (Doc. 
92 at 112; Doc. 91 at 140). Dr. Mendel stated in his re-
port that Charlene’s “pattern of drinking and going out 
rather than watching her children left Marcus suscep-
tible to Mario’s sexual predation.” (Doc. 84-31 at 8). 

 
 4 Eloise testified that while Charlene and Mr. Williams lived 
with the Mostellas, Charlene and Olivia Mostella “were still par-
tying and doing different things, drinking, leaving the children.” 
(Doc. 92 at 112). 
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 Mr. Williams’s childhood friend, Marlon Bothwell, 
testified that he and Mr. Williams began drinking 
probably between the ages of twelve and fourteen, but 
Mr. Williams’s alcohol consumption increased so much 
when he was about sixteen or seventeen that he often 
saw Mr. Williams drunk. (Doc. 93 at 15-17). Dr. Mendel 
testified that Mr. Williams “was drinking heavily by his 
high school years” and began drinking “much more fol-
lowing a couple of very negative difficult experiences 
in his life.” (Id. at 77). Dr. Mendel stated in his report 
that, because alcoholism runs in families, Mr. Wil-
liams’s “alcohol abuse and likely dependence are prob-
ably ‘multiply-determined,’ stemming from a familial 
pattern of alcoholism as well as Marcus’ specific trau-
matic life circumstances.” (Doc. 84-31 at 8). 

 Dr. Mendel explained that alcoholism often runs 
in families because of the modeling and example 
shown by family members drinking. (Doc. 93 at 75-76). 
He added that “people generally accept that there is a 
genetic basis for a predisposition towards addiction, in-
cluding alcoholism.” (Id. at 76). Dr. Glen King, a clinical 
psychologist who testified on behalf of the State of Al-
abama, testified that “but for [Mr. Williams’s] sub-
stance abuse, in terms of this crime, I don’t think we 
would be here.” (Doc. 92 at 86). Dr. Mendel agreed with 
Dr. King’s conclusion that “if there wasn’t the alcohol, 
we wouldn’t – this wouldn’t have happened and we 
wouldn’t be here today.” (Doc. 93 at 82). 

 Mr. Williams argues that by failing to investigate 
and present expert testimony at the penalty phase on 
both his and his families excessive use of alcohol, 
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counsel deprived the jury of this critical explanation 
for his conduct. (Doc. 88 at 77). He argues that, alt-
hough Mr. Funderburg testified that the defense the-
ory for the penalty phase of the trial was that Mr. 
Williams was not in his right mind because of alcohol 
and marijuana use, he presented “paltry” evidence 
about Mr. Williams’s substance abuse. (Id.) (citing Doc. 
91 at 90). 

 Mr. Williams points out that, although counsel 
asked Charlene two questions “conceivably related to 
alcohol use” in the penalty phase, those questions were 
not helpful because they pertained to Mr. Williams’s 
time in Job Corps, not during his childhood or the time 
of the crime. (Id.) (citing Vol. 3, Tab 19 at 557). Mr. Wil-
liams also points out that during the penalty phase, 
Eloise offered, without being asked about alcohol or 
drugs, that she “began to notice he had changed – 
drinking, you know and maybe drugs.” (Id.) (citing Vol. 
3, Tab 19 at 565). 

 Mr. Williams argues that “without any specifics of 
when Marcus began drinking, and with no explanation 
for why Marcus was drinking – such as his genetic pre-
disposition to alcoholism, the excessive drinking mod-
eled by close relatives who reared him, and his 
traumatic childhood experiences – the jury was left to 
conclude that Marcus’s drinking, which was only 
vaguely mentioned, was merely a personal failing.” 
(Id.) He maintains that counsel was unreasonable for 
failing to investigate and present available evidence of 
Mr. Williams’s family history of substance abuse. (Id.) 
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D. Childhood Defined by Chaos, Abandon-
ment, and Abuse 

 Charlene testified that Mr. Williams, her second 
child, was born when she was sixteen years old. (Doc. 
92 at 158-59). Before he was born, his older sister 
Aquea was sent to New York to live with her paternal 
grandmother, and never returned to live with Char-
lene. (Id. at 159-60). His father, Michael Daniels, was 
not involved in his life when Mr. Williams was “small,” 
but “became involved later on in life,” when he was 
around thirteen or fourteen. (Id. at 161). 

 During his early years, Charlene and Mr. Williams 
“bounced from place to place.” (Doc. 88 at 53). They 
lived with Charlene’s grandparents, Ralph and Beulah 
Williams, in “the old house,” a dilapidated house with-
out a bathroom, heating, air conditioning, or hot water 
(Doc. 92 at 116, 206); they lived with family friends, 
Della and Will Bothwell (Doc. 93 at 7, 23); they lived 
with Charlene’s friend Olivia Mostella and her three 
children in Ashville, Alabama (Doc. 92 at 161-62); and 
they moved to Missouri with the Mostellas for about 
four months. (Id. at 166-67). 

 Eloise Williams testified that when Charlene and 
Mr. Williams lived with the Mostellas, Charlene and 
Olivia left the children alone at home with Olivia’s el-
derly mother while they went out partying and drink-
ing. (Doc. 92 at 112). Mr. Williams testified that when 
they lived with Olivia, her son, Mario Mostella, sex-
ually abused him three or four times, over the course 
of “a couple of years,” beginning at the age of four. (Doc. 
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91 at 118-19). When they returned to Ashville, Char-
lene lived with her grandmother for a while; with Mary 
Mostella, Olivia Mostella’s mother, for a while; moved 
into an apartment in Gadsden; then finally moved back 
to Ashville. (Id. at 167-68). 

 During this time, Charlene gave birth to three 
more children. (Id.). When Mr. Williams was around 
nine years old, Charlene began a six-year relationship 
with Jeff Deavers, who was physically and verbally 
abusive to her, “sometimes” in front of Mr. Williams. 
(Doc. 92 at 170-74). Mr. Williams testified that one time 
when he was twelve or thirteen years old, he saw Mr. 
Deavers strike Charlene with his bare hands. In re-
sponse, Mr. Williams “grabbed a knife and tried to stab 
him.” (Doc. 91 at 118). Although Mr. Williams previ-
ously told Dr. Benedict that Mr. Deavers was the one 
with the knife, the state’s expert Dr. King testified that 
discrepancy was not a “significant difference in the dy-
namics of that event.” (Doc. 92 at 59). 

 Charlene had poor parenting skills: she left the 
children to fend for themselves; they were not super-
vised appropriately; and at times, they were not clean 
or “well taken care of.” (Id. at 117). During the time 
period when Mr. Williams was around five to ten years 
old, family members tried to help Charlene by taking 
her children in to live with them. (Id. at 117-21). 

 Eventually, when Mr. Williams was about seven or 
eight years old, Charlene abandoned Mr. Williams and 
could no longer care for him. So, he moved in with his 
aunt Eloise Williams. (Id. at 119, 169). During this 
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time, Mr. Williams moved back and forth between the 
homes of his great grandmother, Beulah Williams, his 
aunt Elvis, his aunt Veronica Fomby, and his aunt 
Eloise Williams. (Docs. 91 at 116 & 92 at 169). Eloise 
took him to Sunday School and church, helped him 
with his homework, and allowed him to play baseball. 
(Doc. 92 at 119-20, 124-26). 

 Mr. Williams lived with Eloise on and off until he 
was twelve or thirteen years old. (Id. at 127). Eloise 
testified that when Mr. Williams was in middle school, 
he started getting in trouble at school, “getting in 
fights, stealing and just different things.” (Doc. 92 at 
126-27). At one point, Eloise caught him peeping 
through the bathroom door at her. (Id. at 127). When 
Mr. Williams was twelve or thirteen years old, Eloise 
took him back to live with Charlene because he wanted 
to live with his mother. (Doc. 92 at 127). Eloise testified 
that Charlene was not happy about Mr. Williams living 
with her and that he stayed with Charlene “not very 
long.” Mr. Williams then went to live with his Aunt 
Elvis Williams and then “he went floating around to 
different places after that.” (Doc. 92 at 128). 

 When he was fourteen years old, Mr. Williams fi-
nally met his father, Michael Daniels, and moved in 
with him for about nine months. (Doc. 91 at 116). Dr. 
Mendel testified at the evidentiary hearing that Mr. 
Williams had “wondered about, questioned, struggled 
and worried about” his father his entire life, hoping 
that the reason his father never came to visit him was 
because he did not know Mr. Williams existed. (Doc. 93 
at 42). 
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 Mr. Williams argues that rather than investigat-
ing his family history and presenting “available evi-
dence of Marcus’s abandonment by his mother, as well 
as the itinerant and dysfunctional lifestyle he was sub-
ject to while he was with her,” trial counsel elicited tes-
timony in the penalty phase from Charlene, 
minimizing the instability in Mr. Williams’s life, and 
leaving the jury with the impression that he “spent lots 
of time with his mother.” (Doc. 88 at 65). 

 Specifically, Mr. Williams points to the following 
portions of Charlene’s testimony in the penalty phase: 

Q. Where was [Mr. Williams] when he wasn’t 
with you? 

A. He lived with my grandmother and my 
aunt. They helped me because I was a 
young girl. 

. . . . 

Q. Prior to this time, had Marcus been a 
problem child to you in any way? 

A. No, he had never been. 

Q. Did you spend a lot of time with him 
when he was growing up? 

A. Yes. Marcus was the baby for five and a 
half years. 

(Id.) (quoting Vol. 3, Tab 19 at 554, 558). 

 He adds that at the sentencing hearing, Eloise tes-
tified only generally about Marcus being “left from one 
place to another” and not “hav[ing] a stable home.” (Id.) 
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(quoting Vol. 3, Tab 19 at 561). Mr. Williams argues 
that the penalty phase of his trial contained no testi-
mony about the “domestic violence and abuse” he ex-
perienced in the various places he lived. (Id.). Mr. 
Williams argues that the testimony presented at the 
evidentiary hearing paints a “vastly different picture 
of his background” than the limited testimony pre-
sented at his trial. (Id. at 65-66) (quoting Williams v. 
Allen, 542 F.3d at 1342). 

 
E. Extensive Family History of Dissolution 

and Dysfunction 

 Mr. Williams alleges that compounding the failure 
to thoroughly investigate and present evidence of his 
“dysfunctional upbringing,” trial counsel also failed to 
present available evidence of his “troubled family his-
tory.” (Doc. 88 at 66). He claims that the dysfunction of 
his childhood was part of an “easily discernable pat-
tern.” (Id.). Charlene testified that she, her sister, and 
her brother were raised by their grandparents, Ralph 
and Beulah Williams; she did not meet her father until 
she was three years old; her mother, Laura Williams, 
“moved away to New York” and never contacted her af-
ter she left; and that her mother died a violent death 
when Charlene was twelve years old. (Doc. 92 at 148-
51, 193). 

 Charlene became sexually active at age thirteen, 
became pregnant with Mr. Williams’s older sister at 
the age of fourteen, and started drinking at age fifteen. 
(Id. at 155-57). Charlene eventually gave birth to Mr. 
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Williams and three more children, LaCharo, and twins, 
Sharenda, and Sharay, all of whom were raised in dif-
ferent homes. (Id. at 167-68). Mr. Williams maintains 
that the “distance created by Charlene’s abandonment 
and separation of her children made it difficult for 
them to bond, and develop loving relationships, as a 
family.” (Doc. 88 at 70). 

 Mr. Williams’s sister Sharenda Williams testified 
at the evidentiary hearing that she and Mr. Williams 
“did spend time together” during Mr. Williams’s teen-
age years after he left Aunt Eloise’s home. (Doc. 91 at 
150). She clarified that they spent a minimal amount 
of time together because after being adopted by her 
Aunt Eloise, she lived a “much more strict lifestyle” 
and was “very involved in church.” (Id.). Mr. Williams’s 
sister LaCharo Williams testified at the evidentiary 
hearing that because of their age difference her rela-
tionship with Mr. Williams did not really develop until 
after he was arrested. (Doc. 92 at 214). 

 Mr. Williams contends that the “treatment that 
Marcus and his siblings received from caregivers rein-
forced this sense of distance.” (Doc. 88 at 71). Sharenda 
testified at the evidentiary hearing that their uncle 
Robert Williams was “very strict” with Mr. Williams, 
while he treated her “like a girl,” letting her get away 
with anything. (Doc. 91 at 148). 

 Mr. Williams adds that although “the circum-
stances of all of Charlene’s children were precarious, 
[his] nomadic existence was especially so.” (Doc. 88 at 
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71). Mr. Williams points out Dr. Mendel’s testimony 
from the evidentiary hearing: 

 I think that the chaos, the lack of stability 
and the sense of abandonment, betrayal, the 
contrast he experienced in his life from seeing 
why was my younger sister adopted by this 
aunt, this great aunt, and not me. Why was 
my other younger sister kept and raised by 
our mother and not me, why was my younger 
brother adopted by this family, unrelated fam-
ily down the road and raised in a stable house-
hold, why was my older sister taken in by her 
father and raised in a – I don’t know much 
about that family, but at least a relatively con-
sistent home, and why was I bounced around. 

 He experienced a sense of being un-
wanted, rejected, abandoned, betrayed 
throughout his life, and I think that’s had an 
enormous impact on him. 

(Id.) (quoting Doc. 93 at 41-42). 

 Mr. Williams asserts that defense counsel should 
have investigated and presented evidence of his dys-
functional family history because conditions within 
the family can influence a defendant’s upbringing and 
experiences. (Doc. 88 at 71-72) (citing Kormondy v. 
Sec’y, Fla. Dep’t of Corr., 688 F.3d 1244, 1251 (11th Cir. 
2012) (explaining that, during penalty phase proceed-
ings in 1994, “[the defendant’s] life story actually be-
gan with [his mother’s] story about her life prior to 
[his] birth because, according to Dr. Larson, what she 
had experienced prior to that event had a profound 
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effect on the person [the defendant] eventually be-
came”). He points out that courts have held that failing 
to investigate and present available evidence of a “cha-
otic, abusive, neglectful family” was deficient. (Doc. 88 
at 72) (citing Johnson v. Bagley, 544 F.3d 592, 605 (6th 
Cir. 2008) and Frierson v. Woodford, 463 F.3d 982, 989 
(9th Cir. 2006) (“[A] failure to investigate and present, 
at the penalty phase of a capital trial, evidence of . . . a 
dysfunctional family or social environment may consti-
tute ineffective assistance of counsel.”)). 

 Mr. Williams argues that his life was impacted by 
the “early sexual activity, excessive alcohol use, neglect 
and abandonment of children, and frayed familial 
bonds” that persisted generation after generation in 
his family. He contends that, with the evidence of his 
troubled family history, counsel “could have described 
the cycles of generational abusive and neglectful par-
enting that repeat the same behaviors and lead to the 
same outcomes.” (Doc. 88 at 72) (quoting Johnson, 544 
F.3d at 605). He maintains that counsel were deficient 
for failing to present the available evidence of his dys-
functional family history to the jury. (Doc. 88 at 72). 

 
F. Psychologically Damaging Childhood 

Experiences 

 Dr. Benedict testified that the following risk fac-
tors present in Mr. Williams’s early life increased the 
likelihood that Mr. Williams would have a “bad out-
come in life”: the family history of intergenerational 
sexual abuse; being born out of wedlock to a teenage 
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mother who did not have help with parenting; the fam-
ily’s limited resources and conditions that would con-
stitute poverty or would border on poverty; very poor 
boundaries in the family with respect to sexuality and 
drinking; exposure to adult sexuality and adult sub-
stance abuse at a young age; being sodomized or sex-
ually molested as a child; Mr. Williams’s own 
precocious or early sexual activity; and his early use of 
alcohol. (Doc. 91 at 167-68, 175-78). Dr. Benedict con-
cluded that Mr. Williams’s greatest risk factor was the 
“lack of consistent caretaking by his mother with 
whom he tried to establish a relationship and wanted 
a relationship with, you know, to the present day, but 
her inconsistency and the various reunions and sepa-
rations from her.” (Id. at 175). 

 Dr. Benedict also testified that Mr. Williams’s 
childhood sexual abuse was traumatic. (Id. at 181). Dr. 
Mendel testified that Mr. Williams was “groomed” into 
sexual activity at a young age, and taught that it was 
a secret. (Doc. 93 at 49-51, 100-01). Dr. Benedict testi-
fied that being molested at a young age by someone 
older “comes with the kind of power differential that 
characterizes abusive situations, sexual or physical ag-
gression or emotional aggression.” (Doc. 91 at 181). Dr. 
Mendel explained that even before Mr. Williams knew 
that what was happening with Mario was inappropri-
ate, he knew it was something he should hide: 

[T]he time that Marcus says that he came 
close to telling was when on – after one of the 
incidents of sexual abuse, he and Mario came 
out of the – that shack, the Bachelor’s Kip and 
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Marcus’ mother, Mario’s mother and I believe 
Mario’s sister were walking toward them and 
asked, one of them asked, they all asked, what 
were you guys doing in there. 

 I think independently Marcus would 
have blurted out exactly what they were do-
ing, but instead, Mario said something, Mario 
lied, said, oh, we were, you know, doing what-
ever in there, Marcus doesn’t recall exactly 
what. So that’s why he didn’t tell at that point. 

 As time went on and he got more of a 
sense that this was sexual, this was shameful, 
this was something to be embarrassed about, 
he did, as most male victims do, which is to 
keep it – keep it hidden. 

(Doc. 93 at 51). 

 Dr. Benedict testified that the instability in Mr. 
Williams’s childhood, and his inability to develop an 
attachment with a primary caretaker were traumatic 
for him. (Id. at 180). Dr. Mendel testified that Mr. Wil-
liams had a “lot of anger toward his mother for not be-
ing there,” and that the “chaos, the abandonment, the 
betrayal, the loss, the lack of stability, [and] the lack of 
predictability” were the “biggest factor[s] in his child-
hood.” (Doc. 93 at 44, 118). 

 Dr. Benedict testified that it was very difficult for 
Mr. Williams to reconcile the different expectations his 
various caretakers had of him: 
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 It’s very difficult for a child and even 
teenagers to experience such radically differ-
ent sets of expectation in parenting styles. 

 So, if there are essentially very few 
boundaries, very few rules and very limited 
oversight in the home of his mother, we heard 
testimony today about the very strict and reg-
imented environment he grew up or he expe-
rienced when he was living with [his aunt 
Eloise Williams]. 

 It’s very difficult for kids to reconcile 
those differences and to know what message 
to take. 

(Doc. 91 at 180-82). 

 Dr. Benedict explained that Mr. Williams was also 
exposed to “general disinhibited behavior that would 
take a number of forms in his life,” including exposure 
to relatives with serious drinking problems, and expo-
sure to domestic violence between his mother and her 
long time boyfriend, Jeff Deavers. (Doc 91 at 181-82). 
Dr. Benedict concluded that, as a result of these trau-
matic experiences, Mr. Williams turned to alcohol, hy-
persexuality, and hypermasculine aggression as a way 
to “guard against some psychological problem.” (Id. at 
183-84). 

 Mr. Williams argues that despite trial counsel’s 
knowledge that he “was not in his right mind” at the 
time of the crime, counsel “presented no expert testi-
mony to explain his psychological trajectory from a 
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childhood of abuse to commission of the crime.”5 (Doc. 
88 at 101). Instead, counsel “painted an incomplete 
and unhelpful picture” at the penalty phase, by relying 
on limited testimony that never mentioned Mr. Wil-
liams’s family history of domestic violence, alcoholism, 
and sexual abuse. (Id.). 

 Mr. Williams also faults trial counsel for failing to 
present expert testimony to give a favorable opinion as 
to his “capacity for rehabilitation.” (Id.). Both Dr. Ben-
edict and Dr. Mendel testified that treatment was 
available, including when Marcus was a child, to ame-
liorate the damage from his traumatic experiences, 
and that Marcus would have benefitted from such 
treatment. (Doc. 91 at 182, 197-98; Doc. 93 at 63-64). 
Dr. Mendel opined that if Mr. Williams had been able 
to discuss his traumatic experiences with someone, “we 
would have seen way less dramatic and self-destruc-
tive and destructive to others acts on [Mr. Williams’s] 
part.” (Doc. 93 at 62-63). 

 Dr. Benedict testified that Mr. Williams’s psycho-
logical condition has improved significantly since his 
discussions with experts and his attorneys while he 
has been incarcerated. (Doc. 91 at 194). In addition, Dr. 
Mendel and even Dr. King, the State’s expert, both tes-
tified that, but for alcohol, Marcus’s crime would not 
have happened. (Doc. 92 at 86; Doc. 93 at 82). 

 
 5 Trial counsel Erskine Funderburg testified that in mitiga-
tion, counsel were arguing that Mr. Williams was “not in his right 
mind but not because of a mental disease, it was because of the 
alcohol and the marijuana.” (Doc. 91 at 90). 
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V. ANALYSIS 

 Mr. Williams argues that counsel were deficient in 
failing to investigate and present the potentially miti-
gating evidence he presented at the evidentiary hear-
ing, and that he was prejudiced by counsel’s failures. 
He maintains that he was “cooperative and willing to 
assist in his defense”; that he offered to “provide infor-
mation about his background, but counsel w[ere] unre-
sponsive”; and that his friend and family were 
“available and willing to provide mitigating infor-
mation, but they were not contacted or interviewed.” 
(Doc. 90 at 10). Mr. Williams argues that absent coun-
sel’s errors, counsel would have been able to present 
several more non-statutory mitigating circumstances 
pertaining to his excruciating life history, including 
sexual abuse, alcoholism, abandonment, and poverty. 
(Id. at 32-34). He argues that in light of this new miti-
gating evidence, taken as a whole, a reasonable proba-
bility exists that the jury would have reached a 
different result. (Id. at 35). For the following reasons, 
this court agrees. 

 
A. Deficient Performance 

 Mr. Williams claims that counsel were deficient for 
failing to investigate and present at the penalty phase 
non-statutory mitigating evidence about his back-
ground, including his prior sexual abuse by an older 
male, his family history of sexual abuse, his family his-
tory of alcoholism, and his family cycle of overall chaos 
and dysfunction. This court agrees that counsels’ 



App. 80 

performance was deficient for failing to reasonably in-
vestigate Mr. Williams’ background for mitigation. 

 The Supreme Court has held that, based on stand-
ards applicable in 1999 when Mr. Williams was tried, 
attorneys representing capital defendants were obli-
gated “to conduct a thorough investigation of the de-
fendant’s background.” See Wiggins v. Smith, 539 U.S. 
510, 524 (2003) (finding that counsel’s mitigation in-
vestigation “fell short of the standards for capital de-
fense work articulated by the American Bar 
Association (ABA) – standards to which we long have 
referred to as ‘guides to determining what is reasona-
ble’ ”). Counsel’s failure to conduct an adequate back-
ground investigation or to pursue all reasonably 
available mitigating evidence can satisfy Strickland’s 
deficient performance prong. Wiggins v. Smith, 539 
U.S. 510, 524 (2003); Cooper v. Sec’y, Dep’t of Corr., 646 
F.3d 1328, 1351 (11th Cir. 2011). 

 To determine whether trial counsel conducted a 
reasonable background investigation or made a rea-
sonable decision to not conduct a background investi-
gation, the court must “put itself in counsel’s shoes, 
review the information of which he was or should have 
been aware, and determine what a reasonable attorney 
would have done under those circumstances.” Hard-
wick v. Sec., Fla. Dep’t of Corrections, 803 F.3d 541, 552 
(11th Cir. 2015) (citing Strickland, 466 U.S. at 690). 
This court must “assess ‘all the circumstances’ and 
‘consider whether the known evidence would lead a 
reasonable attorney to investigate further.’ ” See Fra-
zier v. Bouchard, 661 F.3d 519, 531 (11th Cir. 2011) 
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(quoting Powell v. Allen, 602 F.3d 1263, 1273 (11th Cir. 
2010)). So, the court must consider what Mr. Williams’ 
counsel knew about him, his criminal charges, and his 
background and “what counsel then failed to do and 
learn about [Mr. Williams] and his childhood back-
ground.” See Hardwick, 803 F.3d at 552. 

 In Mr. Williams’ case, counsels’ failure to conduct 
an adequate and thorough background investigation 
for possible mitigating circumstances was unreasona-
ble and deficient. The court will first explain what Mr. 
Williams’ counsel knew or should have known about 
Mr. Williams and his case, including knowledge of po-
tential sources of mitigation. Then the court will set 
out in what ways counsel failed to conduct a reasona-
ble investigation into Mr. Williams’ background and 
discuss what mitigation evidence a reasonable investi-
gation would have uncovered. 

 
1. What Counsel Knew or Should Have Known 

a. Counsel Knew the Penalty Phase was 
Pivotal 

 When the trial court first appointed Ms. Wilson 
and Mr. Funderburg to represent Mr. Williams in his 
capital murder case, they knew or should have known 
that the penalty phase would be pivotal to Mr. Wil-
liams’ defense. As the Eleventh Circuit acknowledged 
in this case, Mr. Williams’ defense counsel faced “over-
whelming evidence of [Mr. Williams’] guilt.” Williams 
v. Alabama, 791 F.3d 1267, 1269 (11th Cir. 2015). In 
light of Mr. Williams’ three detailed statements to 
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investigators admitting his guilt and the DNA evi-
dence corroborating Mr. Williams’ statements and 
linking him directly to the crime (doc. 84-25 at 7), no 
reasonable attorney would have basically disregarded 
the penalty phase of the trial and conducted virtually 
no background investigation for mitigating evidence. 

 Where the evidence clearly supports the guilt of a 
defendant, reasonable counsel would focus their efforts 
on the penalty phase of the trial. See Johnson v. Sec., 
DOC, 643 F.3d 907, 932 (11th Cir. 2011) (“Given the 
overwhelming evidence of guilt, any reasonable attor-
ney would have known, as [counsel] testified he actu-
ally did know, that the sentence stage was the only part 
of the trial in which Johnson had any reasonable 
chance of success.”); Collier v. Turpin, 177 F.3d 1184, 
1202 (11th Cir. 1999) (“Although counsel . . . recog-
nized that the sentencing phase was the most im-
portant part of the trial given the overwhelming 
evidence of guilt, they presented almost none of the 
readily available evidence of Collier’s background and 
character that would have led the jury to eschew the 
death penalty.”). 

 Because the penalty phase of Mr. Williams’ trial 
was pivotal to his case given the overwhelming evi-
dence of Mr. Williams’ guilt, no reasonable counsel 
would have failed to conduct a thorough mitigation in-
vestigation into Mr. Williams’ background. See Hard-
wick v. Sec., Fla. Dep’t Corr., 803 F.3d 541, 552 (11th 
Cir. 2015) (finding deficient performance and prejudice 
where “[c]ounsel knew, or should have known, that 
Hardwick’s defense in the penalty phase – specifically 
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the presence or absence of mitigating evidence – would 
be pivotal”). 

 And the prevailing norms at the time of Mr. Wil-
liams’ trial underscored the importance of the penalty 
phase of the trial, especially when a defendant has con-
fessed to the crime. According to the 1989 ABA Guide-
lines 1.1, commentary, in many death penalty cases, 
“no credible argument for innocense exists, so that the 
life or death issue of punishment is the real focus of the 
entire case.” (Emphasis added). 

 Trial counsel knew from the beginning that Mr. 
Williams’ “life depended on the penalty-phase presen-
tation.” See Maples v. Comm’r Ala. Dep’t Of Corr., 729 
F. App’x 817, 825 (11th Cir. 2018) (finding deficient per-
formance could be based on counsel’s unreasonably 
cursory preparation for the penalty-phase when coun-
sel “knew from the onset that Maple’s life depended on 
the penalty-phase presentation.”). Mr. Funderburg ad-
mitted at the evidentiary hearing that he knew at the 
outset of the case that Mr. Williams’ confessions would 
likely be admitted into evidence, so counsel would 
“have to prepare for the penalty phase in advance of 
the trial.” And Mr. Funderburg testified that knowing 
“in all likelihood the confession is going to go in,” coun-
sel would then “focus on mitigation because if you can 
get a mitigating factor and convince a jury, then you 
can get possibly life without [the possibility of parole].” 
(Doc. 91 at 52 & 88). 

 Mr. Funderburg also testified that he ordered the 
Alabama Capital Defense Trial Manual that discusses 
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the importance of mitigation evidence for the penalty 
phase of a capital murder trial. See (Doc. 91 at 52). 
That manual explains that, during the penalty phase 
of a capital murder trial, counsel “will be faced with 
giving an account of how the defendant came to be on 
trial for life. Defense counsel cannot do this without a 
clear understanding of the circumstances and influ-
ences surrounding that life.” Ala. Capital Def. Trial 
Manual, at 3 (3d ed. 1997) (emphasis added). So, Mr. 
Funderburg knew that mitigation evidence and the 
penalty phase were key to Mr. Williams’ defense; yet, 
as the court will discuss in detail infra, counsel con-
ducted virtually no mitigation investigation. 

 And the record shows that Ms. Wilson also knew 
the importance of the penalty phase and an adequate 
mitigation investigation in light of Mr. Williams’ con-
fessions and overwhelming evidence of guilt. Ms. Wil-
son’s case file contains a note presumably in her hand-
writing that indicates that the primary focus of Mr. 
Williams’ case and “best issue” would be to argue for 
life imprisonment without the possibility of parole and 
to avoid the death penalty. See (Doc. 84-26 at 69). 

 Ms. Wilson also expressed to the trial court in 
her June 4, 1997 “Ex Parte Application for Investiga-
tive Expenses” the importance of the penalty phase 
and counsel’s mitigation efforts. Specifically, she 
stated that “Defense counsel has an ethical, legal and 
constitutional duty to conduct a thorough inquiry 
into all aspects of this case,” including any mitiga-
tion factors. (Doc. 84-14 at 55) (emphasis added). 
Her motion contains a section titled “MITIGATING 
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CIRCUMSTANCES” in which Ms. Wilson states that 
the jury and judge will be “constitutionally required” 
to consider as mitigating factors “any aspects of [Mr. 
Williams’] character or record and any of the circum-
stances of the offense that [he] proffers on a basis for a 
sentence less than death,” including “any of the diverse 
frailties of human kind.” (Doc. 84-14 at 56) (quotations 
and citations omitted). 

 Ms. Wilson, citing the 1989 ABA Guidelines appli-
cable in death penalty cases at that time, acknowl-
edged in the motion that counsel must direct an 
investigator to “interview people with knowledge of all 
aspects of Marcus Bernard Williams’ background” and 
that an investigator is “essential to obtaining docu-
mentary evidence and discovering mitigating infor-
mation.” (Doc. 84-14 at 56) (emphasis added). Ms 
Wilson also admitted in that motion that counsel at 
that point – about seven months after her appointment 
to represent Mr. Williams on November 26, 1996 – had 
not conducted an “adequate investigation into critical 
matters relevant to guilt, level of culpability and ap-
propriate punishment.” (Doc. 84-14 & 84-17). She 
stated in the motion that a “constitutionally sufficient 
investigation into these aspects of the life and charac-
ter of [Mr. Williams] will require . . . the services of an 
investigator to assist in the identification of potential 
witnesses, and a thorough investigation into [his] 
past. . . .” (Doc. 84-14 at 57) (emphasis added). And Ms. 
Wilson tellingly admitted in the motion that “counsel 
would be remiss and constitutionally ineffective if she 
did not conduct a thorough investigation of all aspects 
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of Marcus Bernard Williams’ case.” (Doc. 84-14 at 54-
58) (emphasis added). 

 And the trial court granted Mr. Wilson’s motion 
and awarded counsel $1,500.00 to hire an investigator 
to assist with a thorough mitigation investigation for 
the penalty phase of Mr. Williams’ trial. The trial 
judge’s order granting this relief was “conditioned 
upon the defendant’s attorney providing to the Court 
the name of said investigator to be used and the costs 
of services to be provided for a determination of rea-
sonableness.” (Docs. 84-51 at 42, 73 & 91 at 35). As the 
court will discuss thoroughly infra, counsel failed to 
use those funds to hire an investigator to assist with 
mitigation or for any other mitigation efforts. 

 So, Ms. Wilson and Mr. Funderburg knew and 
acknowledged that a mitigation investigation into Mr. 
Williams’ background and the penalty phase would 
play a vital role in their ability to effectively represent 
him and in fact obtained court-ordered funds to assist 
counsel in that mitigation investigation. But, as dis-
cussed thoroughly infra, instead of focusing on the pen-
alty phase of the trial and conducting a thorough and 
adequate mitigation investigation into Mr. Williams’ 
background, counsel unreasonably conducted virtually 
no mitigation efforts in this case. 

 
b. Counsel Knew Mr. Williams Wanted 

Help for His Sexual Crime 

 Counsel also knew that Mr. Williams’ crime for 
which he was on trial for his life involved a rape and 
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murder; that eighteen days after the rape and murder 
of Ms. Rowell, Mr. Williams broke into Ms. Turner’s 
home and attempted to rape her; and that, at the time 
he confessed to these sexual crimes, Mr. Williams 
wrote in his statement to law enforcement that “I have 
a problem and I want help.” (Doc. 84-11 at 39). 

 Mr. Williams’ counsel, knowing the importance of 
a thorough mitigation investigation for the penalty 
phase, would have to explain to the jury how Mr. Wil-
liams came to be on trial for his life for committing the 
rape and murder. See Ala. Capital Def. Trial Manual, 
at 3 (“counsel will be faced with giving an account of 
how the defendant came to be on trial for life”). Given 
the sexual nature of Mr. Williams’ crime and his state-
ments to investigators regarding his “problem” in com-
mitting sexual crimes, reasonable counsel would have 
thoroughly explored why Mr. Williams stated that he 
had a “problem” that led him to commit a sexual of-
fense; what was the problem; and why he felt that he 
needed help. When asked at the evidentiary hearing 
“Given the sexual nature of the offense, would a full 
psychological evaluation have been warranted?” Mr. 
Funderburg stated “That, I don’t know.” (Doc. 91 at 48). 
But a reasonable attorney would have at least known 
that the sexual nature of the crime and Mr. Williams’ 
plea for help for his conduct warranted some investi-
gation into that issue. 

 That reasonable investigation would involve at the 
least questioning Mr. Williams thoroughly about his 
prior sexual history, including why he felt that he had 
a problem committing sexual crimes; at what age he 
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became sexually active; whether he had been exposed 
to any deviant sexual actions as a child; whether he 
had been the victim of any improper sexual contact as 
a child; and whether he had a history of sexual abuse 
in his family. To understand how Mr. Williams ended 
up committing such a heinous sexual crime and then 
explain to the jury any mitigating factors they should 
consider against the aggravating factor involving a 
murder in the commission of a sexual crime, reasona-
ble counsel would have thoroughly inquired into Mr. 
Williams’ background for any explanation for his con-
fessed “problem” with sexual crimes. 

 But, as discussed in detail infra, Mr. Williams’ 
counsel failed to thoroughly question Mr. Williams or 
any of his family members regarding any aspect of his 
background. Counsel did not ask Mr. Williams, his fam-
ily, or friends a single specific or even general question 
about Mr. Williams’ prior sexual abuse, sexual history 
or about any sexual abuse history in the family. That 
failure was unreasonable given what counsel knew 
about the sexual nature of Mr. Williams’ crime and his 
statement regarding wanting help for his actions. 

 
c. Counsel Knew Alcohol and Mariju-

ana Contributed Greatly to Mr. Wil-
liams’ Crime 

 Counsel also knew that Mr. Williams’ crime in-
volved his abuse of alcohol and marijuana. See (Doc. 
84-11 at 39). Mr. Williams’ confessed to law enforce-
ment that “I have let drugs, alchohol [sic], and sex ruin 
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my life.” (Doc. 84-11 at 39). Mr. Williams stated in an-
other written confession that “I have an alchohol [sic] 
and drug problem”; that “too much alchohol [sic] and 
drugs controled [sic] my actions”; and that he wanted 
help for his alcohol and drug issues. (Doc. 84-6 at 25). 

 And Mr. Funderburg testified at the evidentiary 
hearing that “I think the peg we held our hat on the 
most was the fact that he had been drinking quite a 
bit[;] I believe he had smoked pot most of the day or 
part of the day.” (Doc. 91 at 75). Mr. Funderburg also 
testified that “the mitigation factors” counsel pre-
sented involved Mr. Williams not being “in his right 
mind” because of “the alcohol and marijuana.” (Doc. 91 
at 232). 

 In fact, in her opening statement for the penalty 
phase, Ms. Wilson told the jury that Mr. Williams had 
been “drinking and doing drugs that day”; that he “ad-
mitted he had been out drugging that day”; and “but 
for [Mr. Williams’] drinking and drugging, none of us 
would be here today.” (Doc. 84-29 at 13). She specifi-
cally asked the jury to take into consideration as a mit-
igating factor that Mr. Williams had been drinking and 
doing drugs the day of the rape and murder. (Doc. 84-
29 at 15). 

 So, counsel knew that alcohol and drugs played a 
significant role in Mr. Williams’ crime and actually 
wanted the jury to consider this fact as a mitigating 
factor. Reasonable counsel with this knowledge would 
have thoroughly investigated Mr. Williams’ back-
ground for any mitigation factors explaining why Mr. 
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Williams was under the influence of alcohol and mari-
juana on the day of the murder. See Rompilla v. Beard, 
545 U.S. 374, 382 (2005) (finding deficient performance 
and prejudice where counsel knew from police reports 
that Rompilla had been drinking heavily at the time of 
the offense and a mental health expert reported Romp-
illa’s alcohol issues, but counsel “did not look for evi-
dence of a history of dependence on alcohol that might 
have extenuating significance”). 

 To explain how Mr. Williams ended up raping and 
murdering a woman while heavily under the influence 
of alcohol and drugs, reasonable counsel would have 
thoroughly questioned Mr. Williams and his family 
about what age Mr. Williams began abusing alcohol 
and drugs; his history of abusing alcohol and drugs; 
and any history of alcoholism or drug abuse in his fam-
ily. But, as the court will explain in detail infra, Mr. 
Williams’ counsel failed to thoroughly investigate Mr. 
Williams’ background regarding his alcohol and drug 
issues – the very thing that counsel sought to present 
as a mitigation factor. That failure was unreasonable. 

 
2. What Counsel Failed To Do 

 Under the prevailing professional norms in 1999, 
Mr. Williams’ counsel had a constitutional duty to con-
duct a thorough investigation into his background. See 
Williams, 529 U.S. at 396. According to Mr. Funder-
burg’s testimony at the evidentiary hearing, Ms. Wil-
son assumed the primary responsibility for the penalty 
phase of Mr. Williams’ trial and that his role in the 



App. 91 

guilt and penalty phase “would have been more of ex-
perts.” (Doc. 91 at 17). Mr. Funderburg testified that he 
subpoenaed some records for and gave the closing 
statement in the penalty phase, but Ms. Wilson filed 
the motion for a mitigation investigator and conducted 
the witness examinations of Charlene and Eloise Wil-
liams, the only two witnesses called during the penalty 
phase. And, Mr. Funderburg testified that “Tommie 
was primarily responsible for mitigation, talking to 
fact witnesses, local witnesses, [and] family mem-
bers. . . .” (Doc. 91 at 17-18, 58). 

 And in her opening statement at the penalty 
phase of Mr. Williams’ trial, Ms. Wilson told the jury 
that “any life events that influence a person are factors 
for your consideration” in mitigation. (Doc. 84-29 at 
13). Yet, neither she nor Mr. Funderburg conducted a 
thorough investigation into Mr. Williams’ background 
to discover those specific life events that negatively in-
fluenced his life. See Wiggins, 539 U.S. at 526 (“Though 
[counsel] told the jury it would “hear that Kevin Wig-
gins had a difficult life,” counsel never “followed up on 
that suggestion with details of Wiggins’ history.”). 

 In fact, Mr. Funderburg in his closing statement at 
the penalty phase, after counsel called only two family 
members to testify very scarcely about Mr. Williams’ 
background, told the jury “I don’t know what makes a 
person do certain things. I don’t know what made Mar-
cus Williams do this in this case.” (Doc. 84-29 at 41). 
Mr. Funderburg could not offer powerful mitigating 
circumstances to explain Mr. Williams’ actions because 
counsel failed to thoroughly investigate Mr. Williams’ 
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background to discover any such mitigation evidence. 
Counsel failed to discover important mitigating factors 
that could give the jury some explanation of how Mr. 
Williams ended up on trial for his life. Counsel’s miti-
gation efforts were minimal and deficient. 

 
a. Counsel failed to timely begin any 

mitigation efforts or collect docu-
mentary evidence on Mr. Williams 

 Even though counsel knew that the penalty phase 
of the trial was pivotal to Mr. Williams’ defense, coun-
sel did not timely begin any mitigation efforts or re-
quest documentary evidence regarding Mr. Williams’ 
background. The Supreme Court has endorsed the 
1989 ABA Guidelines applicable in death penalty cases 
as “well-defined norms” for purposes of determining 
when counsel’s performance is objectively unreasona-
ble. See Wiggins v. Smith, 539 U.S. 510, 524 (2003) 
(finding that counsel’s conduct “fell short of the stand-
ards for capital defense work articulated by the Amer-
ican Bar Association (ABA) – standards to which we 
long have referred to as ‘guides to determining what is 
reasonable’ ”). Those Guidelines require that counsel 
begin independent investigations relating to the pen-
alty phase “immediately upon counsel’s entry into the 
case and should be pursued expeditiously.” 1989 ABA 
Guidelines at 11.4.1(A); see also Raheem v. GDCP War-
den, 995 F.3d 895, 910 (11th Cir. 2021) (finding counsel 
not deficient where defense counsel “quickly began in-
vestigating Raheem’s background and mental health” 
upon their appointment as counsel in 1999). 
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 The record in Mr. Williams’ case shows that coun-
sel did not conduct a thorough investigation, much less 
begin any type of mitigation efforts expeditiously. The 
trial court appointed Ms. Wilson on November 26, 1996 
and Mr. Funderburg on May 28, 1997. (Docs. 84-17 at 
3 & 84-1 at 54). The trial court originally set Mr. Wil-
liams’ trial to begin February 9, 1998, but continued it 
until November 17, 1998 at counsels’ request just 
about a week before the original trial date. (Docs. 84-
10 at 82 & 84-11 at 56). The trial that began November 
17, 1998 ended in a mistrial because of an insufficient 
number of qualified jurors. (Docs. 84-16 at 28 & 91 at 
25). Mr. Williams’ second trial began on February 22, 
1999, with the penalty phase starting on February 25, 
1999. (Doc. 84-1 at 67). 

 Mr. Funderburg testified that when he joined the 
case in May 1997, Ms. Wilson did not have a “plan for 
the penalty phase of the trial” and had conducted no 
mitigation investigation. (Doc. 91 at 16). So, for the six 
months from November 1996 until May 1997, Ms. Wil-
son failed to begin any type of penalty phase prepara-
tion. As of Ms. Wilson’s filing of her motion for funds 
for a mitigation investigator on June 4, 1997, about 
seven months after her appointment in this case, coun-
sel admitted that she had not conducted an “adequate 
investigation” regarding mitigation. (Doc. 91 at 34). 

 Mr. Funderburg also testified that as of August 26, 
1997, when he completed the “Defense Attorney Infor-
mation” form for Mr. Williams’ pre-trial competency 
evaluation at Taylor Hardin, he had not reached out to 
any of Mr. Williams family or friends “to try to get 
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information about Marcus’ background.” (Doc. 91 at 
42). So, between May 1997 and August 1997, Mr. Fun-
derburg conducted no mitigation investigation. And in 
a letter dated February 2, 1998 to Ms. Wilson, which 
was only a week before the initial February 1998 trial 
setting and about the time counsel requested a contin-
uance of the trial, Mr. Funderburg wrote that “there is 
still much work to be done in preparing the defense.” 
(Doc. 91 at 36). 

 And at the time of Mr. Funderburg’s letter to Ms. 
Wilson on February 2, 1998, counsel had not requested 
any school, medical, or Job Corp records for Mr. Wil-
liams. A thorough mitigation investigation “must in-
clude obtaining all medical, mental health, school, 
employment and other records that relate to the cli-
ent.” See Ala. Capital Def. Trial Manual, at 589 (3d ed. 
1997); see also Raheem v. GDCP Warden, 995 F.3d 895, 
910 (11 th Cir. 2021) (finding counsel not deficient 
where they “tried to get all records [they] could from 
[Raheem’s] educational past, his medical past, and his 
counseling past,” in addition to his prison records; 
[they] got every kind of record [they] could think of ”). 

 In fact, the only documentary records counsel ac-
tually requested were Mr. Williams’ Job Corp records. 
Even though Mr. Williams’ mother Charlene called Mr. 
Funderburg’s office on November 12, 1998 with infor-
mation to request the Job Corp records from Earl C. 
Clements, 2302 Hwy 60 East, Morganfield, Kentucky 
42437 (doc. 84-11 at 12), Mr. Funderburg waited three 
months to request those records from the U.S. Depart-
ment of Labor on February 17, 1999 – only five days 
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prior to the start of Mr. Williams’ trial on February 22, 
1999. (Doc. 84-1 at 70); see also Williams v. Taylor, 529 
U.S. 362, 395 (2000) (finding counsel was deficient 
when he did not begin to prepare for the sentencing 
phase until a week before trial). 

 And even Mr. Funderburg characterized the tim-
ing of his request for the Job Corp records as “Late, late 
in relation to – short notice before trial.” (Doc. 91 at 
39). He gave no explanation as to why he waited until 
right before the February 1999 trial setting to request 
those records or why he was the one requesting those 
records given his testimony at the hearing that Ms. 
Wilson was the primary counsel on the mitigation ef-
forts. And, Mr. Funderburg admitted that he failed to 
request the Job Corp records before the November 
1998 trial ended in a mistrial. (Doc. 91 at 39). Had the 
November 1998 trial not ended in a mistrial, Mr. Fun-
derburg would have proceeded through that trial with-
out having sought any documentary records regarding 
Mr. Williams’ background. Mr. Funderburg also failed 
to explain why he failed to request any other documen-
tary evidence for Mr. Williams’ case. 

 No reasonable attorney who knows that the pen-
alty phase of the trial would be paramount to Mr. Wil-
liams’ defense would wait until five days before trial to 
request Job Corp documents, especially when Mr. Wil-
liams’ crime occurred only ten days after he was termi-
nated from the Job Corp on October 27, 1996. See (Doc. 
84-17 at 65). But counsel failed to obtain those records 
in time to utilize any information in them for 
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mitigation purposes. And counsel failed to even re-
quest any other type of documentary evidence on Mr. 
Williams. 

 And most telling about the untimeliness of coun-
sels’ minimal efforts regarding mitigation involved the 
character letters for Mr. Williams provided to the trial 
judge for sentencing after the penalty phase of the trial 
before the jury. See (Doc. 84-21 at 1-6). Eloise Williams 
testified at the evidentiary hearing that, on the day of 
her testimony at the penalty phase, counsel asked 
Eloise to “get[ ] people to write letters” as character ref-
erences for Mr. Williams. (Doc. 92 at 137). And two of 
those letters are dated April 4, 1999, which was after 
the penalty phase of the trial and before the sentencing 
before the trial court on April 6, 1999. (Doc. 84-21 at 1-
6). Eloise testified that she turned those letters over to 
counsel, and Mr. Funderburg offered those statements 
at the sentencing as attachments to the pre-sentence 
investigation report. (Docs. 92 at 138 & 84-29 at 66). 

 No reasonable attorney would wait until literally 
the day of the penalty phase of the trial to get a family 
member with whom counsel has hardly communicated 
to pull together character letters for Mr. Williams at 
the last minute. Counsel did not bother to solicit names 
from Eloise Williams or any other family member and 
then interview those people themselves; instead they 
waited until literally the last minute to get someone 
else to do what they should have done long before the 
day of the penalty phase of the trial. Seemingly, getting 
those character letters for Mr. Williams seemed like an 
afterthought to counsel. And given counsels’ minimal 
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effort regarding mitigation, the entire penalty phase of 
Mr. Williams’ trial seemed to be the least of counsel’s 
concern. 

 
b. Counsel failed to utilize mitigation 

investigation funds or hire a mitiga-
tion investigator 

 Most telling regarding the lack of counsels’ miti-
gation efforts was the fact that they failed to utilize 
any of the $1,500 awarded by the trial court for a mit-
igation investigation. Counsel indicated in the motion 
for mitigation investigation funds that they had a con-
stitutional duty to conduct a thorough mitigation in-
vestigation; received $1,500 from the trial court to 
conduct a mitigation investigation; but failed to utilize 
those funds to conduct a thorough mitigation investi-
gation or to hire anyone to assist with a mitigation in-
vestigation. 

 Ms. Wilson’s case file contained a letter addressed 
to Billy Stephens dated October 29, 1997, indicating 
that Ms. Wilson wanted Mr. Stephens to help with a 
mitigation investigation.6 (Docs. 84-26 at 68 & 91 at 
101). But Mr. Stephens testified at the evidentiary 
hearing that he did not receive the letter, never met 
with Ms. Wilson, and did not assist counsel in any way 

 
 6 Ms. Wilson’s fee declaration also contains an entry dated 
“1-29-97” for “Letter to Billy Stephens RE: Investigator,” but the 
court can find no letter with that date addressed to Mr. Stephens 
in Ms. Wilson’s case files. See (Doc. 84-17 at 3). 
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with mitigation efforts in Mr. Williams’ case. (Doc. 91 
at 100-103). 

 Mr. Funderburg testified that “I think Tommie 
hired another investigator that did some interviews for 
her. . . . It would be in her billing, I don’t know.” (Doc. 
91 at 92). But the court can find no other evidence in 
the record to support that Ms. Wilson contacted any 
other investigator to assist with mitigation efforts. In 
fact, the court can find no filing with the trial court in 
which counsel provided the name of any investigator 
used for mitigation efforts or the costs of services pro-
vided by an investigator, as required by the trial court’s 
order awarding those funds. See (Doc. 84-51 at 42, 73). 
And the court can find no records in either Ms. Wilson 
or Mr. Fundeburg’s trial counsel files or fee declara-
tions submitted to the trial court to show that either 
counsel used the court-ordered funds to hire a mitiga-
tion investigator or used the funds to conduct any type 
of meaningful mitigation investigation. 

 Instead of using the court-awarded money to con-
duct a thorough mitigation investigation that they 
knew and acknowledged was paramount to Mr. Wil-
liams’ case, Mr. Funderburg testified at the evidentiary 
hearing that he used $400 of the $1,500 to serve sub-
poenas on potential witnesses that investigators previ-
ously identified as suspects in the crime – not to 
subpoena family members or friends who could testify 
about Mr. Williams’ background. (Docs. 84-6 at 4-6, 84-
11 at 43-44 & 91 at 36-38). And Mr. Funderburg ad-
mitted at the evidentiary hearing that he did not 
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interview any of those subpoenaed witnesses for miti-
gation purposes. (Doc. 91 at 37). 

 The other $1,100 of those court-ordered mitigation 
funds were unused and not reported on either counsel’s 
fee declaration. Mr. Funderburg testified at the eviden-
tiary hearing that he did not expend any of the court 
allocated funds on a mitigation investigation. See 
(Docs. 84-51 at 42, 73 & 91 at 35, 92). And nothing in 
Ms. Wilson’s counsel files or fee declaration indicates 
that she used any of those funds on a mitigation inves-
tigation. 

 Remarkably, instead of utilizing the court-
awarded funds for any mitigation efforts, Mr. Funder-
burg filed a “Motion for Extraordinary Expenses” on 
December 9, 1998, after Mr. Williams’ November 1998 
trial ended in a mistrial, requesting additional funds 
for an independent forensic testing laboratory to re-
test Mr. Williams’ DNA samples. (Docs. 84-1 at 43 & 91 
at 24-25). The trial judge granted the motion and 
awarded counsel $2,500 for the DNA re-testing. (Doc. 
91 at 25). Counsel did not even bother to ask for these 
additional funds for DNA re-testing before his first 
trial ended in a mistrial. But most shocking is that 
counsel focused on securing additional funds related to 
the guilt phase although Mr. Williams had confessed to 
the crime, but counsel failed to utilize existing mitiga-
tion funds for the penalty phase that the trial court had 
already awarded to conduct any type of mitigation in-
vestigation. 
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 Instead of counsel focusing on the penalty phase 
of Mr. Williams’ trial given his three statements admit-
ting his guilt, Mr. Funderburg spent two months right 
before the February 22, 1999 trial arranging for Reli-
agene to conduct independent DNA analysis and 
awaiting the results of the re-testing. (Doc. 91 at 25-
28). In the end, those efforts merely confirmed that the 
DNA from the crime scene matched that of Mr. Wil-
liams. (Docs. 84-1 at 1-23 & 91 at 27). Counsels’ focus 
on the guilt phase so late in the game when they knew 
Mr. Williams’ confessions would be admitted into evi-
dence was unreasonable. No reasonable counsel, know-
ing the importance of the penalty phase because of 
their client’s confessions and existing DNA evidence 
linking their client to the crime, would fail to spend 
court-ordered mitigation funds but instead ask for 
more funds to re-test DNA samples after the first trial 
ended in a mistrial. In fact, choosing to forgo spending 
any court-ordered mitigation funds and instead focus-
ing on re-testing DNA at that stage lacked any reason-
able basis. 

 Counsel’s failure to utilize the court-ordered miti-
gation funds to conduct a thorough investigation into 
Mr. Williams’ background was unreasonable in light of 
their acknowledgment of the importance of the penalty 
phase in Mr. Williams’ case. This case does not involve 
counsel who thought a thorough mitigation investiga-
tion was not necessary and made a strategic decision 
to not conduct one or end mitigation efforts at a certain 
point as futile. Counsel in this case asked for funds to 
hire a mitigation investigator, and the court granted 
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that request. Nothing in the record suggests that coun-
sel made a strategic decision to not use those court-or-
dered funds to conduct a mitigation investigation. 
They just did not follow through. 

 To the contrary, the record shows that counsel 
knew a mitigation investigation was paramount to Mr. 
Williams’ case and wanted to conduct a thorough mit-
igation investigation. The problem is that counsel’s 
minimal efforts to conduct a thorough mitigation in-
vestigation fell way short of reasonable. Counsel at-
tempted to secure a mitigation investigator but failed 
to follow through with efforts to hire an investigator to 
assist with mitigation. No reasonable counsel would 
secure court funds to hire a mitigation investigator; try 
to secure a mitigation investigator; drop those efforts 
for no legitimate, strategic reason; and instead focus on 
re-testing the DNA for the guilt phase when the de-
fendant confessed to the crime. 

 As Ms. Wilson stated in the motion for mitigation 
funds, counsel knew they would be “constitutionally in-
effective” if they did not conduct a thorough mitigation 
investigation into Mr. Williams’ background and 
needed the help of an investigator to conduct inter-
views. Yet, counsel failed to use those mitigation funds 
to hire an investigator to assist them with mitigation 
efforts and failed to themselves conduct a thorough 
mitigation investigation into any area of Mr. Williams’ 
background. Reasonable counsel would not seek miti-
gation funds knowing the importance of a thorough 
background investigation and then fail to use any of 
those funds to conduct any type of mitigation efforts 
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themselves or hire a mitigation investigator to assist 
them. Counsels failed efforts regarding using the 
court-ordered mitigation funds to hire a mitigation in-
vestigator were unreasonable and deficient and in 
their own words “constitutionally ineffective.” 

 
c. Failure to adequately interview Mr. 

Williams about his background for 
mitigation 

 A thorough, reasonable mitigation investigation 
would start with counsel thoroughly interviewing their 
client and collecting background information from 
him. See Ala. Capital Def. Trial Manual, at 588 (the 
penalty phase investigation “must start at the first cli-
ent interview”). Based on the professional standards in 
both the 1989 ABA Guidelines and the Alabama Capi-
tal Defense Trial Manual, Mr. Williams’ counsel had a 
“duty to collect information pertaining to ‘family and 
social history (including physical, sexual, or emotional 
abuse,’ and to ‘obtain names of persons or sources to 
verify, corroborate, explain and expand upon [the] infor-
mation obtained.’ ” See Williams v. Allen, 542 F.3d 1326, 
1339 (11th Cir. 2008) (quoting 1989 ABA Guidelines 
11.4.1(D)). As the Alabama Capital Defense Trial Manual 
also explains, because the “stakes are so high in a cap-
ital case,” counsel must spend “a great deal of time with 
the client” so he will “feel very comfortable and compe-
tent during what will be a very difficult experience.” 
Ala. Capital Def. Trial Manual, at 3 (3d ed. 1997). 

 But, Mr. Williams’ counsel spent very minimal 
time themselves interviewing Mr. Williams regarding 
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any mitigation efforts or in preparing for the penalty 
phase of Mr. Williams’ trial. Mr. Williams testified that 
counsel met with him “about a half dozen times,” each 
time from “fifteen to thirty minutes.” (Doc. 91 at 104-
105). Mr. Williams stated that those meetings were 
generally in the courthouse before or after court set-
tings and that none of those meetings were at the jail. 
(Id. at 105). 

 Mr. Williams testified that he had “hardly any” re-
lationship with Ms. Wilson because “she didn’t really 
talk to me much.” (Doc. 91 at 105). Ms. Wilson’s fee dec-
laration corroborates this claim. As the primary coun-
sel responsible for the penalty phase of Mr. Williams’ 
trial, Ms. Wilson’s fee declaration submitted to the trial 
court reflects that she spent very little time with Mr. 
Williams at all, much less for the penalty phase.7 

 Ms. Wilson’s fee declaration contains just a few en-
tries indicating that she spent any time with Mr. Wil-
liams. See (Doc. 84-17 at 2-10). Ms. Wilson noted in her 
fee declaration a 30 minute conference with Mr. Wil-
liams on May 28, 1997 regarding “charges, defenses, 
discovery” on the same day as Mr. Williams’ arraign-
ment.8 The only other entry prior to Mr. Williams’ trial 

 
 7 Ms. Wilson submitted her fee declaration to the trial court 
on June 24, 1999, after Mr. Williams’ guilt and penalty phases of 
his trial on February 22-25, 1999 and sentencing by the trial judge 
on April 6, 1999. See (Doc. 84-17 at 2-10). 
 8 Mr. Funderburg indicated in his fee declaration that Mr. 
Williams’ arraignment occurred June 10, 1997, and that he spent 
.25 hours on May 28, 1997 for “Receipt and review of notice of 
appointment.” See (Doc. 84-1 at 67). 
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on February 22-25, 1999 regarding meeting with Mr. 
Williams was for August 3, 1997, where Ms. Wilson 
noted that she had an “Office Conference with Co-
Counsel & Defendant” for two hours. (Doc. 84-17 at 5) 
(emphasis added). Curiously, Mr. Funderburg’s fee dec-
laration does not contain an entry for August 3, 1997 
and does not indicate that he met with Mr. Williams or 
Ms. Wilson on that day. See (Doc. 84-1 at 68). And the 
court is unsure where Ms. Wilson’s August 3, 1997 
meeting with Mr. Williams occurred because he was in-
carcerated at that time and could not meet at Ms. Wil-
son’s “office.” 

 Even though Mr. Williams wrote Ms. Wilson a let-
ter dated February 28, 1997 asking her to meet with 
him about his background, without interruptions and 
“without my family being around,” Ms. Wilson’s rec-
ords indicate that she possibly met with Mr. Williams 
only two times as discussed above for at most 2.5 hours 
prior to his trial that began on February 22, 1999. See 
(Docs. 84-26 at 86 & 91 at 109). So for the two years 
between his February 1997 letter asking to meet with 
counsel to discuss his background and his February 
1999 trial, Ms. Wilson’s records indicate she met with 
Mr. Williams only twice. And according to Ms. Wilson’s 
fee declaration, she had no meetings or contact with 
Mr. Williams for almost a year and a six months be-
tween the August 3, 1997 meeting and his trial date on 
February 22, 1999. 

 Although Ms. Wilson’s legal secretary Tina Watson 
testified that “it is normal practice for [all documents 
about this case] to be kept in the file,” she could not say 
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for sure that all of Ms. Wilson’s notes were in her case 
file submitted to the court. (Doc. 91 at 11-14). And the 
State argues that “[b]ecause Tommie Wilson is de-
ceased, it is simply impossible to determine how much 
time she actually spent ‘preparing for the sentencing 
phase.’ ” (Doc. 89 at 23). But a reasonable attorney 
would document and include in her fee declaration 
submitted to the trial court at least all time spent with 
a defendant in a capital murder trial. The fact that Ms. 
Wilson included only a few cursory entries in her fee 
declaration regarding specifically spending time with 
Mr. Williams supports his statements regarding the 
minimal amount of time Ms. Wilson devoted to talking 
with him and investigating Mr. Williams’ background 
for mitigating evidence. 

 No reasonable counsel in a death penalty case who 
is primarily responsible for the penalty phase would 
meet with the defendant only twice in two years when 
she knows that a thorough mitigation investigation is 
vital to the case. Mr. Williams was willing to discuss 
his background with Ms. Wilson, but according to Ms. 
Wilson’s fee declaration she failed to spend any mean-
ingful time with him to discover mitigation evidence in 
his background. 

 Ms. Wilson’s case file contains no notes regarding 
her meetings with Mr. Williams or any notes regarding 
any mitigation investigation efforts with Mr. Williams. 
Ms. Wilson’s minimal contact with Mr. Williams was 
especially unreasonable given her role as the primary 
counsel responsible for the penalty phase of his trial 
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and the paramount importance of Mr. Williams’ back-
ground as a potential source of mitigation evidence. 

 Although Mr. Funderburg claimed Ms. Wilson was 
primarily responsible for the penalty phase of the trial, 
his fee declaration indicates that he spent more time 
with Mr. Williams than did Ms. Wilson. See (Doc. 84-1 
at 67-71). And Mr. Williams testified that he had more 
contact with Mr. Funderburg than he did with Ms. Wil-
son. (Doc. 91 at 106). According to Mr. Funderburg’s fee 
declaration, he met with Mr. Williams only five times 
and spent at most only about eight hours total meeting 
with him from May 1997 when the court appointed Mr. 
Funderburg until Mr. Williams’ trial in February 1999. 
See (Doc. 84-1 at 67-70). 

 Mr. Funderburg testified at the hearing that he 
met with Mr. Williams about “nine or ten times” be-
cause he assumed that the entries in his fee declara-
tion for “Travel to and from Ashville” would be to meet 
with Mr. Williams. (Doc. 91 at 50). But, in four of the 
only five entries in his fee declaration where Mr. Fun-
derburg indicates that he actually met with Mr. Wil-
liams, he also included a 1.0 hour entry for “Travel to 
and from Ashville” on that same date. In most of the 
“Travel to and from Ashville” entries where he did not 
include a meeting with Mr. Williams, Mr. Funderburg 
included other things that he did that day, including 
“Research and Trial Preparation” and “Receipt/review 
of case action summary.” The April 6, 1999 entry where 
Mr. Funderburg included only “Travel to and from Ash-
ville” corresponded with the date of Mr. Williams’ sen-
tencing hearing. (Doc. 84-1 at 67-70). And a reasonable 
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attorney would include in his fee declaration all the 
time he actually spent with the defendant, especially 
in a death penalty case. So, Mr. Funderburg’s fee dec-
laration shows that he met with Mr. Williams about 
five times from June 1997 until his trial in February 
1999 for a total of about 8 hours. 

 And Mr. Funderburg noted that 4.5 hours of those 
8 hours were for a “Meeting with District Attorney and 
Defendant,” so he presumably met with Mr. Williams 
alone for less than 4.5 hours on that date. See (Doc. 84-
1 at 68) (emphasis added). 

 And 1.25 of those 8 hours included Mr. Funder-
burg meeting with Mr. Williams on August 26, 1997 re-
garding “psychological forms” for the Taylor Hardin 
evaluation for Mr. Williams’ competency to stand trial 
(Id.) But those forms were only two pages and con-
tained no background mitigation information on Mr. 
Williams because counsel had conducted no mitigation 
investigation into Mr. Williams’ background at that 
point. (Doc. 84-15 at 22-25). In fact, question 3 of that 
form asked counsel to indicate “information from Rel-
atives, Friends, etc. that would Substantiate Defend-
ant’s Mental Condition” but Mr. Funderburg wrote in 
response that “Defense Counsel has been unable to 
consult with relatives and friends concerning this is-
sue.” Id. So, Mr. Funderburg presumably did not glean 
any background information from Mr. Williams during 
that 1.25 hours meeting with him regarding those 
forms. 
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 And although Mr. Funderburg does not specify 
about what he met with Mr. Williams during the rest 
of his meetings, some of those meetings presumably 
were about the guilt phase of the trial because Mr. 
Funderburg testified that his primary responsibility 
was “forensics and DNA and kind of the technical is-
sues.” See (Doc. 91 at 57). 

 So, Mr. Funderburg most likely spent less than 
eight hours actually meeting with Mr. Williams in a 
meaningful way to investigate his background for mit-
igation. That minimal amount of time spent with Mr. 
Williams was inadequate to thoroughly interview and 
question Mr. Williams about his background for possi-
ble mitigation. See Daniel v. Comm’r, Ala. Dep’t Corr., 
822 F.3d 1248, 1264 (11th Cir. 2016) (finding deficient 
performance when no competent attorney in 2003 
would have failed to conduct timely and thorough 
background interviews with the defendant and his im-
mediate family members when they were available to 
counsel). 

 Not only did Mr. Funderburg spend very minimal 
time with his client, Mr. Williams testified that counsel 
posed to him “just general questions” about his back-
ground, including about “parents, brothers, sisters, 
that sort of deal, school,” but did not ask anything spe-
cific about his family history or whether he had been 
sexually, physically, or emotionally abused in his child-
hood. (Doc. 91 at 106). Mr. Funderburg admitted at the 
hearing that he asked Mr. Williams only general ques-
tions about his background. (Doc. 91 at 70). Mr. Fun-
derburg testified that he did not ask Mr. Williams any 
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specific questions regarding his past sexual history, al-
cohol use, or family background. Instead, Mr. Funder-
burg testified that his practice was to ask only “general 
questions” like “what kind of childhood did you have, 
where did you grow up, where did you live, how were 
you treated, were there problems.” (Doc. 91 at 70). Mr. 
Funderburg indicated that he understood the im-
portance of physical and sexual abuse as “potential” 
mitigation evidence, but that he did not try to get that 
information by asking Mr. Williams “a litmus test of 
specific questions.” (Id. at 69). 

 Counsel’s practice of only asking vague, general 
questions did not satisfy counsel’s duty to thoroughly 
interview Mr. Williams about his background and was 
unreasonable in light of the professional norms at the 
time of Mr. Williams’ trial. The 1989 ABA Guidelines 
specifically required counsel to “[c]ollect information 
relevant to the sentencing phase of trial,” including in-
formation about his medical history and any “alcohol 
and drug use” and “family and social history (including 
physical, sexual or emotional abuse).” 1989 ABA 
Guidelines 11.4.1(D). 

 The Alabama Capital Defense Trial Manual, of 
which Mr. Funderburg had a copy, provides a “list of 
questions relating to your client’s life history[,]” but 
cautions that the list is “not exhaustive” and that coun-
sel may need to seek “additional background infor-
mation and data” not specifically listed in the 
questions. Ala. Criminal Def. Trial Manual, at 55. The 
Manual’s list of questions instructs counsel to ask 
about “the name, age and address (where available) of 
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every member of the client’s family or household”; the 
“physical conditions in which the family lived” and 
whether the client had “adequate food” at home; “any 
moves made by the client’s family” and the reasons for 
those moves; whether the client or his siblings experi-
enced “sexual abuse (whether or not associated with 
discipline) or harassment, or aberrant sexual model-
ing”; “any major disruptions of or trauma to any mem-
ber of the household;” whether the client 
“demonstrate[d] any behavioral difficulties”; whether 
the client “has ingested quantities of alcohol or drugs 
in such a way as to suggest substance abuse”; and 
whether the client has any “family history of mental 
illness, criminal conduct, or alcohol or drug use.” Ala. 
Capital Def. Trial Manual, at 1, 58-61, 64, 72, 68, 78-
80. 

 Mr. Funderburg knew that Mr. Williams’s crime 
involved a sexual offense; that Mr. Williams admitted 
to police that he had a problem committing sexual 
crimes and wanted help; that Mr. Williams admittedly 
had an alcohol and drug problem and wanted help; and 
that alcohol and drugs contributed greatly to the Mr. 
Williams’ crime. Yet, counsel failed to ask Mr. Williams 
any specific questions about his sexual history or alco-
hol and drug history as required by the 1989 ABA 
Guidelines and the Alabama Capital Defense Manual. 
A reasonable investigation would involve at the least 
counsel questioning Mr. Williams thoroughly about his 
prior sexual history, including why he felt that he had 
a problem committing sexual crimes; at what age he 
became sexually active; whether he had been exposed 
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to any deviant sexual actions as a child; whether he 
had been the victim of any improper sexual contact as 
a child; and whether he had a history of sexual abuse 
in his family. But counsel did not even broach the sub-
ject of Mr. Williams’ sexual history or why he thought 
he had a problem committing sexual crimes. See John-
son, 643 F.3d at 907 (finding deficient performance 
where trial counsel did not specifically ask Johnson if 
he had been abused by his father, mother, grandparent, 
or anyone else; counsel “did not broach the subject.”). 
That failure was unreasonable. 

 Mr. Funderburg’s practice of asking only general 
questions of defendants in death penalty cases was es-
pecially unreasonable given what counsel knew about 
Mr. Williams and the specifics of his sexual crime and 
his alcohol abuse on the day of the crime. See Correll v. 
Ryan, 539 F.3d 938, 945 (9th Cir. 2008) (The Court 
found deficient performance for failure to investigate 
for mitigating evidence where counsel “asked no such 
specific questions” about the defendant’s “drug abuse, 
head injury, psychiatric history, or family dysfunc-
tion. . . . Thus, his failure to gather mitigating infor-
mation did not result from its unavailability; it 
resulted from counsel’s complete failure to ask any rel-
evant questions.”); McNeill v. Branker, 601 F. Supp. 2d 
694, 717 (E.D.N.C. 2009) (finding trial counsel deficient 
when he “made only minimal effort to investigate po-
tential mitigating evidence” where his “primary ap-
proach to learning about the petitioner’s character, 
background, and upbringing was to ask petitioner and 
his parents their impression on the subject”). 
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 Had counsel simply spent adequate time with Mr. 
Williams, developed a rapport with him to gain his 
trust, and specifically asked Mr. Williams about his 
sexual history, counsel most likely would have discov-
ered the same mitigating evidence uncovered by Mr. 
Williams’ Rule 32 counsel “Karl,” who Mr. Williams 
first told about his sexual abuse by Mario. See Wiggins, 
529 U.S. at 525 (“Had counsel investigated further, 
they might well have discovered the sexual abuse later 
revealed during state post conviction proceedings.”). 

 Mr. Williams testified that he did not tell Karl 
about the sexual abuse the first time he asked about 
that issue, but after Karl developed a rapport with Mr. 
Williams and specifically asked him about his past sex-
ual abuse, he then felt comfortable telling Karl about 
his past sexual abuse by Mario. (Doc. 91 at 122). Mr. 
Williams testified at the evidentiary hearing that 
“Karl was more accessible and more like he wanted to 
help, interested in what I had to say. Whereas my trial 
attorneys already had their plan made out so, you 
know, there was – they had nothing they wanted to talk 
to me about or wanted to hear from me about, that’s 
the way I felt.” (Doc. 91 at 130). 

 Likewise, had Ms. Wilson and Mr. Funderburg 
spent adequate time with Mr. Williams, developed a 
rapport with him as did Karl, and asked Mr. Williams 
specific questions relevant to mitigation, Mr. Williams 
would have told trial counsel that Mario, who Mr. Wil-
liams believed was “ten or twelve years older” than 
him, sexually abused him about three or four times be-
tween the ages of four and six; that he felt shame and 
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depression about Mario’s sexual abuse of him; that he 
had thoughts of hurting and killing himself after the 
sexual abuse; that Mr. Williams began having sexual 
intercourse at the age of ten; that when he was around 
ten years old he “was allowed to watch [his eighteen-
year-old cousin Brian Williams] have sex as a way of 
showing me how to do it with a woman”; and that his 
mother had men in her bed when Mr. Williams was 
sleeping with her. (Doc. 91 at 118-134); see Daniel, 822 
F.3d at 1265 (finding deficient performance and preju-
dice where the jury never heard about Daniel’s physi-
cal, emotional, or sexual abuse “that trial counsel could 
have gotten from timely and meaningful interviews 
with Mr. Daniels.”). 

 And, had counsel asked Mr. Williams specific ques-
tions about his family background as called for by the 
prevailing professional norms in 1999, Mr. Williams 
also would have told them about the domestic violence 
he witnessed at the age of twelve between his mother 
and her boyfriend Jeff Deavers. (Doc. 117-118, 132). Mr. 
Williams testified at the evidentiary hearing that his 
mother’s relationship with Mr. Deavers was “volatile,” 
meaning they would “get into fights, physical fights”; 
he saw evidence on his mother that Mr. Deavers had 
attacked or beaten her, including a black eye and 
busted lip; and when he was twelve-years-old, he saw 
Mr. Deavers’ strike Mr. Williams’ mother with his bare 
hands, and Mr. Williams responded by “grabb[ing] a 
knife and tr[ying] to stab him.” (Doc. 91 at 117-118). 

 Mr. Funderburg claimed that he was at the “mercy 
of what [Mr. Williams was] willing to tell [him].” (Doc. 
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91 at 70). But Mr. Williams did not give information 
because counsel failed to even ask. And Mr. Funder-
burg cannot assign his constitutional duty to thor-
oughly investigate for mitigation to the client Mr. 
Williams. See Rompilla, 545 U.S. at 381 (Court found 
deficient performance and prejudice when Rompilla’s 
“own contributions to the case were minimal” and even 
though he was “even actively obstructive by sending 
counsel on false leads.”). Even if Mr. Williams was not 
willing to cooperate with counsel, which he was, that 
fact would not abrogate counsel’s duty to thoroughly 
investigate Mr. Williams’ background for mitigation. 
See Blanco v. Singletary, 943 F.2d 1477, 1502 (11th Cir. 
1991) (counsel cannot “blindly follow” a client’s com-
mand to not present mitigating evidence and that com-
mand does not end counsel’s responsibility to conduct 
a reasonable mitigation investigation). 

 Mr. Williams’ counsel unreasonably failed to ask Mr. 
Williams any specific questions about or thoroughly in-
vestigate any aspect of Mr. Williams’ background. That 
failure constituted deficient performance. 

 
d. Failure to adequately investigate or 

interview any family members or 
friends for mitigation 

 Not only did counsel fail to adequately spend time 
with and interview Mr. Williams about his background, 
counsel also failed to adequately investigate or inter-
view any family members or friends for possible miti-
gation evidence. When asked at the evidentiary 
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hearing “How would you characterize the amount of 
work you did in preparation for the sentencing in the 
Marcus Williams case,” Mr. Funderburg testified that 
“I would say that we tried to contact as many people as 
we obtained information from from [sic] Marcus’ 
mother and his grandmother.” Mr. Funderburg did not 
know how many people he contacted and said “what-
ever is in my notes.” (Doc. 91 at 28). But both his and 
Ms. Wilson’s case files are silent on the issue of a miti-
gation investigation and do not contain any notes 
about any meetings with or list of any mitigation wit-
nesses. 

 Mr. Williams testified that counsel did not discuss 
with him prior to his trial any witnesses or information 
that counsel planned to present at the penalty phase 
or what aspects of his childhood or background that his 
counsel might argue to the jury. (Doc. 91 at 112-113). 
But Mr. Williams indicated that before trial his counsel 
asked him to give them “a list of relatives and friends 
that I could call as witnesses.” (Doc. 91 at 113). Mr. Wil-
liams testified that he wrote about twelve or thirteen 
names, including Glen Smith, Tim Cater, Marlon Both-
well, Tameka Richardson, Charlene Williams, and 
Eloise Williams, and others names he could not recall 
on a piece of paper and gave the list to counsel. (Doc. 
91 at 113). But the list provided by Mr. Williams is not 
in Ms. Wilson or Mr. Funderbug’s case files in the rec-
ord. And Mr. Funderburg testified his practice was to 
keep all papers and documents related to a case in his 
file. (Doc. 91 at 96). 
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 Counsels’ files do, however, contain a blank form 
provided by the trial court on which counsel was to list 
all possible mitigation witnesses for the penalty phase. 
(Doc. 84-50 at 70-73). In fact, on September 18, 1997, 
the trial court provided that form to counsel and or-
dered that counsel “shall have the defendant fill out 
and complete a list of any potential witnesses in this 
cause who might in any way assist counsel in their de-
fense of this case”; that counsel “retain a copy of this 
list for their files and investigative use”; and that coun-
sel furnish a completed and signed copy of that list to 
the trial judge within fourteen days of that September 
18, 1997 order. (Doc. 84-11 at 73-74). The trial court’s 
order also indicates that the list provided to the trial 
judge “shall remain under seal in the office of the un-
dersigned judge. Upon completion of the trial, the 
sealed list shall be made a part of the record in this 
cause. . . .” (Id.) Ms. Wilson’s fee declaration indicates 
that she mailed a copy of that order to Mr. Williams on 
September 20, 1997 “to complete and return.” (Doc. 84-
17 at 6). But the only copy of that form that the court 
can find in the record is completely blank. 

 Mr. Funderburg acknowledged that the form pro-
vided by the court was blank and testified at the evi-
dentiary hearing that he “would have produced a list 
independent of that form,” or “we would have prepared 
one on our own, not necessarily using this exact form.” 
(Doc. 91 at 30, 60). But the court can find no list of any 
mitigation witnesses in either counsel’s files. And Mr. 
Funderburg admitted at the evidentiary hearing that 
his case file contained no list of possible mitigation 
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witnesses. (Doc. 91 at 96). He gave no explanation for 
why some type of mitigation list was not in his or Ms. 
Wilson’s files for Mr. Williams’ case. 

 In fact, at sentencing, the trial judge inquired 
about the fact that it had not received a list of mitiga-
tion witnesses from the defendant as he had ordered. 
The trial judge stated at the sentencing hearing that 
“I think the record will reflect the Court has previously 
distributed to the defendant and his attorneys a list for 
prospective witnesses that the defendant would re-
quest be called. Quite frankly, based on that list, I don’t 
know whether any witnesses were listed as to the sen-
tencing phase.” (Doc. 84-29 at 92). 

 Mr. Funderburg responded to the trial judge that 
“[w]e did that through statements [attached to the pre-
sentence report]. [Mr. Williams] read through those 
and he said he wanted us to offer those and we did.” 
(Id. at 93). But the jury did not see those six written 
statements on behalf of Mr. Williams because counsel 
asked Eloise Williams on the day of the penalty phase 
of the trial to gather those statements for sentencing 
before the trial judge. And Mr. Funderburg did not tes-
tify that counsel talked to or interviewed any of the 
people who provided character references before re-
ceiving their statements from Eloise Williams. So, alt-
hough Mr. Williams provided a list of possible 
mitigation witnesses to counsel, they failed to compile 
or provide a completed list of possible mitigation wit-
nesses to the trial court as ordered. That failure was 
unreasonable and reflects counsel’s complete lack of ef-
fort to conduct any type of mitigation investigation. 
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 The court acknowledges that Mr. Funderburg tes-
tified that he did meet with Mr. Williams and talked 
about potential mitigation witnesses (doc. 91 at 47, 61) 
and that counsel had “contacted or tried to contact eve-
ryone that had been presented” (doc. 91 at 60). But the 
facts that counsel failed to compile any list of mitiga-
tion witnesses, no mitigation list is in either counsels’ 
case files, and the trial judge questioned why counsel 
failed to provide to the court a list of mitigation wit-
nesses as ordered undermine Mr. Funderburg’s testi-
mony. Reasonable counsel would have compiled a list 
of mitigation witnesses as ordered and provided that 
list to the trial court. And even if Mr. Funderburg did 
meet with Mr. Williams and talk about some mitiga-
tion witnesses, talking about some witnesses would not 
be enough. Counsel had a duty to thoroughly interview 
or investigate mitigation witnesses, but they failed to 
fulfill that constitutional duty. 

 Mr. Funderburg tried to justify this failure by tes-
tifying that “[i]f I recall, we actually had an in-camera 
meeting with [the trial judge] without the State being 
involved,” at which the trial judge questioned Mr. Wil-
liams about whether he had any other witnesses he 
wanted counsel to call as mitigation witnesses, but Mr. 
Williams answered “no.” (Doc. 91 at 60). But the only 
colloquy from the trial judge that this court can find in 
the record took place during the actual sentencing 
hearing on April 6, 1999. (Doc. 84-29 at 92-93). And 
that colloquy occurred immediately after the trial 
judge questioned why counsel failed to submit a list of 
mitigation witnesses. (Doc. 84-29 at 92). 
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 The responsibility to know what evidence is rele-
vant to mitigation, investigate any family members or 
friends to discover that mitigation evidence, and call 
them as witnesses during the penalty phase of the trial 
was on counsel, not Mr. Williams. Mr. Williams’ indica-
tion to the trial judge that he did not want to call any 
additional witnesses did not erase counsel’s duty to 
conduct a thorough mitigation investigation prior to 
the penalty phase before the jury and the sentencing 
hearing before the trial judge. 

 In addition to the counsels’ failure to compile a list 
of possible mitigation witnesses, both Ms. Wilson and 
Mr. Funderburg’s fee declarations show very little time 
meeting with family members at all, much less regard-
ing mitigation. In her fee declaration, Ms. Wilson indi-
cates that she spent at most only two hours total in 
conferences with “family,” but her declaration does not 
specify which family members. And her fee declaration 
indicates that she reviewed on April 4, 1999 the “char-
acter witness letters,” but Ms. Wilson did not actually 
collect those letters herself – counsel tasked Eloise Wil-
liams with collecting them. Ms. Wilson’s fee declara-
tion shows no other time investigating or interviewing 
Mr. Williams’s family members or any other witnesses 
for the penalty phase of the trial. (Doc. 84-17 at 6). The 
minimal time that Ms. Wilson spent talking to or inter-
viewing family members regarding Mr. Williams’ back-
ground was unreasonable, especially in light of Mr. 
Funderburg’s claims that Ms. Wilson was the one pri-
marily responsible for any mitigation efforts for the 
penalty phase of Mr. Williams’ trial. 



App. 120 

 And, although Mr. Funderburg testified that Ms. 
Wilson was primarily responsible for the penalty phase 
of Mr. Williams’ trial, Mr. Funderburg’s fee declaration 
submitted to the trial court showed he spent more, al-
beit minimal, time talking to family members and pre-
paring for the penalty phase of the trial. See (Doc. 84-
1 at 55-59). But Mr. Funderburg testified at the eviden-
tiary hearing that he could not identify any entry on 
his fee declaration “referring to interviews of mitiga-
tion witnesses.” (Doc. 91 at 29). And, at most, Mr. Fun-
derburg spent about twelve hours on the enitre penalty 
phase of the trial that included two 15 minute phone 
calls with Charlene on August 27, 1997 and September 
5, 1997; a 45 minute “meeting with Eloise” on October 
23, 1997; two short phone calls with Charlene regard-
ing “pastoral rights” and a continuation of the trial on 
November 6, 1997 and January 3, 1998; a 90 minute 
meeting with “Defendant’s family” on November 11, 
1998; and two telephone conferences with “witnesses” 
totaling 2.5 hours on November 16, 1998 and Decem-
ber 14, 1999. And on March 15, 1999, after the penalty 
phase of the trial before the jury in February 1999, Mr. 
Funderburg researched sentencing preparation and 
prepared Mr. Williams’s sentencing statement for the 
April 1999 sentencing before the trial judge. His fee 
declaration states “12.3 Hours at $20.00 per hour = 
$246 (Sentencing Phase).” (Doc. 84-1 at 55-59). 

 Generously interpreting Mr. Funderburg’s fee dec-
laration, he spent at most about a total of twelve hours 
preparing for the entire penalty phase of Mr. Williams’ 
trial, including minimal contact with Mr. Williams’ 
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family. And his trial counsel file and records do not re-
flect any additional time spent investigating or inter-
viewing family members or friends for mitigation 
purposes. Counsel had no list of mitigation witnesses 
in their files; no documented plan to secure mitigation 
evidence; and no notes from conversations with Mr. 
Williams, Charlene, Eloise, or any of his family mem-
bers regarding his family background. 

 Counsel had no reasonable excuse for failing to – 
at the very least – compile a list of all of Mr. Williams 
family members, including all the relatives with whom 
Mr. Williams had lived and all of his siblings, and reach 
out to them to find out about Mr. Williams’ childhood 
background. 

 The 1989 Guidelines do not establish a specific 
number of persons that counsel should interview, and 
the Eleventh Circuit has rejected the idea that there is 
a “magic number” of witnesses an attorney must inter-
view for mitigation. See Alderman v. Terry, 468 F.3d 
775, 792 (11th Cir. 2006). But the Eleventh Circuit has 
“found deficient performance in cases where an attor-
ney’s efforts to speak with available witnesses were in-
sufficient to formulate an accurate life profile of [the] 
defendant.” Williams v. Allen, 542 F.3d 1326, 1339 
(11th Cir. 2008) (alteration in original) (internal quo-
tation marks omitted) (quoting Jackson v. Herring, 42 
F.3d 1350, 1367 (11th Cir. 1995)). 

 Mr. Williams’ sisters Lacharo Williams and 
Sharenda Williams both testified at the evidentiary 
hearing that they were present at the penalty phase of 
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Mr. Williams’ trial in February 1999 but that neither 
Mr. Funderburg nor Ms. Wilson spoke to or interviewed 
them about their family background either before or on 
the day of the penalty phase of the trial. (Docs. 91 at 
153 & 92 at 211-212). LaCharo also testified at the ev-
identiary hearing that she was with her mother Char-
lene “when she was talking to [Ms. Wilson before the 
trial], but Ms. Wilson “didn’t have any interaction with 
me.” (Doc. 92 at 211). Both LaCharo and Sharenda tes-
tified they would have cooperated with Mr. Williams’ 
counsel and talked to them about their family back-
ground had counsel reached out to them. (Docs. 91 at 
153 & 92 at 212). Counsels’ failure to interview or in-
vestigate Mr. Williams’ sisters who were available and 
present at the penalty phase of the trial was unreason-
able. See Cooper v. Sec’y, Dep’t Of Corr., 646 F.3d 1328, 
1351-52 (11th Cir. 2011) (finding deficient performance 
based on an inadequate mitigation investigation 
where counsel only interviewed Cooper, his mother, 
and a psychologist, but not other available family 
members). 

 Mr. Funderburg’s case file also contains a note in 
his handwriting on which he wrote the names Takei-
sha Fomby, Barbara Powell, LaCharo Williams, and 
Sharenda Williams and “need excuse that their ap-
pearance was necessary in court on 2-25-99.” (Doc. 84-
11 at 29). Mr. Funderburg testified at the evidentiary 
hearing that none of the people listed on the note were 
called as mitigation witnesses. (Doc. 91 at 33). And 
Sharenda and LaCharo testified that neither of Mr. 
Williams’ trial counsel ever talked with them prior to, 
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during, or after the trial about mitigation or anything 
else, even though they were present at the penalty 
phase of the trial. (Docs. 91 at 153 & 92 at 212); see 
Johnson v. Sec’y, DOC, 643 F.3d 907, 935 (11th Cir. 
2011) (finding deficient performance where trial coun-
sel’s failure to speak with witnesses was not product of 
witnesses’ unavailability or unwillingness but coun-
sel’s lack of effort). Both LaCharo and Sharenda’s tes-
timony at the evidentiary hearing was credible and 
undermine Mr. Funderburg’s testimony that he had 
contacted or tried to contact all possible mitigation wit-
nesses. 

 And Mr. Williams’ childhood friend Marlon Both-
well testified at the evidentiary hearing that he knew 
Mr. Williams since he was around four-years-old; was 
living in Ashville in 1999; but no one contacted him 
about Mr. Williams during the time his case was going 
to trial. And Marlon Bothwell was one of the names 
that Mr. Williams testified he wrote on a piece of paper 
and gave to counsel to contact regarding testifying on 
Mr. Williams’ behalf. (Doc. 91 at 113). But counsel 
failed to reach out to Mr. Bothwell or ask him any ques-
tions regarding Mr. Williams’ background. And Mr. 
Bothwell testified that he would have cooperated with 
anyone working on Mr. Williams’ behalf if they had 
contacted him and asked what he knew about Marcus’ 
background. (Doc. 93 at 6, 18-19). Counsels’ failure to 
contact one of Mr. Williams’ childhood friends whose 
name Mr. Williams provided to them was unreasonable 
and deficient. 
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 When asked at the evidentiary hearing why he 
failed to contact any family members or friends prior 
to completing the Taylor Hardin evaluation paperwork 
on August 26, 1997, Mr. Funderbrug testified that “I 
don’t think at that time there was a lot of cooperation 
with those – with friends that were also suspects.” 
(Doc. 91 at 42). The court agrees that Mr. Williams’ 
childhood friend Alister Cook, who was partying with 
Mr. Williams the night Mr. Williams broke into Lottie 
Turner’s home and attempted to rape her, could have 
initially been a suspect and may not have cooperated 
with talking to counsel about Mr. Williams’ back-
ground; Mr. Cook gave several statements to the police 
about being with Mr. Williams the night of the Turner 
burglary and attempted rape. See (Doc. 84-6 at 25 & 
84-15 at 25-28). 

 But the record contains no evidence that Mr. Fun-
derburg or Ms. Wilson even attempted to talk to Mr. 
Cook about Mr. Williams’ background for mitigation. In 
fact, Mr. Funderburg included Mr. Cook on the list of 
witnesses he subpoenaed to appear for the November 
1998 trial, but Mr. Funderburg admitted at the eviden-
tiary hearing that he did not interview any of the sub-
poenaed witnesses for mitigation purposes. (Doc. 84-11 
at 44 & 91 at 37). Counsel’s failure to even attempt to 
talk to Mr. Williams’s closest friend Mr. Cook, who was 
“hanging” with Mr. Williams around the time of the 
Rowell murder, was deficient. 

 And Mr. Funderburg admitted that he had not 
reached out to any of Mr. Williams’ family or friends 
who were not suspects in the crime. (Doc. 91 at 42). Mr. 
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Williams’ sisters LaCharo and Sharenda and friend 
Marlon Bothwell who all testified at the evidentiary 
hearing were not suspects in the case. See (Doc. 84-6 at 
4-6). They were available witnesses that counsel could 
have interviewed thoroughly about Mr. Williams and 
his family background. See Hardwick, 803 F.3d at 554 
(reasonable counsel would have pursued avenues of 
mitigation by interviewing available family members). 
But counsel failed to conduct a thorough mitigation in-
vestigation, ignored Mr. Williams’ sisters who were ac-
tually present at the penalty phase of the trial, and 
failed to thoroughly interview close family members 
who were willing and available to testify. Those fail-
ures were unreasonable. 

 
e. Failure to Adequately Interview and 

Prepare the Penalty Phase Witnesses 

 Counsel also failed to thoroughly interview and 
prepare prior to Mr. Williams’ trial the only two family 
members they called as witnesses at the penalty phase 
– Charlene Williams and Eloise Williams. Mr. Funder-
burg testified that “the mother and the grandmother 
seems were the primary two we would have met with 
on several occasions. . . .” (Doc. 91 at 30). But Mr. Fun-
derburg did not have clear understanding of Mr. Wil-
liams’ family dynamics because he thought Beulah 
Williams was Mr. Williams’ grandmother, when she in 
fact was his great-grandmother. See (Doc. 91 at 43). 
And counsel did not call Beulah Williams to testify at 
the penalty phase of the trial; they called his aunt 
Eloise Williams. 
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 And counsel’s decision to call two mitigation wit-
nesses at the penalty phase whom they failed to thor-
oughly interview prior to their testimony was deficient. 
See Andrus v. Texas, 140 S. Ct. 1875, 1882 (2020) (find-
ing deficient performance where counsel was “barely 
acquainted” with the mitigation witnesses and “did not 
prepare the witnesses or go over their testimony before 
calling them to the stand”). Eloise testified at the evi-
dentiary hearing that counsel did not meet with her 
about her testimony until the day of her testimony at 
the penalty phase “in a little room at the courthouse”; 
that they met “not long at all” about “fifteen minutes”; 
that counsel asked her “general things” “about his fam-
ily life”; and that counsel did not seem to have an “un-
derstanding at that time of Marcus’ life story.” (Doc. 92 
at 134-135). Eloise also stated that before the trial 
date, counsel did “not get in touch with me or not told 
me, ask me things”; did not ask her any questions re-
garding sexual issues in Marcus’ family, behavior is-
sues, or substance abuse history for Mr. Williams or his 
family; and did not explain mitigation evidence to her 
or what would be useful or helpful for Mr. Williams’ 
case. (Doc. 92 at 135-136). And Mr. Funderburg’s testi-
mony that he primarily met with Mr. Williams’ mother 
and “grandmother” supports Eloise’s testimony that 
counsel did not thoroughly interview her before her 
testimony at the penalty phase of the trial. 

 Charlene testified that she met with Mr. Williams’ 
counsel “maybe three times” for “not long,” “about 
thirty minutes.” (Doc. 92 at 191-192). She testified that 
counsel asked to meet with her one time; that she went 
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herself the other two times to talk to them about the 
trial; and that she talked to Ms. Wilson first and then 
to Mr. Funderburg. (Id.) Charlene testified that when 
she went to Pell City to meet with counsel on one occa-
sion, her cousin Gwin Fomby went with her, but coun-
sel did not attempt to interview Ms. Fomby. (Id. at 192). 
Charlene also testified that Mr. Williams’ trial counsel 
did not ask her to put them in contact with any other 
family members; never came to her home to meet with 
her; did not explain to her the meaning of mitigation 
evidence; did not explain what kind of evidence would 
be helpful to Mr. Williams’ case; and did not ask her 
about alcohol or sexual abuse in the family. She stated 
that had counsel asked her about these specific things, 
she would have cooperated with them and answered 
their questions. (Doc. 92 at 192-193). 

 And the Eleventh Circuit noted in its decision re-
manding this case that both Charlene and Eloise’s tes-
timony at the penalty phase of the trial was “brief ” and 
that counsel “elicited testimony [from them] that por-
trayed [Mr. Williams] in a negative light” that was 
“likely more harmful than helpful.” Williams, 791 F. 3d 
at 1270. The fact that counsel elicited testimony from 
Charlene and Eloise that was harmful to Mr. Williams’ 
case indicates that counsel had no real understanding 
of Mr. Williams’ background and had not thoroughly 
interviewed either Charlene or Eloise about the details 
of Mr. Williams’ background prior to their testimony. 

 Most telling about counsel’s lack of understanding 
about Mr. Williams’ abandonment by his mother in-
volved counsel’s questions of Charlene and her 
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testimony at the penalty phase that could have given 
the jury the impression that she spent considerable 
amount of time with her son when he was growing up. 

Q. Where was [Mr. Williams] when he wasn’t 
with you? 

A. He lived with my grandmother and my 
aunt. They helped me because I was a 
young girl. 

. . . . 

Q. Prior to this time, had Marcus been a 
problem child to you in any way? 

A. No, he had never been. 

Q. Did you spend a lot of time with him 
when he was growing up? 

A. Yes. Marcus was the baby for five and a 
half years. 

(Doc. 84-29 at 18, 22). From her testimony, the jury 
could conclude that Mr. Williams at times lived with 
relatives because Charlene was a “young girl”; that she 
never had any problems with Mr. Williams when she 
was raising him; and she spent a lot of time with him 
when he was growing up. None of her testimony re-
vealed the true dysfunction and troubled history Mr. 
Williams faced being raised by an alcoholic mother 
whose abandonment of him impacted his life in a trau-
matic way. Counsel presented but a “hallow shell” of 
Mr. Williams’ traumatic and troubling childhood. See 
Collier v. Turpin, 177 F.3d 1184, 1201 (11th Cir. 1999) 
(Court found deficient performance where counsel 
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called ten witnesses but the examinations were “mini-
mal”; “Counsel presented no more than a hollow shell 
of the testimony necessary for a ‘particularized consid-
eration of relevant aspects’ of the defendant’s back-
ground.”). 

 Counsel failed to ask Charlene about her own al-
cohol abuse, her inability to care for her children, her 
abandonment of her children, the domestic violence 
she suffered by Jeff Deavers that Mr. Williams’ wit-
nessed, the sexual abuse of her daughter by Brian Wil-
liams that Charlene failed to do anything about, or the 
fact that she allowed men to sleep with her while in 
her bed with Mr. Williams. Counsel failed to ask be-
cause they failed to even look for this mitigation evi-
dence. See Andrus, 140 S. Ct. At 1877 (“Andrus’ 
defense counsel not only neglected to present [mitigat-
ing evidence]; he failed to even look for it.”). 

 Reasonable counsel would have thoroughly inter-
viewed Charlene and Eloise before their testimony, 
asked specific questions of them as called for by the 
prevailing norms at that time, and spoke to other fam-
ily members who could verify the cycle of dysfunction 
in which Mr. Williams was raised. Instead, Mr. Wil-
liams put Charlene and Eloise on the stand without 
thoroughly interviewing them and without a true un-
derstanding of Mr. Williams’ family dysfunction and 
troubled history. See Wiggins, 529 U.S. at 534 (Coun-
sel’s “partial presentation of a mitigation case sug-
gest[s] that their incomplete investigation was the 
result of inattention, not reasoned strategic judg-
ment.”). 
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 A reasonable attorney would have thoroughly in-
terviewed all family members with whom Mr. Williams 
lived during his childhood, any family member who 
could explain how Mr. Williams’ grew up, and any 
friend of his that knew his background. And a reason-
able attorney would have asked specific questions 
called for by the prevailing norms at that time, espe-
cially regarding Mr. Williams and his family’s past his-
tory of sexual abuse and alcoholism. Had counsel 
conducted an adequate and thorough mitigation inves-
tigation with Mr. Williams’ family members and 
friends, they would have uncovered evidence of the his-
tory of sexual abuse throughout his family, history of 
alcoholism in his family, and the depth of the dysfunc-
tion and chaos in Mr. Williams’ troubled family history. 
Counsel’s failure to conduct a thorough investigation 
into Mr. Williams’ family background constitutes defi-
cient performance. 

 
3. What a Reasonable Investigation Would 

Have Uncovered 

 As the court has thoroughly discussed supra, Mr. 
Williams’ counsel failed to thoroughly investigate Mr. 
Williams’ background for mitigation evidence. Had 
counsel performed a thorough mitigation investiga-
tion, they would have uncovered powerful mitigation 
evidence about Mr. Williams’ background that the jury 
never heard. 
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a. Preliminary Matters 

 But before the court sets out the mitigation evi-
dence that the court finds a thorough investigation 
would have uncovered, it must first address a few pre-
liminary issues. 

 
i. Consideration of Strategic Choices 

 The court first must address whether counsel’s 
failure to conduct a thorough mitigation investigation 
and present the mitigation evidence presented at the 
evidentiary hearing involved a strategic decision by 
counsel. Counsel’s failure to present mitigating evi-
dence is not per se ineffective assistance of counsel and 
can “on occasion, be justified as a strategic choice.” 
Hardwick, 803 F.3d at 551. 

 At the evidentiary hearing, Mr. Funderburg justi-
fied his decision not to present evidence concerning Mr. 
Williams’s “future dangerousness” or propensity for 
sexual violence because he did not want to indicate to 
the jury that his client was predisposed to sexual vio-
lence. (Doc. 91 at 76). And Mr. Funderburg testified 
that he successfully kept out of the guilty phase of Mr. 
Williams’ trial any reference to Mr. Williams’ at-
tempted rape of Ms. Turner just eighteen days after his 
rape and murder of Ms. Rowell. (Doc. 91 at 78). 

 But that strategic decision to keep out the subse-
quent attempted rape of Ms. Turner did not eradicate 
counsel’s duty to first thoroughly investigate Mr. Wil-
liams’ background for any mitigating evidence that 
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might shed light on why he committed both sexual 
crimes. “Strategic choices made after thorough investi-
gation of law and facts relevant to plausible options are 
virtually unchallengeable. . . .” Strickland, 466 U.S. at 
690 (emphasis added). Counsel’s decision not to inves-
tigate or present mitigating evidence is “only reasona-
ble, and thus due deference, to the extent that it is 
based on a professionally reasonable investigation.” 
Hardwick, 803 F.3d at 551. 

 Here, counsel’s alleged strategic decision to keep 
out of evidence Mr. Williams’ subsequent sexual crime 
may have made sense during the guilt phase of the 
trial, but that decision was not made after a thorough 
investigation of Mr. Williams’ background and was not 
based on a professionally reasonable investigation re-
garding the penalty phase of the trial. Counsel unrea-
sonably failed to even ascertain what mitigation 
evidence existed regarding Mr. Williams childhood sex-
ual abuse or childhood sexual history. Reasonable 
counsel would have conducted a thorough mitigation 
investigation into Mr. Williams’ past sexual history, 
asked Mr. Williams specific questions regarding his 
past sexual abuse and his sexual experiences, pro-
cessed that information, and then a made a “strategic” 
decision whether to present that evidence to the jury 
at the penalty stage of the trial. Counsel cannot side-
step the first requirement – the thorough mitigation 
investigation – and then claim they strategically chose 
to not present mitigating evidence they did not bother 
to ask about or discover. 



App. 133 

 So, counsel’s claims to have strategically decided 
to keep out any evidence of the sexual abuse and devi-
ant sexual circumstances to which Mr. Williams was 
subjected as a child come too late. Counsel could not 
strategically decide to keep out evidence of which they 
were not aware because of their unreasonable mitiga-
tion investigation. 

 Mr. Funderburg also testified that he would not 
have wanted to introduce evidence that conflicted with 
Mr. Williams’ pretrial competency report, in which Dr. 
Smith with Taylor Hardin stated that Mr. Williams 
“denied history of childhood sexual, emotional, or phys-
ical abuse.” (Doc. 84-10 at 34). But Mr. Williams testi-
fied that Dr. Smith did not ask him specifically about 
whether he had been sexually abused, but instead 
asked general questions about his background. He ad-
mitted at the evidentiary hearing that he did not tell 
Dr. Smith about the sexual abuse by Mario because she 
did not specifically ask him about it. (Doc. 91 at 110-
111). And if Mr. Williams did not offer that information 
to Dr. Smith based on her general questions, that cir-
cumstance could explain Dr. Smith’s notation that Mr. 
Williams denied any such abuse. 

 But in any event, as the Eleventh Circuit pointed 
out in this case, “[a]lthough [the statement regarding 
Mr. Williams’s denial of sexual abuse] may be relevant 
to [this court’s] Strickland analysis, it does not by itself 
foreclose relief.” Williams, 791 F.3d at 1277. The Elev-
enth Circuit stated that “[b]ecause this report only 
evaluated Mr. Williams’s ‘competency to stand trial 
and mental state at the time of the alleged offense,’ it 
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is not an adequate substitute for the ‘thorough investi-
gation’ required of attorneys representing capital de-
fendants.” Williams, 791 F.3d at 1277 (quoting 
Williams v. Taylor, 529 U.S. 362, 396 (2000)) (emphasis 
added); see also Wiggins, 539 U.S. at 532 (Counsel’s “de-
cision to hire a psychologist sheds no light on the ex-
tent of the investigation into petitioner’s social 
background.”). And the Eleventh Circuit further stated 
that the fact that the competency report was not a sub-
stitute for a thorough mitigation investigation was “es-
pecially true because the competency report itself 
came with a significant disclaimer: ‘this information 
should be viewed cautiously without verification by a 
third party.” Id. And Mr. Funderburg testified that nei-
ther he nor Ms. Wilson attempted to verify the infor-
mation contained in the competency report. (Doc. 91 at 
47). So, the notation in Dr. Smith’s report that Mr. Wil-
liams denied being sexually abused does not justify 
counsel’s failure to conduct a thorough mitigation in-
vestigation into Mr. Williams’ background. 

 Mr. Funderburg also testified that the trial judge 
would not have granted a motion for an independent 
mental health evaluation of Mr. Williams, apart from 
the Taylor Hardin evaluation, unless counsel had a ba-
sis for asking for one. And Mr. Funderburg testified 
that the he did not see “any need for a mental health 
evaluation based on the Taylor Hardin report and [his] 
dealings with Mr. Williams.” (Doc. 91 at 67). 

 But Dr. Smith’s Taylor Hardin evaluation of Mr. 
Williams only assessed Mr. Williams’ competency to 
stand trial and his mental status at the time of the 
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crime and was not for mitigation. A defendant can be 
competent to stand trial but have suffered traumatic 
childhood experiences that deeply affect his psycholog-
ical development and behavior. See Hardwick, 803 F.3d 
at 553 (“Dr. Barnard was appointed solely to evaluate 
Hardwick for competency and sanity, not for mitiga-
tion,” and counsel did not discuss mitigation evidence 
with the doctor.). But because Mr. Williams’ trial coun-
sel failed to conduct a thorough mitigation investiga-
tion to discover those childhood experiences, they 
failed to supply any relevant information to Dr. Smith 
about Mr. Williams’ past sexual history and lacked any 
background information to properly evaluate Dr. 
Smith’s evaluation in light of Mr. Williams’ troubling 
background. See Hardwick, 803 F.3d at 553 (finding de-
ficient performance where counsel, prior to the compe-
tency evaluation, failed to give Dr. Barnard any limited 
background information on Hardwick). Reasonable 
counsel would have thoroughly interviewing Mr. Wil-
liams and his family members before the competency 
evaluation and providing that information to Dr. 
Smith. 

 And a reasonable attorney evaluating Dr. Smith’s 
report would have seen red flags that would have led 
him to at least ask for an independent mental health 
evaluation. Dr. Smith’s report indicates that Mr. Wil-
liams “has had difficulty sustaining interpersonal, da-
ting relationships for longer than three months at any 
given time”; that he began drinking at the age of four-
teen or fifteen and would consume two six-packs of 
beer to get drunk; that he reported having “vague 
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suicidal ideation from time to time . . . and ‘thoughts of 
just you know knife . . . jumping off building . . . they 
come and go pretty often . . . ’ ”; that on the day of the 
crime Mr. Williams was “being driven to ‘do something 
stupid’ by ‘hearing voices telling me to just do it . . . try 
something stupid . . . it was like my own voice, my in-
ner voice telling me to do something’ ”; and that Mr. 
Williams “attributed his behavior on [that day of the 
crime] to ‘I’ve always been neglected . . . looked down 
upon.’ ” Dr. Smith also indicated in her report that Mr. 
Williams’ “pattern of behavior over time[ ] is also con-
sistent with personality disorder, most likely antiso-
cial.” (Doc. 87-1 at 57-64) (emphasis added). Yet, Mr. 
Williams’ counsel “disregarded, rather than explored, 
the multiple red flags.” See Andrus, 140 S. Ct. at 1883. 

 Given what Mr. Williams’ trial counsel knew about 
the sexual nature of the crime and the role of alcohol 
and drugs in his conduct, these red flags in Dr. Smith’s 
report would have prompted a reasonable attorney to 
explore any underlying reasons in Mr. William’s his-
tory for his difficulty maintaining interpersonal rela-
tionships, alcohol abuse as a young teenager, suicidal 
ideation experienced “pretty often,” hearing his inner 
voice telling him to “do something stupid” in a alcohol 
and drug induced state on the day of the crime, and 
feelings of severe neglect. See Hardwick, 803 F.3d at 
553 (Hardwick’s competency assessment included red 
flags that counsel should have investigated including 
Hardwick’s alcohol and drug abuse at an early age and 
diagnosis of anti-social personality disorder.). 
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 Had Mr. Williams’ trial counsel conducted a thor-
ough mitigation investigation into Mr. Williams’ back-
ground and discovered his troubling sexual history and 
alcohol abuse at an early age, coupled with these red 
flags from Dr. Smith’s report, they would have had a 
basis to at least request from the trial judge an inde-
pendent mental health evaluation regarding the ef-
fects of his past sexual experiences, alcohol abuse, 
abandonment by his mother, and overall troubled 
background on his psychological development for miti-
gation purposes. 

 And, in his January 16, 1998 “Order on Pre-trial 
Motions Filed to Date,” the trial judge in essence in-
vited a defense motion for independent psychological 
testing and stated that “Defendant will be filing mo-
tion for funds for independent psychologist for inde-
pendent test. Defendant’s counsel to advise the Court 
in advance the basis for said testing.” (Vol. IV, Tab R-
27 at 87). But counsel never filed a motion with such 
request. Had Mr. Williams’ trial counsel conducted a 
thorough mitigation investigation and discovered all of 
the mitigation evidence that a reasonable investiga-
tion would have uncovered, trial counsel would have 
had a basis to at least ask the trial judge for funds for 
an independent mental health evaluation for mitiga-
tion purposes. Given the trial judge’s willingness to 
grant trial counsel’s request for independent DNA re-
testing even though Mr. Williams had confessed to the 
crime and the first round of DNA testing linked him to 
the crime, the trial judge would have likely granted a 
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request from trial counsel for an independent mental 
health evaluation. 

 And Mr. Funderburg gave no testimony at the ev-
identiary hearing that counsel’s trial strategy was to 
not investigate Mr. Williams’ background. See Daniel, 
822 F.3d at 1268 (“It is important to Mr. Daniel’s case 
that this record includes nothing to indicate that trial 
counsel’s limited investigation into Mr. Daniel’s trou-
bled family background was the product of reasonable 
professional judgment.”) Mr. Funderburg gave no indi-
cation that counsels’ trial strategy was to not talk to 
all available family members about Mr. Williams’ back-
ground. In fact, he claimed to have contacted everyone 
he knew to contact, yet he had no mitigation list or 
notes from any mitigation interviews in his case file 
and did not interview Mr. Williams’ sisters who testi-
fied at the evidentiary hearing. And Mr. Funderburg 
gave no testimony at the evidentiary hearing that 
counsels’ trial strategy was to not explain to the jury 
Mr. Williams’ and his family’s history of alcohol abuse, 
including by family members with whom Mr. Williams’ 
lived when he was a child. In fact, counsel specifically 
asked the jury to take into consideration as a mitigat-
ing factor that Mr. Williams had been drinking and do-
ing drugs the day of the rape and murder. (Doc. 84-29 
at 15). 

 So, the court finds that counsel’s failure to thor-
oughly investigate Mr. Williams’ background for possi-
ble mitigation evidence and present that evidence at 
the penalty phase of the trial was not the result of any 
reasonable trial strategy. 
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ii. Consideration of Expert Testimony 

 The court also must decide whether it can consider 
as mitigating evidence the testimony and opinions of 
Dr. Mendel and Dr. Benedict. Mr. Williams must 
demonstrate that a reasonable investigation for miti-
gation evidence would have uncovered the mitigating 
evidence he presented at the evidentiary hearing. See 
Blanco v. Singletary, 942 F.2d 1477, 1500 (11th Cir. 
1991). When that mitigation evidence includes expert 
testimony, a petitioner must show a “reasonable likeli-
hood that an ordinary competent attorney conducting 
a reasonable investigation would have found an expert 
similar to the one eventually produced.” Elledge v. 
Dugger, 823 F.2d 1439, 1446 (11th Cir. 1987) (opinion 
withdrawn in part on a different issue by 833 F.2d 250 
(11th Cir. 1987)). 

 If Mr. Williams cannot show a reasonable likeli-
hood that a “similar expert could have been found at 
the pertinent time by an ordinary competent attorney 
using reasonably diligent effort,” he “was not preju-
diced by counsel’s failure to investigate.” Elledge, 823 
F.2d at 1446. “Merely proving that someone – years 
later – located an expert who will testify favorably is 
irrelevant” unless Mr. Williams can make this showing. 
See id. 

 
Dr. Mendel 

 Dr. Mendel testified that he is a clinical psycholo-
gist in Raleigh, North Carolina. (Doc. 93 at 34). He 
completed his degree at Princeton in 1984 and received 
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his Masters and PhD in clinical psychology from the 
University of Michigan in 1992. (Id. at 35). 

 Dr. Mendel found that his testing of Mr. Williams 
would not support a formal diagnosis of PTSD as a re-
sult of Mr. Williams’ sexual abuse by Mario and other 
traumatic childhood experiences. But Dr. Mendel testi-
fied regarding how Mr. Williams’ abandonment by his 
mother, past sexual abuse, alcoholism, family history 
of both alcoholism and sexual abuse, and overall family 
dysfunction contributed to Mr. Williams’ overall devel-
opment and later sexual crime. (Doc. 93 at 34-131). 

 Dr. Mendel testified that, during the time he 
worked on his dissertation in the “mid eighties or late 
eighties,” the National Center for Child Abuse and Ne-
glect was and still is located in Huntsville, Alabama. 
He testified that based on the location of that Center 
in Huntsville, he “think[s] there actually were and still 
are a lot of experts in the impact of child abuse here in 
Alabama,” but he did not know if any of them were 
closer than Huntsville. (Doc. 93 at 64). 

 The court finds that based on Dr. Mendel’s testi-
mony a reasonable likelihood exists that Mr. Williams’ 
counsel could have found an expert similar to Dr. Men-
del in 1999 in Alabama to testify about the impact of 
Mr. Williams’ abandonment by his mother, history of 
sexual abuse, alcohol abuse, and overall dysfunctional 
upbringing. And, the State did not raise any specific 
objection to the court’s consideration of Dr. Mendel’s 
testimony in its post-hearing brief. See (Doc. 89 at 31-
34). So, the court will consider Dr. Mendel’s testimony 
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as mitigation evidence that reasonable counsel could 
have presented at Mr. Williams’ trial in 1999. 

 
Dr. Benedict 

 Dr. Benedict received his Ph.D in Clinical Psychol-
ogy in 1992 from the University of North Carolina at 
Chapel Hill and completed his Postdoctoral Fellowship 
in Child and Adolescent Clinical Psychology and Neu-
ropsychology at Harvard Medical School in 1993. 

 Dr. Benedict testified at the evidentiary hearing 
regarding the affects of Mr. Williams’ sexual abuse by 
Mario and overall dysfunctional upbringing on his de-
velopment. (Doc. 91 at 166-231). He also testified that 
Mr. Williams suffered from “complex trauma syn-
drome,” a diagnosis that Dr. Benedict concedes was not 
in a “diagnostic manual to which [an expert] could 
have turned.” (Doc. 91 at 226). 

 Dr. Benedict testified that a “suitably trained cli-
nician,” such as a social worker, psychologist, psychia-
trist, or licensed counsel, with knowledge of the 
“dynamics of child sexual abuse . . . and neglect, who 
was current with the literature” in 1999 could have 
reached the same diagnosis of “complex trauma syn-
drome” or “complex PTSD.” (Doc. 91 at 228-229). Dr. 
Benedict assumed that “child and adolescent trained 
clinicians” were available to testify regarding “complex 
trauma syndrome” in Alabama in 1999. (Id. at 230). 

 The State objected to the court’s consideration of 
Dr. Benedict’s opinion and testimony regarding his 
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opinion that Mr. Williams suffers from “complex post-
traumatic stress syndrome.” (Doc. 89 at 31). First, the 
State argues that Mr. Williams never raised any claim 
in his habeas petition “regarding trial counsel’s failure 
to present expert testimony from a psychologist” and 
that he never raised a claim of ineffective assistance of 
counsel for failure to present psychological testimony 
in his Rule 32 petition. (Id.). But Mr. Williams specifi-
cally argued in his amended habeas petition in the con-
text of a failure to investigate claim that “[a]lthough a 
thorough, defense sponsored, mental health evaluation 
was essential to Mr. Williams’ defense, trial counsel 
failed to obtain one.” (Doc. 5 at 36) (citing Fortenberry 
v. Haley, 297 F.3d 1213, 1126 (11th Cir. 2002) (“The 
duty to investigate requires that counsel ‘conduct a 
substantial investigation into any of his client’s plau-
sible lines of defense.’ ”). So, the court finds that Mr. 
Williams has presented Dr. Benedict’s testimony and 
report as part of the failure to investigate claim that is 
properly before this court. 

 The State also argues that the court should not 
consider Dr. Benedict’s opinion and testimony regard-
ing his diagnosis of “complex trauma syndrom” be-
cause Dr. Benedict conducted no testing for 
psychological trauma on Mr. Williams; Dr. Benedict ad-
mitted that Mr. Williams did not describe his encoun-
ters with Mario as “traumatic”; the DSM-4 diagnostic 
manual did not in 1999 and does not currently recog-
nize “complex trauma syndrome” as a diagnosable 
mental disorder; and Dr. Benedict testified that Mr. 
Williams’ alleged “complex post traumatic stress 
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disorder” did not manifest until 2007, nearly a decade 
after the trial. (Doc. 89 at 33-34). 

 And Dr. King, the State’s expert, testified at the 
evidentiary hearing that neither the DSM-4 or DSM-5 
diagnostic manuals contain a diagnosis of “complex 
trauma syndrome.” (Doc. 92 at 55). Dr. King also indi-
cated that complex trauma syndrome “was actually 
originally proposed in 1994, didn’t gel in terms of pos-
sibility until about 2005, 2006, [and] now is under con-
sideration.” (Doc. 92 at 56). He explained that this 
syndrome would be “subsumed under posttraumatic 
stress disorder,” a mental disorder from which both Dr. 
Mendel and Dr. King found Mr. Williams did not suffer 
at the time of the crime. (Doc. 92 at 56-57 & Doc. 93 at 
93). 

 Because the DSM-4 diagnostic manual in effect at 
the time of Mr. Williams’ trial did not include “complex 
trauma syndrome” as a recognized diagnosis, the court 
finds that Mr. Williams’ counsel in 1999 could not have 
found an expert like Dr. Benedict who would have tes-
tified that Mr. Williams suffered from that syndrome. 
So the court will not consider Dr. Benedict’s testimony 
or opinion regarding his “complex trauma syndrome” 
diagnosis of Mr. Williams. 

 But the court finds that Mr. Williams’ trial counsel 
in 1999 could have found an expert like Dr. Benedict 
who could have testified regarding the impact of Mr. 
Williams’ sexual abuse by Mario and overall dysfunc-
tional upbringing on his psychological development. 
So, the court will consider Dr. Benedict’s testimony and 
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opinion as it relates to Mr. Williams’ childhood experi-
ences on his psychological development for mitigation 
purposes. 

b. Evidence that a Reasonable Investi-
gation Would have Uncovered 

 In addition to the evidence that trial counsel al-
ready presented during the penalty-phase presenta-
tion at Mr. Williams’ trial, the jury would have heard 
the evidence as set out in detail supra in the eviden-
tiary hearing section of this Memorandum Opinion. 
Had Mr. Williams’ trial counsel conducted a thorough 
mitigation investigation, the jury and the trial judge 
would have heard the following mitigation evidence: 

• While in the care of his alcoholic mother, 
Mr. Williams was sexually abused three 
or four times between the ages of four and 
six by an older boy Mario Mostello when 
Mr. Williams and his mother Charlene 
lived with the Mostellos. Mr. Williams felt 
shame and depression, had thoughts of 
hurting or killing himself, began having 
nightmares about falling off a cliff or 
drowning, began wetting the bed after his 
sexual abuse by Mario, and had difficulty 
maintaining a relationship with a girl for 
more than three months. 

• Mr. Williams was exposed to adult sexual 
relations early in his life when living with 
his mother until around the age of six or 
seven when Charlene would have boy-
friends sleep in the same bed that she 
shared with Mr. Williams. Mr. Williams 
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would wake up in his mother’s bed and 
find men in the same bed with him. 

• Charlene had poor parenting skills; lived 
with her children in poverty, sometimes 
in homes without running water, plumb-
ing, or electricity; left the children to fend 
for themselves; and did not appropriately 
supervise her children. 

• Charlene abandoned Mr. Williams when 
he was around six or seven years old be-
cause of her alcohol use and inability to 
properly care for him. Mr. Williams’ con-
tact with his mother after the abandon-
ment was inconsistent, resulting in 
various reunions and painful separations 
from her. Because of Charlene’s abandon-
ment of Mr. Williams, he bounced be-
tween living with different relatives 
many times and never had a particular 
place he called home. Mr. Williams felt 
unwanted, rejected, abandoned, and be-
trayed throughout his life because of 
Charlene’s abandonment. 

• When Mr. Williams was only ten years 
old, his teenage cousin Brian arranged for 
Mr. Williams to watch Brian having sex 
with girls. Mr. Williams became sexually 
active with females at the young age of 
ten. Mr. Williams was hypersexual as a 
young boy and had one hundred fifty to 
two hundred sexual partners by the time 
he was arrested in an effort to prove that 
he was not gay. Mr. Williams also became 
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hypermasculine and aggressive in his 
teenage years because of his childhood 
sexual abuse. 

• Sexual abuse was rampant throughout 
Mr. Williams’ family. Mr. Williams’s great-
grandmother, Beulah, was reportedly 
raped by her uncle; his grandmother 
Laura’s first child was fathered by her 
cousin; his aunt Veronica was molested as 
a child by her aunt’s boyfriend; and his 
cousin Brian Williams, in addition to al-
lowing Mr. Williams to watch him having 
sex with his girlfriend, molested Mr. Wil-
liams’s sister LaCharo and his cousin Za-
kia Fomby. 

• When he was twelve or thirteen years old, 
Mr. Williams witnessed domestic abuse 
involving his mother Charlene and her 
boyfriend Jeff Deavers. Mr. Deavers 
struck Charlene with his bare hands, and 
Mr. Williams grabbed a knife and tried to 
stab Mr. Deavers. 

• When Mr. Williams was a teenager and 
living with Eloise, her husband Robert 
physically abused Mr. Williams by pick-
ing him up in the air and body slamming 
him to the ground because Mr. Williams 
walked away from the stove when he was 
cooking. 

• Mr. Williams was raised by and lived with 
alcoholics during his childhood, including 
his mother Charlene, his great-grand-
mother Beulah, and his uncle Robert 
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Williams. Beulah drank so heavily that 
she would become incoherent and urinate 
on herself; Charlene would drink heavily 
and party instead of watching her chil-
dren, leaving Mr. Williams’ susceptible to 
the sexual abuse by Mario; Charlene was 
influenced to drink heavily by Beulah and 
other relatives she saw abusing alcohol; 
and Robert was a heavy drinker who 
drank almost every day to the point of in-
toxication. 

• Mr. Williams began drinking alcohol as a 
young teenager and was heavily drinking 
and often drunk by the time he was six-
teen or seventeen years old. After his ex-
pulsion from the Job Corp about ten days 
before the murder, Mr. Williams was 
drinking excessively and smoking mari-
juana. 

Counsels’ failure to thoroughly investigate Mr. Wil-
liams’ background deprived the jury and the trial 
judge from hearing any of this powerful mitigating ev-
idence. 

 
B. Prejudice 

 But the ineffective assistance of counsel claim 
based on an unreasonable mitigation investigation 
does not end with a finding of deficient performance. 
Mr. Williams must also show that he was prejudiced by 
his counsels’ deficient performance. In this case, the 
court finds that, not only was Mr. Williams’ counsels’ 
performance deficient because they failed to conduct a 
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thorough mitigation investigation as set out in detail 
supra, that failure prejudiced Mr. Williams. 

 To prove prejudice, Mr. Williams must show a “rea-
sonable probability that, absent the errors, the sen-
tencer . . . would have concluded that the balance of 
aggravating and mitigating circumstances did not 
warrant death.’ ” Jones v. Sec’y, Florida Dep’t of Corr., 
834 F.3d 1299, 1312 (11th Cir. 2016) (quoting Strick-
land, 466 U.S. at 695) (emphasis added). “A reasonable 
probability is a probability sufficient to undermine 
confidence in the outcome, which is a lesser showing 
than a preponderance of the evidence.” Sealey v. War-
den, Georgia Diagnostic Prison, 954 F.3d 1338, 1360 
(11th Cir. 2020) (internal quotation marks and cita-
tions omitted) (quoting Strickland, 466 U.S. at 694) 
(emphasis added). 

 In evaluating that probability, this court must 
“consider the totality of the available mitigation evi-
dence – both that adduced at trial, and the evidence 
adduced in the habeas proceeding – and reweigh it 
against the evidence in aggravation.” Id. (quoting Por-
ter v. McCollum, 558 U.S. 30, 41 (2009)). Taking into 
consideration all of the evidence presented at both the 
penalty phase of Mr. Williams’s trial and the evidence 
from the evidentiary hearing that a reasonable mitiga-
tion investigation would have revealed, this court finds 
that Mr. Williams has established a reasonable proba-
bility that his sentence would have been different but 
for his trial counsel’s deficient performance. 
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 As an initial matter, the court finds that Mr. Wil-
liams failed to present any evidence or testimony re-
garding what Mr. Williams’ closest friend Alister Cook 
would have told the jury about Mr. Williams’ back-
ground; his family’s history of mental illness; or Mr. 
Williams’ “redeeming characteristics.” Mr. Williams 
did not call Mr. Cook as a witness at the evidentiary 
hearing and did not submit an affidavit from him that 
the court can find; so the court has no evidence about 
what Mr. Cook would have testified regarding Mr. Wil-
liams’ background. Mr. Williams also did not call any 
of the individuals he listed in his amended petition as 
witnesses at the evidentiary hearing who could have 
testified about Mr. Williams’ redeeming characteris-
tics. See (Doc. 5 at 63). And none of the witnesses that 
testified at the evidentiary hearing testified about any 
history of mental illness in Mr. Williams’ family. 

 So, Mr. Williams has failed to show how counsels’ 
failures to interview Mr. Cook, investigate Mr. Wil-
liams’ background for his family’s history of mental ill-
ness, or present mitigating evidence about his 
“redeeming characteristics” prejudiced Mr. Williams. 
So, the court will deny Mr. Williams’ failure to investi-
gate claims on just these three specific grounds. But 
the court will grant Mr. Williams failure-to-investigate 
claims on all other grounds because he has shown both 
deficient performance and prejudice on those claims. 

 The court finds that the mitigation evidence pre-
sented at the evidentiary hearing “ ‘paints a vastly dif-
ferent picture of [Mr. Williams’] background than that 
created by the actual penalty-phase testimony’ ” of 
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Charlene and Eloise. See Debruce v. Comm’r, Ala. Dep’t 
of Corr., 758 F.3d 1263, 1276 (11th Cir. 2014) (quoting 
Williams v. Allen, 542 F.3d 1326, 1342 (11th Cir. 2008)). 
Charlene’s brief testimony at the penalty phase of the 
trial that her family had to step in to help her raise Mr. 
Williams because she was a “young girl,” that Mr. Wil-
liams had never been a problem child to her in any way, 
and that she spent a lot of time with him when he was 
growing up failed to touch the surface of the depth of 
dysfunction that Mr. Williams experienced being 
raised solely by his alcoholic mother until the age of 
six. In fact, the court agrees with Mr. Williams that 
Charlene’s testimony “minimized the instability in 
Marcus’s life” in the eyes of the jury. See (Doc. 88 at 65). 
Likewise, Eloise’s brief testimony at the penalty phase 
of the trial that Mr. Williams had an unstable life and 
moved between different family members did not give 
the jury a complete picture of Mr. Williams troubled 
background as a child. Although counsel nominally 
presented a mitigation case, “the record leaves no 
doubt that counsel’s investigation to support that case 
was an empty exercise.” See Andrus, 140 S. Ct. at 1882. 

 Contrary to the State’s argument, the court finds 
that all of the powerful mitigating evidence that Mr. 
Williams’ counsel failed to elicit at the penalty phase 
of the trial was not duplicative because the jury never 
heard any of the specific details of his troubled back-
ground. And in this case, “the nature, quality, and vol-
ume of the mitigation evidence is significant enough to 
conclude that it ‘bears no relation’ to the cursory evi-
dence that trial counsel presented” at the penalty 
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phase of the trial. See Daniel v. Comm’r, Alabama Dep’t 
of Corr., 822 F.3d 1248, 1276 (11th Cir. 2016) (citing 
Rompilla v. Beard, 545 U.S. 374, 393 (2005) (emphasis 
added). Trial counsel barely and vaguely touched the 
surface of Mr. Williams’ troubled childhood and failed 
to give the jury powerful mitigation evidence readily 
available to counsel. 

 Mr. Williams’ trial counsel failed to present any 
evidence at the penalty phase regarding Charlene’s al-
cohol abuse and the impact it had on her ability to 
raise Mr. Williams; Charlene’s abandonment of Mr. 
Williams when he was around six or seven years old 
because she could not adequately take care of or pro-
vide for him and the traumatic effect this abandon-
ment had on Mr. Williams; the poverty in which Mr. 
Williams lived when he lived with Charlene; Mr. Wil-
liams’ early exposure to adult sexual relations when 
Charlene allowed boyfriends to sleep in the same bed 
that she shared with Mr. Williams; Mr. Williams’ expo-
sure to domestic violence between Charlene and her 
boyfriend Jeff Deavers; and Mr. Williams’ inconsistent 
contact with his mother throughout his childhood that 
led to various reunions and painful separations from 
her that left him feeling rejected and unwanted. 

 And Mr. Williams’ trial counsel failed to elicit from 
Eloise at the penalty phase of the trial any testimony 
regarding Charlene’s alcohol abuse and neglect of Mr. 
Williams when he lived with Charlene until about the 
age of six or seven; the conditions of poverty in which 
Mr. Williams was raised; Mr. Williams’ family history 
of alcohol abuse by those with whom he lived at times 
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in his childhood, including Beulah and Eloise’s hus-
band Robert; and the extensive history of sexual abuse 
that was rampant in Mr. Williams’ family, including 
the sexual abuse of his sister by his cousin Brian. 

 Trial counsel also failed to present any evidence at 
the penalty phase that Mr. Williams’ teenage cousin 
Brian arranged for Mr. Williams around the age of ten 
to watch Brian having sexual intercourse with females; 
that Mr. Williams began having sexual intercourse 
with girls at the age of ten; or that Mr. Williams was 
hypersexual and had about one hundred fifty to two 
hundred sexual partners by the time he was twenty-
one years old. All of this evidence was not duplicative 
and would constitute powerful mitigating evidence, es-
pecially in light of Dr. Mendel’s testimony tying these 
sexual behaviors with Mr. Williams sexual abuse at a 
young age. 

 And the evidence of Mr. Williams’ sexual abuse by 
Mario is also powerful mitigation evidence that the 
jury never heard because of trial counsel’s deficient 
performance. See Daniel, 822 F.3d at 1276 (“Both the 
Supreme Court and this Court have recognized the 
long-lasting effects child sexual abuse has on its vic-
tims.”). As the Eleventh Circuit stated in this case, ev-
idence of Mr. Williams’ sexual abuse at the hands of 
an older boy was neither “cumulative” nor a “double-
edged sword.” Williams, 791 F.3d at 1277. In fact, ac-
cording to the Eleventh Circuit, evidence that Mr. Wil-
liams was a victim of sexual abuse during his 
childhood formative years is “precisely the type of evi-
dence that is ‘relevant to assessing a defendant’s moral 
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culpability.’ ” See id. (quoting Wiggins v. Smith, 539 
U.S. 510, 535 (2003)). 

 The court acknowledges the testimony at the evi-
dentiary hearing that Mario may not have been “ten or 
twelve” years older than Mr. Williams; that one of in-
stances of sexual abuse may have occurred in Missouri 
and not Ohio; and that the abuse may have also in-
volved Mr. Williams’ touching and penetration of 
Mario. But despite these discrepancies, the court 
agrees with Dr. Mendel that Mr. Williams’ account of 
his sexual abuse by Mario is credible. The court credits 
Mr. Williams’ testimony at the evidentiary hearing re-
garding the sexual abuse by Mario and Dr. Mendel’s 
testimony at the evidentiary hearing that he assessed 
Mr. Williams’ account of his childhood sexual abuse by 
Mario with “the greatest level of skepticism” and had 
no doubt that Mr. Williams had been sexually abused 
by Mario. See (Doc. 93 at 85). 

 Although the court cannot ascertain from the rec-
ord the exact age of Mario at the time of his sexual 
abuse of Mr. Williams, the court finds based on the tes-
timony that Mario was old enough to babysit Mr. Wil-
liams and was probably at least six years older than 
Mr. Williams based on the testimony of Eloise. The fact 
that Mr. Williams was left in Mario’s care while his 
mother was not present supports Mr. Williams belief 
that Mario was ten to twelve years older than him at 
the time of the sexual abuse. And the fact that Mr. Wil-
liams was mistaken about the age of Mario does not 
discredit his belief that Mario was much older than 
him at the time of the sexual abuse. 
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 Also, Mr. Williams’ mistaken belief that he and 
Charlene lived with the Mostellas in Ohio instead of 
Missouri does not negate that Mario sexually abused 
him. In fact, given Mr. Williams young age at the time 
of his four-month stay in Missouri, the court finds that 
mistake would not undermine the credibility of the 
mitigating effects of the sexual abuse. 

 And even though Mr. Williams was inconsistent 
about whether he reciprocally penetrated or touched 
Mario, that fact does not eliminate the mitigating ef-
fect that Mario’s grooming and sexual abuse of a little 
boy about six years younger than him could have on a 
jury. Although Dr. Mendel testified that he could not 
explain that discrepancy, he still had no doubt that Mr. 
Williams had been groomed and sexually abused by 
Mario. And the court credits Dr. Mendel’s testimony 
that he believes strongly that, if Mario had not sex-
ually abused Mr. Williams, he would not have commit-
ted sexual violence. The court finds Dr. Mendel’s 
testimony persuasive and credible. 

 And Dr. King did not testify that he did not believe 
that the sexual abuse by Mario never happened. In-
stead, Dr. King testified that Mr. Williams’ sexual en-
counter with Mario was just two pre-pubescent 
children engaging in homosexual experimentation to 
which Mr. Williams did not react with horror and did 
not describe as a “traumatic event.” (Doc. 92 at 49). Dr. 
King testified that Mario’s behavior was not abnormal 
because sixty percent of children under teenage years 
engage in some kind of homosexual activity. (Doc. 92 at 
49). 
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 But the court finds that a reasonable probability 
exists that the jury could credit Dr. Mendel’s testimony 
on this issue as more persuasive. Dr. Mendel explained 
that even a four year age difference between Mr. Wil-
liams and Mario would be a “significant” age difference 
in terms of the impact of the sexual abuse on Mr. Wil-
liams and a six-year age difference would be “very sig-
nificant.” (Doc. 93 at 99). Dr. Mendel acknowledge the 
study that indicates sixty percent of children under the 
age of twelve “play doctor” and agreed that sexual 
touching and exploration between children of similar 
ages may not “particularly mean anything.” (Doc. 93 at 
126). But Dr. Mendel testified that actual sexual inter-
course, like sodomy, initiated by a boy about six years 
older than the victim is not normal sexual exploration 
for prepubescent children. (Doc. 93 at 124, 126). The 
court finds Dr. Mendel’s testimony on this issue more 
persuasive than Dr. King’s testimony. 

 And although the State’s expert Dr. King testified 
that Mr. Williams did not suffer from PTSD as a result 
of the sexual abuse by Mario, Dr. King also stated the 
lack of a PTSD diagnosis “doesn’t mean that [Mr. Wil-
liams] doesn’t have maybe some other kinds of symp-
toms that would go along with discomfort about 
previous sexual encounters, sexual activity.” (Doc. 92 
at 81). And Dr. King testified that, even though he be-
lieved that Mr. Williams’ sexual abuse by Mario was 
not a “traumatic event” for a PTSD diagnosis, “[t]hat’s 
not to say it wasn’t a problematic event in his life.” 
(Doc. 92 at 49). So even Dr. King agreed that Mr. 
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Williams’ sexual abuse by Mario could have affected 
Mr. Williams negatively. 

 The Supreme Court and the Eleventh Circuit have 
repeatedly held that the failure to investigate and pre-
sent available mitigating evidence of a troubled child-
hood, including parental abandonment, alcoholism, 
domestic violence, poverty, and sexual abuse, during 
the penalty phase of a capital murder trial is both de-
ficient and prejudicial. See Rompilla v. Beard, 545 U.S. 
374 (2005) (petitioner was prejudiced by trial counsel’s 
failure to investigate and present evidence of parent’s 
alcoholism, domestic violence, physical abuse, poverty, 
and inadequate living conditions); Wiggins v. State, 539 
U.S. 510 (2003) (petitioner was prejudiced by trial 
counsel’s failure to investigate and present mitigating 
evidence of an “alcoholic, absentee mother,” abandon-
ment, poverty, neglect, and sexual abuse during child-
hood); Johnson v. Sec’y, DOC, 643 F.3d 907 (11th Cir. 
2011) (petitioner was prejudiced by trial counsel’s fail-
ure to investigate and present mitigating evidence of 
parents’ alcoholism, childhood abandonment, abuse, 
family history of drug use, poverty, and neglect). 

 Moreover, even the State’s expert Dr. King testi-
fied that the facts that Mr. Williams was “sexually ac-
tive beginning at age ten,” had “multiple sexual 
partners,” had difficulty maintaining a relationship 
with a girl for more than three months, had an older 
boy “arrange[ ] for him to observe that older teenager 
having sex with women or girls,” never had a place he 
felt was his home, lived with alcoholics who drank to 
the point of being drunk, and lived at times with people 
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who “had themselves been sexually abused years pre-
viously” were all relevant to evaluate Mr. Williams’ 
“conduct or his mental or emotional condition.” (Doc. 
92 at 87-90). Dr. King explained that all of those facts 
would be “relevant in terms of understanding his child-
hood situation, adolescent development,” “in terms of 
he didn’t have very good childhood and wasn’t given 
the appropriate kind of stable situation that we like to 
see children have,” and “in terms of the development of 
what we call personality disorder because that’s where 
those kinds of things start.” (Doc. 92 at 89). The court 
finds that those facts would have been particularly rel-
evant and mitigating given the sexual nature of Mr. 
Williams’ crime and the role that alcohol and drugs 
played in that crime. But the jury never heard any of 
those mitigating factors because of trial counsel’s defi-
cient performance. 

 The State argues that the “mitigation factor” of 
Mr. Williams’ “unstable childhood would have been un-
dercut by the fact that he was given a chance at a sta-
ble, structured, nurturing home, but rejected it because 
he didn’t like the beneficial rules put in place by his 
Aunt Eloise.” See (Doc. 89 at 30). But while Mr. Wil-
liams lived with Eloise who provided some stability, he 
was also living with her husband Robert who was an 
alcoholic who physically abused him by body slamming 
him to the ground. And while living with Eloise, Mr. 
Williams struggled with wanting to be with his mother 
who he felt rejected and abandoned him. As Dr. Mendel 
testified, Mr. Williams’ feelings of abandonment and 
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rejection by his mother greatly impacted his psycho-
logical development. The jury never heard those facts. 

 And the court finds that evidence regarding Mr. 
Williams’ alcohol abuse as a young teenager and his 
family history of alcoholism was not a “doubled-edged 
sword.” Mr. Funderburg and Ms. Wilson actually ar-
gued to the jury that Mr. Williams’ alcohol and drug 
abuse on the day of the crime was a mitigating factor 
for the jury to consider. And as both Dr. Mendel and Dr. 
King testified, Mr. Williams would not have been on 
trial for his life but for his alcohol and drug abuse the 
day of the crime. See (Docs. 92 at 86 & 93 at 82). But 
because trial counsel presented no evidence at the pen-
alty phase regarding when Mr. Williams began drink-
ing, his possible predisposition to alcoholism given his 
family history, or the excessive drinking modeled by 
close relatives with whom he lived, counsel failed to 
give the jury any background mitigating evidence to 
explain his alcohol abuse on the day of the crime. In-
stead, the jury was left with the impression that Mr. 
Williams’ alcohol abuse on the day of the crime was a 
result solely of his moral failure with no explanation 
as to when or why Mr. Williams began abusing alcohol. 

 Also, as mitigating circumstances, trial counsel ar-
gued at the penalty phase, and the jury considered, 
that Mr. Williams was only twenty-one years old at the 
time of the crime; that he was under the influence of 
alcohol at the time of the crime; that he had no signif-
icant prior criminal history; that he cooperated with 
law enforcement in confessing to the crime; that he had 
no disciplinary issues while in jail awaiting trial; and 
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that he expressed remorse for the crime. (Vol. 3, Tab 21 
at 573-74). In sentencing Mr. Williams, the trial court 
found the following mitigating circumstances existed: 
Mr. Williams’s lack of a criminal history; his unstable 
home life as a child; his frustration from an injury end-
ing his hopes of an athletic career; his obtaining a 
GED; and his remorse. (Vol. 4 at 631-38). The trial 
court found the following mitigating factors argued by 
the defense did not exist: Mr. Williams’s age at the time 
of the offense; his capacity to appreciate the criminal-
ity of his conduct due to marijuana and alcohol use at 
the time of the offense; and his cooperation with law 
enforcement. (Id. at 636-37). 

 Weighing the mitigating evidence actually pre-
sented at the penalty phase and the additional miti-
gating evidence that counsel could have presented in 
the penalty phase against the one aggravating factor 
the prosecution argued in the penalty phase, the court 
finds that the scale tips in favor of a reasonable proba-
bility that the jury would have reached a different con-
clusion. 

 During the penalty phase of Mr. Williams’s trial, 
the state argued only one aggravating circumstance, 
“[t]hat the capital offense was committed while the de-
fendant was engaged in commission of or an attempt 
to commit rape, robbery, burglary or kidnapping.” (Vol. 
3, Tab 18 at 552; Vol. 3, Tab 23 at 584; Vol. 4 at 601). 
The court specifically instructed the jury that it could 
not consider any other aggravating circumstance. (Vol. 
3, Tab 23 at 584). If this court granted Mr. Williams’ 
habeas petition in this case, no doubt the state would 
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again argue the same aggravating circumstance. This 
one aggravating factor does not outweigh the powerful 
mitigation evidence present in this case. 

 The court acknowledges that, if Mr. Williams were 
granted a new sentencing hearing, the state could also 
present evidence of Mr. Williams’ future dangerous-
ness that just eighteen days after the murder of Ms. 
Rowell on November 6, 1996, Mr. Williams broke into 
the home of Lottie Turner during the night of Novem-
ber 24, 1996 and attempted to rape her. (See Doc. 84-
22 at 59-60).9 On May 20, 1997, a St. Clair County 

 
 9 After his arrest, Mr. Williams confessed in a written state-
ment, to breaking into Ms. Turner’s house “with sex in mind.” (Pe-
titioner’s Exhibit 1 at 525). Mr. Williams explained that he had 
been drinking and “smok[ing] a lot [of ] weed” all day, when he and 
his friend Alister Cook left the party around midnight to go pick 
up some girls. (Id.). Mr. Williams got “upset” and “snapped” when 
his plans “didn’t work out with those females.” (Id.). Mr. Williams 
described the crime as follows:  

I walk around to the back of [Lottie Turner’s] house and 
I put my gloves on try to open two bedroom windows, 
no luck so I tried the ____ one and I was in there. I took 
off my clothes outside and went in through the window. 
I found her in bed so I stripped on down out of my un-
derwear and enter the bedroom crawling to the foot of 
her bed. I went to raise up and crawl on top of her. She 
wakes up. She tries to hit [me] with something so we 
tussle and finally I got [her] pin down. I started fon-
dling her breast and rubbing my penis on her breast. 
At this time I [was] holding her down. I told her all I 
wanted was sex and not to hurt her. I told her this sev-
eral times. She grabs my shirt when I was about to 
leave so I could not leave until she realized that I 
wasn’t going to hurt her. It was 6:30 am [when] she fi-
nally let go. So I grab[b]ed my glove and my boxers and  
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grand jury indicted Mr. Williams on a charge of first 
degree burglary in the Lottie Turner case. See 
https://v2.alacourt.com, State of Alabama v. Marcus 
Bernard Williams, Case No. CC-1997-000083.00.10 On 
March 2, 1999, less than a week after the guilt and 
penalty phases of his capital murder trial, and a month 
before the sentencing hearing, Mr. Williams entered a 
plea of guilty to first degree burglary, and was sen-
tenced to twenty-five years’ imprisonment. (Id.). 

 Because Mr. Williams had not been convicted in 
the Turner burglary case at the time of the penalty 
phase of his trial, the state did not and could not have 
argued that case as a statutory aggravating circum-
stance. See Alabama Code § 13A-5-49(2) (a prior con-
viction of a felony involving the use or threat of 
violence to the person can be used as an aggravating 
circumstance). But the trial court took judicial notice 
of Mr. Williams’s conviction in the Turner burglary 
case. (Id. at 634). The trial court did not “consider this 

 
jumped out of the window. I threw my clothes on and 
ran into the woods. . . . 

(Id.). Mr. Williams blamed the crime on “lack of sex and too much 
alcohol and drugs.” (Id.). Mr. Williams also apologized “for the two 
women [he had] hurt,” and asked for help “find[ing] his true self 
again.” (Id.). 
 10 The court takes judicial notice of the state court records 
available on the state’s Alacourt website. See Keith v. DeKalb 
County, Ga., 749 F.3d 1034, 1041 n.18 (11th Cir. 2014) (taking ju-
dicial notice of DeKalb County Superior Court Online Judicial 
System pursuant to Federal Rule of Evidence 201); see also Grider 
v. Cook, 522 Fed. Appx. 544, 545 n.2 (11th Cir. 2013) (“the district 
court was permitted to take judicial notice of Grider’s state court 
criminal proceedings”). 
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subsequent act by [Mr. Williams] for any purposes of 
aggravation,” but did consider it as evidence of his 
state of mind in determining that Mr. Williams’s capac-
ity to appreciate the criminality of his actions due to 
his use of marijuana and alcohol, and his cooperation 
with law enforcement were not mitigating circum-
stances in his case. (Id. at 634-37). 

 And the State could have presented evidence of 
this similar crime at the penalty phase of the trial to 
show Mr. Williams’ future dangerousness, but chose 
not do to so.11 But, upon re-sentencing, the State could 
introduce the Turner burglary to show Mr. Williams’ 
future dangerousness. Alabama Courts have held that 
remarks on future dangerousness are proper in deter-
mining “what weight should be afforded the aggravat-
ing circumstances that the State had proven.” Floyd v. 
State, CR-13-0623, 2017 WL 2889566 at 63 (Ala. Crim. 
App. July 7, 2017). As the Floyd court explained: 

Although future dangerousness is not an ag-
gravating circumstance under § 13A-5-49, 
Ala. Code 1975, “future dangerousness [is] a 
subject of inestimable concern at the penalty 
phase of the trial” and evidence and argument 
about future dangerousness are permissible. 
McGriff v. State, 908 So.2d 961, 1013 (Ala. 
Crim. App. 2000), rev’d on other grounds, 908 
So.2d 1024 (Ala. 2004). See also Whatley v. 
State, 146 So.3d 437, 481-82 (Ala. Crim. App. 

 
 11 Mr. Williams’s trial counsel, Erskine Funderburg, testified 
at the evidentiary hearing that the State tried to get the Turner 
case into evidence in the guilt phase of the trial, “but [defense 
counsel] were able to keep it out.” (Doc. 91 at 76). 
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2010) (holding that evidence of a capital de-
fendant’s future dangerousness is admissible 
during the penalty phase of the trial under 
§ 13A-5-45(d), Ala. Code 1975); and Arthur v. 
State, 575 So.2d 1165, 1185 (Ala. Crim. App. 
1990) (holding that prosecutor’s remark dur-
ing penalty phase of capital trial that the de-
fendant would kill again if given the chance 
was “proper because [it] concerned the valid 
sentencing factor of [the defendant’s] future 
dangerousness.”). 

Id. 

 But the court finds that the fact that Mr. Williams 
would never be eligible for parole would undercut the 
State’s future dangerousness evidence. The Supreme 
Court has held that “where the defendant’s future dan-
gerousness is at issue, and state law prohibits the de-
fendant’s release on parole, due process requires that 
the sentencing jury be informed that the defendant is 
parole ineligible.”12 Simmons v. South Carolina, 512 
U.S. 154, 156, 162 (1994). The Court in Simmons rea-
soned that, in assessing future dangerousness during 
the penalty phase of a capital trial, “the actual dura-
tion of the defendant’s prison sentence is indisputably 

 
 12 The Court noted that, although South Carolina death pen-
alty statutes “do not mandate consideration of a defendant’s fu-
ture dangerousness in capital sentencing, the State’s evidence in 
aggravation is not limited to evidence relating to statutory aggra-
vating circumstances.” Simmons, 512 U.S. at 162-63. Likewise, Al-
abama law does not mandate consideration of Williams’ future 
dangerousness, but a jury can consider future dangerousness in 
capital sentencing. See Floyd v. State, CR-13-0623, 2017 WL 
2889566 at 63 (Ala. Crim. App. July 7, 2017). 
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relevant” because a jury could “view a defendant who 
is eligible for parole as a greater threat to society than 
a defendant who is not. Indeed, there may be no 
greater assurance of a defendant’s future nondanger-
ousness to the public than the fact that he never will 
be released on parole.” Id. at 163-64 (emphasis added). 
The Supreme Court stated that “the fact that the al-
ternative sentence to death is life without parole will 
necessarily undercut the State’s argument regarding 
the threat the defendant poses to society.” Id. at 169 
(emphasis added). 

 The Supreme Court again in 2017 reiterated how 
a sentence of life in prison without the possibility of 
parole could minimize a defendant’s future dangerous-
ness. In Buck, the defendant’s sentence of death under 
Texas law required that the State prove that he posed 
a threat of future dangerousness. Buck, 137 S. Ct. at 
767. Buck’s counsel presented evidence from an expert 
that “his client is liable to be a future danger because 
of his race.” Id. at 765. In addressing the Strickland 
standard for ineffective assistance of counsel, the Su-
preme Court in Buck found that “no competent defense 
attorney would introduce such evidence about his own 
client.” Id. at 775. 

 In assessing the prejudice prong of Strickland, the 
Court in Buck addressed the issue of “whether Buck 
had demonstrated a reasonable probability that, with-
out Dr. Quitjano’s testimony on race, at least one juror 
would have harbored a reasonable doubt about 
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whether Buck was likely to be violent in the future.”13 
Id. at 776. In finding that Buck was prejudiced by his 
counsels’ deficient performance, the Court addressed 
whether any mitigating circumstances would mini-
mize Buck’s future dangerousness. The Supreme court 
stated that “Buck’s prior violent acts had occurred out-
side of prison, within the context of romantic relation-
ships with women.” But the Court noted that “[i]f the 
jury did not impose a death sentence, Buck would be 
sentenced to life in prison, and no such romantic rela-
tionship would be likely to arise. A jury could con-
clude that those changes would minimize the 
prospect of future dangerousness.” Buck, 137 S. Ct. 
at 776 (emphasis added). 

 Likewise, in Mr. Williams’ case, the trial judge in-
structed the jury that they had two options for in the 
penalty phase of the trial under Alabama Law: “to sen-
tence the defendant to a term of life in prison without 
the possibility of parole . . . or to sentence the defend-
ant to death.” (Doc. 84-29 at 6). So, even if the State 
chose to present the subsequent Turner burglary to the 
jury at the re-sentencing, Mr. Williams’s future danger-
ousness evidenced by that burglary would be mini-
mized by the fact that Mr. Williams would never be 
eligible for parole and would pose no threat to the pub-
lic at large. Moreover, Mr. Williams’ counsel on re-sen-
tencing could present evidence of his prison record 
evidencing no violent history while incarcerated, 

 
 13 In Texas, a sentence of death requires an unanimous vote 
by the jury; if the jury vote is not unanimous, a defendant would 
receive life without parole. 
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which would further minimize the significance of the 
State’s future dangerousness argument. 

 And the court agrees with Mr. Williams that his 
attempted rape of Ms. Turner just eighteen days after 
his rape and murder of Ms. Rowell is “entirely con-
sistent with the portrait of Marcus’ psychological un-
raveling, stemming from his childhood sexual abuse” 
and his plea for help for his sexual crimes. See (Doc. 88 
at 90). Had counsel investigated and presented evi-
dence of Mr. Williams’ background, especially his child-
hood sexual abuse, the jury would have received 
powerful mitigating evidence to give context for his 
adult sexual crimes. See New York v. Ferber, 458 U.S. 
747, 758 n.9 (1982) (in the context of child pornogra-
phy, the Court noted that “[i]t has been found that sex-
ually exploited children are unable to develop healthy 
affectionate relationships in later life, having sexual 
dysfunctions, and have a tendency to become sexual 
abusers as adults.”) (citations omitted). And Dr. Men-
del testified at the hearing that had Mario not sexually 
abused Mr. Williams, “there would not have been the 
sexual violence” by Mr. Williams. (Doc. 93 at 85-86). So, 
evidence of Mr. Williams’ childhood sexual abuse by 
Mario and Mr. Williams’ subsequent hypersexualiza-
tion may have cast his sex-related crimes in a “differ-
ent light.” See Wharton v. Chappell, 765 F.3d 953, 977 
(9th Cir. 2014). 

 And the Supreme Court and the Eleventh Circuit 
have time and again found that petitioners were prej-
udiced by their counsel’s deficient performance where 
the crimes were more highly aggravated than Mr. 
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Williams’ case involving only one aggravating factor. 
See Porter v. McCollum, 558 U.S. 30, 40-44 (2009) (find-
ing prejudice in a two-victim murder case with three 
aggravating factors); Rompilla, 545 U.S. at 383 (finding 
prejudice despite three aggravating factors including 
that the murder was committed in the course of a fel-
ony; that the petitioner had a “significant history of fel-
ony convictions,” including a rape and assault 
conviction; and the murder was committed by torture); 
Williams v. Taylor, 529 U.S. 362, 399, 418 (finding prej-
udice despite the fact that “in the months following the 
murder of Mr. Stone, Williams savagely beat an elderly 
woman, stole two cars, set fire to a home, stabbed a 
man during a robbery, set fire to the city jail, and con-
fessed to having strong urges to choke other inmates 
and to break a fellow prisoner’s jaw”) (Rehnquist, C.J., 
dissenting); Hardwick, 822 F.3d at 546 (finding preju-
dice when Hardwick had five aggravating factors, in-
cluding three prior felony convictions); Johnson, 643 
F.3d at 911-912, 937-938 (finding prejudice despite 
Johnson having five mitigating factors, including being 
on parole for burglary at the time of the murders and 
having prior felony convictions involving the use of vi-
olence; Johnson also committed armed robbery and at-
tempted murder in Oregon just one month after he 
committed the two murders for which a jury sentenced 
him to death); Cooper v. Sec’y Dep’t of Corr., 646 F.3d 
1328, 1356 (11th Cir. 2011) (finding prejudice despite a 
triple homicide and the presence of six aggravating fac-
tors). 
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 Recently, the Eleventh Circuit in Dallas v. Warden 
affirmed the district court’s denial of habeas relief and 
found that counsel’s failure in 1994 to discover and 
present allegations that Dallas had been sexually as-
saulted did not prejudice Dallas. 964 F.3d 1285, 1311 
(11th Cir. 2020). But that case is distinguishable from 
Mr. Williams’ case for many reasons. In contrast to Mr. 
Williams’ case, counsel in Dallas presented a “substan-
tial” mitigation case during the penalty phase of the 
trial, including calling as witnesses a licensed clinical 
psychologist, a defense mitigation consultant, two of 
Dallas’ older siblings, the mother of Dallas’ children, a 
long-time friend who was with Dallas around the time 
of the murder, and Dallas himself. Dallas and his sib-
lings testified at trial and “described at length” Dallas’ 
“deeply abusive childhood and a thoroughly dysfunc-
tional family.” His sister testified at trial that Dallas 
knew that she was molested as a teenager and that she 
“ran away from home at eighteen to escape.” But when 
Dallas’ brother testified at the penalty phase of the 
trial, he did not mention being sexual abused. Dallas, 
964 F.3d at 1291-1295. 

 Years later, Dallas’ brother, in a 2007 affidavit for 
Dallas’ federal habeas case, alleged for the first time 
that he and Dallas were both sexually assaulted. Dal-
las’ brother explained in the affidavit that he “wit-
nessed Donald being anally raped as well as being 
forced to perform oral sex on this man”; that the sexual 
assault happened on at least four occasions; but Dallas’ 
brother “did not identify the name of the abuser, the 
time, or the location.” Id. at 1300. 
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 The Eleventh Circuit in Dallas held that “alt-
hough [the brother’s] new allegations paint a darker 
picture of Dallas’ childhood, it does not standing alone 
raise a reasonable probability that the jury would not 
have recommended that Dallas be sentenced to death.” 
Id. at 1311 (emphasis added). The Court noted that 
trial counsel had called Dallas’ brother as a mitigation 
witness but he failed to mention the sexual abuse even 
after his sister testified that she had been sexually mo-
lested. And, the Court in Dallas found that “[u]lti-
mately and most critically, however, the aggravating 
factors were overwhelming,” and that the sexual abuse 
allegation would not have outweighed the four aggra-
vating factors, especially where the “jury [already] 
heard many details of the abuse and poverty-stricken 
conditions of Dallas’ childhood.” Id. at 1311 (emphasis 
added). 

 In Mr. Williams’ case, unlike in Dallas, counsel 
conducted virtually no mitigation investigation; the 
jury heard none of the details of Mr. Williams’ troubled 
background; counsel failed to utilize funds for a miti-
gation investigator; and the case involved only one ag-
gravating factor. In this case, a reasonable probability 
exists that the sexual abuse of Mr. Williams, in totality 
with all the other powerful mitigating evidence the 
jury never heard, would have undermined the confi-
dence in the outcome of Mr. Williams’ sentencing. 

 The fact that Mr. Williams’ case is not highly ag-
gravated further supports a finding of prejudice in this 
case. See Wiggins v. Smith, 539 U.S. 510, 537 (2003) 
(noting that Wiggins did not have a record of violent 
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conduct to offset the mitigating factors); Williams v. Al-
len, 542 F.3d 1326, 1343 (11 th Cir. 2008) (“Further 
supporting a finding of prejudice is the fact that this 
case is not highly aggravated.”); Maples, 729 F. App’x 
at 827 (“And the probability that one more juror would 
have been moved to vote for life over death is further 
compounded by the limited aggravation in this case – 
the state trial court found only one statutory aggravat-
ing factor applicable here.”). 

 And even though the jury heard none of the pow-
erful mitigating evidence produced at the evidentiary 
hearing, one juror still voted for life without parole. 
Had the jury heard all of the powerful mitigating evi-
dence about Mr. Williams’ sexual abuse and troubling 
childhood background, a reasonable probability exists 
that more jurors would have followed suit. 

 A failure of counsel to conduct a reasonable miti-
gation investigation is prejudicial where, as in Mr. Wil-
liams’ case, such an investigation would have 
uncovered an “ ‘excruciating life history.’ ” See Daniel, 
822 F.3d at 1275 (quoting Wiggins, 539 U.S. at 537). 
This mitigation evidence “might well have influenced 
the jury’s appraisal of his moral culpability.” See Wil-
liams v. Taylor, 529 U.S. at 398. Mr. Williams’ case is 
not one where the new evidence “would barely have al-
tered the sentencing profile presented to the sentenc-
ing judge.” See Porter, 558 U.S. at 41 (quotations and 
citations omitted). The jury and judge in Mr. Williams 
case heard almost nothing that would allow them to 
“accurately gauge his moral culpability.” See id. 
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 A reasonable probability exists that the result of 
the sentencing proceeding would have been different 
had Mr. Williams’ counsel discovered, presented, and 
explained to the jury the significance of all of the avail-
able evidence that Mr. Williams presented at the evi-
dentiary hearing. See Williams v. Taylor, 529 U.S. at 
398. Had the jury and judge been able to “place [Mr. 
Williams’] life history ‘on the mitigating side of the 
scale,” a reasonable probability exists that the jury and 
sentencing judge “would have struck a different bal-
ance.” See Wiggins, 539 U.S. at 537. 

 The court has carefully weighed all of the mitigat-
ing evidence presented at the both the penalty phase 
and the evidentiary hearing against the limited aggra-
vating evidence in this case and finds that Mr. Wil-
liams has shown a reasonable probability that but for 
his counsels’ deficient performance the jury would not 
have recommended the death sentence. 

 
V. CONCLUSION 

 Under a de novo standard of review, and for the 
reasons stated above, the court finds that Mr. Williams 
has shown that his trial counsels’ performance was de-
ficient for failing to investigate and present mitigation 
evidence at the penalty phase of the trial. Mr. Williams 
has also shown that he was prejudiced by his trial 
counsels’ deficient performance. The court therefore 
will GRANT Mr. Williams Amended Petition for Writ 
of Habeas Corpus (doc. 5) as to all of his claims of inef-
fective assistance of counsel during the penalty phase 
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of his trial for failing to investigate and present miti-
gating evidence EXCEPT counsels’ failure to interview 
Mr. Williams’ closest friend Alister Cook, failure to in-
vestigate his family history of mental illness, and the 
failure to present his redeeming characteristics be-
cause Mr. Williams has failed to show prejudice on 
these three claims. 

 A writ of habeas corpus shall issue directing the 
State of Alabama to vacate and set aside the death sen-
tence of Marcus Williams unless, within 90 days of this 
judgment’s entry, the State of Alabama initiates pro-
ceedings to retry Mr. Williams’ sentence. In the alter-
native, the State of Alabama shall resentence Mr. 
Williams to life without the possibility of parole. 

 
VI. CERTIFICATE OF APPEALABILITY 

 Rule 11(a) of the Rules Governing Section 2254 
Cases requires the district court to issue or deny a cer-
tificate of appealability when it enters a final order ad-
verse to the applicant. This court may issue a 
certificate of appealability “only if the applicant has a 
made a substantial showing of the denial of a constitu-
tional right.” 28 U.S.C. 2253(c)(2). To make such a 
showing, a “petitioner must demonstrate that reason-
able jurist would find the district court’s assessment of 
the constitutional claims debatable and wrong,” Slack 
v. McDaniel, 529 U.S. 473, 484 (2000), or that “the is-
sues presented were adequate to deserve encourage-
ment to proceed further,” Miller-El v. Cockrell, 537 U.S. 
322, 336 (2003) (internal quotations omitted). 
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 This court’s denial of Mr. Williams ineffective as-
sistance of counsel claims involving counsels’ failure to 
interview Mr. Williams’ closest friend Alister Cook, 
failure to investigate his family history of mental ill-
ness, and the failure to present his redeeming charac-
teristics because Mr. Williams has failed to show 
prejudice on these three claims constitutes an adverse 
ruling on those claims. But those three claims do not 
satisfy either standard for a certificate of appealability. 
Accordingly, a motion for a certificate of appealability 
is due to be DENIED as to those three claims. 

 The court will enter a separate Order in accord-
ance with this Memorandum Opinion. 

 DONE and ORDERED. 

/s/ Karon Owen Bowdre                               
KARON OWEN BOWDRE 
UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISION 
 
MARCUS BERNARD 
WILLIAMS, 

Petitioner, 

v. 

STATE OF ALABAMA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. 
1:07-cv-1276-KOB 

 
FINAL JUDGMENT 

(Filed Apr. 17, 2019) 

 For the reasons stated in the accompanying 
Memorandum of Opinion, the court DENIES Marcus 
Bernard Williams’s Petition for Writ of Habeas Corpus. 

 DONE and ORDERED this 17th day of April, 
2019. 

 /s/ Karon Owen Bowdre
  KARON OWEN BOWDRE

CHIEF UNITED STATES
DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISION 
 
MARCUS BERNARD 
WILLIAMS, 

Petitioner, 

v. 

STATE OF ALABAMA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. 
1:07-cv-1276-KOB 

 
MEMORANDUM OPINION 

(Filed Apr. 17, 2019) 

 This death penalty habeas case comes before the 
court following remand from the Eleventh Circuit 
Court of Appeals for an evidentiary hearing on Marcus 
Bernard Williams’s failure-to-investigate claims. Wil-
liams v. Alabama, 791 F.3d 1267 (11th Cir. 2015). Mr. 
Williams alleges that trial counsel’s failure to investi-
gate his background prevented the defense from pre-
senting a constitutionally adequate mitigation case 
during the penalty phase of his trial. (Doc. 5 at 40-65). 
The court held an evidentiary hearing at which Mr. 
Williams presented witnesses and exhibits. The court 
finds that Mr. Williams is not entitled to relief under 
28 U.S.C. § 2254 because he has not established that 
he suffered prejudice as a result of counsel’s failure to 
investigate and present evidence of his background as 
mitigation evidence in the penalty phase of his trial. 
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I. INTRODUCTION 

 On November 6, 1996, Mr. Williams returned 
home after a night of drinking and smoking marijuana 
with friends. Williams v. State, 795 So. 2d 753, 761 (Ala. 
Crim. App. 1999). Upon arriving home, he desired to 
have sexual relations with a young female neighbor, 
Melanie Dawn Rowell. Id. Mr. Williams entered Ms. 
Rowell’s apartment through an unlocked window, 
then proceeded to her bedroom where he climbed on 
top of her and attempted to remove her clothes. Id. Ms. 
Rowell struggled to stop him, so he strangled her until 
she was motionless, then had sexual intercourse with 
her for fifteen to twenty minutes. Id. at 761-62. Ms. 
Rowell’s cause of death was asphyxia due to strangu-
lation. Id. at 762. Mr. Williams stole Ms. Rowell’s purse 
before leaving her apartment. Id. at 762. He was later 
arrested and taken into custody where he gave an in-
criminating statement admitting his involvement in 
Ms. Rowell’s death. Id. DNA testing confirmed that 
semen and blood found at the crime scene were con-
sistent with Mr. Williams’s genetic profile. Id. at 766-
67. 

 
II. PROCEDURAL HISTORY 

 Court-appointed attorneys Erskine Funderburg 
and Tommie Wilson1 represented Mr. Williams at trial. 
(Vol. 4, Tab 27 at 2). Because of the overwhelming evi-
dence of Mr. Williams’s guilt, his attorneys argued only 

 
 1 Ms. Wilson died on March 6, 2015. (See Petitioner’s Exhibit 
12). 
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that although he intended to rape Ms. Rowell, he did 
not intend to kill her. (Vol. 3, Tab 11 at 494-504). De-
spite their efforts, on February 24, 1999, the jury found 
Mr. Williams guilty of capital murder for intentionally 
causing the death of Ms. Rowell during a rape or at-
tempted rape, in violation of Alabama Code § 13A-5-
40(a)(3) (1975). (Vol. 4, Tab 14 at 534-36). 

 The penalty phase of Mr. Williams’s trial was held 
the next day, before the same jury. (See Vol. 3, Tab 15 - 
Tab 24). Trial counsel called only two witnesses, Mr. 
Williams’s mother, Charlene Williams, and his aunt, 
Eloise Williams. (Vol. 3, Tab 19). The Eleventh Circuit 
Court of Appeals summarized their testimony: 

Charlene Williams told the jury that she was 
sixteen years old and unmarried when Mr. 
Williams was born, and that Mr. Williams had 
faced certain difficulties as a child. For exam-
ple, she testified that Mr. Williams sometimes 
lived with her grandmother and aunt; had no 
relationship with his father and lacked adult 
male figures in his life; and had to stop play-
ing school sports after injuring his knee. Mr. 
Williams’s counsel also elicited testimony 
that portrayed him in a negative light, such as 
the fact that he was a high school dropout; he 
“started hanging with a rough crowd”; he got 
kicked out of the Job Corp[s] for fighting; and 
upon returning home, he stopped going to 
church and “wanted to sleep all day and stay 
up all night.” FN.1. 

FN.1. A capital defendant’s history 
of violent and aggressive behavior is 
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generally considered an aggravating 
factor. See Holsey v. Warden, 694 F.3d 
1230, 1269-70 (11th Cir. 2012). 

 Eloise Williams also testified about Mr. 
Williams’s unstable home life. She told the 
jury that he had moved from place to place as 
a child and lived with different family mem-
bers; he became sad and withdrawn at times 
because he did not see his mother often; he 
had been a good student with no significant 
criminal history; and he had struggled emo-
tionally after the deaths of his grandfather 
and uncle. However, as with Charlene, counsel 
also elicited evidence from Eloise that was 
likely more harmful than helpful. For exam-
ple, Eloise told the jury that Mr. Williams had 
a quick temper; he had been arrested for 
fighting as a teenager; FN.2, he had not main-
tained regular employment after leaving high 
school; and not long before the crime, he 
started drinking and using drugs. Eloise 
ended on a positive note, telling the jury that 
since Mr. Williams had been in jail, he had 
stayed out of trouble and expressed remorse 
for his crime. 

FN.2. The fact that Mr. Williams’s 
counsel told the jury about these ad-
olescent brushes with the law is note-
worthy because the State could not 
have offered evidence of Mr. Wil-
liams’s juvenile arrests to establish 
any aggravating factors. In Alabama, 
“juvenile charges, even those that re-
sult in an adjudication of guilt, are 
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not convictions and may not be used 
to enhance punishment.” Thompson 
v. State, 503 So.2d 871, 880 
(Ala.Crim.App. 1986) aff ’d sub nom. 
Ex parte Thompson, 503 So.2d 887 
(Ala. 1987). 

 Neither Charlene nor Eloise was asked 
about Mr. Williams’s history of sexual abuse. 

Williams, 791 F.3d at 1269-70. The jury deliberated 
only thirty minutes before returning an 11 to 1 verdict, 
recommending that Mr. Williams be sentenced to 
death. (Vol. 3, Tab 24 at 596-97). 

 At the April 6, 1999 sentencing hearing, Mr. Wil-
liams testified, expressing his remorse. (Vol. 4 at 607-
11). The victim’s mother, Donna Rowell, testified about 
the impact of her daughter’s death on the family, espe-
cially Ms. Rowell’s young children. (Id. at 604-06). The 
trial court found one aggravating circumstance – that 
Mr. Williams killed the victim while committing or 
attempting to commit a rape, robbery, burglary, or kid-
napping. (Id. at 630). The trial court found as mitigat-
ing factors Mr. Williams’s lack of a criminal history, 
his unstable home life as a child, his frustration from 
an injury ending his hopes of an athletic career, his 
obtaining a GED, and his remorse. (Id. at 631-38). The 
trial court found the aggravating factor outweighed 
the mitigating factors, and sentenced Mr. Williams to 
death. (Id. at 639). 

 The Alabama Court of Criminal Appeals affirmed 
Mr. Williams’s conviction and death sentence on 
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December 10, 1999. See Williams v. State, 795 So. 2d 
753 (Ala. Crim. App. 1999). The Alabama Supreme 
Court affirmed his conviction and sentence on January 
12, 2001. See Ex parte Williams, 795 So. 2d 785 (2001). 
The United States Supreme Court denied certiorari re-
view on October 1, 2001. See Williams v. Alabama, 535 
U.S. 900 (2001). 

 In August, 2004, Mr. Williams filed an amended 
Rule 32 petition in the trial court. The trial court de-
nied the Rule 32 petition on the merits, without hold-
ing an evidentiary hearing. (Vol. 13, Tab 59). The 
Alabama Court of Criminal Appeals affirmed the de-
nial of Rule 32 relief. (Vol. 13, Tab 60). 

 In 2007, Mr. Williams filed the present § 2254 pe-
tition in this court, arguing inter alia, that trial coun-
sel were ineffective for failing to conduct an adequate 
mitigation investigation. (Doc. 5 at 40-65). This court 
denied the petition on April 12, 2012. (See Docs. 27, 28). 
The Eleventh Circuit Court of Appeals remanded the 
case, instructing this court to “determine whether Mr. 
Williams is entitled to an evidentiary hearing and to 
reconsider his failure-to-investigate claims de novo.” 
Williams, 791 F.3d at 1277. 

 Mr. Williams filed a motion for an evidentiary 
hearing on March 3, 2017. (Doc. 51). On October 4, 
2017, the court granted Mr. Williams’s motion for an 
evidentiary hearing on his failure-to-investigate claim. 
(Doc. 60). 

 This court held an evidentiary hearing on May 14-
16, 2018. Mr. Williams testified at the evidentiary 
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hearing, and presented the testimony of Tina Watson, 
Erskine Funderburg, Billy Stephens, Sharenda Wil-
liams, Dr. Kenneth Benedict, Eloise Williams, Char-
lene Williams, LaCharo Williams, Marlon Bothwell, 
and Dr. Matthew Mendel. The State of Alabama pre-
sented testimony from Dr. Glen King. The court paid 
close attention to the testimony, and has carefully re-
viewed the transcript of the evidentiary hearing, along 
with the exhibits presented at the hearing. 

 
III. LEGAL STANDARD 

 To determine whether counsel were ineffective, 
the court begins with the instruction from Strickland 
v. Washington, 466 U.S. 668 (1984). The Supreme Court 
established a two-pronged analysis for determining 
whether counsel’s performance was ineffective. “First, 
the defendant must show that counsel’s performance 
was deficient. . . . Second, the defendant must show 
that the deficient performance prejudiced the defense.” 
Id. at 687. 

 A petitioner must establish both parts of the 
Strickland standard: that is, a habeas petitioner bears 
the burden of proving, by “a preponderance of compe-
tent evidence,” that the performance of his trial or 
appellate attorney was deficient; and, that the deficient 
performance prejudiced his defense. Chandler v. 
United States, 218 F.3d 1305, 1313 (11th Cir. 2000) (en 
banc). “Because a petitioner’s failure to show either de-
ficient performance or prejudice is fatal to a Strickland 
claim, a court need not address both Strickland prongs 
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if the petitioner fails to satisfy either of them.” Kokal 
v. Sec’y, Dep’t of Corr., 623 F.3d 1331, 1344 (11th Cir. 
2010) (citations omitted). As stated in Strickland, “[i]f 
it is easier to dispose of an ineffectiveness claim on the 
ground of lack of sufficient prejudice, which we expect 
will often be so, that course should be followed.” 466 
U.S. at 697. 

 
A. The Performance Prong 

 To satisfy the performance prong, a petitioner 
must establish that counsel’s performance was unrea-
sonable by the preponderance of the evidence. Stewart 
v. Sec’y, Dep’t of Corr., 476 F.3d 1193, 1209 (11th Cir. 
2007) (citing Chandler v. United States, 218 F.3d 1305, 
1313 (11th Cir. 2000)). 

 The Sixth Amendment does not guarantee a de-
fendant the very best counsel or the most skilled attor-
ney, but only an attorney who performed reasonably 
well within the broad range of professional norms. 
Stewart, 476 F.3d at 1209. The court does not consider 
“what the best lawyers would have done”; instead the 
court must determine “whether some reasonable law-
yer at the trial could have acted, in the circumstances, 
as defense counsel acted at trial.” White v. Singletary, 
972 F.2d 1218, 1220 (11th Cir. 1992). 

 Judicial scrutiny of counsel’s performance must be 
highly deferential, because “[r]epresentation is an art, 
and an act or omission that is unprofessional in one 
case may be sound or even brilliant in another.” Strick-
land, 466 U.S. at 693. Indeed, reviewing courts “must 
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indulge a strong presumption that counsel’s conduct 
falls within the wide range of reasonable professional 
assistance.” Id. at 689. This strong presumption of 
competent assistance creates a heavy burden of per-
suasion: “petitioner must establish that no competent 
counsel would have taken the action that his counsel 
did take.” Stewart, 476 F.3d at 1209 (quoting Chandler, 
218 F.3d at 1315) (emphasis added). 

 The court can not grant relief on ineffectiveness 
grounds unless a petitioner shows that “no reasonable 
lawyer, in the circumstances, would have done so.” 
Rogers v. Zant, 13 F.3d 384, 386 (11th Cir. 1994) (em-
phasis added). 

 When examining counsel’s performance at the 
penalty phase of trial, the court must decide “whether 
counsel reasonably investigated possible mitigating 
factors and made a reasonable effort to present miti-
gating evidence to the sentencing court.” Stewart, 476 
F.3d at 1209 (quoting Henyard v. McDonough, 459 F.3d 
1217, 1242 (11th Cir. 2006). To meet the requirements 
of Strickland, counsel does not need to investigate 
“every conceivable line of mitigating evidence” regard-
less of its likelihood of benefitting the defendant at 
sentencing. Pittman v. Sec’y, Florida Dep’t of Corr., 871 
F.3d 1231, 1250 (11th Cir. 2017) (quoting Wiggins v. 
Smith, 539 U.S. 510, 533 (2003)). 

 In fact, the Strickland standard does not even “re-
quire defense counsel to present mitigating evidence at 
sentencing in every case.” Id. Rather, the Strickland 
standard for counsel’s performance is “reasonableness 
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under prevailing professional norms.” Strickland, 466 
U.S. at 688. And, of course, reasonableness depends 
upon the context of the particular case. See Wiggins, 
539 U.S. at 522-23. This objective standard of reasona-
bleness means that “whether the challenged actions of 
counsel were the product of a deliberate strategy or 
mere oversight” does not matter; counsel’s actual mo-
tivation is not relevant but instead “what reasonably 
could have motivated counsel.” Pittman v. Sec’y, Flor-
ida Dep’t of Corr., 871 F.3d at 1250 (quoting Gordon v. 
United States, 518 F.3d 1291, 1301 (11th Cir. 2008)). 

 
B. The Prejudice Prong 

 A petitioner also must meet a high burden to es-
tablish that his lawyer’s deficient performance caused 
prejudice to his case. Van Poyck v. Fla. Dep’t of Corr., 
290 F.3d 1318, 1322 (11th Cir. 2002). The petitioner 
does not meet that high burden merely by showing 
“that the errors had some conceivable effect on the 
outcome of the proceeding.” Id. (quoting Strickland, 
466 U.S. at 693). Instead, a petitioner must show “ ‘a 
reasonable probability that, absent the errors, the 
sentencer . . . would have concluded that the balance 
of aggravating and mitigating circumstances did not 
warrant death.’ ” Stewart, 476 F.3d 1193, 1209 (11th 
Cir. 2007) (quoting Strickland, 466 U.S. at 695). 

 In evaluating whether the petitioner has shown a 
reasonable probability that, if counsel had not been 
deficient, he would not have been sentenced to death, 
the court must “consider ‘the totality of the available 
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mitigation evidence – both that adduced at trial, and 
the evidence adduced in the habeas proceeding’ – and 
‘reweig[h] it against the evidence in aggravation.’ ” 
Porter v. McCollum, 558 U.S. 30, 41 (2009) (quoting Wil-
liams v. Taylor, 529 U.S. 362, 397-398 (2000)); see also 
Sears v. Upton, 561 U.S. 945, 956 (2010) (holding that 
a proper prejudice analysis under Strickland must 
take into account the newly uncovered mitigation evi-
dence, along with the mitigation evidence introduced 
during the penalty phase of the trial, to assess whether 
a reasonable probability arises that the petitioner 
would have received a different sentence after a con-
stitutionally sufficient mitigation investigation.). 

 
IV. THE EVIDENTIARY HEARING 

 In his amended petition, Mr. Williams alleges that 
trial counsel were ineffective during the penalty phase 
of the trial because they failed to adequately investi-
gate and present mitigation evidence to show that he 
should not have been sentenced to death. (Doc. 5 at 38-
65). 

 Specifically, he claims that trial counsel were inef-
fective because they failed to collect documentary evi-
dence and hire a mitigation specialist; failed to 
thoroughly investigate Mr. Williams’s history, includ-
ing that he was sexually abused as a child; failed to 
interview Mr. Williams’s closest friend Alister Cook2; 

 
 2 Cook, described as “Marcus’ closest friend[ ] during the pe-
riod leading up to his arrest,” and Mr. Williams had been friends 
since they were eight or nine years old. (See Doc. 5 at 49). Mr.  
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failed to adequately interview and prepare the penalty 
phase witnesses; failed to compile Mr. Williams’s his-
tory of abuse and neglect; failed to investigate his 
family history of mental illness; failed to show that Mr. 
Williams’s background contributed to his committing 
capital murder; and failed to present his redeeming 
characteristics. (Id.). Mr. Williams argued that an evi-
dentiary hearing would allow him to produce wit-
nesses whose testimony could prove his claim that 
counsel’s failure to investigate was constitutionally in-
effective. (Doc. 51 at 5-26). 

 Mr. Williams argues that, had counsel performed 
an adequate penalty phase investigation, they would 
have learned, and been able to present evidence that: 
a) his childhood was defined by chaos, abandonment, 
and abuse; b) his difficult upbringing was influenced 
by “an extensive history of dissolution and dysfunc-
tion” in his family; c) the family history of alcoholism 
contributed to his early and excessive use of alcohol; 
d) he was sexually abused by an older boy when he was 
a child; e) his family has an extensive history of child-
hood sexual abuse; and f ) his traumatic childhood ex-
periences were psychologically damaging. (Doc. 88 at 
50-102). 

 Mr. Williams called witnesses at the evidentiary 
hearing who testified to the facts he claims should 
have been discovered by trial counsel and presented 
during the penalty phase. He argues that if counsel 

 
Williams and Cook had been drinking together the night of the 
murder. (Id. at 47). 
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had performed an adequate penalty phase investiga-
tion, they would have learned and been able to present 
the following evidence. 

 
A. Childhood Defined by Chaos, Abandon-

ment, and Abuse 

 Charlene Williams testified that Mr. Williams, her 
second child, was born when she was sixteen years old. 
(Doc. 92 at 158-59). Before he was born, his older sister 
Aquea was sent to New York to live with her paternal 
grandmother, and never returned to live with Char-
lene. (Id. at 159-60). His father, Michael Daniels, was 
not involved in his life when Mr. Williams was “small,” 
but “became involved later on in life,” when he was 
around thirteen or fourteen. (Id. at 161). 

 During his early years, Charlene and Mr. Williams 
“bounced from place to place.” (Doc. 88 at 53). They 
lived with Charlene’s grandparents, Ralph and Beulah 
Williams, in “the old house,” a dilapidated house with-
out a bathroom, heating, air conditioning, or hot water 
(Doc. 92 at 116, 206); they lived with family friends, 
Della and Will Bothwell (Doc. 93 at 7, 23); they lived 
with Charlene’s friend Olivia Mostella and her three 
children in Ashville, Alabama (Doc. 92 at 161-62); and 
they moved to Missouri with the Mostellas for about 
four months. (Id. at 166-67). Eloise Williams testified 
that when they lived with the Mostellas, Charlene and 
Olivia left the children alone at home with Olivia’s el-
derly mother while they went out partying and drink-
ing. (Doc. 92 at 112). Mr. Williams testified that when 
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they lived with Olivia, her son, Mario Mostella, sex-
ually assaulted him three or four times, over the course 
of “a couple of years,” beginning at the age of four. (Doc. 
91 at 118-19). When they returned to Ashville, Char-
lene lived with her grandmother for a while; with Mary 
Mostella, Olivia Mostella’s mother, for a while; moved 
into an apartment in Gadsden; then finally moved back 
to Ashville. (Id. at 167-68). 

 During this time, Charlene gave birth to three 
more children. (Id.). When Mr. Williams was around 
nine years old, Charlene began a six-year relationship 
with Jeff Deavers, who was physically and verbally 
abusive to her, “sometimes” in front of Mr. Williams. 
(Doc. 92 at 170-74). 

 Charlene had poor parenting skills: she left the 
children to fend for themselves; they were not super-
vised appropriately; and at times, they were not clean 
or “well taken care of.” (Id. at 117). During the time 
period when Mr. Williams was around five to ten years 
old, family members tried to help Charlene by taking 
her children in to live with them. (Id. at 117-21). 

 Eventually, when Mr. Williams was about seven 
or eight years old, he moved in with his aunt Eloise 
Williams. (Id. at 119, 169). During this time, Mr. Wil-
liams moved back and forth between the homes of his 
great grandmother, Beulah Williams, and his aunt 
Eloise Williams. (Doc. 92 at 169). Eloise took him to 
Sunday School and church, helped him with his home-
work, and allowed him to play baseball. (Id. at 119-20, 
124-26). While he lived with Eloise, Mr. Williams was 



App. 189 

“sullen, withdrawn, unhappy,” and had issues with 
bed-wetting. (Id. at 125-26). 

 Mr. Williams lived with Eloise until he was twelve 
or thirteen years old. (Id. at 127). Eloise testified that 
when Mr. Williams was in middle school, he started 
getting in trouble at school, “getting in fights, stealing 
and just different things.” (Doc. 92 at 126-27). At one 
point, Eloise caught him peeping through the bath-
room door at her. (Id. at 127). When Mr. Williams was 
twelve or thirteen years old, Eloise took him back to 
live with Charlene because he wanted to live with 
Charlene. (Id.). 

 When he was fourteen years old, Mr. Williams fi-
nally met his father, Michael Daniels, and moved in 
with him for about nine months. (Doc. 91 at 116). Dr. 
Matthew Mendel, a clinical psychologist, testified at 
the evidentiary hearing that Mr. Williams had “won-
dered about, questioned, struggled and worried about” 
his father his entire life, hoping that the reason his fa-
ther never came to visit him was because he did not 
know Mr. Williams existed. (Doc. 93 at 42). 

 Mr. Williams argues that rather than investigat-
ing his family history and presenting “available evi-
dence of Marcus’s abandonment by his mother, as well 
as the itinerant and dysfunctional lifestyle he was 
subject to while he was with her,” trial counsel elicited 
testimony in the penalty phase from Charlene, mini-
mizing the instability in Mr. Williams’s life, and leav-
ing the jury with the impression that he “spent lots of 
time with his mother.” (Doc. 88 at 65). 
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 Specifically, Mr. Williams points to the following 
portions of Charlene’s testimony in the penalty phase: 

Q. Where was [Mr. Williams] when he wasn’t 
with you? 

A. He lived with my grandmother and my 
aunt. They helped me because I was a 
young girl. 

. . . .  

Q. Prior to this time, had Marcus been a 
problem child to you in any way? 

A. No, he had never been. 

Q. Did you spend a lot of time with him 
when he was growing up? 

A. Yes. Marcus was the baby for five and a 
half years. 

(Id.) (quoting Vol. 3, Tab 19 at 554, 558). 

 He adds that at the sentencing hearing, Eloise tes-
tified only generally about Marcus being “left from one 
place to another” and not “hav[ing] a stable home.” (Id.) 
(quoting Vol. 3, Tab 19 at 561). Mr. Williams argues 
that the penalty phase of his trial contained no testi-
mony about the “domestic violence and abuse” he ex-
perienced in the various places he lived. (Id.). Mr. 
Williams argues that the testimony presented at the 
evidentiary hearing paints a “vastly different picture 
of his background” than the limited testimony pre-
sented at his trial. (Id. at 65-66) (quoting Williams v. 
Allen, 542 F.3d at 1342). 
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B. Extensive Family History of Dissolution 
and Dysfunction 

 Mr. Williams alleges that compounding the failure 
to present evidence of his “dysfunctional upbringing,” 
trial counsel also failed to present available evidence 
of his “troubled family history.” (Id. at 66). He claims 
that the dysfunction of his childhood was part of an 
“easily discernable pattern.” (Id.). Charlene testified 
that she, her sister, and her brother were raised by 
their grandparents, Ralph and Beulah Williams; she 
did not meet her father until she was three years old; 
her mother, Laura Williams, “moved away to New 
York” and never contacted her after she left; and that 
her mother died a violent death when Charlene was 
twelve years old. (Doc. 92 at 148-51, 193). 

 Charlene became sexually active at age thirteen, 
became pregnant with Mr. Williams’s older sister at 
the age of fourteen, and started drinking at age fifteen. 
(Id. at 155-57). Charlene eventually gave birth to Mr. 
Williams and three more children, LaCharo, and twins, 
Sharenda, and Sharay, all of whom were raised in dif-
ferent homes. (Id. at 167-68). Mr. Williams maintains 
that the “distance created by Charlene’s abandonment 
and separation of her children made it difficult for 
them to bond, and develop loving relationships, as a 
family.” (Doc. 88 at 70). 

 Mr. Williams’s sister Sharenda Williams testified 
at the evidentiary hearing that she and Mr. Williams 
“did spend time together” during Mr. Williams’s teen-
age years after he left Aunt Louise’s home. (Doc. 91 at 
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150). She clarified that they spent a minimal amount 
of time together because after being adopted by her 
Aunt Louise, she lived a “much more strict lifestyle” 
and was “very involved in church.” (Id.). Mr. Williams’s 
sister LaCharo Williams testified at the evidentiary 
hearing that due to their age difference, her relation-
ship with Mr. Williams did not really develop until af-
ter he was arrested. (Doc. 92 at 214). 

 Mr. Williams contends that the “treatment that 
Marcus and his siblings received from caregivers rein-
forced this sense of distance.” (Doc. 88 at 71). Sharenda 
testified at the evidentiary hearing that their uncle 
Robert Williams was “very strict” with Mr. Williams, 
while he treated her “like a girl,” letting her get away 
with anything. (Doc. 91 at 148). 

 Mr. Williams adds that although “the circum-
stances of all of Charlene’s children were precarious, 
[his] nomadic existence was especially so.” (Doc. 88 at 
71). Mr. Williams points out Dr. Mendel’s testimony 
from the evidentiary hearing: 

 I think that the chaos, the lack of stability 
and the sense of abandonment, betrayal, the 
contrast he experienced in his life from seeing 
why was my younger sister adopted by this 
aunt, this great aunt, and not me. Why was 
my other younger sister kept and raised by 
our mother and not me, why was my younger 
brother adopted by this family, unrelated fam-
ily down the road and raised in a stable house-
hold, why was my older sister taken in by her 
father and raised in a – I don’t know much 
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about that family, but at least a relatively con-
sistent home, and why was I bounced around. 

 He experienced a sense of being un-
wanted, rejected, abandoned, betrayed 
throughout his life, and I think that’s had an 
enormous impact on him. 

(Id.) (quoting Doc. 93 at 41-42). 

 Mr. Williams asserts that defense counsel should 
have investigated and presented evidence of his dys-
functional family history because conditions within 
the family can influence a defendant’s upbringing and 
experiences. (Doc. 88 at 71-72) (citing Kormondy v. 
Sec’y, Fla. Dep’t of Corr., 688 F.3d 1244, 1251 (11th Cir. 
2012) (explaining that, during penalty phase proceed-
ings in 1994, “[the defendant’s] life story actually be-
gan with [his mother’s] story about her life prior to 
[his] birth because, according to Dr. Larson, what she 
had experienced prior to that event had a profound ef-
fect on the person [the defendant] eventually became”). 
He points out that courts have held that failing to in-
vestigate and present available evidence of a “chaotic, 
abusive, neglectful family” was deficient. (Id. at 72) 
(citing Johnson v. Bagley, 544 F.3d 592, 605 (6th Cir. 
2008) and Frierson v. Woodford, 463 F.3d 982, 989 (9th 
Cir. 2006) (“[A] failure to investigate and present, at 
the penalty phase of a capital trial, evidence of . . . a 
dysfunctional family or social environment may consti-
tute ineffective assistance of counsel.”)). 

 Mr. Williams argues that his life was impacted by 
the “early sexual activity, excessive alcohol use, neglect 
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and abandonment of children, and frayed familial 
bonds” that persisted generation after generation in 
his family. (Id. at 72). He contends that, with the evi-
dence of his troubled family history, counsel “could 
have described the cycles of generational abusive and 
neglectful parenting that repeat the same behaviors 
and lead to the same outcomes.” (Id.) (quoting Johnson, 
544 F.3d at 605). He maintains that counsel were defi-
cient for failing to present the available evidence of his 
dysfunctional family history to the jury. (Id.). 

 
C. Family History of Alcoholism Contrib-

uted to Mr. Williams’s Early and Exces-
sive Use of Alcohol 

 Mr. Williams asserts that he was raised in a family 
of alcoholics. (Doc. 88 at 72). Eloise testified that when 
she married into the Williams family, she “learned that 
they did a lot of drinking and partying.” (Doc. 92 at 99). 
Mr. Williams’s great-grandmother, Beulah Williams, 
with whom he lived from time to time, was unable to 
properly care for the children left with her. (Doc. 91 at 
146, Doc. 92 at 155). Beulah, described as a good person 
who “did like to drink and party,” worked through the 
week, but got drunk on the weekends, to the point that 
she became incoherent and would pass out or urinate 
on herself. (Doc. 92 at 100, 152, Doc. 91 at 146). Eloise 
testified at the evidentiary hearing that almost all of 
Beulah’s family, including Eloise’s husband Robert, 
had problems with drinking. (Doc. 92 at 106-07). 
Sharenda testified that during the times she and Mr. 
Williams spent time with Eloise and Robert, Robert 
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was a heavy drinker who “drank probably almost every 
day at some point,” to the point of intoxication. (Doc. 91 
at 147). 

 Charlene testified that she was a heavy drinker 
from the age of fifteen until she was “like about thirty-
two,” having been influenced to drink by Beulah and 
other relatives who drank excessively. (Doc. 92 at 155-
56). Charlene drank mostly on the weekends, some-
times to the point of intoxication. (Doc. 91 at 141; Doc. 
92 at 156). She drank while she lived with the Mostel-
las,3 and she drank while she was in a relationship 
with Jeff Deavers. (Doc. 92 at 112; Doc. 91 at 140). Dr. 
Mendel stated in his report that Charlene’s “pattern of 
drinking and going out rather than watching her chil-
dren left Marcus susceptible to Mario’s sexual preda-
tion.” (Petitioner’s Exhibit 5 at 8). 

 Mr. Williams’s childhood friend, Marlon Bothwell, 
testified that he and Mr. Williams began drinking 
probably between the ages of twelve and fourteen, but 
Mr. Williams’s alcohol consumption increased so much 
when he was about sixteen or seventeen, that he often 
saw Mr. Williams drunk. (Doc. 93 at 15-17). Dr. Mendel 
testified that Mr. Williams “was drinking heavily by 
his high school years,” having begun drinking “much 
more following a couple of very negative difficult expe-
riences in his life.” (Id. at 77). Dr. Mendel stated in his 
report that because alcoholism runs in families, Mr. 

 
 3 Eloise testified that while Charlene and Mr. Williams lived 
with the Mostellas, Charlene and Olivia “were still partying and 
doing different things, drinking, leaving the children.” (Doc. 92 at 
112). 
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Williams’s “alcohol abuse and likely dependence are 
probably ‘multiply-determined,’ stemming from a fa-
milial pattern of alcoholism as well as Marcus’ specific 
traumatic life circumstances.” (Petitioner’s Exhibit 5 
at 8). 

 Dr. Mendel explained that alcoholism often runs 
in families because of the modeling and example 
shown by family members drinking. (Doc. 93 at 75-76). 
He added that “people generally accept that there is a 
genetic basis for a predisposition towards addiction, in-
cluding alcoholism.” (Id. at 76). Dr. Glen King, a clinical 
psychologist, testified that “but for [Mr. Williams’s] 
substance abuse, in terms of this crime, I don’t think 
we would be here.” (Doc. 92 at 86). Dr. Mendel agreed 
with Dr. King’s conclusion that “if there wasn’t the al-
cohol, we wouldn’t – this wouldn’t have happened and 
we wouldn’t be here today.” (Doc. 93 at 82). 

 Mr. Williams argues that by failing to present ex-
pert testimony on excessive use of alcohol at the pen-
alty phase, counsel deprived the jury of this critical 
explanation for his conduct. (Doc. 88 at 77). He argues 
that although Mr. Funderburg testified that the de-
fense theory for the penalty phase of the trial was that 
Mr. Williams was not in his right mind, due to alcohol 
and marijuana use, he presented “paltry” evidence 
about Mr. Williams’s substance abuse. (Id.) (citing Doc. 
91 at 90). 

 Mr. Williams points out that although counsel 
asked Charlene two questions “conceivably related to 
alcohol use” in the penalty phase, those questions were 
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not helpful because they pertained to Mr. Williams’s 
time in Job Corps, not during his childhood or the time 
of the crime. (Id.) (citing Vol. 3, Tab 19 at 557). Mr. Wil-
liams also points out that during the penalty phase, 
Eloise offered, without being asked about alcohol or 
drugs, that she “began to notice he had changed – 
drinking, you know and maybe drugs.” (Id.) (citing Vol. 
3, Tab 19 at 565). 

 Mr. Williams argues that “without any specifics of 
when Marcus began drinking, and with no explanation 
for why Marcus was drinking – such as his genetic pre-
disposition to alcoholism, the excessive drinking mod-
eled by close relatives who reared him, and his 
traumatic childhood experiences – the jury was left to 
conclude that Marcus’s drinking, which was only 
vaguely mentioned, was merely a personal failing.” 
(Id.) He maintains that it was unreasonable for coun-
sel not to present available evidence of Mr. Williams’s 
dysfunctional upbringing and family history of sub-
stance abuse. (Id.) 

 
D. Sexual Abuse by an Older Boy 

 Mr. Williams testified that between the ages of 
four and six, he was sexually abused three or four 
times by Mario Mostella, while he and Charlene lived 
with the Mostella family. (Doc. 91 at 118-20). Mr. Wil-
liams stated that at the time it was happening, he 
thought it was a game when Mario would “touch” and 
“penetrate” him from behind while Charlene was away. 
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(Id.). Mr. Williams did not tell anyone about the sexual 
assaults because he was ashamed. (Id. at 121). 

 Dr. Mendel described this as “pretty classic groom-
ing behavior.” (Doc. 93 at 165). He testified that Mr. 
Williams’s account of his childhood sexual abuse is “ex-
tremely credible” and that he has no doubt that it hap-
pened. (Id. at 85-86). 

 Dr. Mendel stated in his report that at the time Mr. 
Williams was being molested by Mario, Mr. Williams 
“did not think there was anything wrong with what 
was going on.” (Petitioner’s Exhibit 5 at 5). He noted 
that male victims of childhood sexual abuse do not 
often tell anyone about the sexual abuse until they en-
ter the justice system or substance abuse treatment. 
(Id.). Mr. Williams told Dr. Mendel that he became 
sexually active at a young age and was promiscuous 
throughout his adolescence and early adulthood be-
cause he wanted to prove to himself that he is not gay. 
(Id. at 6). Dr. Mendel opined that Mr. Williams became 
hypersexual, becoming sexually active at the age of 
ten,4 and having from one hundred fifty to two hundred 
sexual partners by the time he was arrested, in an ef-
fort to prove that he is not gay. (Doc. 93 at 55-56). 

 Mr. Williams was also exposed to sexuality by his 
family members. While they lived with the Mostellas, 
Mr. Williams bathed with Charlene and shared a 
bed with her. (Doc. 92 at 165). Dr. Benedict, a 

 
 4 Dr. Mendel testified that prepubescent sexual intercourse 
is “the biggest red flag” indicating sexual abuse. (Doc. 93 at 
124). 
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neuropsychologist specializing in developmental psy-
chopathology, testified that Mr. Williams was “also ex-
posed to adult sexual relations when living with his 
mother, when she would have . . . her boyfriends in the 
same bed that she shared with” Mr. Williams. (Doc. 91 
at 176). 

 Mr. Williams testified that when he was about ten 
years old, his teenage cousin Brian Williams “allowed 
[Mr. Williams] to watch him have sex as a way of show-
ing [Mr. Williams] how to do it with a woman.” (Doc. 91 
at 120). Dr. Mendel testified that Mr. Williams told him 
that Brian was “always talking about sex and telling 
him about sex.” (Doc. 93 at 64). Dr. Mendel explained 
that premature exposure to sexuality “basically tends 
to feed hypersexualization. So you get these, basically 
you get these kids who are thinking about sex and 
wanting to do and explore sexual things before they 
are physically, psychological or emotionally ready to do 
that. They’re not adults.” (Id. at 65). 

 Mr. Williams also engaged in other sexually inap-
propriate behavior. In his affidavit, Dr. Benedict stated 
that Mr. Williams told him that when he was a child, 
he would sneak outside to peep on his mother’s friends 
while they used the outhouse. (Petitioner’s Exhibit 7 at 
12). Eloise testified that while Mr. Williams lived with 
her, she once caught him peeping at her through the 
bathroom door. (Doc. 92 at 127). Charlene testified that 
when Mr. Williams was fifteen, Lottie Turner told her 
that Mr. Williams was “peeping in her window.” (Id. at 
184). 
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 Dr. Mendel testified that Mr. Williams’s sexual 
promiscuity reassured him that he was not gay and 
made Mr. Williams feel like a man. (Doc. 93 at 58). Dr. 
Mendel opined that Mr. Williams’s lack of a serious 
girlfriend made it less likely that he would tell anyone 
about his sexual abuse. (Id. at 84). Dr. Mendel ex-
plained in his report that because male victims who 
fear they might be gay after being sexually abused 
often try to compensate for their fears by becoming 
stereotypically “macho,” Mr. Williams’s compensatory 
hyper-masculinization resulted in aggressive and vio-
lent behavior in his pre-teen years. (Petitioner’s Ex-
hibit 5 at 7). 

 Mr. Williams’s compensatory hyper-masculiniza-
tion continued into his teenage years. Marlon Bothwell 
testified that Mr. Williams was bullied in high school 
and often got into fights after school. (Doc. 93 at 10-20). 
Marlon recalled that Mr. Williams became more ag-
gressive after a fight in which Mr. Williams was 
slammed, head-first, into the ground. (Id. at 13). 

 Mr. Williams dropped out of high school in his sen-
ior year. (Doc. 91 at 103). He joined the Job Corps, but 
was kicked out for fighting. (Doc. 93 at 60-61). Dr. Men-
del stated in his report that when Mr. Williams re-
turned home to Ashville after being kicked out of Job 
Corps, he was “drinking constantly, always drunk, with 
a pervasive sense of hopelessness and despair he had 
felt only once previously in his life, in the aftermath of 
his knee surgery during his senior year of high school.” 
(Petitioner’s Exhibit 5 at 9). Dr. Mendel further stated 
in his report that the “critical factors in Marcus’ 
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progression toward his crimes5 were his chronic states 
of hypersexuality and of aggression, which fused to-
gether in his acts of sexual violence; the acute state 
of hopelessness secondary to his expulsion from Job-
Corps; along with alcohol as a disinhibiting agent.” 
(Id.). 

 Dr. Mendel explained that male victims of sexual 
abuse are much less likely to disclose their abuse; the 
length of time between sexual abuse in males and 
eventual disclosure is much longer; and people are 
more likely to suspect sexual abuse in female victims. 
(Doc. 93 at 74). Dr. Mendel stated in his report that 
“[m]ale victims often do not tell about their sexual 
abuse until they enter either the justice system or sub-
stance abuse treatment.” (Petitioner’s Exhibit 5 at 5). 
He concluded that “the fact that [Mr. Williams] did not 
tell about his abuse is not at all unusual and should 
not be considered a counter-indication of the presence 
of sexual abuse.” (Petitioner’s Exhibit 5 at 5). 

 Mr. Williams points out that consistent with other 
male victims who finally disclose childhood abuse after 
entering the justice system, he shared details of his 
sexual abuse with the first attorney who asked him 
about it. (Doc. 88 at 95-96). Mr. Williams testified that 
trial counsel never asked him if he had been sexually 
abused, but that if counsel had asked, he would have 
told them: 

 
 5 Mr. Williams maintains that he killed Melanie Rowell only 
ten days after his expulsion from Job Corps. (Doc. 88 at 86). 
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Q. Why did you tell [Rule 32 counsel] about 
what had happened to you during your 
childhood when you previously had not 
talked about it? 

A. He asked me about it. And I didn’t, at 
first, I didn’t tell him anything. And over 
time, I got comfortable, more comfortable 
with him and he asked me about it again 
and that’s when I told him. 

Q. Why didn’t you tell your trial lawyers 
about sexual abuse and about some of the 
things you have told the Court here today 
about your background? 

A. They didn’t ask. 

(Doc. 91 at 122). 

 Mr. Williams maintains that exploring his sexual 
abuse history was especially important because, as Dr. 
Mendel testified, a large number of people who commit 
acts of sexual violence were themselves sexually 
abused. (Petitioner’s Exhibit 5 at 9) (citing Doc. 93 at 
122). Mr. Williams argues that although childhood 
abuse is particularly mitigating in capital cases, coun-
sel’s failure to investigate his background meant the 
jury never heard “this account of [his] psychological 
trajectory from an abusive childhood to sexual vio-
lence.” (Doc. 88 at 87). 

 At the evidentiary hearing, Mr. Funderburg justi-
fied his decision not to present evidence concerning Mr. 
Williams’s sexual history: 
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Q. Is it also fair to say that you would want 
to avoid any testimony that might show 
or tend to show the future dangerousness 
of your client, like he’s going to do it 
again? 

A. In this case? 

Q. Yes. 

A. Yes. We had another crime that had oc-
curred that we had to keep out. Marcus 
had been involved in a similar act from 
when this case occurred until his arrest. 

 So, at the time he was found guilty of this, 
we, I think, entered into a plea agreement 
on the other charge as well, which the 
State tried to get it in, but we were able 
to keep it out. 

Q. You wouldn’t have wanted, certainly, to 
offer any testimony that might tend to in-
dicate that your client was predisposed to 
sexual violence? 

A. Absolutely not. 

Q. And in that judgment that might have 
made a jury even more likely to give 
death, fair to say? 

A. Yes, that’s one of the biggest reasons we 
did not want to call Marcus in the case, 
even though he had given statements, we 
couldn’t put him up on the stand and run 
the risk of that other conduct somehow 
coming in. 

(Doc. 91 at 76). 
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 Mr. Williams argues that counsel’s failure to pre-
sent available evidence of sexual abuse was not a stra-
tegic choice, because counsel failed to ask Mr. Williams 
or anyone else about sexual abuse and failed to “con-
duct any reasonable investigation” of Mr. Williams’s 
background. (Doc. 88 at 88). Mr. Williams maintains 
that if counsel had investigated and presented evi-
dence of Mr. Williams’s childhood sexual abuse, the 
jury would have had “powerfully mitigating context for 
his behavior.” (Doc. 88 at 89). Mr. Williams points out 
that the Eleventh Circuit Court of Appeals has held 
that sexual abuse evidence is not a “double-edged 
sword,” Williams v. Alabama, 791 F.3d at 1277, and 
that “ ‘both the Supreme Court and [the Eleventh Cir-
cuit] have recognized the long-lasting effects child 
sexual abuse has on its victims.’ Daniel v. Comm’r, Ala. 
Dep’t of Corr., 822 F.3d 1248, 1276 (11th Cir. 2016) (cit-
ing Kennedy v. Louisiana, 554 U.S. 407, 435 (2008); 
United States v. Irey, 612 F.3d 1160, 1207 (11th Cir. 
2010) (en banc)).” (Doc. 88 at 89). 

 Mr. Williams adds that his arrest for breaking into 
Lottie Turner’s house and attempting to rape her is “is 
entirely consistent with the portrait of [his] psycholog-
ical unraveling, stemming from his childhood sexual 
abuse.” (Id. at 89-90). Mr. Williams points to the por-
tion of his confession to the murder in which he wrote, 
“I have a problem and I want help.” (Id. at 90) (quoting 
Petitioner’s Exhibit 1 at 1039). He concludes that with-
out the context of Mr. Williams’s history of childhood 
sexual abuse, the jury was given no explanation for his 
“confounding, and harmful, behavior,” which allowed 
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the jury to sentence him to death for an “awful, and 
apparently inexplicable, crime.” (Id.). 

 
E. Extensive Family History of Childhood 

Sexual Abuse 

 Mr. Williams points out that under the ABA 
Guidelines applicable at the time of his trial, “counsel 
had a duty to collect information pertaining to ‘family 
and social history (including physical, sexual or emo-
tional abuse),’ and to ‘obtain names of collateral per-
sons or sources to verify, corroborate, explain and 
expand upon [the] information obtained.’ ” (Doc. 88 at 
90) (quoting Williams v. Allen, 542 F.3d at 1339) (citing 
1989 ABA Guidelines 11.4.1(D)). He explains that “sev-
eral interviews are often necessary to bring out all the 
relevant information, particularly when sensitive mat-
ters such as child abuse or sexual abuse are involved.” 
(Id.) (quoting Alabama Capital Defense Trial Manual, 
at 588 (3d ed. 1997)). Mr. Williams contends that if trial 
counsel had investigated his background, they would 
have learned the following details about childhood 
sexual abuse and incest in his family. 

 In his report, Dr. Mendel detailed the pervasive 
history of sexual abuse of children by older relatives in 
Mr. Williams’s family. Dr. Mendel stated that Mr. Wil-
liams’s great-grandmother, Beulah, was reportedly 
raped by her uncle; his grandmother Laura’s first child 
was fathered by her cousin; his aunt Veronica was mo-
lested as a child by her aunt’s boyfriend; and his cousin 
Brian Williams, in addition to allowing Mr. Williams 
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to watch him having sex with his girlfriend, molested 
Mr. Williams’s sister LaCharo and his cousin Zakia 
Fomby. (Petitioner’s Exhibit 5 at 6). Charlene testified 
that when LaCharo was “about twelve,” she told her 
that Brian Williams “tried to molest her.” (Doc. 92 at 
190). Despite Brian “den[ying] it all,” Charlene tried to 
talk to the police about it, but “didn’t get to talk to the 
police” because “there wasn’t none at the station where 
[she] went.” (Id. at 190-91). 

 Dr. Mendel testified that he was “struck by the 
level of sexual abuse across multiple generations” of 
Mr. Williams’s family. (Doc. 93 at 40). He stated that in 
evaluating Mr. Williams, he considered the history of 
sexual abuse in Mr. Williams’s family because it “very 
much runs in families.” (Id. at 68). He added that a 
family history of sexual abuse is a risk factor for future 
sexual abuse. (Id. at 74). Mr. Williams argues that 
Brian Williams’s abuse of LaCharo and Zakia lends 
credibility to Mr. Williams’s account of Brian’s inappro-
priate behavior, and confirms that Brian’s sexual inter-
actions with Marcus were predatory, not playful or 
minor. (Doc. 88 at 93). 

 Mr. Williams asserts that his family history of sex-
ual abuse, and the lack of intervention by the adults in 
his family, provides context for his own abuse, and ex-
plains his reluctance to disclose his own sexual abuse 
as a child. (Id. at 94). Dr. Mendel testified that the fam-
ily’s unresponsiveness to other instances of sexual 
abuse “affects the degree of disclosure or the likelihood 
of disclosure.” (Doc. 93 at 69). Dr. Mendel opined that 
Mr. Williams and other victims in his family feared 
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that they would not be believed if they reported their 
abuse. (Id. at 69-70; Petitioner’s Exhibit 5 at 6). Dr. 
Mendel contends that if Mr. Williams’s trial attorneys 
had conducted in depth interviews with him and his 
family, as required under the ABA Guidelines, they too 
would have learned about the sexual abuse in his back-
ground and family history. (Doc. 93 at 96). 

 
F. Psychologically Damaging Childhood 

Experiences 

 Dr. Benedict testified that the following risk fac-
tors present in Mr. Williams’s early life increased the 
likelihood that Mr. Williams would have a “bad out-
come in life”: the family history of intergenerational 
sexual abuse; being born out of wedlock to a teenage 
mother who did not have help with parenting; the 
family’s limited resources and conditions that would 
constitute poverty or would border on poverty; very 
poor boundaries in the family with respect to sexuality 
and drinking; exposure to adult sexuality and adult 
substance abuse at a young age; being sodomized or 
sexually molested as a child; Mr. Williams’s own preco-
cious or early sexual activity; and his early use of alco-
hol. (Doc. 91 at 167-68, 175-78). Dr. Benedict concluded 
that Mr. Williams’s greatest risk factor was the “lack of 
consistent caretaking by his mother with whom he 
tried to establish a relationship and wanted a relation-
ship with, you know, to the present day, but her incon-
sistency and the various reunions and separations 
from her.” (Id. at 175). 
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 Dr. Benedict testified that the instability in Mr. 
Williams’s childhood, and his inability to develop an 
attachment with a primary caretaker were traumatic 
for him. (Id. at 180). Dr. Mendel testified that Mr. 
Williams had a “lot of anger toward his mother for not 
being there,” and that the “chaos, the abandonment, 
the betrayal, the loss, the lack of stability, [and] the 
lack of predictability” were the “biggest factor[s] in his 
childhood.” (Doc. 93 at 44, 118). 

 Dr. Benedict testified that it was very difficult for 
Mr. Williams to reconcile the different expectations his 
various caretakers had of him: 

 It’s very difficult for a child and even 
teenagers to experience such radically differ-
ent sets of expectation in parenting styles. 

 So, if there are essentially very few 
boundaries, very few rules and very limited 
oversight in the home of his mother, we heard 
testimony today about the very strict and reg-
imented environment he grew up or he expe-
rienced when he was living with [his aunt 
Eloise Williams]. 

 It’s very difficult for kids to reconcile 
those differences and to know what message 
to take. 

(Doc. 91 at 180-82). 

 Dr. Benedict also testified that Mr. Williams’s 
childhood sexual abuse was traumatic. (Id. at 181). Dr. 
Mendel testified that Mr. Williams was “groomed” into 
sexual activity at a young age, and taught that it was 
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a secret. (Doc. 93 at 49-51, 100-01). Dr. Benedict testi-
fied that being molested at a young age by someone 
older “comes with the kind of power differential that 
characterizes abusive situations, sexual or physical 
aggression or emotional aggression.” (Doc. 91 at 181). 
Dr. Mendel explained that even before Mr. Williams 
knew that what was happening with Mario was inap-
propriate, he knew it was something he should hide: 

[T]he time that Marcus says that he came 
close to telling was when on – after one of the 
incidents of sexual abuse, he and Mario came 
out of the – that shack, the Bachelor’s Kip and 
Marcus’ mother, Mario’s mother and I believe 
Mario’s sister were walking toward them and 
asked, one of them asked, they all asked, what 
were you guys doing in there. 

 I think independently Marcus would 
have blurted out exactly what they were do-
ing, but instead, Mario said something, Mario 
lied, said, oh, we were, you know, doing what-
ever in there, Marcus doesn’t recall exactly 
what. So that’s why he didn’t tell at that point. 

 As time went on and he got more of a 
sense that this was sexual, this was shameful, 
this was something to be embarrassed about, 
he did, as most male victims do, which is to 
keep it – keep it hidden. 

(Doc. 93 at 51). 

 Dr. Benedict explained that Mr. Williams was also 
exposed to “general disinhibited behavior that would 
take a number of forms in his life,” including exposure 
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to relatives with serious drinking problems, and expo-
sure to domestic violence between his mother and her 
long time boyfriend, Jeff Deavers. (Doc 91 at 181-82). 
Dr. Benedict concluded that as a result of these trau-
matic experiences, Mr. Williams turned to alcohol, 
hypersexuality, and hypermasculine aggression as a 
way to “guard against some psychological problem.” 
(Id. at 183-84). 

 Mr. Williams argues that despite trial counsel’s 
knowledge that he “was not in his right mind” at the 
time of the crime, counsel “presented no expert testi-
mony to explain his psychological trajectory from a 
childhood of abuse” to commission of the crime.”6 (Doc. 
88 at 101). Instead, counsel “painted an incomplete 
and unhelpful picture” at the penalty phase, by relying 
on limited testimony that never mentioned Mr. Wil-
liams’s family history of domestic violence, alcoholism, 
and sexual abuse. (Id.). 

 Mr. Williams also faults trial counsel for failing to 
present expert testimony to give a favorable opinion 
as to his “capacity for rehabilitation.” (Id.). Both Dr. 
Benedict and Dr. Mendel testified that treatment was 
available, including when Marcus was a child, to ame-
liorate the damage from his traumatic experiences, 
and that Marcus would have benefitted from such 
treatment. (Doc. 91 at 182, 197-98; Doc. 93 at 63-64). 
Dr. Mendel opined that if Mr. Williams had been able 

 
 6 Trial counsel Erskine Funderburg testified that in mitiga-
tion, counsel were arguing that Mr. Williams was “not in his right 
mind but not because of a mental disease, it was because of the 
alcohol and the marijuana.” (Doc. 91 at 90). 
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to discuss his traumatic experiences with someone, “we 
would have seen way less dramatic and self-destruc-
tive and destructive to others acts on [Mr. Williams’s] 
part.” (Doc. 93 at 62-63). 

 Dr. Benedict testified that Mr. Williams’s psycho-
logical condition has improved significantly since his 
discussions with experts and his attorneys while he 
has been incarcerated. (Doc. 91 at 194). In addition, 
Dr. Mendel and Dr. King, the State’s expert, both testi-
fied that, but for alcohol, Marcus’s crime would not 
have happened. (Doc. 92 at 86; Doc. 93 at 82). 

 
V. ANALYSIS 

 Mr. Williams argues that counsel were deficient 
in failing to uncover and present the potentially miti-
gating evidence he presented at the evidentiary hear-
ing, and that he was prejudiced by counsel’s failures. 
He maintains that he was “cooperative and willing to 
assist in his defense”; that he offered to “provide infor-
mation about his background, but counsel w[ere] unre-
sponsive”; and that his friends and family were 
“available and willing to provide mitigating infor-
mation, but they were not contacted or interviewed.” 
(Doc. 90 at 10). Mr. Williams argues that absent coun-
sel’s errors, counsel would have been able to present 
several more non-statutory mitigating circumstances 
pertaining his excruciating life history, including pov-
erty, abandonment, sexual abuse, and alcoholism. (Id. 
at 32-34). He argues that in light of this new mitigat-
ing evidence, taken as a whole, “there is a reasonable 
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probability that at least one juror would have chosen 
life imprisonment instead of death.” (Id. at 35). 

 To prove counsel were deficient, Mr. Williams 
must show that counsel’s performance was “outside 
the wide range of professionally competent assistance.” 
Strickland, 466 U.S. at 690. Professionally competent 
assistance includes a duty to conduct a reasonable in-
vestigation. Id. at 690-91. To provide constitutionally 
adequate representation to a defendant in a capital 
trial, “counsel must perform a thorough investigation 
where it appears necessary to do so.” Frazier v. Bou-
chard, 661 F.3d 519, 531 (11th Cir. 2011). To determine 
whether trial counsel’s decision not to investigate Mr. 
Williams’s background was reasonable, this court must 
“assess ‘all the circumstances’ and ‘consider whether 
the known evidence would lead a reasonable attorney 
to investigate further.’ ” Id. (quoting Powell v. Allen, 
602 F.3d 1263, 1273 (11th Cir. 2010)). 

 However, a court may decline to reach Strickland’s 
performance prong if it is convinced that the prejudice 
prong cannot be satisfied. Waters v. Thomas, 46 F.3d 
1506, 1510 (11th Cir. 1995) (citing Strickland, 466 U.S. 
at 697) (“If it is easier to dispose of an ineffectiveness 
claim on the ground of lack of sufficient prejudice, 
which we expect will often be so, that course should be 
followed.”); see also Wong v. Belmontes, 558 U.S. 15, 19 
(2009) (assuming, for purposes of analysis, that coun-
sel’s performance was deficient because prejudice in-
quiry was dispositive to the claim); and Frazier, 661 
F.3d at 530 (holding that the court “need not reach an 
ultimate conclusion on the matter, for we may decline 
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to reach the performance prong of the ineffective assis-
tance test if convinced that the prejudice prong cannot 
be satisfied”). Because the court concludes that Mr. 
Williams cannot make the requisite showing of preju-
dice under Strickland’s second prong, the court as-
sumes without deciding that counsel failed to perform 
an adequate mitigation investigation, and will address 
Strickland’s prejudice prong. 

 To prove prejudice, a petitioner must show there 
is a “reasonable probability that, absent the errors, the 
sentencer . . . would have concluded that the balance 
of aggravating and mitigating circumstances did not 
warrant death.’ ” Jones v. Sec’y, Florida Dep’t of Corr., 
834 F.3d 1299, 1312 (11th Cir. 2016) (quoting Strick-
land, 466 U.S. at 695). In evaluating that probability, 
this court must “consider the totality of the available 
mitigation evidence – both that adduced at trial, and 
the evidence adduced in the habeas proceeding – and 
reweigh it against the evidence in aggravation.” Id. 
(quoting Porter v. McCollum, 558 U.S. 30, 41 (2009)). 
Mr. Williams cannot show a reasonable probability 
that if counsel had investigated and presented the 
evidence presented in the evidentiary hearing at the 
penalty phase of his trial, that he would not have been 
sentenced to death. 

 Mr. Williams argues that “clearly a breakdown in 
the adversarial process” occurred in his case because 
despite the abundance of available mitigating evidence 
produced at the evidentiary hearing, counsel presented 
almost no mitigation at sentencing. (Doc. 88 at 103). 
He contends that the mitigation evidence omitted by 
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counsel paints a vastly different picture of Mr. Wil-
liams’s background than the testimony counsel pre-
sented in the penalty phase. (Id.). He concludes that 
he was “denied an individualized sentencing determi-
nation by counsel’s failure to present ‘precisely the 
type of evidence’ that is relevant to assessing his moral 
culpability. Williams v. Alabama, 791 F.3d at 1277.” 
(Id. at 106). 

 Mr. Williams contends that the mitigating evi-
dence counsel could have presented in the penalty 
phase must be weighed against the sole aggravator the 
prosecution argued in the penalty phase. (Doc. 90 at 
32). However, a “principled re-weighing of aggravating 
and mitigating circumstances” requires the court to 
consider “both the additional evidence that defense 
counsel could have presented on [Mr. Williams’s] be-
half in mitigation as well as the additional evidence 
that the prosecution could have presented to the jury 
in aggravation.” Frazier, 661 F.3d at 532. 

 During the penalty phase of Mr. Williams’s trial, 
the state argued only one aggravating circumstance, 
“[t]hat the capital offense was committed while the de-
fendant was engaged in commission of or an attempt 
to commit rape, robbery, burglary or kidnapping.” 
(Vol. 3, Tab 18 at 552; Vol. 3, Tab 23 at 584; Vol. 4 at 
601). The court specifically instructed the jury that it 
could not consider any other aggravating circum-
stance. (Vol. 3, Tab 23 at 584). 

 As mitigating circumstances, trial counsel argued, 
and the jury considered, that Mr. Williams was only 
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twenty-one years old at the time of the crime; that he 
was under the influence of alcohol at the time of the 
crime; that he had no significant prior criminal history; 
that he came from a troubled family background; that 
he cooperated with law enforcement in confessing to 
the crime; that he had no disciplinary issues while in 
jail awaiting trial; and that he expressed remorse for 
the crime.7 (Vol. 3, Tab 21 at 573-74). 

 If Mr. Williams were granted a new sentencing in 
this case, his counsel would no doubt argue the same 
statutory and non-statutory mitigating factors, along 
with the new mitigating evidence presented at the ev-
identiary hearing. And no doubt, the state would again 
argue the same aggravating circumstance it argued 
previously, that Mr. Williams killed the victim while 

 
 7 In sentencing Mr. Williams, the trial court found the fol-
lowing mitigating circumstances existed: Mr. Williams’s lack of a 
criminal history; his unstable home life as a child; his frustration 
from an injury ending his hopes of an athletic career; his obtain-
ing a GED; and his remorse. (Vol. 4 at 631-38). The trial court 
found the following mitigating factors argued by the defense did 
not exist: Mr. Williams’s age at the time of the offense; his capac-
ity to appreciate the criminality of his conduct due to marijuana 
and alcohol use at the time of the offense; and his cooperation 
with law enforcement. (Id. at 636-37).  
 The trial court took judicial notice of Mr. Williams’s convic-
tion in the Turner burglary case. (Id. at 634). The trial court did 
not “consider this subsequent act by [Mr. Williams] for any pur-
poses of aggravation,” but did consider it as evidence of his state 
of mind in determining that Mr. Williams’s capacity to appreciate 
the criminality of his actions due to his use of marijuana and 
alcohol, and his cooperation with law enforcement were not miti-
gating circumstances in his case. (Id. at 634-37). 
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committing or attempting to commit a rape, robbery, 
burglary, or kidnapping. 

 However, if Mr. Williams were granted a new sen-
tencing hearing, the state would not be limited to the 
sole aggravating circumstance it originally argued. See 
Frazier, 661 F.3d at 533. In addition to the aggravating 
circumstance that the capital offense was committed 
while Mr. Williams was engaged in the commission of 
or an attempt to commit rape, robbery, burglary or 
kidnapping, in a new hearing, the state could present 
evidence that just eighteen days after the murder of 
Ms. Rowell, Mr. Williams confessed to, and was charged 
with first degree burglary, in a crime eerily similar to 
the rape and murder of Ms. Rowell. 

 On November 24, 1996, Mr. Williams was arrested 
after breaking into the home of Lottie Turner during 
the night and attempting to rape her. (See Petitioner’s 
Exhibit 2 at 509-511). In recounting the events of that 
night, Ms. Turner informed the police that she was 
asleep in her home, when she awoke to find Mr. Wil-
liams on her bed, wearing no pants. (Id. at 509). Mr. 
Williams told her not to look at him; that he had 
“wanted her for a long time”; and that he had “had all 
her girls and they gave good blow jobs.” (Id.). When Mr. 
Williams began rubbing his penis between her breasts, 
Ms. Turner began to struggle, begging for her life. (Id.). 
After Mr. Williams “put his hand up in her vagina” and 
“found that she was on her period by the blood and 
pad,” he told her to “suck his penis.” (Id.). Ms. Turner 
continued to resist Mr. Williams until “it got daylight,” 
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then he exited her home out the window through which 
he had entered. (Id. at 510). Ms. Turner identified Mr. 
Williams as the perpetrator. (Id.). 

 After being arrested, Mr. Williams confessed in a 
written statement, to breaking into Ms. Turner’s house 
“with sex in mind.” (Petitioner’s Exhibit 1 at 525). Mr. 
Williams explained that he had been drinking and 
“smok[ing] a lot [of ] weed” all day, when he and his 
friend Alister Cook left the party around midnight to 
go pick up some girls. (Id.). Mr. Williams got “upset” 
and “snapped” when his plans “didn’t work out with 
those females.” (Id.). Mr. Williams described the crime 
as follows: 

I walk around to the back of [Lottie Turner’s] 
house and I put my gloves on try to open two 
bedroom windows, no luck so I tried the ___ 
one and I was in there. I took off my clothes 
outside and went in through the window. I 
found her in bed so I stripped on down out of 
my underwear and enter the bedroom crawl-
ing to the foot of her bed. I went to raise up 
and crawl on top of her. She wakes up. She 
tries to hit [me] with something so we tussle 
and finally I got [her] pin down. I started fon-
dling her breast and rubbing my penis on her 
breast. At this time I [was] holding her down. 
I told her all I wanted was sex and not to hurt 
her. I told her this several times. She grabs my 
shirt when I was about to leave so I could not 
leave until she realized that I wasn’t going to 
hurt her. It was 6:30 am [when] she finally let 
go. So I grab[b]ed my glove and my boxers and 
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jumped out of the window. I threw my clothes 
on and ran into the woods. . . .  

(Id.). Mr. Williams blamed the crime on “lack of sex and 
too much alcohol and drugs.” (Id.). Mr. Williams also 
apologized “for the two women [he had] hurt,” and 
asked for help “find[ing] his true self again.” (Id.). 

 On May 20, 1997, Mr. Williams was indicted by a 
St. Clair County grand jury on a charge of first degree 
burglary in the Lottie Turner case. See https://v2.
alacourt.com, State of Alabama v. Marcus Bernard 
Williams, Case No. CC-1997-000083.00.8 On March 2, 
1999, less than a week after the guilt and penalty 
phases of his capital murder trial, and a month before 
the sentencing hearing, Mr. Williams entered a plea of 
guilty to first degree burglary, and was sentenced to 
twenty-five years’ imprisonment. (Id.). Although the 
state could have presented evidence of this similar 

 
 8 The court takes judicial notice of the state court records 
available on the state’s Alacourt website. See Keith v. DeKalb 
County, Ga., 749 F.3d 1034, 1041 n.18 (11th Cir. 2014) (taking 
judicial notice of DeKalb County Superior Court Online Judicial 
System pursuant to Federal Rule of Evidence 201); see also Grider 
v. Cook, 522 Fed. Appx. 544, 545 n.2 (11th Cir. 2013) (“the district 
court was permitted to take judicial notice of Grider’s state court 
criminal proceedings”). 
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crime at the penalty phase of the trial,9 it did not do 
so.10 

 
 9 Alabama Code § 13A-5-49(2) provides that a prior convic-
tion of a felony involving the use or threat of violence to the person 
can be used as an aggravating circumstance. Because Mr. Wil-
liams had not been convicted in the Turner burglary case at the 
time of the penalty phase of his trial, the state could not have 
argued that case as an aggravating circumstance. However, the 
state could have argued at the penalty phase, that the Turner 
case evidenced Mr. Williams’s future dangerousness. Alabama 
Courts have held that remarks on future dangerousness are 
proper in determining “what weight should be afforded the aggra-
vating circumstances that the State had proven.” Floyd v. State, 
CR-13-0623, 2017 WL 2889566 at 63 (Ala. Crim. App. July 7, 
2017). As the Floyd court explained:  

Although future dangerousness is not an aggravating 
circumstance under § 13A-5-49, Ala. Code 1975, “fu-
ture dangerousness [is] a subject of inestimable con-
cern at the penalty phase of the trial” and evidence and 
argument about future dangerousness are permissible. 
McGriff v. State, 908 So.2d 961, 1013 (Ala. Crim. App. 
2000), rev’d on other grounds, 908 So.2d 1024 (Ala. 
2004). See also Whatley v. State, 146 So.3d 437, 481-82 
(Ala. Crim. App. 2010) (holding that evidence of a cap-
ital defendant’s future dangerousness is admissible 
during the penalty phase of the trial under § 13A-5-
45(d), Ala. Code 1975); and Arthur v. State, 575 So.2d 
1165, 1185 (Ala. Crim. App. 1990) (holding that prose-
cutor’s remark during penalty phase of capital trial 
that the defendant would kill again if given the chance 
was “proper because [it] concerned the valid sentencing 
factor of [the defendant’s] future dangerousness.”). 

Id. 
 10 Mr. Williams’s trial counsel, Erskine Funderburg, testified 
at the evidentiary hearing that the state tried to get the Turner 
case into evidence in the guilt phase of the trial, “but [defense 
counsel] were able to keep it out.” (Doc. 91 at 76). 
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 If Mr. Williams were granted a new sentencing 
hearing, the state could certainly argue in addition to 
the aggravating circumstance that the murder was 
committed while Mr. Williams was committing or at-
tempting to commit a rape, robbery, burglary, or kid-
napping, that Mr. Williams’s criminal history includes 
a very similar crime that is highly relevant to Mr. Wil-
liams’s future dangerousness. Given the availability of 
this additional, highly prejudicial evidence, this court 
cannot find that, but for trial counsel’s failure to inves-
tigate and present at the penalty phase the additional 
mitigating evidence presented at the evidentiary hear-
ing, a reasonable probability exists that the jury would 
have concluded that the balance of aggravating and 
mitigating circumstances did not warrant the death 
penalty. 

 To be sure, the evidence presented at the eviden-
tiary hearing, pointing out Mr. Williams’s chaotic child-
hood, including sexual abuse by an older boy, his 
dysfunctional family history, including alcoholism and 
childhood sexual abuse, and the psychological impact 
it had on Mr. Williams, would have presented the jury 
with a more complete picture of Mr. Williams to use in 
making its sentencing recommendation. But, as coun-
sel feared, such evidence could have just as likely 
raised concerns about Mr. Williams’s propensities to 
commit similar crimes. And, the jury was also not 
aware of the highly damaging evidence of Mr. Wil-
liams’s similar crime, just a couple of weeks after the 
rape and murder of Ms. Rowell. The totality of evidence 
likely to have been presented had counsel discovered 
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and presented the evidence presented at evidentiary 
the hearing could have just as likely encouraged the 
jury to vote for the death penalty as to vote against it. 
See Stanley v. Zant, 697 F.2d 955, 969 (11th Cir. 1983) 
(“[M]itigation may be in the eye of the beholder.”) 

 After re-weighing the original aggravating and 
mitigating circumstances, the additional evidence trial 
counsel could have presented in mitigation, and the ad-
ditional, highly damaging evidence the state could 
have presented, the court finds that Mr. Williams has 
not made the requisite showing of prejudice required 
by Strickland. 

 
V. CONCLUSION 

 Based on the foregoing, the petition for writ of ha-
beas corpus is due to be DENIED. The court will enter 
a separate final judgment contemporaneously with 
this Memorandum Opinion. 

 
VI. CERTIFICATE OF APPEALABILITY 

 Rule 11(a) of the Rules Governing Section 2254 
Cases requires the district court to issue or deny a cer-
tificate of appealability when it enters a final order ad-
verse to the applicant. This court may issue a 
certificate of appealability “only if the applicant has a 
made a substantial showing of the denial of a constitu-
tional right.” 28 U.S.C. 2253(c)(2). To make such a 
showing, a “petitioner must demonstrate that reason-
able jurist would find the district court’s assessment of 
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the constitutional claims debatable and wrong,” Slack 
v. McDaniel, 529 U.S. 473, 484 (2000), or that “the is-
sues presented were adequate to deserve encourage-
ment to proceed further.” Miller-El v. Cockrell, 537 U.S. 
322, 336 (2003) (internal quotations omitted). 

 This court finds that Mr. Williams’s claim does not 
satisfy either standard. Accordingly, a motion for a cer-
tificate of appealability is due to be DENIED. 

 DONE and ORDERED this 17th day of April, 
2019. 

 /s/ Karon Owen Bowdre
  KARON OWEN BOWDRE

CHIEF UNITED STATES
DISTRICT JUDGE
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

----------------------------------------------------------------------- 

No. 12-14937 

----------------------------------------------------------------------- 

D.C. Docket No. 1:07-cv-01276-KOB-TMP 
 
MARCUS BERNARD WILLIAMS, 

Petitioner-Appellant, 

versus 

STATE OF ALABAMA, 

Respondent-Appellee. 

----------------------------------------------------------------------- 

Appeal from the United States District Court 
for the Northern District of Alabama 

----------------------------------------------------------------------- 

(June 26, 2015) 

Before MARCUS, WILSON and MARTIN, Circuit 
Judges. 

MARTIN, Circuit Judge: 

 Marcus Bernard Williams, an Alabama death-row 
prisoner, appeals the District Court’s denial of his pe-
tition for a writ of habeas corpus. He argues that his 
lawyers were ineffective during the penalty phase of 



App. 224 

his capital murder trial because they failed to investi-
gate, discover, or present as mitigating evidence the 
fact that he suffered sexual abuse as a child. The only 
question we answer today concerns the applicable 
standard of review. Although Mr. Williams’s failure-to-
investigate claims were fairly presented in state 
court, they were not decided “on the merits” within the 
meaning of 28 U.S.C. § 2254(d). For this reason, we va-
cate the District Court’s order denying Mr. Williams’s 
failure-to-investigate claims and remand the case for 
further proceedings consistent with this opinion. 

 
I. BACKGROUND 

 Mr. Williams was convicted and sentenced to 
death for the murder of Melanie Rowell. Williams v. 
State, 795 So. 2d 753, 761 (Ala. Crim. App. 1999). Nei-
ther the facts of this brutal crime nor Mr. Williams’s 
guilt are now in dispute. On the night of November 6, 
1996, Mr. Williams snuck into Ms. Rowell’s apartment, 
where Ms. Rowell and her two young children were 
asleep. Id. He entered Ms. Rowell’s bedroom, climbed 
on top of her, and tried to remove her clothes. Id. She 
fought back, so he strangled her until she was motion-
less and then had intercourse with her. Id. at 762. “The 
cause of death was asphyxia due to strangulation.” Id. 
(quotation omitted). 

 Mr. Williams gave several incriminating state-
ments to law enforcement, and DNA testing confirmed 
that semen and blood found at the crime scene were 
consistent with his genetic profile. Id. at 766–67, 775. 
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Faced with overwhelming evidence of guilt, Mr. Wil-
liams’s lawyers argued only that while he intended 
to rape Ms. Rowell that night, he did not intend to 
murder her. Disagreeing, the jury found Mr. Williams 
guilty of capital murder. 

 The penalty phase was conducted before the same 
jury the next day. It was short, consisting of only brief 
testimony by Mr. Williams’s mother, Charlene Williams, 
and his aunt, Eloise Williams. Charlene Williams told 
the jury that she was sixteen years old and unmarried 
when Mr. Williams was born, and that Mr. Williams 
had faced certain difficulties as a child. For example, 
she testified that Mr. Williams sometimes lived with 
her grandmother and aunt; had no relationship with 
his father and lacked adult male figures in his life; and 
had to stop playing school sports after injuring his 
knee. Mr. Williams’s counsel also elicited testimony 
that portrayed him in a negative light, such as the fact 
that he was a high school dropout; he “started hanging 
with a rough crowd”; he got kicked out of the Job Corp 
for fighting; and upon returning home, he stopped go-
ing to church and “wanted to sleep all day and stay up 
all night.”1 

 Eloise Williams also testified about Mr. Williams’s 
unstable home life. She told the jury that he had moved 
from place to place as a child and lived with different 
family members; he became sad and withdrawn at 

 
 1 A capital defendant’s history of violent and aggressive be-
havior is generally considered an aggravating factor. See Holsey 
v. Warden, 694 F.3d 1230, 1269–70 (11th Cir. 2012). 
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times because he did not see his mother often; he had 
been a good student with no significant criminal his-
tory; and he had struggled emotionally after the deaths 
of his grandfather and uncle. However, as with Char-
lene, counsel also elicited evidence from Eloise that 
was likely more harmful than helpful. For example, 
Eloise told the jury that Mr. Williams had a quick tem-
per; he had been arrested for fighting as a teenager;2 
he had not maintained regular employment after leav-
ing high school; and not long before the crime, he 
started drinking and using drugs. Eloise ended on a 
positive note, telling the jury that since Mr. Williams 
had been in jail, he had stayed out of trouble and ex-
pressed remorse for his crime. 

 Neither Charlene nor Eloise was asked about Mr. 
Williams’s history of sexual abuse. The State did not 
offer any rebuttal evidence. Following closing argu-
ments and jury instructions, the jury deliberated for 
thirty minutes before returning its advisory verdict. 
Eleven jurors voted for death and one juror voted for 
life without parole.3 

 
 2 The fact that Mr. Williams’s counsel told the jury about 
these adolescent brushes with the law is noteworthy because the 
State could not have offered evidence of Mr. Williams’s juvenile 
arrests to establish any aggravating factors. In Alabama, “juve-
nile charges, even those that result in an adjudication of guilt, are 
not convictions and may not be used to enhance punishment.” 
Thompson v. State, 503 So. 2d 871, 880 (Ala. Crim. App. 1986) 
aff ’d sub nom. Ex parte Thompson, 503 So. 2d 887 (Ala. 1987). 
 3 Alabama does not require a unanimous jury verdict. In-
stead, the jury’s decision to recommend the death sentence re-
quires the vote of only ten jurors. Ala. Code § 13A-5-46(f ). 



App. 227 

 At a separate sentencing proceeding before the 
trial court, Mr. Williams testified and expressed re-
morse. Donna Rowell, the victim’s mother, was the only 
other witness to testify. She told the trial court about 
the impact her daughter’s death had on her family, in-
cluding her daughter’s young children. The court found 
that one aggravating circumstance existed: Mr. Wil-
liams committed murder while engaged in the com-
mission of, or an attempt to commit, rape, robbery, 
burglary, or kidnapping. It also found that this aggra-
vating factor outweighed the mitigating factors of Mr. 
Williams’s lack of prior criminal history, his unstable 
home life as a child, his frustration resulting from the 
end of a promising athletic career, his attainment of his 
GED, and his remorse. The court sentenced Mr. Wil-
liams to death. 

 On direct appeal, Mr. Williams raised, among 
other arguments not relevant here, two ineffective-as-
sistance-of-counsel claims related to the penalty phase 
of his trial. He argued that trial counsel were ineffec-
tive for failing to present (1) a mitigation expert or 
(2) documentary evidence. See Williams, 795 So. 2d 
at 782. His arguments at this stage did not mention 
that Mr. Williams had been sexually abused as a child. 
Instead, they focused on counsel’s failure to present 
mitigating evidence in an unbiased and compelling 
manner. 

 The Alabama Court of Criminal Appeals found 
that Mr. Williams had not provided factual support for 
these claims, and affirmed his conviction and sentence. 
Id. at 784–85. The Alabama Supreme Court granted 
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Mr. Williams’s certiorari petition and also affirmed his 
conviction and sentence, holding that “[t]he Court of 
Criminal Appeals thoroughly addressed and properly 
decided each of the issues raised on appeal. . . .” Ex 
parte Williams, 795 So. 2d 785, 787 (Ala. 2001). 

 In August 2004, Mr. Williams filed an amended pe-
tition for postconviction relief pursuant to Rule 32 of 
the Alabama Rules of Criminal Procedure. For the first 
time, he claimed that counsel had failed to conduct a 
reasonable investigation. He argued that trial counsel 
had been ineffective by failing to “compile a constitu-
tionally adequate social history for use in planning 
penalty-phase strategy,” or “discover and present the 
many material details that would have supported a 
mitigation theory based on Mr. Williams’ history of 
abuse and neglect,” including that Mr. Williams had 
been “sexually abused by an older male” when he was 
a child. The petition also identified sixteen family 
members who could have testified about this history of 
abuse and neglect. 

 The St. Clair County Circuit Court (the “Rule 32 
court”) denied Mr. Williams’s request for an evidentiary 
hearing and ultimately, his motion for post-conviction 
relief. First, it denied Mr. Williams’s claim that trial 
counsel had failed to compile an adequate social his-
tory for failure to state a claim under Alabama Rule of 
Criminal Procedure Rule 32.7(d). After summarizing 
the testimony of Charlene and Eloise Williams, it found 
that counsel had presented “substantially the same 
evidence” that could have been discovered through a 
social history, and therefore were “not ineffective for 
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failing to present cumulative evidence.” The Rule 32 
court also dismissed Mr. Williams’s claim that trial 
counsel had not discovered his history of abuse and ne-
glect for failure to meet the specificity and full factual 
pleading requirements of Alabama Rule of Criminal 
Procedure Rule 32.6(b). The denial of relief under ei-
ther Rule 32.6(b) or 32.7(d) is a merits determination. 
See Frazier v. Bouchard, 661 F.3d 519, 525–26 (11th 
Cir. 2011). 

 The Alabama Court of Criminal Appeals affirmed 
the denial of postconviction relief, but on different 
grounds. Not recognizing that Mr. Williams had pre-
sented his failure-to-investigate claims for the first 
time in his Rule 32 motion, it sua sponte held that all 
of his ineffective assistance of counsel claims were 
“procedurally barred from review because Williams 
raised allegations of ineffective assistance of counsel 
on direct appeal and those claims were addressed by 
this Court and by the Alabama Supreme Court on cer-
tiorari review. Rule 32.2(a)(4), Ala. R. Crim. P.”4 

 In reaching this decision, the court relied on Davis 
v. State, 9 So. 3d 514 (Ala. Crim. App. 2006), which 
taught that the procedural bars set out in Alabama 
Rule of Criminal Procedure 32.2(a) were jurisdictional 

 
 4 Alabama Rule of Criminal Procedure 32.2(a)(4) provides 
that a habeas petitioner will not be given relief on any ground 
“[w]hich was raised or addressed on appeal or in any previous col-
lateral proceeding not dismissed pursuant to the last sentence of 
Rule 32.1 as a petition that challenges multiple judgments, 
whether or not the previous collateral proceeding was adjudicated 
on the merits of the grounds raised.” 
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in nature. See Ex parte Clemons, 55 So. 3d 348, 352 
(Ala. 2007) (“Although the Court of Criminal Appeals 
characterized the procedural bars of Rule 32.2(a) as 
mandatory, its holding in Davis eliminates any mean-
ingful distinction between a mandatory rule of pre-
clusion and one that is jurisdictional.”). Although the 
Alabama Supreme Court has since reversed course 
and overruled Davis, see Clemons, 55 So. 3d at 353, 
356, the fact that the Court of Criminal Appeals found 
itself (and necessarily, the trial court) without juris-
diction to reach the merits of Mr. Williams’s failure-to-
investigate claims is important to this appeal, as we 
will explain later. 

 In 2007, Mr. Williams filed a federal habeas peti-
tion pursuant to 28 U.S.C. § 2254. In his amended pe-
tition, he once again argued that trial counsel were 
ineffective because they failed to conduct an adequate 
investigation. The petition alleged more detailed facts 
about Mr. Williams’s childhood sexual abuse than had 
been presented in state court: 

 Beginning when Marcus was about four 
years old until he was six, he was raped re-
peatedly by Mario Mostella, an older boy whose 
mother shared a house with Charlene Wil-
liams. Mario, then about age fifteen, enticed 
Marcus into playing a game, which he called 
“hide and find.” Mario would tell Marcus to 
hide in a shed and wait for him to find him. 
Upon being found by Mario, Marcus would lie 
down on his stomach and was repeatedly sub-
jected to anal rape. Initially, Mario made Mar-
cus think it was just a game, but Marcus came 



App. 231 

to realize that it was wrong because it was al-
ways done in such secrecy. Eventually, Mario 
began to encourage Marcus to believe that it 
was his (Marcus’) idea, and threatened to tell 
on Marcus. These rapes occurred three or four 
times in Ashville and also in Ohio, in the base-
ment of the house Marcus and Charlene 
shared with Mario’s family. 

 The District Court found that it owed 28 U.S.C. 
§ 2254(d) deference to the Rule 32 court’s decision, and 
reviewed the Rule 32 court’s disposition of Mr. Wil-
liams’s failure-to-investigate claims “as [he] presented 
it to the state courts in the . . . Rule 32 petition, not as 
he more fully fleshed it out in the instant amended ha-
beas petition.” It concluded that the Rule 32 court’s re-
jection of these claims was not contrary to, or an 
unreasonable application of, Strickland v. Washington, 
466 U.S. 668, 104 S. Ct. 2052 (1984). It agreed that 
because the jury had heard from Eloise and Charlene 
Williams about Mr. Williams’s childhood and back-
ground, Mr. Williams had not demonstrated that pre-
senting “additional cumulative facts would have changed 
the outcome.” 

 Further, the District Court noted that “evidence of 
childhood abuse, like that of drug and alcohol abuse, 
often can be a double-edged sword, perhaps doing good 
or perhaps doing harm.” It therefore could not simply 
assume that such evidence “would have had a miti-
gating effect.” It denied both the petition and Mr. 
Williams’s request for an evidentiary hearing. Mr. 
Williams now timely appeals. 
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II. DISCUSSION 

 As is often the case when considering a state pris-
oner’s habeas petition, the applicable standard of re-
view is of critical importance. The Anti-Terrorism and 
Effective Death Penalty Act of 1996 (AEDPA) estab-
lishes a highly deferential standard of review for fed-
eral claims that have been “adjudicated on the merits 
in State court proceedings.” 28 U.S.C. § 2254(d). Fed-
eral courts may not grant relief on the basis of any such 
claim unless the state court’s decision was “contrary to, 
or involved an unreasonable application of, clearly es-
tablished Federal law” or was “based on an unreason-
able determination of the facts in light of the evidence 
presented in the State court proceeding.” Id. 

 On the other hand, if a state court refused to de-
cide a claim “on the merits” because the claim was 
barred by state procedural rules, we are generally, 
though not always, prevented from reviewing the claim 
at all. See Cone v. Bell, 556 U.S. 449, 465, 129 S. Ct. 
1769, 1780 (2009). This is because “[i]t is well estab-
lished that federal courts will not review questions of 
federal law presented in a habeas petition when the 
state court’s decision rests upon a state-law ground 
that is independent of the federal question and ade-
quate to support the judgment.” Id. (quotation marks 
omitted). 

 However, resting between AEDPA deference and 
procedural default is a third path. If the state court did 
not reach the merits of a petitioner’s claim based on 
some ground that is not adequate to bar federal review, 
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we must review the claim de novo. Id. at 472, 129 S. Ct. 
at 1784. In these cases, we are not confined to the state-
court record. See, e.g., Madison v. Comm’r, Ala. Dep’t of 
Corr., 761 F.3d 1240, 1249–50 & n.9 (11th Cir. 2014); 
Mosley v. Atchison, 689 F.3d 838, 844 (7th Cir. 2012) 
(“If § 2254(d) does not bar relief, then an evidentiary 
hearing may be needed.”). 

 Given this framework, Mr. Williams’s appeal 
presents two important questions: (1) whether the 
Rule 32 court’s decision is entitled to AEDPA deference 
under § 2254(d); and (2) if we cannot look to the Rule 
32 court’s decision as an “adjudication on the merits,” 
whether the Alabama Court of Criminal Appeals’ ap-
plication of a procedural bar—specifically, Alabama 
Rule of Criminal Procedure 32.2(a)(4)—prevents fed-
eral review altogether. We hold that the answer to both 
questions is no. 

 
A. 

 Under § 2254(d), AEDPA’s deferential standard of 
review is limited to claims that have been “adjudicated 
on the merits” in state court. A decision that is based 
on state procedural grounds is not an adjudication on 
the merits. See Harrington v. Richter, 562 U.S. 86, 99, 
131 S. Ct. 770, 784–85 (2011). 

 In this case, the Rule 32 court decided Mr. Wil-
liams’s failure-to-investigate claims on the merits, but 
the Court of Criminal Appeals did not. Instead, it held 
that these claims were “procedurally barred from re-
view because Williams raised allegations of ineffective 
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assistance of counsel on direct appeal and those claims 
were addressed by this Court and by the Alabama Su-
preme Court on certiorari review. Rule 32.2(a)(4), Ala. 
R. Crim. P.” 

 Neither decision is entitled to AEDPA deference 
under § 2254(d). First, we cannot treat the Court of 
Criminal Appeals’ decision as a merits determination 
because that court clearly told us that it did not con-
sider the merits of Mr. Williams’s failure-to-investigate 
claims. As the Supreme Court explained in Richter, we 
only presume that a state court reached the merits 
when there is no “reason to think some other explana-
tion for the state court’s decision is more likely.” 562 
U.S. at 99–100, 131 S. Ct. at 785. In this case, our rea-
son is clear—the Court of Criminal Appeals expressly 
held that Mr. Williams’s claims were “procedurally 
barred.” 

 Second, we cannot accord AEDPA deference to the 
Rule 32 court’s decision because that decision was re-
jected by a higher state court on the basis of state law. 
Although the state contends that there is no indication 
that the Court of Criminal Appeals disagreed with the 
Rule 32 court’s decision, the Court of Criminal Appeals 
invoked a jurisdictional procedural bar. See Clemons, 
55 So. 3d at 352 (explaining that, at the time of Mr. Wil-
liams’s appeal, the Court of Criminal Appeals treated 
Rule 32.2(a)’s procedural bars as jurisdictional). 

 This means that the Court of Criminal Appeals 
found itself—and necessarily, the Rule 32 court as well—
without the authority to even consider the merits of 
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Mr. Williams’s failure-to-investigate claims. See Davis, 
9 So. 3d at 522 (applying Rule 32 procedural bar sua 
sponte and stating that “this Court has no authority to 
modify or amend the procedural bars contained in Rule 
32”); see also Hurth v. Mitchem, 400 F.3d 857, 858 
(11th Cir. 2005) (“A rule is jurisdictional if the peti-
tioner’s non-compliance with it actually divests the 
state courts of power and authority to decide the un-
derlying claim, instead of merely offering the respond-
ent an opportunity to assert a procedural defense 
which may be waived if not raised.”). Thus, the Court 
of Criminal Appeals disagreed that the Rule 32 Court 
had jurisdiction to make any merits determination at 
all, including the one that it made. 

 For this reason, the State’s reliance on Loggins v. 
Thomas, 654 F.3d 1204 (11th Cir. 2011), and Hammond 
v. Hall, 586 F.3d 1289 (11th Cir. 2009), is misplaced. 
Those cases simply hold that when state trial and ap-
pellate courts make alternative, but consistent, merits 
determinations, we accord AEDPA deference to both 
decisions. See Loggins, 654 F.3d at 1217 (“Our case law 
also makes clear that we accord AEDPA deference not 
only to the adjudications of state appellate courts but 
also to those of state trial courts that have not been 
overturned on appeal.”); Hammond, 586 F.3d at 1331 
(“In deciding to give deference to both decisions, the 
critical fact to us is that the Georgia Supreme Court 
does not appear to have disagreed with the trial court’s 
decision on the deficiency element.”). But where, as 
here, a state trial court issues a decision that the state 
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appellate court does not agree with, we consider only 
the state appellate court’s decision. 

 Unlike the state court decisions in Loggins and 
Hammond, the Court of Criminal Appeals’ holding 
that the Rule 32 court did not have the authority 
to consider the merits of Mr. Williams’s failure-to-
investigate claims is not consistent with the Rule 32 
court’s decision addressing the merits of those claims. 
Thus, our respect for the state court judgment—and 
the “fundamental principle that state courts are the fi-
nal arbiters of state law,” Herring v. Sec’y, Dep’t of 
Corr., 397 F.3d 1338, 1355 (11th Cir. 2005) (quotation 
omitted)—prevents us from deferring to the Rule 32 
court’s decision. 

 
B. 

 Having concluded that we cannot accord AEDPA 
deference to the Rule 32 court’s decision, we now turn 
to the Court of Criminal Appeals’ holding that Mr. Wil-
liams’s failure-to-investigate claims were procedurally 
barred. Generally, a state court’s refusal to reach the 
merits of a claim for failure to comply with state pro-
cedural rules serves as an “independent and adequate 
state ground for denying federal review.” Cone, 556 
U.S. at 465, 129 S. Ct. at 1780. But because adequacy 
is a federal question, federal review is not “barred 
every time a state court invokes a procedural rule to 
limit its review of a state prisoner’s claims.” Id. (quota-
tion omitted). The question, then, is whether the Court 
of Criminal Appeals’ application of Alabama Rule of 
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Criminal Procedure 32.2(a)(4)—and its incorrect find-
ing that Mr. Williams’s claims had been previously 
raised and addressed on direct appeal—prevents our 
review. Binding Supreme Court precedent requires us 
to hold that it does not. 

 Federal courts have long recognized that a state 
court’s refusal to re-address the merits of a claim, on 
the grounds that the claim has already been given full 
consideration in some previous proceeding, imposes no 
barrier to federal 1275 review. See Ylst v. Nunnemaker, 
501 U.S. 797, 804 n.3, 111 S. Ct. 2590, 2595 n.3 (1991). 
Instead, this type of state-court decision “provides 
strong evidence that the claim has already been given 
full consideration by the state courts and thus is ripe 
for federal adjudication.” Cone, 556 U.S. at 467, 129 
S. Ct. at 1781; see also Page v. Frank, 343 F.3d 901, 907 
(7th Cir. 2003) (state-court decision that it “would not 
readdress issues that had been litigated previously” 
did not bar federal review); Brecheen v. Reynolds, 41 
F.3d 1343, 1358 (10th Cir. 1994) (“Oklahoma’s rule pre-
venting relitigation in state postconviction proceed-
ings of claims raised and decided on direct appeal does 
not constitute a procedural bar to federal habeas re-
view.”). 

 The Supreme Court’s decision in Cone teaches 
that this principle applies even where, as here, a state 
court wrongly finds that a claim has already been 
raised and addressed. In Cone, Gary Cone was con-
victed and sentenced to death for two murders. 556 
U.S. at 453, 456, 129 S. Ct. at 1773, 1775. On direct 
appeal, he unsuccessfully argued that prosecutors 



App. 238 

violated state law by failing to disclose relevant evi-
dence. Id. at 457, 129 S. Ct. at 1775. Several years later, 
he filed a state habeas petition in which he argued for 
the first time that prosecutors violated his constitu-
tional rights under Brady v. Maryland, 373 U.S. 83, 83 
S. Ct. 1194 (1963). Cone, 556 U.S. at 458, 129 S. Ct. at 
1776. The state post-conviction court, conflating the 
Brady claim with Mr. Cone’s earlier state-law claim, 
found that it could not consider the Brady claim be-
cause it had already been decided on direct appeal. See 
id. at 460, 129 S. Ct. at 1777. 

 Mr. Cone next raised his Brady claim in a federal 
habeas petition, but the Sixth Circuit ultimately deter-
mined that the state procedural bar also prevented 
federal review. Id. at 462–63, 467, 129 S. Ct. at 1778–
79, 1781. The Supreme Court reversed, explaining that 
“[w]hen a state court declines to review the merits of a 
petitioner’s claim on the ground that it has done so al-
ready, it creates no bar to federal habeas review.” Id. at 
466, 129 S. Ct. at 1781. This was so despite the fact 
that the state postconviction court’s decision rested 
on a “false premise”—Mr. Cone had in fact never 
brought a Brady claim prior to his habeas petition. Id. 
at 466, 129 S. Ct. at 1780. The Supreme Court noted 
that although the state postconviction court could have 
found that Mr. Cone waived his Brady claim by failing 
to raise it on direct appeal, it had made no such rul-
ing—and federal courts “have no concomitant duty to 
apply state procedural bars where state courts have 
themselves declined to do so.” Id. at 467–69, 129 S. Ct. 
at 1781–82. 
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 Cone controls here. As in Cone, the Court of Crim-
inal Appeals’ application of Alabama Rule of Criminal 
Procedure 32.2(a)(4) rested on a false premise. On di-
rect appeal, Mr. Williams argued that trial counsel 
were ineffective because of their failure to present ex-
pert testimony and documentary evidence during the 
penalty phase of his trial. Williams, 795 So. 2d at 782. 
In contrast, Mr. Williams’s Rule 32 petition argued 
that trial counsel were ineffective due to their failure 
to conduct a reasonable investigation—more specifi-
cally, by failing to “compile a constitutionally adequate 
social history for use in planning penalty-phase strat-
egy,” or to “discover and present the many material de-
tails that would have supported a mitigating theory 
based on Mr. Williams’ history of abuse and neglect.” 
Cf. Kelley v. Sec’y, Dep’t of Corr., 377 F.3d 1317, 1347–
49 (11th Cir. 2004) (holding that a petitioner’s failure-
to-investigate claim was distinct from more specific in-
effective assistance claims based on counsel’s failure to 
develop a successful theory of defense). Despite this 
factual error, the Court of Criminal Appeals clearly 
held that it could not address Mr. Williams’s failure-to-
investigate claims under Alabama Rule of Criminal 
Procedure 32.2(a)(4), which prevents state courts 
from considering previously determined claims.5 Un-
der Cone, this does not preclude federal review. 

 
 5 Although the state court could, perhaps, have found that 
Mr. Williams waived his failure-to-investigate claims by not rais-
ing them on direct appeal, see Ala. R. Crim. P. 32.2(a)(5), it did 
not. And as the Supreme Court explained in Cone, we “have no 
concomitant duty to apply state procedural bars where state  
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C. 

 The District Court treated the Rule 32 court’s 
decision as an “adjudication on the merits” under 
§ 2254(d) and found that the court’s disposition of Mr. 
Williams’s failure-to-investigate claims was not con-
trary to, or an unreasonable application of, Strickland. 
This was error. Section 2254(d)’s deferential standard 
of review has no application and federal courts must 
review Mr. Williams’s claims de novo. 

 Still, we are reluctant to do so in the first instance 
because many of the factual allegations in Mr. Wil-
liams’s federal petition remain untested. Mr. Williams 
requested, but was never granted, an evidentiary hear-
ing in state and federal court. Based on our ruling here, 
the District Court is not limited to the state-court rec-
ord, see Madison, 761 F.3d at 1249–50 & n.9, so we re-
mand to the District Court to determine whether Mr. 
Williams is entitled to an evidentiary hearing in light 
of this opinion.6 

 
courts have themselves declined to do so.” 556 U.S. at 468–69, 129 
S. Ct. at 1782. 
 6 We recognize that Mr. Williams’s federal petition contains 
more factual detail than his Rule 32 petition. However, his Rule 
32 petition clearly alleged that trial counsel had not met Strick-
land’s standards because they failed to “compile a constitutionally 
adequate social history for use in planning penalty-phase strat-
egy,” or “discover and present the many material details that 
would have supported a mitigating theory based on Mr. Williams’ 
history of abuse and neglect,” including that Mr. Williams had 
been “sexually abused by an older male” when he was a child. 
Thus, his failure-to-investigate claims were “fairly presented” in  
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 To guide the District Court in the exercise of its 
discretion, we add the following observations. First, 
“[s]ection 2254(e)(2) continues to have force where 
§ 2254(d)(1) does not bar federal habeas relief,” Cullen 
v. Pinholster, 563 U.S. 170, ___, ___, 131 S. Ct. 1388, 
1401 (2011). That provision bars the district court from 
holding an evidentiary hearing “[i]f the applicant has 
failed to develop the factual basis of a claim in State 
court proceedings” unless certain circumstances are 
shown. 28 U.S.C. § 2254(e)(2). But “[b]y the terms of its 
opening clause the statute applies only to prisoners 
who have ‘failed to develop the factual basis of a claim 
in State court proceedings.’ ” Williams v. Taylor, 529 
U.S. 420, 430, 120 S. Ct. 1479, 1487 (2000) (quoting 28 
U.S.C. § 2254(e)(2)). In this context, the Supreme 
Court has explained that “ ‘fail’ connotes some omis-
sion, fault, or negligence” on the part of the petitioner. 
Id. at 431, 120 S. Ct. at 1488. Thus, “a failure to develop 
the factual basis of a claim is not established unless 
there is lack of diligence, or some greater fault, at-
tributable to the prisoner or the prisoner’s counsel.” Id. 
at 432, 120 S. Ct. at 1488; see also Breedlove v. Moore, 
279 F.3d 952, 960 (11th Cir. 2002) (“[A] petitioner can-
not be said to have ‘failed to develop’ relevant facts if 
he diligently sought, but was denied, the opportunity 
to present evidence at each stage of his state proceed-
ings.”). 

 In other words, the District Court on remand must 
determine whether Mr. Williams “was diligent in his 

 
state court. Lucas v. Sec’y, Dep’t of Corr., 682 F.3d 1342, 1351 
(11th Cir. 2012). 
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efforts” to develop the factual record in state court. Wil-
liams, 529 U.S. at 435, 120 S. Ct. at 1490. In Williams, 
the Supreme Court explained “[d]iligence . . . depends 
upon whether the prisoner made a reasonable attempt, 
in light of the information available at the time, to in-
vestigate and pursue claims in state court; it does not 
depend . . . upon whether those efforts could have 
been successful.” Id. And “[d]iligence will require in the 
usual case that the prisoner, at a minimum, seek an 
evidentiary hearing in state court in the manner pre-
scribed by state law.” Id. at 437, 120 S. Ct. at 1490 (em-
phasis added). We express no opinion about whether 
Mr. Williams “failed to develop” his claims within the 
meaning of § 2254(e)(2). 

 Second, “[i]n deciding whether to grant an eviden-
tiary hearing, a federal court must consider whether 
such a hearing could enable an applicant to prove the 
petition’s factual allegations, which, if true, would en-
title the applicant to federal habeas relief.” Schriro v. 
Landrigan, 550 U.S. 465, 474, 127 S. Ct. 1933, 1940 
(2007). As the Supreme Court recognized in Williams, 
an attorney representing a capital defendant has an 
“obligation to conduct a thorough investigation of the 
defendant’s background.” 529 U.S. at 396, 120 S. Ct. at 
1515. With this in mind, the District Court must con-
sider Mr. Williams’s allegations that his lawyers spent 
“less than ten hours” preparing for the sentencing 
phase of his trial and spoke with only Mr. Williams’s 
mother and aunt. 

 Third, because the sentencing judge and jury 
never heard evidence that Mr. Williams was a victim 
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of sexual abuse, such evidence is not “cumulative.” Nei-
ther is it a “double-edged sword.” Mr. Williams’s fed-
eral habeas petition alleges that “[b]eginning when 
Marcus was about four years old until he was six, he 
was raped repeatedly by Mario Mostella, an older boy 
whose mother shared a house with Charlene Wil-
liams.” The fact that a defendant “suffered physical 
torment, sexual molestation, and repeated rape” dur-
ing childhood can be powerful mitigating evidence, and 
is precisely the type of evidence that is “relevant to as-
sessing a defendant’s moral culpability.” Wiggins v. 
Smith, 539 U.S. 510, 535, 123 S. Ct. 2527, 2542 (2003). 

 Finally, we recognize that Mr. Williams’s pretrial 
competency report states that he denied past physical, 
emotional, or sexual abuse. Although this may be rele-
vant to the District Court’s Strickland analysis, it does 
not by itself foreclose relief. Because this report only 
evaluated Mr. Williams’s “competency to stand trial 
and mental state at the time of the alleged offense,” it 
is not an adequate substitute for the “thorough inves-
tigation” required of attorneys representing capital de-
fendants. Williams, 529 U.S. at 396, 120 S. Ct. at 1515. 
This is especially true because the competency report 
itself came with a significant disclaimer: “this infor-
mation should be viewed cautiously without verifica-
tion by a third party.” 

 
III. CONCLUSION 

 We vacate the District Court’s order denying Mr. 
Williams’s failure-to-investigate claims and its order 
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denying an evidentiary hearing on those claims. This 
case is remanded to the District Court to determine 
whether Mr. Williams is entitled to an evidentiary 
hearing and to reconsider his failure-to-investigate 
claims de novo. 

 VACATED AND REMANDED. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISION 
 
MARCUS BERNARD 
WILLIAMS, 

Petitioner, 

vs. 

STATE OF ALABAMA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
1:07-cv-1276-KOB-TMP

 
ORDER 

(Filed Apr. 12, 2012) 

 This matter is before the court on petitioner’s 
Amended Petition for a Writ of Habeas Corpus (doc. 5). 
The court DENIES petitioner’s request for an eviden-
tiary hearing. In accordance with the Memorandum 
Opinion filed contemporaneously with this Order, the 
court DENIES the petition for writ of habeas corpus. 

 DONE and ORDERED this 12th day of April, 
2012. 

 /s/ Karon O. Bowdre
  KARON O. BOWDRE

UNITED STATES 
DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISION 
 
MARCUS BERNARD 
WILLIAMS, 

Petitioner, 

vs. 

STATE OF ALABAMA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 
1:07-cv-1276-KOB-TMP

 
MEMORANDUM OPINION 

(Filed Apr. 12, 2012) 

 This action, filed pursuant to 28 U.S.C. § 2254, 
seeks habeas corpus relief with respect to Petitioner 
Marcus Williams’ state court conviction and death sen-
tence on a charge of capital murder. 

 
Procedural History 

 On February 24, 1999, following a jury trial, Mar-
cus Williams was convicted of capital murder by inten-
tionally causing the death of Melanie Rowell during a 
rape or attempted rape that occurred on November 6, 
1996, in violation of Alabama Code § 13A-5-40 (1975). 
The next day, during the penalty phase of the trial, the 
jury voted 11 to 1 to recommend a sentence of death. 
The trial court conducted a formal sentencing hearing 
on April 6, 1999, and, in accordance with the jury’s rec-
ommendation, sentenced the Petitioner to death. 
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Petitioner was represented at trial by attorneys Er-
skine Funderburg and Tommie Wilson. 

 The Alabama Court of Criminal Appeals affirmed 
Petitioner’s conviction and death sentence on Decem-
ber 10, 1999. See Williams v. State, 795 So. 2d 753 (Ala. 
Crim. App. 1999). Rehearing was denied on January 
28, 2000. The Supreme Court of Alabama subsequently 
granted Petitioner’s application for certiorari and, on 
January 12, 2001, affirmed his conviction and sen-
tence. See Ex parte Williams, 795 So. 2d 785 (2001). Re-
hearing was denied on March 30, 2001. The United 
States Supreme Court denied certiorari review on Oc-
tober 1, 2001. See Williams v. Alabama, 534 U.S. 900 
(2001). Petitioner was represented by Joe Morgan, III, 
in the Alabama Court of Criminal Appeals. Petitioner 
was represented by Joe Morgan, III and Dennis Rush-
ing on petition for writ of certiorari to the Alabama Su-
preme Court. Petitioner was represented by LaJuana 
Davis on petition for writ of certiorari review to the 
United States Supreme Court. 

 On September 20, 2002, Petitioner filed a Rule 32 
petition. (Tab R. 43). On October 17, 2003, Williams 
filed an amended Rule 32 petition. In response to a mo-
tion by the State, the trial court dismissed the petitions 
as untimely on January 14, 2004, pursuant to Davis v. 
State, 890 So. 2d 193 (Ala. Crim. App. 2003). (Tab R. 37, 
p. 9). On March 4, 2004, the Alabama Court of Criminal 
Appeals reversed the dismissal of the petitions based 
on Ex parte Davis, 890 So. 2d 199 (Ala. 2004), which 
overruled Davis v. State. (Tab R. 37, p. 11). On remand, 
the trial court summarily dismissed the Rule 32 
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petition and amended petition on March 12, 2004, find-
ing them time-barred by the two-year limitations pe-
riod that Rule 32.2(c) established. (Tab R. 37; pp. 24-
25); see Ala. R. Crim. P. 32.2(c). 

 On August 10, 2004, Petitioner filed his second 
amended Rule 32 petition. (Tab R. 40). In response to 
the state’s motion to dismiss (Tab. R. 41), the court de-
nied the petition without an evidentiary hearing on 
December 13, 2004. (Tab R. 59). The Alabama Court of 
Criminal Appeals affirmed the denial of Rule 32 relief 
in an unpublished opinion on December 16, 2006. (Tab 
R. 60). Rehearing was denied on January 12, 2007, and 
the Alabama Supreme Court denied certiorari on June 
29, 2007. (Tab R. 61). The present § 2254 petition was 
filed on July 6, 2007, with the assistance of Leslie 
Smith.1 

 
The Offense 

 The evidence presented at the 1999 trial was sum-
marized by the Alabama Court of Criminal Appeals as 
follows: 

On November 6th, 1996, the defendant had 
been out with friends, drinking and smoking 

 
 1 Leslie Smith filed a motion to withdraw as attorney of rec-
ord on February 22, 2008, (Doc. 18), which was granted on Febru-
ary 23, 2008. Morad Fakhimi entered an appearance on November 
6, 2007, (Doc. 9), and subsequently filed a motion to withdraw as 
an attorney of record on July 10, 2008, (Doc. 23), which was 
granted on August 15, 2008. Stephen Ganter, James Lawley and 
Matt Schulz entered appearances in 2008, and all remain as at-
torneys of record (Docs. 24, 25, and 26). 
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marijuana. Upon returning home that even-
ing, the defendant’s thoughts turned to a 
young female neighbor of his, Melanie Dawn 
Rowell, and his desire to have sexual relations 
with her. 

At approximately 1:00 a.m. that night, Wil-
liams attempted to enter Rowell’s back door, 
but the door was locked. He then noticed a 
kitchen window beside the door. He removed 
the screen from the window and found that 
the window was not locked. It was through 
that window that Williams obtained entrance 
to the apartment. 

Williams proceeded through the kitchen to 
the stairs leading to the upstairs bedroom. Be-
fore exiting the kitchen, Williams removed a 
knife from a set of knives in a holder on a 
kitchen countertop. Part way up the stairs, 
knife in hand, Williams removed his pants. 
Upon reaching the upstairs area, Williams 
crossed over a ‘baby gate’ which protected 
Rowell’s two children, ages 15 months and 2 
years, from the stairs. Williams looked into 
the children’s room and found them both 
asleep. 

Williams then entered the room of Melanie 
Rowell. He climbed in bed on top of her. When 
he began removing Rowell’s clothes, a strug-
gle ensued. Rowell fought Williams and began 
screaming despite [his] being armed with a 
knife. Williams placed his hand over her 
mouth to silence her and once again at-
tempted to remove her clothes. As Rowell 
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continued to struggle, Williams placed his 
hands around her neck. Eventually Rowell 
ceased to struggle as Williams continued to 
strangle her. When she was motionless, Wil-
liams proceeded to have sexual intercourse 
with her for 15 to 20 minutes. Prior to ejacu-
lation, Williams pulled out and ejaculated on 
Rowell’s stomach. There was a small cut in-
flicted upon Rowell’s throat that was deter-
mined to be post-mortem. The cause of death 
was asphyxia due to strangulation. 

As he left Rowell’s apartment, Williams took 
her purse. According to his statement, he 
threw the purse and the knife into a dumpster 
outside the apartment, although a search of 
the dumpster the next day by law enforce-
ment failed to find either. 

The defendant was subsequently arrested af-
ter being identified by the elderly female vic-
tim in a subsequent break-in in the Ashville 
area. Upon being taken into custody for that 
offense, the defendant gave a statement ad-
mitting his involvement in the death of Mela-
nie Rowell. 

Williams v. State, 795 So. 2d 753, 761-62 (Ala. Crim. 
App. 1999) (Tab R. 27 at 105). 
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The Claims 

 The § 2254 petition alleges multiple grounds for 
granting habeas corpus relief. Listed below are the 
claims asserted by Petitioner.2 

I. The State denied Petitioner’s rights under the 
Fifth, Sixth, Eighth, and Fourteenth Amend-
ments to the United States Constitution by dis-
criminating in the exercise of peremptory 
strikes. (Doc. 5, p. 4). 

II. Trial counsel were ineffective during the guilt 
phase of Petitioner’s trial, thereby depriving 
Petitioner of his rights under the Fourth, Fifth, 
Sixth, Eighth, and Fourteenth Amendments to 
the United States Constitution. (Doc. 5, p. 8). 

i. Introductory claim—Trial counsel were in-
effective due to inadequate compensation. 
(Doc. 5, p. 10). 

A. Trial counsel prejudiced Petitioner before 
the first witness took the stand by making 
numerous unreasonable decisions during 
voir dire. (Doc. 5, p. 11). 

i. Trial counsel failed to request individ-
ual voir dire. (Doc. 5, p. 12). 

ii. Trial counsel failed to request voir 
dire on racial attitudes. (Doc. 5, p. 13). 

 
 2 The claim numbers as listed correspond with the claim 
numbers in Williams’s amended habeas petition. However, some 
sub-claims that were not assigned a number in the amended ha-
beas petition have been given a claim number because they were 
addressed separately by the state courts. 
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iii. Trial counsel failed to object to the 
prosecution’s discriminatory use of its 
peremptory strikes. (Doc. 5, p. 16). 

iv. Trial counsel failed to pursue ques-
tioning about the death penalty atti-
tudes of a juror who signaled an 
extraordinary willingness to impose 
death. (Doc. 5, p. 18). 

B. Trial counsel prejudiced Petitioner by fail-
ing to put before the jury the fact that a 
hair not matching Petitioner’s was found 
on Ms. Rowell’s shoulder during the crime 
scene investigation. (Doc. 5, p. 19) 

C. Trial counsel rendered ineffective assis-
tance of counsel by not retaining necessary 
defense experts. (Doc. 5, p. 22). 

i. Trial counsel were ineffective for not 
retaining DNA experts to rebut the 
prosecution’s evidence about the al-
leged DNA match found on the victim 
and to test the State’s accuracy re-
garding the unidentified hair found on 
Rowell. (Doc. 5, p. 23) 

ii. Trial counsel failed to retain a forensic 
medical expert to testify that Rowell’s 
autopsy revealed no signs of rape. 
(Doc. 5, p. 23). 

iii. Trial counsel were ineffective for fail-
ing to retain an expert to evaluate 
combined effects of intoxicating sub-
stances used by Williams on the day of 
the crime. (Doc. 5, p. 23). 
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D. Trial counsel prejudiced Petitioner by fail-
ing to object to improper testimony and 
physical evidence presented by the State. 
(Doc. 5, p. 24). 

i. Trial counsel allowed the State to vio-
late Petitioner’s right to due process 
by admitting and commenting on a 
highly prejudicial knife block set with-
out requiring the State to lay a legally 
sufficient evidentiary foundation. 
(Doc. 5, p. 24). 

ii. Trial counsel allowed three State wit-
nesses to indulge in rambling narra-
tives in lieu of testimony. (Doc. 5, p. 
26). 

iii. Trial counsel were ineffective for not 
objecting to the prosecutor’s using 
leading questions during the trial. 
(Doc. 5, p. 27). 

E. Trial counsel prejudiced Petitioner by fail-
ing to object to the State’s impermissible 
closing argument, suggesting that Peti-
tioner had a burden to present evidence 
that someone else committed the crime. 
(Doc. 5, p. 28). 

F. Trial counsel prejudiced Petitioner by pre-
senting the jury with inconsistent and 
damaging theories of defense during clos-
ing argument. (Doc. 5, p. 30). 

G. Trial counsel were ineffective to abandon 
plea and defense of mental defect or dis-
ease. (Doc. 5, p. 35). 
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H. Trial counsel’s many errors resulted in a 
verdict so unreliable as to violate due pro-
cess and created a reasonable probability 
that, but for the errors, the result of Peti-
tioner’s guilt-phase trial would have been 
different. (Doc. 5, p. 37). 

III. Trial counsel were ineffective during the pen-
alty phase of Petitioner’s trial, thereby depriv-
ing him of his rights under the Fifth, Sixth, 
Eighth, and Fourteenth Amendments to the 
United States Constitution and resulting in 
the unjust and unconstitutional imposition of 
the death penalty. (Doc. 5, p. 38). 

A. Trial counsel’s numerous guilt phase er-
rors prejudiced Petitioner in the penalty 
phase well before the penalty phase had 
even started. (Doc. 5, p. 38). 

B. Trial counsel’s failure to investigate Peti-
tioner’s background prevented them from 
being able to present a constitutionally ad-
equate mitigation case during the penalty 
phase and violated Petitioner’s right to 
counsel under the Sixth, Eighth, and Four-
teenth Amendments to the United States 
Constitution. (Doc. 5, p. 40). 

i. Trial counsel were ineffective because 
they failed to collect documentary evi-
dence and hire a mitigation specialist. 
(Doc. 5, p. 40). 

ii. Trial counsel were ineffective for fail-
ing to thoroughly investigate Wil-
liams’s history. (Doc. 5, pp. 41, 43-51). 
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iii. Trial counsel were ineffective for fail-
ing to interview Allister Cook. (Doc. 5, 
p. 49). 

iv. Trial counsel were ineffective for fail-
ing to adequately interview and pre-
pare the penalty phase witnesses. 
(Doc. 5, pp. 57, 59). 

v. Trial counsel failed to compile Wil-
liams’s history of abuse and neglect. 
(Doc. 5, pp. 53-57, 60). 

vi. Trial counsel failed to investigate Wil-
liams’s history of mental illness. (Doc. 
5, pp. 45, 48, 60, 62). 

vii. Trial counsel failed to show that Wil-
liams’s background contributed to his 
committing capital murder. (Doc. 5, p. 61).  

viii. Trial counsel failed to present Wil-
liams’s redeeming characteristics (Doc. 
5, pp. 62-63). 

IV. Appellate counsel rendered ineffective assis-
tance in violation of the Fifth, Sixth, Eighth, 
and Fourteenth Amendments to the United 
States Constitution, thereby depriving Peti-
tioner of a meaningful appeal. (Doc. 5, p. 65). 

V. Prosecutor denied Petitioner a fair trial and 
sentencing determination by engaging in a con-
sistent pattern of gross misconduct. (Doc. 5, p. 67). 

A. Prosecutor made improper comments re-
garding aggravating circumstances. 

B. Prosecutor made improper comments re-
garding the evidence presented. 
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VI. The court violated Petitioner’s constitutional 
rights under the Fifth, Sixth, Eighth, and Four-
teenth Amendments by sentencing him in vio-
lation of the United States Constitution by 
relying on a grossly inadequate pre-sentence 
report to sentence Petitioner. (Doc. 5, p. 69). 

A. Alabama’s sentencing scheme is unconsti-
tutional. (Doc. 5, p. 70). 

i. Judicial imposition of the death sen-
tence denied Petitioner his Sixth 
Amendment right to a jury trial. (Doc. 
5, p. 71). 

ii. The aggravating factors were not 
charged in Petitioner’s indictment. 
(Doc. 5, p. 74). 

iii. Any finding that aggravating factors 
outweighed mitigating factors is inva-
lid because such findings were not 
subject to the most stringent ‘beyond 
a reasonable doubt’ standard as re-
quired for conviction of criminal of-
fenses. (Doc. 5, p. 75). 

iv. The jury’s recommendation of a death 
sentence is invalid. (Doc. 5, p. 77). 

a. The jury members were told they 
only made a recommendation. 
(Doc. 5, p. 77). 

b. The verdict is incapable of review 
as the jury’s verdict form failed to 
specify which aggravating and 
mitigating factors were found. 
(Doc. 5, p. 78). 
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VII. It was a violation of Petitioner’s constitutional 
rights under the Fifth, Sixth, Eighth, and Four-
teenth Amendments not to allow the Defend-
ant to conduct independent DNA testing of all 
suspects. (Doc. 5, p. 78). 

VIII. The trial court violated Petitioner’s constitu-
tional rights to a fair trial under the Fifth, 
Sixth, Eighth, and Fourteenth Amendments by 
allowing DNA evidence. (Doc. 5, p. 79). 

IX. The trial court violated Petitioner’s constitu-
tional rights under the Fifth, Sixth, Eighth, 
and Fourteenth Amendments by limiting cross 
examination of an expert witness for the State. 
(Doc. 5, p. 80). 

X. Inadequate evidence exists to support Peti-
tioner’s capital murder conviction. (Doc. 5, p. 
82). 

XI. Petitioner’s conviction is in violation of his due 
process rights under the Fourteenth Amend-
ment to the United States Constitution be-
cause no particularized intent exists and thus 
no capital murder. (Doc. 5, p. 84). 

XII. The trial court violated Petitioner’s right to a 
fair trial under the Fifth, Sixth, Eighth, and 
Fourteenth Amendments of the United States 
Constitution by denying a motion for verdict of 
acquittal. (Doc. 5, p. 86). 

XIII. The manner of execution used by the State of 
Alabama constitutes cruel and unusual pun-
ishment. (Doc. 5, p. 87). 

XIV. The trial court violated Petitioner’s rights un-
der the Fifth, Sixth, Eighth, and Fourteenth 
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Amendments by allowing the State to present 
argument on an aggravating circumstance not 
charged. (Doc. 5, p. 88). 

XV. The trial court violated Petitioner’s constitu-
tional rights to a fair trial and sentencing by 
permitting overly emotional testimony at the 
sentencing hearing. (Doc. 5, p. 89). 

XVI. The trial court’s charge on voluntary intoxica-
tion violated Petitioner’s constitutional rights 
under the Fifth, Sixth, Eighth, and Fourteenth 
Amendments to the United States Constitu-
tion. (Doc. 5, p. 90). 

XVII. The trial court violated Petitioner’s constitu-
tional rights under the Fifth, Sixth, Eighth, 
and Fourteenth Amendments to the United 
States Constitution by refusing to give a man-
slaughter charge. (Doc. 5, p. 91). 

XVIII. The trial court violated Petitioner’s constitu-
tional rights under the Fifth, Sixth, Eighth, 
and Fourteenth Amendments by allowing his 
coerced statement into evidence. (Doc. 5, p. 95). 

XIX. The trial court violated Petitioner’s constitu-
tional rights under the Fifth, Sixth, Eighth, 
and Fourteenth Amendments by charging the 
jury regarding an aggravating circumstance 
not indicted. (Doc. 5, p. 100). 

XX. The trial court violated Petitioner’s constitu-
tional rights under the Fifth, Sixth, Eighth and 
Fourteenth Amendments by giving the jury an 
improper instruction on the meaning of “rea-
sonable doubt.” (Doc. 5, p. 104). 
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XXI. Petitioner’s right to a fair and impartial jury 
was violated by jurors’ failure to truthfully dis-
close on voir dire and the jurors’ consideration 
of extraneous evidence during deliberations. 
(Doc. 5, p. 106). 

XXII. The State failed to comply with its discovery 
obligations under Brady v. Maryland. (Doc. 5, 
p. 107). 

XXIII. The cumulative effect of all the above listed er-
rors entitles Petitioner to habeas relief. (Doc. 5, 
p. 108). 

 
The Scope of Federal Habeas Review 

 Pursuant to 28 U.S.C. § 2254(a) (2006), a federal 
district court is prohibited from entertaining a petition 
for writ of habeas corpus “on behalf of a person in cus-
tody pursuant to the judgment of a State court” unless 
the petitioner alleges “he is in custody in violation of 
the Constitution or laws or treaties of the United 
States.” In other words, this court’s review of habeas 
claims is limited to federal constitutional questions. 
Claims pertaining solely to “an alleged defect in a 
[state] collateral proceeding” or to a “state’s interpre-
tation of its own laws or rules” does not provide a basis 
for federal habeas corpus relief under § 2254. Alston v. 
Dep’t of Corr., Fla., 610 F.3d 1318, 1325-26 (11th Cir. 
2010) (citations omitted). Accordingly, unless other-
wise expressly stated, use of the word “claim” in this 
opinion presupposes a claim of federal constitutional 
proportion. 
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A. Exhaustion and Procedural Default 

 Prior to seeking relief in federal court from a state 
court conviction and sentence, a habeas petitioner is 
first required to present his federal claims to the state 
court by exhausting all of the state’s available proce-
dures. See 28 U.S.C. § 2254(b)(1) (2006). The purpose of 
this requirement is to ensure that state courts are af-
forded the first opportunity to correct federal questions 
affecting the validity of state court convictions. The Su-
preme Court recently explained: 

 Federal habeas courts reviewing the con-
stitutionality of a state prisoner’s conviction 
and sentence are guided by rules designed to 
ensure that state-court judgments are ac-
corded the finality and respect necessary to 
preserve the integrity of legal proceedings 
within our system of federalism. These rules 
include the doctrine of procedural default, un-
der which a federal court will not review the 
merits of claims, including constitutional 
claims, that a state court declined to hear be-
cause the prisoner failed to abide by a state 
procedural rule. 

Martinez v. Ryan, 2012 WL 912950 at *6 (U.S. March 
20, 2012). 

 As explained by the Eleventh Circuit: 

 In general, a federal court may not grant 
habeas corpus relief to a state prisoner who 
has not exhausted his available state reme-
dies. 28 U.S.C. § 2254(b)(1)(A) (“An applica-
tion for a writ of habeas corpus on behalf of a 
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person in custody pursuant to the judgment of 
a State court shall not be granted unless it ap-
pears that . . . the applicant has exhausted the 
remedies available in the courts of the 
State. . . .”). “When the process of direct re-
view . . . comes to an end, a presumption of fi-
nality and legality attaches to the 
conviction. . . . The role of federal habeas pro-
ceedings, while important in assuring that 
constitutional rights are observed, is second-
ary and limited. Federal courts are not forums 
in which to relitigate state trials.” Smith v. 
Newsome, 876 F.2d 1461, 1463 (11th Cir. 1989) 
(quoting Barefoot v. Estelle, 463 U.S. 880, 887 
[1983]). 

Exhaustion of state remedies requires that 
the state prisoner “fairly present federal 
claims to the state courts in order to give the 
State the opportunity to pass upon and cor-
rect alleged violations of its prisoners’ federal 
rights.” Duncan v. Henry, 513 U.S. 364, 365 
(1995) (citing Picard v. Connor, 404 U.S. 270, 
275-76 [1971]) (internal quotation marks 
omitted). The Supreme Court has written 
these words: 

[T]hat the federal claim must be 
fairly presented to the state 
courts. . . . it is not sufficient merely 
that the federal habeas applicant has 
been through the state courts. . . . 
Only if the state courts have had the 
first opportunity to hear the claim 
sought to be vindicated in a federal 
habeas proceeding does it make 
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sense to speak of the exhaustion of 
state remedies. 

Picard, 404 U.S. at 275. See also Duncan, 
513 U.S. at 365 (“Respondent did not ap-
prise the state court of his claim that the 
evidentiary ruling of which he com-
plained was not only a violation of state 
law, but denied him the due process of law 
guaranteed by the Fourteenth Amend-
ment.”). 

 Thus, to exhaust state remedies fully the 
petitioner must make the state court aware 
that the claims asserted present federal con-
stitutional issues. “It is not enough that all 
the facts necessary to support the federal 
claim were before the state courts or that a 
somewhat similar state-law claim was made.” 
Anderson v. Harless, 459 U.S. 4, 5-6 (1982) (ci-
tations omitted). 

Snowden v. Singletary, 135 F.3d 732, 735 (11th Cir. 
1998) (alterations in original) (parallel citations omit-
ted); see also Mason v. Allen, 605 F.3d 1114, 1119 (11th 
Cir. 2009). 

 Moreover, if a petitioner fails to raise his federal 
claim to the state court at the time and in the manner 
dictated by the state’s procedural rules, the state court 
can decide the claim is not entitled to a review on the 
merits, i.e., “the petitioner will have procedurally de-
faulted on that claim.” Mason, 605 F.3d at 1119 (em-
phasis added). Usually, if the last state court to 
examine a claim explicitly finds that the claim is 
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defaulted because the petitioner failed to follow state 
procedural rules, then federal review of the claim is 
also precluded pursuant to federal procedural default 
principles. Judd v. Haley, 250 F.3d 1308, 1313 (11th 
Cir. 2001). As the Eleventh Circuit recently stated: 

 “The teeth of the exhaustion requirement 
comes from its handmaiden, the procedural 
default doctrine.” Smith v. Jones, 256 F.3d 
1135, 1138 (11th Cir. 2001). The doctrine of 
procedural default dictates that “[a] state 
court’s rejection of a petitioner’s constitu-
tional claim on state procedural grounds will 
generally preclude any subsequent federal ha-
beas review of that claim.” Judd v. Haley, 250 
F.3d 1308, 1313 (11th Cir. 2001). However, a 
state court’s rejection of a federal constitu-
tional claim on procedural grounds may only 
preclude federal review if the state procedural 
ruling rests upon “adequate and independent” 
state grounds. Marek v. Singletary, 62 F.3d 
1295, 1301 (11th Cir. 1995) (citation omitted). 

Ward v. Hall, 592 F.3d 1144, 1156-57 (11th Cir. 2010).3 

 
 3 “When the last state court rendering judgment affirms 
without explanation, [a federal habeas court will] presume that it 
rests on the reasons given in the last reasoned decision.” Mason, 
605 F.3d at 1118 n. 2. As the Supreme Court has observed:  

 The problem we face arises, of course, because 
many formulary orders are not meant to convey any-
thing as to the reason for the decision. Attributing a 
reason is therefore both difficult and artificial. We 
think that the attribution necessary for federal habeas 
purposes can be facilitated, and sound results more of-
ten assured, by applying the following presumption:  
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 The Supreme Court defines an “adequate and in-
dependent” state court decision as one which “rests on 
a state law ground that is independent of the federal 
question and adequate to support the judgment.” Lee v. 
Kemna, 534 U.S. 362, 375 (2002) (quoting Coleman v. 
Thompson, 501 U.S. 722, 729 (1991)); see also Martinez, 
2012 WL 912950 at *6. Whether a state procedural rule 
is “adequate and independent” as to have a preclusive 
effect on federal review of a claim “is itself a federal 
question.” Lee, 534 U.S. at 375 (quoting Douglas v. Al-
abama, 380 U.S. 415, 422 (1965)). 

 The Eleventh Circuit has adopted a three-part test 
to determine if a state court ruling was based on ade-
quate and independent grounds. See Judd, 250 F.3d at 
1313. First, “the last state court rendering a judgment 
in the case must clearly and expressly state that it is 
relying on state procedural rules to resolve the federal 
claim without reaching the merits of that claim.” Judd, 
250 F.3d at 1313. Second, “the state court’s decision 

 
Where there has been one reasoned state judgment re-
jecting a federal claim, later unexplained orders up-
holding that judgment or rejecting the same claim rest 
upon the same ground. If an earlier opinion “fairly ap-
pear[s] to rest primarily upon federal law,” we will pre-
sume that no procedural default has been invoked by a 
subsequent unexplained order that leaves the judg-
ment or its consequences in place. Similarly where, as 
here, the last reasoned opinion on the claim explicitly 
imposes a procedural default, we will presume that a 
later decision rejecting the claim did not silently disre-
gard that bar and consider the merits. . . . 

Ylst v. Nunnemaker, 501 U.S. 797, 803 (1991) (internal citations 
omitted). 



App. 265 

must rest entirely on state law grounds and not be in-
tertwined with an interpretation of federal law.” Ward, 
592 F.3d at 1156-57 (citing Judd, 250 F.3d at 1313). 
Third, the state procedural rule must be adequate; that 
is, “firmly established and regularly followed” and not 
applied “in an arbitrary or unprecedented fashion.” 
Judd, 250 F.3d at 1313 (quoting James v. Kentucky, 466 
U.S. 341, 348 (1984)). 

 Federal deference to a state court’s clear finding of 
procedural default under its own rules is so strong that 

“[A] state court need not fear reaching the 
merits of a federal claim in an alternative 
holding. Through its very definition, the ade-
quate and independent state ground doctrine 
requires the federal court to honor a state 
holding that is a sufficient basis for the state 
court’s judgment, even when the state court 
also relies on federal law.” Harris, 489 U.S. at 
264 n. 10, 109 S. Ct. 1038 (emphasis in origi-
nal). See also Alderman v. Zant, 22 F.3d 1541, 
1549-51 (11th Cir. 1994) (where a Georgia ha-
beas corpus court found that the petitioner’s 
claims were procedurally barred as succes-
sive, but also noted that the claims lack merit 
based on the evidence, “this ruling in the al-
ternative did not have an effect . . . of blurring 
the clear determination by the [Georgia ha-
beas corpus] court that the allegations was 
procedurally barred”), cert. denied, 513 U.S. 
1061, 115 S. Ct. 673, 130 L. Ed. 2d 606 (1994). 

Bailey v. Nagle, 172 F.3d 1299, 1305 (11th Cir. 1999) 
(alterations in original). 
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 Of course, situations also arise where the doc-
trines of procedural default and exhaustion intertwine. 
For instance, if a petitioner’s federal claim is unex-
hausted, a district court will traditionally dismiss it 
without prejudice or stay the cause of action to allow 
the petitioner to first avail himself of his state reme-
dies. See Rose v. Lundy, 455 U.S. 509, 519-20 (1982). 
But “if it is clear from state law that any future at-
tempts at exhaustion [in state court] would be futile” 
under the state’s own procedural rules, a court can 
simply find that the claim is “procedurally defaulted, 
even absent a state court determination to that effect.” 
Bailey, 172 F.3d at 1305 (citation omitted). 

 
B. Exceptions to the Procedural Default Doc-

trine 

 In three situations “an otherwise valid state 
ground will not bar” a federal habeas court from con-
sidering a constitutional claim that is procedurally de-
faulted: 

(1) where failure to consider a prisoner’s 
claims will result in a “fundamental miscar-
riage of justice”; (2) where the state proce-
dural rule was not “ ‘firmly established and 
regularly followed’ ”; and (3) where the pris-
oner had good “cause” for not following the 
state procedural rule and was “prejudice[d]” 
by not having done so. 

Edwards v. Carpenter, 529 U.S. 446, 455 (2000) (Breyer, 
J., concurring) (internal citations omitted); see also 
Coleman, 501 U.S. at 749-50 (“[A]n adequate and 
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independent finding of procedural default will bar fed-
eral habeas review of the federal claim, unless the ha-
beas petitioner can show cause for the default and 
prejudice attributable thereto, or demonstrate that 
failure to consider the federal claim will result in a fun-
damental miscarriage of justice.”) (citations and inter-
nal quotation marks omitted); Murray v. Carrier, 477 
U.S. 478, 496 (1986) (“[W]here a constitutional viola-
tion has probably resulted in the conviction of one who 
is actually innocent, a federal habeas court may grant 
the writ even in the absence of a showing of cause for 
the procedural default.”).4 

 

 
 4 See also Herrera v. Collins, 506 U.S. 390, 417 (1993) (assum-
ing, without deciding, “that in a capital case a truly persuasive 
demonstration of ‘actual innocence’ made after trial would render 
the execution of the defendant unconstitutional,” but stating that 
“the threshold showing for such an assumed right would be ex-
traordinarily high”); Davis v. Terry, 465 F.3d 1249, 1252 n. 4 (11th 
Cir. 2006) (“It would be considered a fundamental miscarriage of 
justice if ‘a constitutional violation has probably resulted in the 
conviction of one who is actually innocent.’ ” (quoting Schlup v. 
Delo, 513 U.S. 298, 327 (1995))). 
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1. The “Fundamental Miscarriage of Jus-
tice” Standard 

 In a “rare,” “extraordinary,”5 and “narrow class of 
cases,”6 a federal court may consider a procedurally de-
faulted claim in the absence of a showing of “cause” for 
the procedural default if either: (1) a fundamental mis-
carriage of justice “has probably resulted in the convic-
tion of one who is actually innocent,” Smith v. Murray, 
477 U.S. 527, 537-38 (1986) (quoting Carrier, 477 U.S. 
at 496);7 or (2) the petitioner shows “by clear and con-
vincing evidence that but for a constitutional error, no 
reasonable juror would have found the petitioner eligi-
ble for the death penalty.” Schlup, 513 U.S. at 323-27 & 
n. 44 (quoting Sawyer v. Whitley, 505 U.S. 333, 336 

 
 5 Schlup, 513 U.S. at 321 (“To ensure that the fundamental 
miscarriage of justice exception would remain ‘rare’ and would 
only be applied in the ‘extraordinary case,’ while at the same time 
ensuring that the exception would extend relief to those who were 
truly deserving, th[e Supreme] Court explicitly tied the miscar-
riage of justice exception to the petitioner’s innocence.” (emphasis 
added)). 
 6 McCleskey, 499 U.S. at 494 (“Federal courts retain the au-
thority to issue the writ of habeas corpus in a further, narrow 
class of cases despite a petitioner’s failure to show cause for a pro-
cedural default. These are extraordinary instances when a consti-
tutional violation probably has caused the conviction of one 
innocent of the crime. We have described this class of cases as im-
plicating a fundamental miscarriage of justice.” (emphasis added) 
(citing Carrier, 477 U.S. at 485)). 
 7 Specifically, in Murray v. Carrier, the Supreme Court ob-
served that, “in an extraordinary case, where a constitutional vi-
olation has probably resulted in the conviction of one who is 
actually innocent, a federal habeas court may grant the writ even 
in the absence of a showing of cause for the procedural default.” 
477 U.S. at 496. 
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(1992)); see also, e.g., Smith v. Murray, 477 U.S. at 537-
38. But even when exhaustion and procedural default 
are not at issue, federal review of a claim is fairly re-
stricted if the state court decided the issue on the mer-
its. 

 
2. The “Firmly Established and Regularly 

Followed” Standard 

 The Supreme Court has held that a ruling on pro-
cedural grounds will be inadequate to bar federal ha-
beas review if the procedural rule relied upon has not 
been firmly established and regularly followed. See Ed-
wards, 529 U.S. at 450 (citing Ford v. Georgia, 498 U.S. 
411, 423-24 (1991) (“state procedural default is not an 
‘independent and adequate state ground’ barring sub-
sequent federal review unless the state rule was 
‘firmly established and regularly followed’ at the time 
it was applied”). A federal court must consider whether 
the procedural rule has been consistently applied in 
the courts of that state. In Ford, the Court held that 
the petitioner’s habeas claims were not barred from 
federal review because the state court had applied a 
procedural rule retroactively. See Ford, 498 U.S. at 424-
25 (“To apply Sparks retroactively to bar consideration 
of a claim not raised between the jurors’ selection and 
oath would therefore apply a rule unannounced at the 
time of petitioner’s trial and consequently inadequate 
to serve as an independent state ground within the 
meaning of James.”). For a procedural ruling to satisfy 
the firmly established and regularly followed stand-
ard, a defendant must “have been apprised of ” the 
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existence of the procedural rule and the manner in 
which it was applied. Id. at 423. 

 
3. The “Cause and Prejudice” Standard 

 “A federal court may still address the merits of a 
procedurally defaulted claim if the petitioner can show 
cause for the default and actual prejudice resulting 
from the alleged constitutional violation.” Ward, 592 
F.3d at 1157 (citing Wainwright v. Sykes, 433 U.S. 72, 
84-85 (1977)). This so-called “cause and prejudice” 
standard is clearly framed in the conjunctive; there-
fore, a petitioner must affirmatively prove both cause 
and prejudice. Cf. id. (emphasis added). 

 To show “cause,” a petitioner must prove that 
“some objective factor external to the defense impeded 
counsel’s efforts” to raise the claim previously. Carrier, 
477 U.S. at 488; see also Amadeo v. Zant, 486 U.S. 214, 
221-22 (1988). 

Objective factors that constitute cause include 
“ ‘interference by officials’ ” that makes com-
pliance with the State’s procedural rule im-
practicable, and “a showing that the factual or 
legal basis for a claim was not reasonably 
available to counsel.” In addition, constitu-
tionally “[i]neffective assistance of counsel . . . 
is cause.” Attorney error short of ineffective 
assistance of counsel, however, does not con-
stitute cause and will not excuse a procedural 
default. 
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McCleskey v. Zant, 499 U.S. 467, 493-94 (1991) (cita-
tions omitted); see also Martinez, 2012 WL 912950 at 
*5 (“Inadequate assistance of counsel at initial-review 
collateral proceeding may establish cause for a pris-
oner’s procedural default of a claim of ineffective assis-
tance at trial.”); Coleman, 501 U.S. at 754 (“Attorney 
error that constitutes ineffective assistance of counsel 
is cause. . . .”). Further, “where a constitutional claim 
is so novel that its legal basis is not reasonably availa-
ble to counsel, a defendant has cause for his failure to 
raise the claim in accordance with applicable state pro-
cedures.” Reed v. Ross, 468 U.S. 1, 16 (1984). 

 Once cause is proved, a habeas petitioner must 
also prove prejudice. Such a showing must go beyond 
proof “that the errors at his trial created a possibility 
of prejudice, but that they worked to his actual and 
substantial disadvantage, infecting his entire trial 
with error of constitutional dimensions.” United States 
v. Frady, 456 U.S. 152, 170 (1982); see also McCoy v. 
Newsome, 953 F.2d 1252, 1261 (11th Cir. 1992) (per cu-
riam). 

 
C. Rules Governing Habeas Corpus Cases 

Under § 2254 

1. 28 U.S.C. § 2254(d) and (e) 

 By enacting the Antiterrorism and Effective Death 
Penalty Act of 1996 (“AEDPA”),8 Congress significantly 

 
 8 See Antiterrorism and Effective Death Penalty Act 
(“AEDPA”), Pub. L. No. 104-132, 110 Stat. 1214 (1996) (codified as 
amended in scattered sections of 28 U.S.C.). 
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limited the circumstances under which a habeas peti-
tioner may obtain relief. Indeed, under the AEDPA, a 
petitioner is only entitled to relief on a federal claim if 
he shows that “the state court decision was (1) ‘con-
trary to, or involved an unreasonable application of, 
clearly established Federal law, as determined by the 
Supreme Court of the United States’; or was (2) ‘based 
on an unreasonable determination of the facts in light 
of the evidence presented in the State court proceed-
ing.’ ” Boyd v. Allen, 592 F.3d 1274, 1292 (11th Cir. 
2010) (quoting 28 U.S.C. § 2254(d)); see also Miller-El 
v. Dretke, 545 U.S. 231 (2005); Williams v. Taylor, 529 
U.S. 362, 404 (2000). Moreover, “[a] state court’s factual 
findings are presumed correct unless rebutted by the 
petitioner with clear and convincing evidence.” Boyd, 
592 F.3d at 1293 (citing § 2254(e)(1)). 

 A state court’s adjudication of a claim will be sus-
tained under § 2254(d)(1) unless it is “contrary to” 
clearly established Supreme Court precedent or it is an 
“unreasonable application” of that law. These are two 
different inquiries, not to be confused or conflated, as 
the Supreme Court explained in Williams v. Taylor: 

Section 2254(d)(1) defines two categories of 
cases in which a state prisoner may obtain 
federal habeas relief with respect to a claim 
adjudicated on the merits in state court. Un-
der the statute, a federal court may grant a 
writ of habeas corpus if the relevant state-
court decision was either (1) “contrary to . . . 
clearly established Federal law, as determined 
by the Supreme Court of the United States,” 
or (2) “involved an unreasonable application 
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of . . . clearly established Federal law, as de-
termined by the Supreme Court of the United 
States.” 

529 U.S. at 404-05; see also Alderman v. Terry, 468 F.3d 
775, 790-91 (11th Cir. 2006) (“[T]he ‘contrary to’ and 
‘unreasonable application’ clauses are interpreted as 
independent statutory modes of analysis.” (citation 
omitted)). Further, the AEDPA limits the source of 
“clearly established Federal law . . . to the holdings, as 
opposed to the dicta, of the [Supreme] Court’s decisions 
as of the time of the relevant state-court decision.” Id. 
at 412 (internal quotation marks omitted).9 

 A state-court determination can be “contrary to” 
clearly established Supreme Court precedent in either 
of two ways: 

First, a state-court decision is contrary to this 
Court’s precedent if the state court arrives at 
a conclusion opposite to that reached by this 
Court on a question of law. Second, a state-
court decision is also contrary to this Court’s 
precedent if the state court confronts facts 
that are materially indistinguishable from a 
relevant Supreme Court precedent and ar-
rives at a result opposite to ours. 

Williams v. Taylor, 529 U.S. at 405 (citation omitted). 

 
 9 See also Bowles v. Sec’y, Dep’t of Corr., 608 F.3d 1313, 1316 
(11th Cir. 2010) (“[F]ederal law is ‘clearly established’ only when 
it is ‘embodied in a holding’ of the Supreme Court. Dicta in Supreme 
Court opinions is not enough. Nor can anything in a federal court 
of appeals decision, even a holding directly on point, clearly estab-
lish federal law for § 2254(d)(1) purposes.” (citations omitted)). 
 



App. 274 

 Likewise, a state-court determination can be an 
“unreasonable application”10 of clearly established Su-
preme Court precedent in either of two ways: 

First, a state-court decision involves an un-
reasonable application of this Court’s prece-
dent if the state court identifies the correct 
governing legal rule from this Court’s cases 
but unreasonably applies it to the facts of the 
particular state prisoner’s case. Second, a 
state-court decision also involves an unrea-
sonable application of this Court’s precedent 
if the state court either unreasonably extends 
a legal principle from our precedent to a new 
context where it should not apply or unrea-
sonably refuses to extend that principle to a 
new context where it should apply. 

Id. at 407 (citation omitted). Whether a particular ap-
plication of Supreme Court precedent is “unreasona-
ble” turns not on subjective factors, but on whether the 
application of Supreme Court precedent at issue was 
“objectively unreasonable.” See Putman v. Head, 268 
F.3d 1223, 1241-49 (11th Cir. 2001). It is important to 
note, however, that the Supreme “Court has held on 
numerous occasions that it is not an unreasonable ap-
plication of clearly established Federal law for a state 
court to decline to apply a specific legal rule that has 
not been squarely established by [the Supreme] 

 
 10 “[W]hen the federal court is faced with a ‘run-of-the-mill 
state-court decision applying the correct legal rule,’ the compan-
ion ‘unreasonable application’ provision of § 2254(d)(1) is the 
proper statutory lens.” Alderman v. Terry, 468 F.3d 775, 791 (11th 
Cir. 2006) (citation omitted). 
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Court.” Knowles v. Mirzayance, 129 S. Ct. 1411, 1419 
(2009) (citations and internal quotation marks omit-
ted). Therefore, the proper inquiry under the AEDPA 
“is not whether a federal court believes the state 
court’s determination was incorrect but whether that 
determination was unreasonable—a substantially 
higher threshold.” Schriro v. Landrigan, 550 U.S. 465, 
473 (2007) (citation omitted). 

 Finally, “§ 2254(d)(2) regulates federal court re-
view of state court findings of fact; the section limits 
the availability of relief to ‘decisions that were based 
on an unreasonable determination of the facts in light 
of the evidence presented in the State court proceed-
ing.’ ” Alderman v. Terry, 468 F.3d 775, 791 (11th Cir. 
2006) (brackets omitted) (quoting § 2254(d)(2)). Com-
mensurate with the deference accorded to a state 
court’s factual findings, “the petitioner must rebut ‘the 
presumption of correctness [of a state court’s factual 
findings] by clear and convincing evidence.’ ” Ward, 592 
F.3d at 1155-56 (alterations in original) (quoting 
§ 2254(e)(1)).11 “This presumption of correctness ap-
plies equally to factual determinations made by state 
trial and appellate courts.” Bui v. Haley, 321 F.3d 1304, 

 
 11 See also Schriro v. Landrigan, 550 U.S. at 473-74 (“AEDPA 
also requires federal habeas courts to presume the correctness of 
state courts’ factual findings unless applicants rebut this pre-
sumption with ‘clear and convincing evidence.’ ” (emphasis added) 
(quoting § 2254(e)(1))). 
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1312 (11th Cir. 2003) (citing Sumner v. Mata, 449 U.S. 
539, 547 (1981)).12 

 Having explained the scope of this court’s author-
ity to review state court decisions, it is now appropriate 

 
 12 And in the unusual instances where the state trial and ap-
pellate courts rely on different legal theories in denying a peti-
tioner’s claim on the merits, both holdings are entitled to AEDPA 
deference. See Allen v. Sec’y, Fla. Dep’t of Corr., 611 F.3d 740, 752 
(11th Cir. 2010). As the Eleventh Circuit explained in the context 
of an ineffective assistance of counsel claim:  

The state collateral trial court denied this claim based 
on Strickland’s performance element and did not men-
tion the prejudice element. See Strickland, 466 U.S. at 
697, 104 S.Ct. at 2069 (“[T]here is no reason for a court 
deciding an ineffective assistance claim to approach the 
inquiry in the same order or even to address both com-
ponents of the inquiry if the defendant makes an insuf-
ficient showing on one.”). The court determined that: 
“[Allen] did not give counsel any theory of innocence to 
investigate prior to the sentencing phase. Thereafter, 
the theory was put forward as a possibility, not as fact. 
Under those circumstances, Counsel cannot be deemed 
ineffective for failure to investigate the Defendant’s 
subsequently disclosed theory of innocence.” Florida v. 
Allen, No. 92-30056-CF, slip op. at 44. The Florida Su-
preme Court denied this claim based on Strickland’s 
prejudice element. See Allen II, 854 So.2d at 1258 n. 5 
(holding that this claim “lacks merit because Allen was 
not prejudiced by counsel’s performance in the guilt 
phase”). Under AEDPA we owe deference to both of those 
decisions. See Hammond, 586 F.3d at 1331; see also 
Cone, 129 S.Ct. at 1784. 

Id. (emphasis added); see also Hammond v. Hall, 586 F.3d 1289, 
1330-32 (11th Cir. 2009) (“The Georgia courts, considered collec-
tively, gave two consistent reasons for deciding against this claim. 
Each reason is due deference.”). 
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to examine the federal procedural rules applicable to 
the controversy presently before the court. 

 
2. Procedural Rules Governing Habeas 

Corpus Cases Under § 2254 

 Because “habeas corpus review exists only to re-
view errors of constitutional dimension,” a habeas cor-
pus petition must meet the “heightened pleading 
requirements [of ] 28 U.S.C. § 2254 Rule 2(c).” McFar-
land v. Scott, 512 U.S. 849, 856 (1994) (citation omit-
ted). “[T]he petition must ‘specify all the grounds for 
relief available to the petitioner’ and ‘state the facts 
supporting each ground.’ ” Mayle v. Felix, 545 U.S. 644, 
655 (2005) (quoting Rule 2(c) of the Rules Governing 
Section 2254 Cases in the U.S. District Courts, 28 
U.S.C. foll. § 2254). Accordingly, a “general reference to 
the transcripts, case records and briefs on appeal pa-
tently fails to comply with Rule 2(c).” Phillips v. Dor-
mire, 2006 WL 744387 at *1 (E.D. Mo. Mar. 20, 2006) 
(citing Adams v. Armontrout, 897 F.2d 332, 333 (8th 
Cir. 1990)); see also Grant v. Georgia, 358 F.2d 742 (5th 
Cir. 1966) (per curiam) (“The application fails to allege 
any facts upon which the trial court could find a depri-
vation of a constitutional right, or any other basis for 
collateral attack. Mere conclusionary allegations will 
not suffice.” (citation omitted)).13 

 
 13 The Eleventh Circuit, in Bonner v. City of Prichard, 661 
F.2d 1206, 1209 (11th Cir. 1981) (en banc), adopted as binding 
precedent decisions of the former Fifth Circuit rendered prior to 
October 1, 1981. 
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 The burden of proof is on the habeas petitioner “to 
establish his right to habeas relief and he must prove 
all facts necessary to show a constitutional violation.” 
Blankenship v. Hall, 542 F.3d 1253, 1270 (11th Cir. 
2008).14 That is, to carry his burden, “a petitioner must 
state specific, particularized facts which entitle him or 
her to habeas corpus relief for each ground specified. 
These facts must consist of sufficient detail to enable 
the court to determine, from the face of the petition 
alone, whether the petition merits further habeas cor-
pus review.” Adams, 897 F.2d at 334; see also Beard v. 
Clarke, 18 Fed. Appx. 530, 531 (9th Cir. 2001) (“Conclu-
sory allegations which are not supported by a state-
ment of specific facts do not warrant habeas relief. . . . 
Notice pleading is insufficient; the petitioner must 
state sufficient facts.” (citations omitted)).15 Therefore, 
the mere assertion of a ground for relief, without more 
factual detail, does not satisfy a petitioner’s burden of 
proof or the requirements of 28 U.S.C. § 2254(e)(2) and 
Rule 2(c) of the Rules Governing Section 2254 Cases in 

 
 14 See also Stano v. Dugger, 901 F.2d 898, 899 (11th Cir. 1990) 
(“If there has been no evidentiary hearing in state court on an 
issue raised on habeas corpus, one is required if the petitioner al-
leges facts which, if true, would entitle him to relief.”); Hill v. Li-
nahan, 697 F.2d 1032, 1036 (11th Cir. 1983) (“The burden of proof 
in a habeas proceeding is always on the petitioner.”). 
 15 See also Advisory Committee Note to Rule 4 of the Rules 
Governing § 2254 Cases in the U.S. District Courts, 28 U.S.C. foll. 
§ 2254 (“[N]otice pleading is not sufficient [in habeas proceed-
ings], for the petition is expected to state facts that point to a real 
possibility of constitutional error.” (internal quotation marks 
omitted) (quoting Aubut v. Maine, 431 F.2d 688, 689 (1st Cir. 
1970)). 
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the U.S. District Courts, 28 U.S.C. foll. § 2254. See 
Smith v. Wainwright, 777 F.2d 609, 616 (11th Cir. 1985) 
(holding that a general allegation of ineffective assis-
tance of counsel is insufficient; a petition must allege 
specific errors in counsel’s performance and facts 
showing prejudice). The Supreme Court has stated 
that “[a] prime purpose of Rule 2(c)’s demand that pe-
titioners plead with particularity is to assist the dis-
trict court in determining whether the State should be 
ordered to ‘show cause why the writ should not be 
granted,’ § 2243, or the petition instead should be sum-
marily dismissed without ordering a responsive plead-
ing.” Mayle, 545 U.S. at 645 (citing Habeas Corpus Rule 
4 pp. 2569-70). 

 
INTRODUCTION TO THE 

DISCUSSION OF THE CLAIMS 

 With these elemental precepts in mind, the court 
now turns to Petitioner’s claims. Claim I is a substan-
tive claim of race discrimination in jury selection, fol-
lowed by Claim II (A-G), which asserts various sub-
claims of ineffective assistance of counsel during the 
guilt phase of the trial. Claim III (A and B) asserts in-
effective assistance of trial counsel at the penalty 
phase, and Claim IV alleges ineffective assistance of 
appellate counsel. In addition to these claims, Peti-
tioner also alleges nineteen other claims (Claims V 
through XXIII) of substantive violations of his consti-
tutional rights. Each of these claims is addressed, first, 
with respect to whether it is procedurally defaulted, 
and then whether any merits resolution of the claim by 
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the state courts is entitled to deference in accordance 
with 28 U.S.C. § 2254(d). 

 
Discussion 

CLAIM I. THE STATE DENIED MR. WILLIAMS’ RIGHTS 
UNDER THE FIFTH, SIXTH, EIGHT, AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION 
BY DISCRIMINATING IN THE EXERCISE OF PEREMPTORY 
STRIKES. 

 In his amended habeas petition, Williams alleges 
that the State denied him his rights under the Fifth, 
Sixth, Eighth, and Fourteenth Amendments to the 
United States Constitution by discriminating in the 
exercise of peremptory strikes. (Doc. 5, p. 4). Specifi-
cally, Williams asserts that he established a prima fa-
cie claim under Batson v. Kentucky, 476 U.S. 79 (1986), 
because the State’s exercise of peremptory strikes 
demonstrated a clear pattern of discrimination when 
two of the three African American venire members 
were excluded from the jury without being questioned 
by the prosecution. The third African American was se-
lected to serve on the jury.16 Id. p. 8. Williams did not 
raise this claim at trial, on direct appeal or in his sec-
ond amended Rule 32 petition, but instead raised it for 
the first time in his amended habeas petition. 

 The State responds by asserting that this claim is 
procedurally defaulted because Williams did not fairly 
present it as a federal claim in state court. (Doc. 14, pp. 

 
 16 According to Williams, a fourth African American venire 
member was validly excused for cause. (Doc. 5, p. 6). 
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3-4). Further, Respondent contends that dismissal to 
allow Williams to raise the claim in state court would 
be futile because (1) a Rule 32 petition would be pre-
cluded by the statute of limitations, pursuant to Rule 
32.2(c), Ala. R. Crim. P.; (2) a Rule 32 petition would be 
precluded by the bar on successive petitions, pursuant 
to Rule 32.2(b), Ala. R. Crim. P.; and, (3) the claim 
would be procedurally barred because it could have 
been raised at trial and on appeal, pursuant to Rule 
32.2(a)(3) and (5), Ala. R. Crim. P. (Answer p. 4). 

 A claim is procedurally barred from federal review 
when it was not raised in state court and cannot now 
be raised in state court because “any attempt at ex-
haustion [in state court] would be futile” under the 
state’s own procedural rules. Bailey v. Nagle, 172 F.3d 
1299, 1305 (11th Cir. 1999) (citing Picard v. Connor, 
404 U.S. 270, 276 (1971)) and Snowden v. Singletary, 
135 F.3d 732, 737(11th Cir. 1998)). 

 In Collier v. Jones, 910 F.2d 770, 772 (11th Cir. 
1990), the Petitioner filed a habeas petition appealing 
his conviction, and alleged as grounds for relief, inter 
alia, that his rights were violated because of racial dis-
crimination in the jury venire selection process. The 
Eleventh Circuit explained: 

We find, therefore, that these claims are pre-
sented to the federal courts in a posture anal-
ogous to claims that have never been 
presented to a state court, and which have be-
come procedurally barred under state rules. 
Under such circumstances this circuit has 
held that Harris, 489 U.S. 255, 262 (1989) does 
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not preclude a federal court from finding the 
claims procedurally barred. See Parker v. Dug-
ger, 876 F.2d 1470 (11th Cir. 1989) (Holding, 
post-Harris, that where dismissal to allow ex-
haustion of un-exhausted claims would be fu-
tile due to state procedural bar, claims are 
considered procedurally barred in federal 
court.). Following this precedent, we hold Col-
lier’s two claims based on perjured testimony 
and racial discrimination in jury venire selec-
tion are procedurally defaulted. 

Collier, 910 F.2d at 773. 

 As in Collier, Williams’s claim that his constitu-
tional rights were violated by the State’s discrimina-
tory use of peremptory strikes during voir dire is 
procedurally defaulted from federal review because 
Williams failed to present this claim in state court, and 
those claims have become procedurally barred under 
state procedural rules. 

 To counter procedural default, Petitioner alleges 
ineffective assistance of trial counsel (Claim II.A.iii—
trial counsel failed to file a Batson motion to prosecu-
tion’s discriminatory peremptory strikes) and appel-
late counsel (Claim IV) as cause for why this claim was 
not raised at trial and on appeal. (Doc. 21, p. 32). These 
arguments are unavailing, however. In Murray v. Car-
rier, 477 U.S. 478 (1986), the petitioner in a habeas ac-
tion attempted to show cause for a procedural default 
by establishing that his attorney inadvertently failed 
to raise the claim on appeal. In rejecting that argu-
ment, the Court explained: 
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The mere fact that counsel failed to recognize 
the factual or legal basis for a claim, or failed 
to raise the claim despite recognizing it, does 
not constitute cause for a procedural default. 
Engle v. Isaac, 456 U.S. 107, 102 S.Ct. 1558, 71 
L.Ed.2d 783(1982). The question of cause for 
a procedural default does not turn on whether 
counsel erred or on the kind of error counsel 
may have made. So long as defendant is rep-
resented by counsel whose performance is not 
constitutionally ineffective under the stand-
ard established in Strickland v. Washington, 
466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 
(1984), there is no inequity in requiring him 
to bear the risk of attorney error that results 
in procedural default. 

Id. 478-479. 

 The Supreme Court also has noted that to con-
stitute “cause” to excuse a procedural default, coun-
sel’s ineffectiveness in failing to raise properly the 
claim in state court “must have been so ineffective as 
to violate the Federal Constitution.” Edwards v. Car-
penter, 529 U.S. 446, 451 (2000). Thus, to serve as 
“cause,” the errors of counsel must not only rise to the 
level of satisfying the Strickland test, but the alleged 
ineffectiveness must also have been raised and ex-
hausted in state court before it is asserted in the ha-
beas action. Alleged ineffectiveness that is itself 
procedurally defaulted cannot be used as “cause” to ex-
cuse procedural default. Id. at 452. 

 Both Claims II.A.iii and IV as to ineffective coun-
sel are procedurally defaulted as is discussed infra, 
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and therefore, cannot serve as cause to excuse the pro-
cedural default of the Batson challenge. 

 Even assuming no procedural bar, the facts pre-
sented fall short of the burden required to prove a 
prima facie Batson claim. In Batson v. Kentucky, 476 
U.S. 79 (1986), the United States Supreme court dis-
cussed the relevant factors a defendant could submit 
in attempting to establish a prima facie case of racial 
discrimination in jury selection. The Court stated: 

[A] defendant may establish a prima facie 
case of purposeful discrimination in selection 
of the petit jury solely on evidence concerning 
the prosecutor’s exercise of peremptory chal-
lenges at the defendant’s trial. To establish 
such a case, the defendant first must show 
that he is a member of a cognizable racial 
group, Castaneda v. Partida, supra, 430 U.S. 
at 494, 97 S.Ct. at 1280, and that the prosecu-
tor has exercised peremptory challenges to re-
move from the venire members of the 
defendant’s race. Second, the defendant is en-
titled to rely on the fact, as to which there can 
be no dispute, that peremptory challenges 
constitute a jury selection practice that per-
mits “those to discriminate who are of a mind 
to discriminate.” Avery v. Georgia, 345 U.S. at 
562, 73 S. Ct. at 89. Finally, the defendant 
must show that these facts and any other rel-
evant circumstances raise an inference that 
the prosecutor used that practice to exclude 
the veniremen from the petit jury on account 
of their race. This combination of factors in 
the empaneling of the petit jury, as in the 
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selection of the venire, raises the necessary in-
ference of purposeful discrimination. 

 In deciding whether the defendant has 
made the requisite showing, the trial court 
should consider all relevant circumstances. 
For example, a “pattern” of strikes against 
black jurors included in the particular venire 
might give rise to an inference of discrimina-
tion. Similarly, the prosecutor’s questions and 
statements during voir dire examination and 
in exercising his challenges may support or 
refute an inference of discriminatory purpose. 
These examples are merely illustrative. We 
have confidence that trial judges, experienced 
in supervising voir dire, will be able to decide 
if the circumstances concerning the prosecu-
tor’s use of peremptory challenges creates a 
prima facie case of discrimination against 
black jurors. 

Batson, 476 U.S. 79, 96-97 (1986). 

 The burden of proof rests on the habeas petitioner 
to establish a factual basis for the relief he seeks. Hill 
v. Linahan, 697 F.2d 1032, 1034 (11th Cir. 1983); Corn 
v. Zant, 708 F.2d 549, reh’g denied, 714 F.2d 159 (11th 
Cir. 1983), cert. denied, 467 U.S. 1220 (1984). The only 
facts Petitioner offered to establish a factual basis for 
this claim are that two of the three African Americans 
that were qualified for jury service were excluded. 
(Doc. 5, pp. 14, 16). While this “pattern” of strikes 
against African American jurors might give rise to an 
inference of discriminatory purpose, Petitioner has 
identified no other relevant circumstance that would 
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be material to whether the Petitioner established a 
prima facie case of discrimination against African 
American jurors. These facts, without more, are simply 
insufficient to establish a pattern of discrimination un-
der Batson. Additionally, after careful examination of 
voir dire, this court finds that the prosecution’s ques-
tions and statements were fair. This claim is due to be 
denied both as procedurally defaulted and as without 
merit. 

 
THE INEFFECTIVE ASSISTANCE CLAIMS 

 The next category of claims raised by Petitioner 
asserts forms of ineffective assistance of counsel dur-
ing the guilt and penalty phase of trial, and one alleg-
ing ineffective assistance of appellate counsel. In 
general terms, these claims allege the following: 

Claim II. Williams received ineffective assis-
tance of counsel during the guilt phase 
of his trial, in violation of his rights 
guaranteed by the Fourth, Fifth, 
Sixth, Eighth and Fourteenth Amend-
ments to the United States Constitu-
tion. 

Claim III. Williams received ineffective assis-
tance of counsel during the penalty 
phase of trial in violation of his rights 
guaranteed by the Fifth, Sixth, Eighth 
and Fourteenth Amendments to the 
United States Constitution. 

Claim IV. Williams received ineffective assis-
tance of appellate counsel in violation 
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of his rights guaranteed by the Fifth, 
Sixth, Eighth and Fourteenth Amend-
ments to the United States Constitu-
tion. 

These claims are subject to common basic principles 
applicable to all claims of ineffective assistance of 
counsel. Before the court begins its discussion of 
Claims II, III, and IV, a prefatory explanation of the 
general constitutional standard applicable to ineffec-
tive assistance of counsel claims is helpful. 

 
The Standard for Ineffective 

Assistance of Counsel 

 In Strickland v. Washington, 466 U.S. 668 (1984), 
the Supreme Court established a two-pronged stand-
ard, under the Sixth Amendment, for judging the effec-
tiveness of attorneys who represent criminal 
defendants at trial or on direct appeal.17 

 
 17 Ineffective assistance of counsel claims are specifically lim-
ited to the performance of attorneys who represented a defendant 
at trial or on direct appeal from the conviction. See 28 U.S.C. 
§ 2254(i) (2006) (“The ineffectiveness or incompetence of counsel 
during Federal or State collateral post-conviction proceedings 
shall not be a ground for relief in a proceeding arising under sec-
tion 2254.”). The Supreme Court had previously stated in Cole-
man v. Thompson: “There is no constitutional right to an attorney 
in state post-conviction proceedings. Consequently, a petitioner 
cannot claim constitutionally ineffective assistance of counsel in 
such proceedings.” Coleman, 501 U.S. 722, 752 (1991) (citations 
omitted). 
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 However, the Supreme Court’s recent decision in Martinez 
creates a narrow exception to the Court’s holding in Coleman. The 
Martinez Court wrote: 

To protect prisoners with a potentially legitimate claim 
of ineffective assistance of trial counsel, it is necessary 
to modify the unqualified statement in Coleman that 
an attorney’s ignorance or inadvertence in a postcon-
viction proceeding does not qualify as cause to excuse a 
procedural default. This opinion qualifies Coleman by 
recognizing a narrow exception: Inadequate assistance 
of counsel at initial-review collateral proceedings may 
establish cause for a prisoner’s procedural default of a 
claim of ineffective assistance at trial. 

2012 WL 912950 at *5. 
 The Martinez court explained the reason behind announcing 
this new rule: 

 When an attorney errs in initial-review collateral 
proceedings, it is likely that no state court at any level 
will hear the prisoner’s claim. This Court on direct re-
view of the state proceeding could not consider or adju-
dicate the claim. See, e.g., Fox Film Corp. v. Muller, 296 
U.S. 207, 56 S. Ct. 183, 80 L .Ed. 158 (1935); Murdock v. 
Memphis, 20 Wall. 590, 22 L. Ed. 429 (1875); cf. Cole-
man, supra, at 730-731, 111 S. Ct. 2546. And if coun-
sel’s errors in an initial-review collateral proceeding do 
not establish cause to excuse the procedural default in 
a federal habeas proceeding, no court will review the 
prisoner’s claims. 
 The same is not true when counsel errs in other 
kinds of postconviction proceedings. While counsel’s er-
rors in these proceedings preclude any further review 
of the prisoner’s claim, the claim will have been ad-
dressed by one court, whether it be the trial court, the 
appellate court on direct review, or the trial court in an 
initial-review collateral proceeding. See, e.g., Coleman, 
supra, at 756, 111 S. Ct. 2546. 

Id. at *7. 
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 A convicted defendant’s claim that coun-
sel’s assistance was so defective as to require 
reversal of a conviction or death sentence has 
two components. First, the defendant must 
show that counsel’s performance was defi-
cient. This requires showing that counsel 
made errors so serious that counsel was not 
functioning as the “counsel” guaranteed the 
defendant by the Sixth Amendment. Second, 
the defendant must show that the deficient 
performance prejudiced the defense. This re-
quires showing that counsel’s errors were so 
serious as to deprive the defendant of a fair 
trial, a trial whose result is reliable. Unless a 
defendant makes both showings, it cannot be 
said that the conviction or death sentence re-
sulted from a breakdown in the adversary 
process that renders the result unreliable. 

Id. at 687 (emphasis added); see also Reed v. Sec’y, Fla. 
Dep’t of Corr., 593 F.3d 1217, 1239-41 (11th Cir. 2010). 

 
 The Court also acknowledged that while § 2254(i) provides 
the ineffectiveness of counsel during post-conviction proceedings 
shall not provide a ground for relief, “ ‘[c]ause’ . . . is not synony-
mous with ‘a ground for relief.’ A finding of cause and prejudice 
does not entitle the prisoner to habeas relief. It merely allows a 
federal court to consider the merits of a claim that otherwise 
would have been procedurally defaulted.” Id. at *11. 
 The Supreme Court did not reach the question, however, of 
whether there was a constitutional right to post-conviction coun-
sel. Id. at *5 (“This is not the case, however, to resolve whether 
that exception exists as a constitutional matter. The precise ques-
tion here is whether ineffective assistance in an initial-review col-
lateral proceeding on a claim of ineffective assistance at trial may 
provide cause for a procedural default in a federal habeas pro-
ceeding.”). 
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Stated differently, “[a] petitioner must show that coun-
sel’s performance was deficient, and that the deficiency 
prejudiced his defense.” Wiggins v. Smith, 539 U.S. 510, 
521 (2003) (citation omitted). 

 Because Strickland’s two-part test is clearly 
framed in the conjunctive, a petitioner bears the bur-
den of proving both “deficient performance” and “prej-
udice” by “a preponderance of competent evidence.” 
Chandler v. United States, 218 F.3d 1305, 1313 (11th 
Cir. 2000) (en banc).18 Thus, a court is not required to 
address both aspects of the Strickland standard if a 
habeas petitioner is unable to establish one prong. See, 
e.g., Holladay v. Haley, 209 F.3d 1243, 1248 (11th Cir. 
2000) (“Because both parts of the test must be satisfied 
in order to show a violation of the Sixth Amendment, 
the court need not address the performance prong if 
the defendant cannot meet the prejudice prong, or vice 
versa.”). 

 Further, when assessing ineffective assistance of 
counsel claims 

[I]t is important to keep in mind that “in ad-
dition to the deference to counsel’s perfor-
mance mandated by Strickland, the AEDPA 
adds another layer of deference—this one to a 

 
 18 See also Kokal v. Sec’y, Dep’t of Corr., 623 F.3d 1331, 1344 
(11th Cir. 2010) (“[A] petitioner’s failure to show either deficient 
performance or prejudice is fatal to a Strickland claim. . . .” (cita-
tion omitted)); Williams v. Allen, 598 F.3d at 789 (“The petitioner 
bears the burden of proof on the performance prong as well as the 
prejudice prong of a Strickland claim, and both prongs must be 
proved to prevail.” (citation omitted)). 
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State court’s decision—when we are consider-
ing whether to grant federal habeas relief 
from a State court’s decision.” Thus, [a peti-
tioner] not only has to satisfy the elements of 
the Strickland standard, but he must also 
show that the State “court applied Strickland 
to the facts of his case in an objectively unrea-
sonable manner.” 

Williams v. Allen, 598 F.3d at 789 (brackets in original 
omitted) (citations omitted); see also Porter v. 
McCollum, 130 S. Ct. 447, 452 (2009) (per curiam). 

 
A. The Performance Prong 

 When reviewing whether defense counsel’s perfor-
mance was deficient, “the Federal Constitution im-
poses one general requirement: that counsel make 
objectively reasonable choices.” Bobby v. Van Hook, 130 
S. Ct. 13, 17 (2009) (per curiam) (quoting Roe v. Flores-
Ortega, 528 U.S. 470, 479 (2000)). As such, a habeas pe-
titioner must show that counsel’s representation fell 
“ ‘below an objective standard of reasonableness’ in 
light of ‘prevailing professional norms’ ” to establish 
deficient performance. Id. at 16 (quoting Strickland, 
466 U.S. at 687-88); see also Williams v. Taylor, 529 U.S. 
at 390-91; Johnson v. Upton, 615 F.3d 1318, 1330 (11th 
Cir. 2010) (“[T]he governing standard is objectively 
reasonable attorney conduct under prevailing profes-
sional norms. . . .”). 

 Strickland instructs lower federal courts to be 
“highly deferential” while engaging in such assess-
ments: 
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 Judicial scrutiny of counsel’s perfor-
mance must be highly deferential. It is all too 
tempting for a defendant to second-guess 
counsel’s assistance after conviction or ad-
verse sentence, and it is all too easy for a 
court, examining counsel’s defense after it 
has proved unsuccessful, to conclude that a 
particular act or omission of counsel was un-
reasonable. A fair assessment of attorney per-
formance requires that every effort be made 
to eliminate the distorting effects of hind-
sight, to reconstruct the circumstances of 
counsel’s challenged conduct, and to evaluate 
the conduct from counsel’s perspective at the 
time. Because of the difficulties inherent in 
making the evaluation, a court must indulge 
a strong presumption that counsel’s conduct 
falls within the wide range of reasonable pro-
fessional assistance; that is, the defendant 
must overcome the presumption that, under 
the circumstances, the challenged action 
might be considered sound trial strategy. 
There are countless ways to provide effective 
assistance in any given case. Even the best 
criminal defense attorneys would not defend 
a particular client in the same way. 

Strickland, 466 U.S. at 689 (emphasis added) (citations 
and quotation marks omitted); see also Whisenhant v. 
Allen, 556 F.3d 1198, 1204 (11th Cir. 2009) (per curiam) 
(“To counteract the distorting effects of hindsight, the 
defendant bears the burden of overcoming a strong 
presumption that the challenged action is sound trial 
strategy.” (citation omitted)). A habeas petitioner 
“must establish that no competent counsel would have 
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taken the action that his counsel did take” to overcome 
the presumption that counsel’s conduct fell within the 
wide range of reasonable professional assistance. 
Chandler, 218 F.3d at 1315 (citation omitted); see also 
Stewart v. Sec’y, Dep’t of Corr., 476 F.3d 1193, 1209 
(11th Cir. 2007). 

 In addition, the reasonableness of counsel’s perfor-
mance is judged from the perspective of the attorney, 
at the time of the alleged error, and in light of all the 
circumstances. See, e.g., Newland v. Hall, 527 F.3d 
1162, 1184 (11th Cir. 2008) (“We review counsel’s per-
formance ‘from counsel’s perspective at the time,’ to 
avoid ‘the distorting effects of hindsight.’ ” (quoting 
Strickland, 466 U.S. at 689)); Johnson v. Alabama, 256 
F.3d 1156, 1176 (11th Cir. 2001) (giving lawyers “the 
benefit of the doubt for ‘heat of the battle’ tactical de-
cisions”). As the Eleventh Circuit has stated: 

Under this standard, there are no “absolute 
rules” dictating what reasonable performance 
is or what line of defense must be asserted. 
[Chandler, 218 F.3d] at 1317. Indeed, as we 
have recognized, “[a]bsolute rules would inter-
fere with counsel’s independence—which is 
also constitutionally protected—and would 
restrict the wide latitude counsel have in 
making tactical decisions.” Putman v. Head, 
268 F.3d 1223, 1244 (11th Cir. 2001). 

Michael v. Crosby, 430 F.3d 1310, 1320 (11th Cir. 2005). 
“Even if many reasonable lawyers would not have done 
as defense counsel did at trial, no relief can be granted 
on ineffectiveness grounds unless [petitioner shows] 
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that no reasonable lawyer, in the circumstances, would 
have done so.” Rogers v. Zant, 13 F.3d 384, 386 (11th 
Cir. 1994). Thus, an attorney’s performance will be 
deemed deficient only if it is objectively unreasonable, 
i.e., it falls below the wide range of competence de-
manded of attorneys in criminal cases, and petitioner 
shows “that no competent attorney would have taken 
the action that [the petitioner’s] counsel did take.” Wil-
liams v. Allen, 598 F.3d at 790 (citation and quotation 
marks omitted); see also Stone v. Dugger, 837 F.2d 
1477, 1479 (11th Cir. 1988) (“[E]ven in capital felony 
cases defendants have no legal right to the very best 
counsel.”). 

 
B. The Prejudice Prong 

 Even when a petitioner proves that counsel per-
formed in a deficient manner, a habeas petitioner must 
still establish that he or she suffered prejudice as a re-
sult of that deficiency. To satisfy this standard, a peti-
tioner “must show that there is a reasonable 
probability that, but for counsel’s unprofessional er-
rors, the results of the proceeding would have been dif-
ferent. A reasonable probability is a probability 
sufficient to undermine confidence in the outcome.” 
Strickland, 466 U.S. at 694; see also Williams v. Taylor, 
529 U.S. at 391. The Eleventh Circuit has stated: “[t]he 
prejudice prong does not focus only on the outcome; ra-
ther, to establish prejudice, the petitioner must show 
that counsel’s deficient representation rendered the re-
sult of the trial fundamentally unfair or unreliable.” 
Rhode v. Hall, 582 F.3d 1273, 1280 (11th Cir. 2009) 
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(citing Lockhart v. Fretwell, 506 U.S. 364, 369 (1993)). 
And “[w]hen evaluating this probability, ‘a court . . . 
must consider the totality of the evidence before the 
judge or jury.’ ” Brownlee v. Haley, 306 F.3d 1043, 1060 
(11th Cir. 2002) (citation omitted). 

 Further, a habeas petitioner “must affirmatively 
prove prejudice, because ‘[a]ttorney errors come in an 
infinite variety and are as likely to be utterly harmless 
in a particular case as they are to be prejudicial.’ ” Gil-
reath v. Head, 234 F.3d 547, 551 (11th Cir. 2000) (quot-
ing Strickland, 466 U.S. at 693). The fact that counsel’s 
“error had some conceivable effect on the outcome of 
the proceeding” is insufficient to show prejudice. 
Strickland, 466 U.S. at 693; see also Porter, 130 S. Ct. 
at 455-56. Instead, a petitioner must present compe-
tent evidence proving “that trial counsel’s deficient 
performance deprived him of ‘a trial whose result is re-
liable.’ ” Brown v. Jones, 255 F.3d 1272, 1278 (11th Cir. 
2001) (citation omitted). Therefore, “when a petitioner 
challenges a death sentence, ‘the question is whether 
there is a reasonable probability that, absent the er-
rors, the sentencer . . . would have concluded that the 
balance of aggravating and mitigating circumstances 
did not warrant death.’ ” Stewart, 476 F.3d at 1209 
(quoting Strickland, 466 U.S. at 695). 

 
C. Deference to the State Court’s Findings 

 Section 2254 applies in addition to the underlying 
substantive law. The Supreme Court recently re-
minded lower federal courts of the highly deferential 
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standard applicable to review of a state court’s denial 
of an ineffective assistance of counsel claim: “Estab-
lishing that a state court’s application of Strickland 
was unreasonable under § 2254(d) is all the more diffi-
cult. The standards created by Strickland and 
§ 2254(d) are both ‘highly deferential,’ and when the 
two apply in tandem, review is ‘doubly so.’ ” Harrington 
v. Richter, 131 S. Ct. 770, 788 (2011) (citations omit-
ted). As a result, this “doubly,” “highly deferential” 
standard transforms the Strickland inquiry from 
“whether counsel’s actions were reasonable” into 
“whether there is any reasonable argument that coun-
sel satisfied Strickland’s deferential standard.” Id. (ci-
tations omitted). In other words, “[t]he pivotal question 
is whether the state court’s application of the Strick-
land standard was unreasonable. This is different from 
asking whether defense counsel’s performance fell be-
low Strickland’s standard.” Id. at 785. 

 When the deference due under § 2254 combines 
with the Strickland standard for judging the perfor-
mance of counsel, the result is double deference. Har-
rington, 131 S. Ct. at 788. “Double deference is doubly 
difficult for a petitioner to overcome, and it will be a 
rare case in which an ineffective assistance of counsel 
claim that was denied on the merits in state court is 
found to merit relief in a federal habeas proceeding.” 
Johnson v. Secretary, 643 F.3d 907, 911 (11th Cir. 2011) 
(finding such a rare case). 

 Finally, “[i]neffectiveness of counsel is a mixed 
question of fact and law.” Thompson v. Haley, 255 F.3d 
1292, 1297 (11th Cir. 2001) (citation omitted). “State 
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court findings of historical facts made in the course of 
evaluating an ineffectiveness claim are subject to a 
presumption of correctness under 28 U.S.C. § 2254(d).” 
Thompson, 255 F.3d at 1297. 

 
CLAIM II. TRIAL COUNSEL WERE INEFFECTIVE DUR-

ING THE GUILT PHASE OF MR. WILLIAMS’ TRIAL, 
THEREBY DEPRIVING MR. WILLIAMS OF HIS RIGHTS UN-

DER THE FOURTH, FIFTH, SIXTH, EIGHTH, AND FOUR-

TEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION 

i. Introductory Claim Regarding Inade-
quate Defense Compensation 

 As part of the introduction to his ineffective assis-
tance of counsel claims, Petitioner first contends that 
Alabama provides inadequate funding and compensa-
tion for capital defense attorneys and experts. (Doc. 5, 
p. 10). This claim is the same claim raised in his Rule 
32 petition. (Tab R. 40, p. 199). The Rule 32 court de-
nied this claim because, in Bui v. State, 717 So. 2d 6, 15 
(Ala. Crim. App. 1997), the Alabama Court of Criminal 
Appeals rejected the “notion the Alabama statutory 
scheme of compensating attorneys in capital cases, in 
and of itself, denies a defendant effective representa-
tion.” (Tab R. 59, pp. 234-35). 

 The State asserts that this claim is procedurally 
defaulted because it was raised in the second amended 
Rule 32 petition, but then abandoned on appeal. (Doc. 
14, p. 6). Indeed, Williams did not present this claim on 
appeal from the denial of his second amended Rule 32 
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petition. (See Tab. R. 40, p. 200.) A federal habeas peti-
tioner is not entitled to relief unless “the applicant has 
exhausted the remedies available in the court of the 
State.” 28 U.S.C. § 2254(b)(1)(A). Because he did not 
present this claim on appeal from the denial of the 
Rule 32 petition, Petitioner failed to exhaust his claim 
in state court. The one-year limitation for filing Rule 
32 petitions defined by Rule 32.2(c) Ala. R. Crim. P., 
and the prohibition against successive petitions found 
at Rule 32.2(b) Ala. R. Crim. P., now preclude him from 
seeking to file a new petition to present this argument 
to the state courts. See Collier v. Jones, 910 F.2d 770 
(11th Cir. 1990). For Petitioner to return to state court 
to seek exhaustion of this claim would be futile because 
these two rules preclude its consideration. Accordingly, 
this court is precluded from federal review of the claim 
as it is procedurally defaulted, unless Petitioner can 
show “cause and prejudice” or a “fundamental miscar-
riage of justice,” and he has shown neither. 

 Alternatively, this court has previously rejected in-
effective assistance challenges to convictions grounded 
on the assertion that inadequate compensation to 
counsel causes ineffectiveness. Inadequate funding of 
counsel appointed to represent capital defendants, as 
unfair as it might be to the attorneys, does not in itself 
amount to ineffective assistance of counsel unless it 
contributes to actual errors or shortcomings in the per-
formance of counsel. The Strickland standard requires 
an analysis of specific errors or shortcomings by coun-
sel. 
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 As the Court in Strickland wrote: 

A convicted defendant making a claim of in-
effective assistance must identify the acts 
or omissions of counsel that are alleged not 
to have been the result of reasonable pro-
fessional judgment. The court must then 
determine whether, in light of all the circum-
stances, the identified acts or omissions were 
outside the wide range of professionally com-
petent assistance. In making that determina-
tion, the court should keep in mind that 
counsel’s function, as elaborated in prevailing 
professional norms, is to make the adversarial 
testing process work in the particular case. 

Id. at 690 (emphasis added). 

 Thus, the allegation that compensation caps hin-
dered the ability of counsel to represent a capital de-
fendant has meaning only by reference to specific 
errors or shortcomings purportedly caused by inade-
quate defense funding. Only by examining specific er-
rors or shortcomings can the court determine, first, 
whether it was an error outside the broad scope of com-
petence expected of counsel, and second, whether the 
error caused real prejudice to the defendant. Conse-
quently, as a claim of ineffectiveness divorced from 
analysis of particular errors or omissions, the assertion 
that the State of Alabama provides inadequate com-
pensation for capital defense counsel and experts fails 
to state a basis for habeas relief, and it is due to be de-
nied. 
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II.A. Trial counsel prejudiced petitioner 
by making unreasonable decisions during 
voir dire. 

II.A.i. Trial counsel failed to request 
individual voir dire on juror biases re-
lated to intoxication 

 On page 12 of his amended habeas petition, Wil-
liams asserts that trial counsel was ineffective for fail-
ing to individually question jurors on their potential 
biases related to intoxication. This claim is identical to 
its Rule 32 predecessor, with two exceptions. The two 
exceptions, italicized below, are not contained in the 
second amended Rule 32 petition: 

 Trial counsel were ineffective for failing 
to make a motion for individual voir dire to 
examine the prospective jurors’ views about 
intoxication. As the evidence at trial demon-
strated, on the night of the crime, Mr. Williams 
had been out with friends, drinking and smok-
ing marijuana. As a result, Mr. Williams’ in-
toxication was prominent in trial counsel’s 
theory of defense and was presented to the 
jury as a basis for negating Mr. Williams’ in-
tent. (R. 326; 529-30). The nature of the intox-
ication defense called for individual voir dire. 
The prevalence of alcohol consumption and 
abuse in our culture leads many people to 
have deep convictions, accurate or not, about 
the effects of alcohol and other drugs and the 
relationship between intoxication and crimi-
nal culpability. Such deep convictions are a 
form of bias, and courts have recognized that 
a juror “may be reluctant to admit any bias in 
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front of his peers.” Williams v. Griswald, 743 
F.2d 1533, 1540 n.14 (11th Cir. 1984). In a 
post-trial interview, Juror (A.M.) said: “That 
during the trial, Mr. Williams’ defense attor-
neys did not deny their client’s guilt and even 
used the words to the effect of ‘we know he com-
mitted this crime but he was not in his right 
mind due to alcohol and drug use.’ My per-
sonal beliefs are that drug and alcohol do not 
excuse an individual’s actions.” Juror A.M. 
further stated in a post-trial interview, “I am a 
strong proponent of the death penalty and I 
will always vote for the death penalty if it is 
an option available to me.” 

 The record in this case contains a 
textbook example of why individual voir 
dire is necessary to determine the ra-
tionale underlying prospective jurors’ 
thoughts and opinions. During voir dire, 
defense counsel Erskine Funderburg 
asked one panel, “[t]he three of you that 
indicated you wanted to change part of 
the system, what part of the system is it 
that you think should be changed?” (R. 
138). There was no response. As courts 
have recognized, this is not surprising. 
Williams, 743 F.2d at 1540 n. 14. Individ-
ual voir dire would have allowed trial 
counsel to find out not only what parts of 
“the system” a few prospective jurors 
thought needed changing, but also what 
other relevant attitudes might have af-
fected the prospective jurors’ decision-
making. Similar biases regarding 
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intoxication also could have been ex-
plored and used in striking the jury. 

 Trial counsel’s unreasonable decision 
not to request individual voir dire on in-
toxication prejudiced Mr. Williams by de-
priving him of his right to make 
challenges for cause and informed per-
emptory challenges during jury selection. 
This deprivation violated his rights under 
the Fifth, Sixth, Eighth, and Fourteenth 
Amendments of the United States Consti-
tution. 

(Doc. 5, pp. 12-13) (Tab R. 41, pp. 16-17). 

 Again the State invokes the procedural default 
doctrine. Respondent’s answer asserts that the Peti-
tioner’s claim is procedurally defaulted because the 
Rule 32 court held that it failed to comply with the 
specificity and full factual pleading requirement of 
Rule 32.6(b), which is an independent and adequate 
state procedural rule. (Doc. 14, p. 9). Further, Respond-
ent argues that the factual allegation regarding Juror 
A.M. is undocumented, and was not presented on di-
rect appeal or in the second amended Rule 32 petition 
and, therefore, is not properly before this court for re-
view. Id. 

 The Eleventh Circuit recently held in Borden v. Al-
len, 646 F. 3d 785, 816 (11th Cir. 2011) that 

an Alabama court’s consideration of the suffi-
ciency of the pleadings concerning a federal 
constitutional claim contained in an Rule 32 
petition necessarily entails a determination 
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on the merits of the underlying claim; we can-
not construe such a rule to be a state proce-
dural bar that would preclude our review. We 
therefore must review the merits determina-
tion of the Court of Criminal Appeals under 
the deferential standards set forth in 
AEDPA. . . . 

The court further stated that, “[e]ven if adjudications 
under Rule 32.6(b) were not categorically ‘on the mer-
its,’ ” review of the merits of a habeas petitioner’s claim 
by a federal court is not foreclosed where the state 
court demonstrate that it did consider the merits of the 
petitioner’s claim during the Rule 32 proceedings. Id. 
at 813. 

 The Rule 32 court in Williams’ case held that this 
particular claim failed to satisfy the pleading require-
ments of Ala. R. Crim. P. 32.6(b). Because the Eleventh 
Circuit explicitly held in Borden that such rulings con-
stitute decisions on the merits and, therefore, preclude 
a finding of procedural default, this courts finds that 
this particular claim of Williams is not procedurally 
defaulted. 

 Turning to the merits of Williams’ claim, the court 
first notes that the state court determined that Wil-
liams’ claim did not meet the specificity and full factual 
pleading requirements under Ala. R. Crim. P. Rule 
32.6(b). Although this court has already determined 
that this claim has not been procedurally defaulted, 
the Rule 32 court’s ruling on these grounds is signifi-
cant. The Eleventh Circuit court stated in Powell v. Al-
len, 
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[The] AEDPA limits our review to whether the 
state court’s determination that [the peti-
tioner] failed to plead sufficient facts in his 
Rule 32 petition to support a claim of ineffec-
tive assistance of counsel was contrary to or 
an unreasonable application of Supreme 
Court precedent. Thus, we look only to the al-
legations in [the petitioner’s] Rule 32 petition 
and whether those allegations sufficiently 
state a claim for ineffective assistance of coun-
sel. 

602 F.3d 1263, 1273 (11th Cir. 2010) (footnote omitted) 
(emphasis added). Therefore, this court will only exam-
ine this claim as it was raised in Williams’ Rule 32 pe-
tition, and whether the state court unreasonably 
applied Supreme Court precedent in holding that Wil-
liams did not sufficiently allege a claim for ineffective 
assistance of counsel.19 

 In doing so, the court turns to the Rule 32 court’s 
finding. In reaching the conclusion that Petitioner had 
not adequately pled his claim under the standard re-
quired by Rule 32.6(b), the Rule 32 court explained: 

In Part V.A.(I), paragraphs 28-29 on pages 16-
17 of Williams’ second amended Rule 32 peti-
tion, he alleges that his trial counsel were in-
effective for “failing to make a motion for 
individual voir dire to examine the prospec-
tive juror’s views about intoxication and race.” 

 
 19 The court will apply this standard to all similar ineffective 
assistance of counsel claims and sub-claims that the state courts 
dismissed on insufficient pleading grounds pursuant to Rule 
32.6(b). 
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(Second amended petition at p. 16). The Court 
notes that Williams does not identify any spe-
cific juror in Part V.A.(i) that had a particular 
bias about intoxication or race—he merely 
contends his trial counsel were ineffective for 
not making the inquiry. 

 In Dobyne v. State, 805 So. 2d 733 (Ala. 
Crim. App. 2000), the Alabama Court of Crim-
inal Appeals addressed a similar issue. In his 
Rule 32 petition: 

Dobyne contend[ed] that his trial counsel 
failed to conduct a “sufficiently thorough” 
voir dire of potential jurors on issues[.] 
. . . Specifically, Dobyne argues that his 
trial counsel was ineffective for not con-
ducting an adequate voir dire to inquire 
into the prospective jurors’ possible racial 
bias. 

Id. at 751. In affirming the trial court’s denial 
of postconviction relief, the Court of Criminal 
Appeals held that: 

Dobyne offers no support for his conten-
tion, other that a statement that he was 
entitled to such an inquiry. While it may 
be true that Dobyne was “entitled” to 
question the prospective jurors about 
their biases, that fact alone does not es-
tablish that counsel was ineffective for 
failing to conduct an inquiry. 

Id. Just like Dobyne, Williams merely makes 
a general allegation that his trial counsel 
were ineffective for not making the inquiry. 
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Williams fails, however, to plead any specific 
facts in his second amended Rule 32 petition 
that could have been revealed if trial counsel 
had requested and received permission to con-
duct individual voir dire. The Court finds that 
Part V.A.(i) fails to meet the specificity and 
full factual pleading requirements of Rule 
32.6(b); therefore, it is summarily dismissed.20 

(Tab R-59 pp. 235-36). 

 This court finds that the state court’s ruling was 
reasonable under Strickland. Although Williams’s in-
toxication on the night of the offense was a significant 
part of the defense theory, without identifying specifi-
cally what facts trial counsel would have discovered 
through individual voir dire and how those undiscov-
ered facts prejudiced Williams, the Petitioner is unable 
to satisfy his burden to prove that trial counsel was in-
effective. The only facts Petitioner asserts was that in-
dividual voir dire was needed because a panel of three 
jurors did not respond when defense counsel asked, 
“what part of the system is it that you think should be 
changed?” (Doc. 5, p. 13). However, no facts indicate 
that the answer to that question posed individually 
would have elicited any information regarding juror 
bias, or that Williams was prejudiced by not having the 
question answered. Petitioner simply makes a factual 

 
 20 The court noted that on direct appeal, the Alabama Court 
of Criminal Appeals found that ?[t]he record does not reflect that 
the sentence of death was imposed as a result of influence of pas-
sion, prejudice, or any other arbitrary factor.” Williams v. State, 
795 So. 2d 753, 785 (Ala. Crim. App. 1999). 
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assertion that is void of any meaningful nexus to a lack 
of effective assistance of trial counsel. 

 Additionally, the trial court did instruct the jury 
on the defense of voluntary intoxication. Regardless of 
whether jurors had personal feelings about intoxica-
tion, the jury is obligated to decide the facts and apply 
the law accordingly. Nothing in the record indicates 
that the jury did not properly undertake its duty and 
follow the trial court’s instructions. This claim is due 
to be denied. 

 
II.A.ii. Trial counsel failed to request 
individual voir dire on racial attitudes 

 Williams alleges that his trial counsel was ineffec-
tive for failing to request individual voir dire on racial 
attitudes. Petitioner asserted this same claim at para-
graphs 31-34 of his second amended Rule 32 petition 
in state court, with the exception that the factual alle-
gations italicized below regarding statistics based on 
the race of the victim were omitted. (Tab R. 41, pp. 202-
204). The claim states the following: 

Mr. Williams, who is African-American, was 
accused—and ultimately convicted of murder-
ing Melanie Rowell, who was Caucasian, 
while raping or attempting to rape her. Espe-
cially in an interracial crime, adequate voir 
dire is essential to “unearth[ing] such poten-
tial prejudice in the jury pool” which could in-
fringe on a defendant’s right to a fair and 
impartial jury. Jordan v. Lippman, 763 F.2d 
1265, 1275 (11th Cir. 1985). The United States 



App. 308 

Supreme Court has held that “a capital de-
fendant accused of an interracial crime is en-
titled to have prospective jurors informed of 
the race of the victim and questioned on the 
issue of racial bias.” Turner v. Murray, 476 
U.S. 28, 36-37 (1986); Ham v. South Carolina, 
409 U.S. 524 (1973); Rosales-Lopez v. United 
States, 451 U.S.182 (1973). “Once rhetoric is 
put aside, it is plain that there is some risk of 
racial prejudice influencing a jury whenever 
there is a crime involving interracial vio-
lence. . . .” Turner, supra, 476 U.S. at 36 n.8. 
Because of the wide discretion entrusted to a 
capital sentencing jury, there is “unique op-
portunity for racial prejudice to operate but 
remain undetected.” Id. at 35. 

 In Alabama, a death sentence is much 
more likely to result if the victim is white than 
if the victim is black. Nearly 75% of the people 
currently under sentence of death have been 
sentenced for crimes involving white victims 
although nearly 65% of all homicide victims in 
Alabama are black. Despite these gross dispar-
ities based on the race of the victim in Ala-
bama and growing statistical evidence about 
the problem of racially biased imposition of 
the death penalty, Mr. Williams’ trial counsel 
failed to challenge the racially skewed pattern 
of Alabama’s death penalty by asking relevant 
questions during jury selection. Trial counsel 
did not ask a single question aimed at discov-
ering prospective jurors’ racial biases. Trial 
counsel were ineffective for failing to take ad-
vantage of the express constitutional rights to 
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question prospective jurors about their racial 
attitudes. 

 Trial counsel’s failure to request voir dire 
on racial bias was especially unjustified in 
light of the accusation that Mr. Williams 
raped Ms. Rowell. Jurists have long recog-
nized that no crime is more likely to generate 
discrimination than interracial rape. See, e.g., 
Furman v. Georgia, 408 U.S. 238, 389 n.12 
(1972) (“[S]tatistics suggest, at least as a his-
torical matter, that [African-Americans] have 
been sentenced to death with greater fre-
quency than whites in several States, particu-
larly for the crime of interracial rape.”) 
(Burger, C.J., dissenting); id. at 449 (discuss-
ing “substantial statistical evidence . . . tend-
ing to show a pronounced disproportion in the 
number of [African-Americans] receiving 
death sentences for rape in parts of Arkansas 
and elsewhere in the South”) (Powell, J., dis-
senting). 

 Unjustified in the abstract, trial counsel’s 
failure to request voir dire on racial attitudes 
becomes constitutionally unreasonable when 
viewed in the context of what happened at Mr. 
Williams’ trial. During its case-in-chief, the 
State presented nine witnesses. The State’s 
first exhibit, introduced through its first wit-
ness, established Ms. Rowell’s appearance be-
fore she died. (R. 192). Although Mr. Williams’ 
counsel never disputed her appearance, in an 
obvious effort to inflame the jury, four of the 
State’s eight remaining witnesses gratui-
tously referred to Ms. Rowell during their 
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testimony as a “white female.” (R. 203); (R. 
218, R. 223); (R. 299); (R. 440). Even the pros-
ecutor asked a question referring to the victim 
as a “white female.” (R. 440). This pattern of 
reference to race by the State’s witnesses—all 
government employees—dispels any sugges-
tion that race was not an issue at Mr. Wil-
liams’ trial. The prejudice lies in trial 
counsel’s failure to do anything to account for 
race when questioning the prospective jurors, 
and in the impermissible likelihood that race 
played a role in the jury’s deliberation. As it 
happens, all but one of the jurors who deliber-
ated on Mr. Williams’ case were Caucasian. 
See Jackson v. Herring, 42 F.3d 1350, 1362 
(11th Cir.1995) (noting that where crime has 
“particular racial dimensions, which would 
cast doubt upon a verdict returned by a ra-
cially unbalanced, unconstitutionally com-
posed jury” courts must carefully assess 
Batson prejudice). 

(Doc. 5, pp. 13-14) (footnote omitted) (italics added for 
emphasis). 

 The Respondent argues that this claim is proce-
durally defaulted because the Rule 32 court dismissed 
it pursuant to Rule 32.6(b), which is an adequate and 
independent state ground. (Doc. 14, p. 14). Respondent 
further asserts that the facts regarding statistics sug-
gesting disparities in Alabama sentencings based on 
race, which were not included in the second amended 
Rule 32 petition, are not properly before this court. Id. 
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 As the court discussed above, an Alabama state 
court decision based on Rule 32.6(b) constitutes a deci-
sion on the merits, so this claim has not been procedur-
ally defaulted. Therefore, the court will address the 
merits of this claim by judging the reasonableness of 
the state court’s decision. 

 In addressing this claim on collateral review, the 
Rule 32 court held that the claim failed to meet the 
pleading requirements of Rule 32.6(b): 

Williams allegations in Part V.A.(ii) are no 
more specific than those in Part V.A.(i). Refer-
ring to the victim as “a white female” was 
merely a means of identification and neither 
the State’s witnesses nor the prosecutor 
placed any emphasis on the victim’s or Wil-
liams’ race during the trial. Further, the Ala-
bama Court of Criminal Appeals specifically 
held that “[t]he record does not reflect that 
[Williams’] sentence of death was imposed as 
a result of the influence of passion, prejudice, 
or any other arbitrary factor.” Williams v. 
State, 795 So. 2d at 784. Williams fails to iden-
tify in his second amended petition a single 
juror that gave any consideration to his or the 
victim’s race when deliberating during the 
guilt or penalty phase of trial. The Court finds 
that the allegation Part V.A.(ii) fails to meet 
the specificity and full factual pleading re-
quirements of Rule 32.6(b); therefore, this al-
legation is summarily dismissed. 

(Tab R. 59 p. 237). 
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 This court finds that the state court’s decision was 
a reasonable application of Strickland, because Wil-
liams has failed to demonstrate prejudicial error. Wil-
liams does not cite to facts that even remotely tend to 
show that racial prejudice was a factor in the jury de-
cision. Instead, he makes sweeping generalization 
about the possibility of race being a discriminatory fac-
tor when the perpetrator and victim are of different 
races. The court also reviewed the testimony that Wil-
liams alleges demonstrates that race was an issue. 

 First, he cites to the direct examination of State’s 
witness Thomas Dixon, Chief Investigator for the St. 
Clair County Sheriff ’s Department: 

Q [Prosecutor] Will you describe what you 
found when you entered that room? 

A [Chief Dixon] When I first walked into 
that bedroom, you could see a large bed that 
appeared to be the master bedroom. The head-
board of the bed to the wall, which would if 
you were standing in the doorway facing that 
bed, the wall would have been to your right—
the headboard would be to your right hand. 
Over behind that bed, between the bed and 
the wall beyond where I was standing, laid a 
body of a white female that appeared to be de-
ceased. 

(R. Tab. 8, pp. 202-203). 

 Next he cites to the direct examination of State’s 
witness Gerald Wayne Burrow, former forensic scien-
tist with the Alabama Department of Forensic Science: 
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Q [Prosecutor] If you would, can you tell us 
what you did when you entered and what you 
found? 

A [Mr. Burrow] . . . We come to the second 
floor and these are the stairs continuing on 
up. We got to the top of the stairs and located 
almost to the first door, there was a child’s 
gate that was stretched across the hallway to 
prevent a child from passing through and go-
ing down the stairwell. On the immediate left 
as you come up, there was a bedroom. In this 
bedroom was located a mattress and box 
springs that was on the floor. There was cloth-
ing and bed articles located just inside the 
door. Turning immediately to the left, there 
were other bed articles lying here. There was 
a pair of panties at this point. On the opposite 
side to the door, lying on the floor was the body 
of a white female. . . . 

(Tab R. 8, p. 216). 

 Williams also cites to direct examination of State’s 
witness Randy Wall, investigator with St. Clair County 
Sheriff ’s Department: 

Q [Prosecutor] What did you find in that 
bedroom? 

A [Mr. Wall] Upon entering that bedroom, I 
seen a bed the first thing with two mattresses. 
On the other side of it, laying in the floor was 
a white female, known now as Melanie Row-
ell. 

(Tab R. 8, p. 299). 
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 Lastly, Petitioner cites to the direct exam of State’s 
witness Larry Huys, forensic scientist for the Alabama 
Department of Forensic Sciences, where both the wit-
ness and prosecutor refer to Ms. Rowell as a white fe-
male: 

A [Mr. Huys] As you entered the front door, 
there was a kitchen directly in front of you, 
and you walked into a living room or t.v. type 
area. There were stairs to your left. As you 
went up the stairs, there was a child’s gate 
across the top stair. As you step across the 
gate to your left was a bedroom. The bedding 
was in disarray and there was a white female 
on the floor, deceased, in that bedroom. To 
your right was a child’s bedroom and directly 
in front of you was more hallway with closet 
space. 

Q [Prosecutor] At that time, did you observe 
any stains on the body of the white female? 

(R. Tab 8, p. 440). 

 As the Rule 32 court stated, the record reflects 
that in all of the above examples the references to the 
victim as a “white female” were simply a means of 
identification. The investigators were recounting what 
they found at the scene of the crime when they arrived, 
having no other means of identifying the victim at that 
time other than by her physical appearance using race 
and gender. Nothing in the record indicates that the 
witnesses or the prosecutor were attempting to inject 
race as an issue in their descriptions of the crime scene 
as they discovered it. 
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 Finally, trial counsel made the following state-
ments to potential jurors at the beginning of voir dire: 

And basically what we are looking for is any-
thing we would consider to be a bias or preju-
dice. We are looking for twelve impartial 
people to sit on the jury in this case, and that 
is what all these questions are trying to help 
us do. 

(Tab R. 4, p. 78). While this statement is not a specific 
question to a specific juror regarding racial bias, it did 
serve to put jurors on notice that their jury service re-
quired impartiality.  

 The court finds that this claim is due to be denied. 

 
II.A.iii. Trial counsel failed to object to 
the prosecution’s discriminatory per-
emptory strikes 

 In his amended habeas petition, Williams alleges 
for the first time that his trial counsel were ineffective 
for failing to object to the prosecution’s discriminatory 
peremptory strikes and failing to file file a motion pur-
suant to Batson v. Kentucky, 476 U.S. 79 (1986). (Doc. 
5, p. 16). The Respondent contends that this claim is 
procedurally barred because (1) it was not fairly pre-
sented as a federal claim in state court, (2) dismissal 
would be futile because of the statute of limitation in 
Rule 32.2(c), Ala. R. Crim. P., (3) dismissal would be fu-
tile because of the ban on successive petitions, pursu-
ant to Rule 32.3(b), Ala. R. Crim. P., and (4) because it 
could have been but was not raised at trial or on 
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appeal, pursuant to Rule 32.2(a)(3) and (5). This court 
agrees. 

 The Supreme Court held that the procedural de-
fault rule applies where a claim has never been pre-
sented to the state courts. Teague v. Lane, 489 U.S. 288, 
109 S. Ct. 1060 (1989). This claim is procedurally de-
faulted from federal review because it has not been 
presented to the state courts. Petitioner has not at-
tempted to show “cause and prejudice” to excuse the 
default. Further, this claim cannot now be raised in 
state court because of the running of the one-year stat-
ute of limitations of Rule 32.2(c), and the ban on suc-
cessive petitions, Rule 32.2(b), Alabama Rules of 
Criminal Procedure. 

 Even assuming no procedural bar, the facts pre-
sented fall short of the burden required to prove a 
prima facie Batson claim, as discussed, supra, in Claim 
I. That being the case—based on the facts presented, 
that Petitioner has not alleged sufficient facts to state 
a Batson claim—it could not be said that counsel was 
ineffective for failing to object to it. The Petitioner is 
not due any relief on this claim because lack of merit 
as well as the procedural bar. 

 
II.A.iv. Trial counsel failed to pursue 
questioning about the death penalty at-
titudes of a juror who signaled an ex-
traordinary willingness to impose death 

 In his amended habeas petition, Williams asserts 
that “numerous” jurors provided responses to voir dire 
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that indicated that they could not be fair and impar-
tial. (Doc. 5, p. 18). This claim is similar to the second 
amended Rule 32 petition, with the exception that the 
second amended Rule 32 petition does not contain the 
first italicized paragraph, which provides some addi-
tional support of his claim: 

“One touchstone of a fair trial is an impartial 
trier of fact—‘a jury capable and willing to de-
cide the case solely on the evidence before it.” 
McDonough Power Equipment, Inc. v. Green-
wood, 464 U.S. 548, 554 (1984) (citing Smith v. 
Phillips, 455 U.S. 209, 217 (1982)). Numerous 
jurors gave responses indicating that they 
could not be fair and impartial to Mr. Wil-
liams. Despite this, trial counsel did not chal-
lenge them for cause. “[F]ailure to attempt to 
bar the seating of an obviously biased juror 
constitute[s] ineffective assistance of counsel of 
a fundamental degree.” Hughes v. United 
States, 258 F.3d 453, 463 (6th Cir. 2001) (quot-
ing Johnson v. Armontrout, 961 F.2d 748 (6th 
Cir. 1992)). “The question of whether to seat a 
biased juror is not a discretionary or strategic 
decision. The seating of a biased juror who 
should have been dismissed for cause requires 
reversal of the conviction.” Id. at 463 (citing 
United States v. Martinez-Salazar, 528 U.S. 
304, 316 (2000)). By failing to challenge these 
biased jurors for cause, trial counsel’s perfor-
mance was deficient and prejudiced Mr. Wil-
liams by denying him his constitutional rights 
to due process, a fair trial and to a fair and 
impartial jury, see Strickland, 466 U.S. 686, in 
violation of the Fifth, Sixth, Eighth, and 
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Fourteenth Amendments to the United States 
Constitution. 

During voir dire, the prosecutor asked a pro-
spective juror (M.F.), who [was] identified as 
Catholic, if that affiliation led her to feel that 
she could not impose the death penalty under 
any circumstances. (R. 77). M.F. said that she 
could do “what needs to be done.” Id. At that 
point, another juror (T.G.) spontaneously vol-
unteered: “I’m Catholic too, and I have no 
problem with it.” Trial counsel asked no ques-
tions to explore whether there was a predis-
position of some kind that prompted T.G. to be 
so eager, and T.G. ultimately served on the 
jury. (CR. 104). Trial counsel’s failure to ex-
plore more deeply prevented Mr. Williams 
from making a fully informed use of his chal-
lenges and resulted in the jury including a 
person with demonstrated zeal to be selected 
and to impose the death penalty. Because the 
presence of even one biased juror cannot be 
harmless error, prejudice under Strickland is 
presumed, and a new trial is required. See, 
e.g., Arizona v. Fulminante, 499 U.S. 279, 309 
(1991). 

(Doc. 5, p. 19) (Italics added for emphasis). The Rule 32 
court dismissed this claim on the merits; it explained: 

 Trial counsel was obviously attempting to 
find out if M.F. opposed capital punishment 
because of his Catholic faith. Juror T.G. 
simply indicated that her Catholic faith would 
not prevent her from imposing death, which 
was exactly the type of information trial 
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counsel was seeking. The Court finds nothing 
in T.G.’s response that would indicate any par-
ticular willingness to impose death. The Court 
finds that the allegation in part V.A.(iii) is 
without merit; therefore, it is denied. Rule 
32.7(d), Ala. R. Crim. P. 

(Tab R. 59, pp. 238-39). 

 The State argues that the findings and resolution 
of this claim on the merits by the Rule 32 court are 
entitled to deference under 28 U.S.C. § 2254(d), be-
cause that court’s conclusion is neither contrary to, nor 
an unreasonable application of, existing Supreme 
Court precedent. (Doc. 14, p. 15). This court agrees. 

 Williams has failed to show that the state court’s 
denial of this claim was contrary to or an unreasonable 
application of clearly established federal law, or an un-
reasonable determination of the facts in light of the ev-
idence before it. Although Williams contends that 
“numerous” jurors gave responses that indicated that 
they could not be fair and impartial, Williams cites to 
only one example in the record regarding Juror T.G. Ju-
ror T.G.’s response that she had no opposition to the 
death penalty was exactly the information defense 
counsel sought, and was not indicative of any particu-
lar “zeal” to impose death. Further, no indication arises 
from Juror T.G.’s response that she could not make a 
fair and unbiased determination based on the evidence 
presented. Because trial counsel’s decision was reason-
able under the circumstances, the court does not need 
to explore the prejudice prong of the Strickland stand-
ard. This claim is due to be denied. 



App. 320 

II.B. Trial counsel prejudiced Petitioner 
by failing to put before the jury the fact 
that a hair not matching Petitioner’s was 
found on Ms. Rowell’s shoulder during the 
crime scene investigation 

 At page 20 of Williams’s amended habeas petition, 
he alleges that trial counsel was ineffective for failing 
to rebut the State’s evidence by informing the jury that 
a hair not matching Williams’s hair was found on the 
victim at the crime scene. (Doc 5, p. 20). Addressing 
this assertion, the court has compared the allegations 
made in the second amended Rule 32 petition (Tab R. 
41, pp. 205-206), with the expanded legal and factual 
allegations proffered in support of this claim in the in-
stant amended habeas petition. In applying the proper 
standards of habeas review, this court must view the 
state courts’ disposition of the claim as it was pre-
sented to the state courts in the second amended Rule 
32 petition, not as it is more fully fleshed out in the 
instant amended habeas petition. 

 Petitioner’s second amended Rule 32 petition 
states: 

During a pre-trial hearing held September 9, 
1997, the prosecutor disclosed that a hair had 
been found on the victim’s shoulder area, and 
that “[t]here was a physical examination 
made that was inconsistent with the defend-
ant in this case.” (R. 14). On cross examination 
of State’s witness, Wayne Burrow, trial coun-
sel elicited an admission that the hair found 
on the victim’s shoulder had been left off the 
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physical evidence list admitted into evidence 
at the trial. (R. 226). Trial counsel then estab-
lished on cross-examination of Larry Huys, 
the State’s DNA expert, that a hair had been 
found on the victim’s body but had not been 
tested because there was allegedly not enough 
DNA extracted from the root. (R. 457-58). 

 Inexplicably, trial counsel then failed to 
provide the full picture to the jury. Trial coun-
sel failed to ask Mr. Huys to explain the hair 
found on the victim’s shoulder when the pros-
ecutor already had admitted months earlier 
that the hair did not match Mr. Williams 
based on physical evidence. Trial counsel 
failed to ask Mr. Huys why a piece of physical 
evidence not matching Mr. Williams was left 
off the evidence list and lacked enough DNA 
to be tested when “a very minute amount” of 
semen and blood sample sufficed to link Mr. 
Williams with the crime scene. (R. 374). These 
failures prevented Mr. Williams from ade-
quately confronting the witnesses against 
him, in violation of the Sixth and Fourteenth 
Amendments to the U.S. Constitution, Article 
I, § 6 of the Alabama Constitution, and Ala-
bama law. 

(Tab R. 41, pp. 205-206). 

 Denying the claim on the merits, the Rule 32 court 
wrote: 

On direct appeal, the Alabama Court of Crim-
inal Appeals observed that “throughout the 
trial, [Williams’] defense was that he entered 
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the victim’s apartment with the intent to have 
sex with [the victim], but that he did not in-
tend to kill her.” Williams v. State, 795 So. 2d 
763. Williams’ statements to the police were 
consistent with his trial counsel’s theory of de-
fense. The fact that an unidentified hair was 
found on the victim during an autopsy would 
not have aided Williams’ defense that he 
lacked the specific intent to murder the victim 
because he admitted being in her apartment. 
Further, given the other overwhelming evi-
dence of Williams’ guilt presented at trial, 
asking the State’s DNA expert why he did not 
indicate on his evidence list that a hair found 
on the victim did not belong to Williams would 
have had little, if any, impeachment value. 
The Court finds that allegation in Part V.B. of 
Williams’ second amended Rule 32 petition is 
without merit; therefore, it is denied. Rule 
32.7(d), Ala. R. Crim. P. 

(Tab R. 59, pp. 239-40). 

 The State argues that this claim was denied on the 
merits by the Rule 32 court, and that Williams has not 
alleged, and cannot show, that the state court decision 
was contrary to, or an unreasonable application of, 
clearly established Federal law, or resulted in and un-
reasonable determination of the facts in light of the ev-
idence, pursuant to 28 U.S.C. § 2254(d). (Doc. 14, p. 17). 

 In light of the Rule 32 court’s decision of this claim 
on the merits, this court’s review is only to determine 
if the state court’s decision was contrary to Strickland, 
or an unreasonable determination of the facts in light 
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of the evidence. The court finds that the Rule 32 court’s 
determination was a reasonable determination of the 
facts in light of the evidence. Even if trial counsel had 
inquired further regarding the unidentified hair, no 
reasonable probability exists that the answers to those 
questions would negate the wealth of evidence pre-
sented by the State that Williams committed the of-
fense. More importantly, no reasonable probability 
arises that identifying the hair as not belonging to Wil-
liams would have reduced his culpability. Therefore, 
this claim is due to be denied. 

 
II.C. Trial counsel rendered ineffective 
assistance of counsel by not retaining nec-
essary defense experts. 

 Williams’s amended habeas petition alleged that 
trial counsel was ineffective for failing to hire defense 
experts to identify favorable evidence and to rebut the 
State’s harmful evidence. Williams has combined sev-
eral claims that were alleged separately on direct ap-
peal into one claim in the amended habeas petition. 
This court will address each allegation separately as it 
was plead on direct appeal. Addressing these asser-
tions, the court has compared the allegations made on 
direct appeal (Tab R. 28, pp. 86-87), with the expanded 
legal and factual allegations proffered in support of 
this claim in the instant amended habeas petition. In 
applying the proper standards of habeas review, this 
court must view the state courts’ disposition of the 
claim as it was presented to the state courts on direct 
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appeal, not as it is more fully fleshed out in the instant 
amended habeas petition. 

 
II.C.i. Trial counsel was ineffective for 
not retaining DNA experts to rebut the 
prosecution’s evidence about the al-
leged DNA match found on the victim 
and to test the State’s accuracy regard-
ing the unidentified hair found on Row-
ell 

 In his amended habeas petition, Williams states 
that “trial counsel did not retain a DNA expert to chal-
lenge the State’s conclusions about a match between 
the DNA found on the victim with Williams’ DNA or to 
test the accuracy of the State’s conclusion about the 
unidentified hair found on the victim.” (Doc. 5, pp. 22-
23). On direct appeal, Williams asserted essentially the 
same claim, except the direct appeal brief is more fully 
expanded and does not include the factual allegation 
regarding the unidentified hair found on Ms. Rowell’s 
body. The claim on direct appeal states the following: 

 The outcome of the trial could have been 
and in all probability, would have been differ-
ent, if Defense Counsel had taken steps to at-
tack the DNA evidence and to effectively 
impeach the testimony of the State’s DNA ex-
pert. Defense Counsel did a noteworthy cross 
examination of the State’s expert, but the ex-
pert knew more than DNA testing. The State’s 
expert knew how to deny that there has ever 
been a problem with any DNA test that has 
ever been run. 
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 Every criminal defense lawyer in Ala-
bama has a booklet or a handout which details 
the problem with DNA testing. These 
handouts reveal how test samples were re-
ported as false positives, false negatives, non-
human, and unclassified when the test sam-
ples were all from the same source. The 
State’s expert knew nothing about these prob-
lems. He did not know anything about two 
civil cases from the Court of Civil Appeals 
where DNA testing mistakes had been made 
by the testing laboratory. 

 A problem was that the knowledgeable 
Defense Counsel could not testify, and the de-
fense did not have a defense witness who 
could testify. [T]he trial Court had been rea-
sonable in approving funds for experts, and 
experts were available in the area. 

 DNA was half of the evidence in this case. 
With an expert, this DNA test result could 
have been suppressed. It was ineffective assis-
tance of counsel to go to trial without a de-
fense expert in the field of DNA testing. 

(Tab R. 28, pp. 86-87). 

 In addressing this claim on direct appeal, the Ala-
bama Court of Criminal Appeals wrote: 

After reviewing the appellant’s claims, we 
conclude that he has not satisfied his burden 
of proving that his counsel’s performance was 
deficient and that that deficient performance 
prejudiced him. . . . [C]ounsel thoroughly 
cross-examined the State’s DNA expert, and 
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there is no indication that an additional ex-
pert would have aided the defense in this 
area. 

Williams v. State, 795 So. 2d at 784, cert. denied, Ala. 
2001. 

 The State argues that this claim is due to be de-
nied because it was reviewed and denied on the merits, 
and Petitioner cannot show that the state court’s de-
nial of the claim was contrary to, or an unreasonable 
application of Federal law, or that the decision was 
based on an unreasonable determination of the facts in 
light of the evidence. (Doc. 14, pp. 19-20). 

 This finding is entitled to a presumption of correct-
ness under 28 U.S.C. § 2254(d). This court concludes 
that the state court’s findings are not contrary to or an 
unreasonable application of Strickland, or an unrea-
sonable determination of the facts in light of the evi-
dence. The state court determined that trial counsel 
did a reasonable cross examination of the State’s DNA 
expert. (Tab R. 28, p. 86; Williams, 795 So. 2d at 784). 
During the lengthy cross examination of the State’s 
DNA expert, trial counsel asked questions regarding 
the implications of statistical data regarding the fol-
lowing: the DNA match for the semen taken from Ms. 
Rowell’s body and the blood drawn from Williams (Tab 
R. 8, 450-464, 467-68); the accreditation of the Ala-
bama Department of Forensic Science (Id. at 464-466); 
and the Forensic Department’s procedures regarding 
the chain of custody, access and storage of items ob-
tained. (Id. at 466-67). Trial counsel undertook a 
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rigorous cross examination of the defense DNA wit-
ness, and exercised reasonable professional judgment. 
The Petitioner alleged no facts to demonstrate a rea-
sonable probability that hiring a expert would have 
changed the outcome. Therefore, this claim is due to be 
denied. 

 
II.C.ii. Trial counsel failed to retain a 
forensic medical expert to testify that 
Ms. Rowell’s autopsy revealed no signs 
of rape 

 Williams’ amended habeas petition alleges that 
trial counsel was ineffective for failing to hire a foren-
sic pathologist or medical doctor to testify about the 
absence of signs of rape or attempted rape, absence of 
any obvious cause of death, and to buttress Williams’s 
defense theory that Ms. Rowell died accidentally before 
the sexual assault. (Doc. 5, p. 23). Williams asserted a 
similar claim on direct appeal, but only alleged the 
need for a forensic expert to present testimony that 
there were no signs of rape or attempted rape. (Tab R. 
28, p. 88). As previously stated, this court must view 
the state courts’ disposition of the claim as it was pre-
sented to the state courts on direct appeal, not as it is 
more fully fleshed out in the instant amended habeas 
petition. 

 On direct appeal, the Alabama Court of Criminal 
Appeals concluded: 

Finally, the appellant alleges that an independ-
ent forensic expert was necessary to testify 
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that the autopsy of the victim did not show 
that there had been a rape or an attempted 
rape. However, the coroner testified that, 
based on his examination of the victim’s body, 
he could not determine whether anyone had 
raped or attempted to rape the victim. Thus, 
although he has made several allegations, the 
appellant has not shown that his attorneys 
performed in a deficient manner and that 
their allegedly deficient performance preju-
diced him. 

Williams v. State, 795 So. 2d at 784, aff ’d, 795 So. 2d 
785 (Ala. 2001), cert. denied, 534 U.S. 900 (2001). 

 Because the state court denied the claim on the 
merits, the state court’s finding is entitled to a pre-
sumption of correctness, pursuant to 28 U.S.C. 
§ 2254(d). The state court’s decision finds support in 
the trial testimony. On re-direct of the State’s witness, 
Dr. Joseph Embry, the following testimony was given: 

Q [Mr. Willaimsom] Ms. Wilson asked if you 
examined the internal genitalia of Melanie 
Rowell. Is that correct? 

A [Dr. Embry] Yes. 

Q [Mr. Williamsom] Did you do that? 

A [Dr. Embry] Yes, sir. 

Q [Mr. Williamsom] From that examination, 
you said you found no injury. Is that correct? 

A [Dr. Embry] That’s correct. 
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Q [Mr. Williamsom] Does that mean there 
had not been sexual intercourse, or does it not 
mean that? Does it have any bearing on that? 

A [Dr. Embry] That does not rule that out. 

Q [Mr. Williamson] Can a sexually active fe-
male have intercourse without receiving in-
jury to her genitalia? 

A [Dr. Embry] Yes. 

Q [Mr. Williamsom] Would you be able to tell 
us whether in fact she had intercourse or had 
not? 

A [Dr. Embry] No. 

(Tab R. 8, pp. 475-76). 

 Trial counsel was not ineffective for failing to re-
tain an expert to give the same testimony that the med-
ical examiner gave. Petitioner has made no attempt to 
show by clear and convincing evidence that the finding 
is unreasonable in light of the record evidence. As such, 
§ 2254(d) requires this court to presume it to be cor-
rect. Therefore, because the medical examiner testified 
in the very same manner that Petitioner alleges trial 
counsel was ineffective for not presenting by way of its 
own expert, this claim is not only meritless, but close 
to frivolous. This claim is due to be denied. 
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II.C.iii. Trial counsel ineffective for fail-
ing to retain expert to evaluate combined 
effects of intoxicating substances used by 
Williams on the day of the crime 

 This claim, as set out in the amended habeas peti-
tion, is virtually the same as its predecessor on direct 
appeal. See (Doc. 5, p. 24) and (Tab R. 28, p. 87). Peti-
tioner argues that, because Williams’s post-arrest 
statements suggested that Williams had been drinking 
alcohol and using marijuana and cocaine on the day of 
the crime, trial counsel was ineffective for failing to re-
tain an expert to evaluate the combined effects of those 
substances to suppress Williams’s statements or to 
buttress his voluntary intoxication defense. (Doc. 5, p. 
24). On direct appeal, the Alabama Court of Criminal 
Appeals denied the claim on the merits, holding that 
“[Williams] has not shown what additional evidence an 
expert could have presented about the effects of alcohol 
and marijuana, and has not shown that there is a rea-
sonable probability that such evidence would have al-
tered the outcome of his trial.” Williams v. State, 795 
So. 2d at 784, aff ’d, 795 So. 2d 785 (Ala. 2001), cert. 
denied, 534 U.S. 900 (2001). 

 The State argues that the above claim was re-
viewed and denied on the merits by the Alabama Court 
of Criminal Appeals and that it is due to be denied be-
cause Williams did not allege, and cannot show, that 
the state court’s denial of the claim was contrary to, or 
an unreasonable application of federal law, or that it 
was an unreasonable determination of the facts in 
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light of the evidence. (Doc. 14, pp. 19-20). This court 
agrees. 

 The state court decision is entitled to a presump-
tion of correctness, pursuant to 28 U.S.C. § 2254. Wil-
liams has not provided any evidence that tends to show 
what information trial counsel was deficient in not col-
lecting and how that information prejudiced the de-
fendant. Petitioner has not shown that a reasonable 
probability that an expert’s testimony regarding the 
combined effects of illegal substances would negate the 
specific and deliberate act of Petitioner on the night of 
the crime. Regardless of testimony an expert could 
have given, Petitioner’s own statements, admitted into 
evidence, demonstrate that he was lucid enough to 
seek entrance to Ms. Rowell’s home through a window 
after finding the back door locked, and to arm himself 
with a knife from Ms. Rowell’s kitchen in preparation 
of committing the offense. (Tab R. 27, pp. 120, 124, and 
126). Petitioner was also able to recount the events of 
the evening to the police once he was taken in for ques-
tioning, including describing and drawing the floor 
plan of Rowell’s apartment. No reasonable probability 
exists that expert testimony could overcome the over-
whelming evidence tending to show that Williams re-
tained at least a functional level of cognizance on the 
night of the offense, regardless of what substances he 
had ingested. The state court’s denial of this claim was 
not unreasonable, nor was trial counsel’s decision to 
forego an expert to present testimony regarding Wil-
liams’s toxicity on the night of the offense. Therefore, 
this claim is due to be denied. 
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II.D. Trial counsel prejudiced Petitioner 
by failing to object to improper testimony 
and physical evidence presented by the 
State 

II.D.i. Trial counsel allowed the State 
to violate Petitioner’s right to due pro-
cess by admitting and commenting on a 
highly prejudicial knife block without 
requiring the State to lay a legally suf-
ficient evidentiary foundation 

 This claim is identical to its second amended Rule 
32 petition predecessor. See (Doc. 5, p. 24) and (Tab R. 
40, p. 206). The entire claim reads as follows: 

 During the State’s direct examination of 
Donna Rowell, the victim’s mother, the follow-
ing exchange occurred: 

Q: I show you what is marked for iden-
tification as State’s Exhibit No. 9. 
Would you look at that please? 

A: Yes. 

Q: Do you recognize that? 

A. Yes, sir. 

Q: What is that? 

A: My daughter’s steak knives that she 
kept in her house sitting on her coun-
ter. 

Q: Was it in her house, on her counter 
on November 6, 1996? 
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A: Yes, sir. 

Q: Is it the same one that was there? 

A: Yes, sir. 

Q: Was it in this condition? 

A: Yes, sir. 

Q: Were there five knives in there on 
November 6th? 

A: Yes, sir. 

Q: Did you actually take this and turn if 
over to the law enforcement people? 

A: Yes, sir, I did. 

Q: That’s all. 

(R. 192-193). This testimony failed to lay any 
foundation for ensuring that State’s Exhibit 
No. 9 was trustworthy and therefore admissi-
ble. A set of steak knives is a common house-
hold item, and the testimony given by Ms. 
Rowell did not establish how she knew that 
the item marked as State’s Exhibit No. 9 was 
the specific item that she claimed to have 
found in her daughter’s apartment. She 
simply answered “yes” when asked if State’s 
Exhibit No. 9 was the same knife set she 
found. 

 The State eventually asked the Court to 
admit the knife block based on the following 
direct testimony of Randy Wall: 
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Q: I show you what has been marked 
here as State’s Exhibit No. 9 previ-
ously. Do you recognize that? 

A: Yes, sir. 

Q: What is that? 

A: That is the knife block that was given 
to us that I received. 

Q: Did you get this from Melanie’s 
mom? 

A: Yes, sir. 

Q: Is this the same knife block that is 
represented in State’s Exhibit No. 10 
from Melanie’s apartment? 

A: Yes, sir. 

(R. 316). The Court then admitted State’s Ex-
hibit No. 9, the knife block. (R. 316). Once the 
exhibit had been admitted, trial counsel ob-
jected but failed to point out the obvious lack 
of foundation (R. 316-17). 

 Trial counsel’s failure to object to the ad-
mission of the knife block when no evidentiary 
foundation had been set out prejudiced Mr. 
Williams by allowing the jury to consider in-
admissible, highly prejudicial physical evi-
dence. The knife block played a main role in 
the prosecutor’s closing arguments: 

He entered her apartment, and the first 
thing he did when he saw the knives on 
the kitchen counter, and he grabbed one 
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of them. You heard that. He took one of 
the knives—this is the knife block that 
was in Melanie Rowell’s apartment. 
There were six knives at one time, and 
now there are five. One is missing-one 
black handled knife. I submit to you the 
knive [sic] looks like this. 

(R. 490-91). The jury’s consideration of this in-
admissible evidence violated Mr. Williams’ 
rights under the Fifth, Sixth, and Fourteenth 
Amendments to the United States Constitu-
tion. 

(Doc. 5, p. 24; Tab R. 40, p. 206). 

 In examining the claim on collateral review, the 
Rule 32 court held that the claim was without merit: 

The testimony from the victim’s mother 
quoted on pages 21-22 of Williams’ second 
amended Rule 32 petition establishes the 
foundation for the admission of the knife 
block. The victim’s mother testified that she 
recognized the knife block as the one the vic-
tim kept on her kitchen counter and stated 
that it was in the same condition at trial as it 
was the last time she saw it at the victim’s 
apartment. (R. 191-192) See Ex parte Works, 
640 So. 2d 1056, 1059 (Ala. 1994) (holding that 
“because the condition of the knife was not an 
issue in this case, and its authenticity was es-
tablished by other means, it was not neces-
sary to establish a chain of custody”). 
Obviously, trial counsel cannot be ineffective 
for failing to object to admissible evidence. See 
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Thomas v. Jones, 891 F.2d 1500, 1505 (11 Cir. 
1989) (holding that “counsel for defendant did 
not err in failing to object to [ ] admissible ev-
idence”). Also, as previously stated, Williams 
did not dispute he entered the victim’s home, 
“his defense was that he entered the victim’s 
apartment with the intent to have sex with 
her, but that he did not intend to kill her.” Wil-
liams v. State, 795 So. 2d at 763. The Court 
finds that the allegation in Part V.C.(i) of Wil-
liams’ second amended Rule 32 petition is 
without merit; therefore, it is denied. Rule 
32.7(d), Ala. R. Crim. P. 

(Tab R. 59, pp. 240-41). 

 Respondent’s answer to the habeas petition as-
serts that Williams has not alleged, and cannot show, 
that the Rule 32 court’s denial of this claim resulted in 
a decision that was contrary to, or involved an unrea-
sonable application of federal law, or that the decision 
was based on an unreasonable determination of the 
facts in light of the evidence. (Doc. 14, p. 22). This court 
agrees. 

 The Rule 32 court’s decision was not objectively 
unreasonable. As the state court correctly noted, Wil-
liams defense at trial was that he intended only to rape 
her, not to kill her. In light of that defense, whether the 
chain-of-custody for admission of the knife block into 
evidence was scrupulously proven was immaterial. 
The link between the knife and the killing was not a 
substantial issue in dispute. Additionally, Williams 
never denied using the knife in commission of the 
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offense. The Petitioner’s own statements admitted into 
evidence, and his testimony during the sentencing 
hearing before the trial judge, reflect that he got a 
black-handled knife from Rowell’s kitchen counter in 
preparation for committing the offense. (Tab R. 27, p. 
120; Tab R. 25, p. 613). Even today, the Petitioner 
makes no assertion that the knife admitted into evi-
dence was tampered with or otherwise tainted in a way 
harmful to the defense. 

 Because the State properly laid the foundation for 
the admission of the knife block, trial counsel cannot 
be found to have fallen below a reasonable standard by 
failing to object to admissible evidence. Trial counsel’s 
failure to object to the admission of the knife block was 
not unreasonable or ineffective assistance of counsel 
and that conclusion reached by the Rule 32 court was 
not contrary to federal law nor unreasonable. There-
fore, this claim is due to be denied. 

 
II.D.ii. Trial counsel allowed three 
State witnesses to indulge in rambling 
narratives in lieu of testimony 

 Williams alleged that trial counsel’s failure to ob-
ject to prejudicial narratives during the State’s exami-
nation of three witnesses reflects ineffective 
assistance. (Doc. 5, p. 27). Williams cited as examples 
the testimony of Thomas Dixon (R. 210-203), Wayne 
Burrow (R. 216-18) and Joseph Embry (R. 470-71). Wil-
liams alleged the same claim in his second amended 
Rule 32 petition, but in a very abbreviated form. He 
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cited the same testimony as in the amended habeas pe-
tition, and alleged that it violated his rights under the 
Fifth, Sixth and Fourteenth Amendments to the 
United States Constitution. (Tab R. 41, p. 209). In ap-
plying the proper standards of habeas review relating 
to the “adequacy” of the state’s procedural rule, this 
court must view the state court’s disposition of the 
claim as it was presented to the state courts in the sec-
ond amended Rule 32 petition, not in its expanded 
form presented in the instant amended habeas peti-
tion. (Tab R. 41, p. 209; Doc. 5, pp. 26-28). 

 Respondent contends that this claim is procedur-
ally defaulted because the Rule 32 court denied the 
claim pursuant to Rule 32.6(b), Ala. R. Crim. P., which 
is an independent and adequate state law ground. The 
State’s assertion is incorrect under Borden, as was dis-
cussed above. Because a decision based on Rule 32.6(b) 
constitutes a decision on the merits for purposes of fed-
eral habeas review, this claim is not procedurally de-
faulted, and the court will address the reasonableness 
of the state court’s application of Strickland. 

 In denying the claim because it failed to comply 
with the pleading requirement of Rule 32.6(b), the 
Rule 32 court held the following: 

 The record indicates that the three wit-
nesses listed by Williams testified to facts 
within their personal knowledge based on 
their personal observations. Dixon and Bur-
row testified about the condition of the vic-
tim’s apartment they observed and Embry 
testified about the physical condition of the 
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victim’s body before he performed the autopsy. 
Williams’ attempt to support Part V.C.(ii) is to 
make the general assertion that his trial 
counsel’s failure to object somehow violated 
his rights under the United States and Ala-
bama Constitutions. Williams fails, however, 
to state in his second amended Rule 32 peti-
tion with any specificity how Dixon’s, Bur-
row’s, and Embry’s answers caused him to be 
prejudiced. See Stringfellow v. State, 485 So. 
2d 1238, 1243 (Ala. Crim. App. 1986) (holding 
that “effectiveness of counsel does not lend it-
self to measurement by picking through the 
transcript and counting the places where ob-
jections might be made”). The Court finds that 
the allegations in Part V.C.(ii) of Williams’ sec-
ond amended Rule 32 petition fails to meet 
the specificity and full factual pleading re-
quirement of Rule 32.6(b); therefore, it is sum-
marily dismissed. 

(Tab R. 59, p. 242). 

 This court finds that, based on the weakness of 
Williams’ assertion, the decision of the Rule 32 court 
was reasonable under Strickland. After careful exami-
nation of the testimony of Dixon, Burrow and Embry, 
the court finds that the testimony was accurate in light 
of the other evidence presented at trial, including Peti-
tioner’s own statements. Additionally, Dixon, Burrow 
and Embry testified only to facts of which they had 
first hand knowledge. Habeas relief cannot be granted 
on this claim. 
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II.D.iii. Trial counsel ineffective for 
not objecting to the prosecutor using 
leading questions during the trial 

 Williams presented this allegation in his amended 
habeas petition as part of Claim II.D.ii., although it 
was presented separately in his second amended Rule 
32 petition. In this claim, Williams alleges that trial 
counsel was ineffective because he allowed the prose-
cutor to repeatedly ask a “barrage of leading questions” 
on direct examination of the State’s witnesses. (Doc. 5, 
p. 27). Williams also contends that “objecting to leading 
questions would have worked—the three times trial 
counsel objected to leading questions, the Court sus-
tained the objection.” This is virtually the same claim 
as presented during the Rule 32 appeal, except in the 
second amended Rule 32 petition, Williams listed all of 
the questions that he alleges were leading. (Tab R. 41, 
p. 24). 

 Respondent asserts that this claim is defaulted be-
cause it was insufficiently plead in state court pursu-
ant to Rule 32.6(b), which is an independent and 
adequate state procedural default ground. (Doc. 14, p. 
24). Respondent also alleges that this claim is a new 
factual allegation that was not previously plead in 
state court, and therefore, is not properly before this 
court. Id. 

 Decisions based on Rule 32.6(b) are decisions on 
the merits, and do not prompt procedural default. 
Therefore, the court will address the reasonableness of 
the Rule 32 court’s decision under federal law. The 
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court also rejects the Respondent’s argument that this 
allegation was not presented to the state courts; the 
Rule 32 court specifically addressed this claim. (See 
Tab R. 58, pp. 242-44). 

 The Rule 32 court denied this claim because it 
failed to meet the specificity and full factual pleading 
requirements of Rule 32.6(b): 

In support of Part V.C.(iii), Williams appears 
to have searched the record on direct appeal 
and listed in his second amended Rule 32 pe-
tition all the questions asked by the prosecu-
tion that could be considered leading because 
he lists 76 questions that, he contends, where 
leading and improper. 

 The Alabama Court of Criminal Appeals 
has specifically held that: 

 “ ‘Effectiveness of counsel does not 
lend itself to measurement by picking 
through the transcript and counting the 
places where objections might be made.’ ” 
Stringfellow v. State, 485 So. 2d 1238, 
1243 (Ala.Crim.App. 1986). ‘Even though 
there were several instances where coun-
sel could have objected, “that does not au-
tomatically mean that the [appellant] did 
not receive an adequate defense in the 
context of the constitutional right to 
counsel.’ O’Neal v. State, 605 So. 2d 1247, 
1250 (Ala. Crim.App. 1992).” 

Thomas v. State, 766 So. 2d at 876. Further, 
the Alabama Supreme Court has specifically 
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recognized that “[a] failure to object may sug-
gest that the defense did not consider the com-
ments to be particularly harmful.” Ex parte 
Payne, 683 So. 2d 458, 465 (Ala. 1996). 

 Williams fails to state in his second 
amended Rule 32 petition with any specificity 
what “evidence” or information was improp-
erly presented to the jury simply because the 
State may have asked some leading questions. 
See Johnson v. State, 557 So. 2d 1337, 1339 
(Ala.Crim.App. 1990) (holding that “[t]rial 
counsel’s failure to object to a leading ques-
tion is not itself inadequate representation”); 
see also Broadnax v. State, 825 So. 2d 134, 182 
(Ala. Crim.App. 1999) (holding that, “[while] 
many of the prosecutor’s questions were lead-
ing, . . . the objectionable questions mainly 
elicited foundation information and did not 
result in the introduction of inadmissible evi-
dence.”) The Court has reviewed the questions 
listed in paragraphs 42 of Williams second 
amended Rule 32 petition and finds that 
many of the questions were asked simply to 
lay a foundation or proper predicate for the 
admission of evidence. Other questions were 
obviously follow-up questions that were based 
on a witness’s previous answers. Williams’ 
trial counsel were not ineffective simply be-
cause they did not object at every possible op-
portunity. See O’Neal v. State, 605 So. 2d 1247, 
1250 (Ala.Crim.App. 1992) (quoting Ex parte 
Lawleg, 512 So. 2d 1370, 1373 (Ala. 1987), and 
holding that “[e]ven though there were sev-
eral instances where counsel could have ob-
jected, ‘that does not automatically mean that 
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the [appellant] did not receive an adequate 
defense in the context of the constitutional 
right to counsel”). The Court finds that the al-
legation . . . fails to meet the specificity and 
full factual pleading requirements of Rule 
32.6(b); therefore, it is summarily dismissed. 

(Tab R. 58, pp. 242-44). 

 This court finds the decision of the Rule 32 court 
reasonable under Strickland. Williams failed to allege 
any professionally unreasonable error by his trial 
counsel. Furthermore, after a careful examination of 
the record and the questions in context with the testi-
mony, the questions of the prosecutor did not so infect 
the “trial with unfairness as to make the resulting con-
viction [or sentence] a denial of due process.” Darden v. 
Wainwright, 477 U.S. 168, 181 (1986) (quoting Don-
nelly v. DeChristoforo, 416 U.S. 637, 643 (1974)). This 
claim is due to be denied. 

 
II.E. Trial counsel prejudiced Petitioner 
by failing to object to the State’s impermis-
sible closing argument, suggesting that Pe-
titioner had a burden to present evidence 
that someone else committed the crime 

 A petitioner is entitled to habeas relief based on 
the improper comments of a prosecutor only if the com-
ments “so infected the trial with unfairness as to make 
the resulting conviction [or sentence] a denial of due 
process.” Darden v. Wainwright, 477 U.S. 168, 181 
(1986) (quoting Donnelly v. DeChristoforo, 416 U.S. 
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637, 643 (1974)). In his amended habeas petition, Wil-
liams alleged that, “[i]n closing arguments, the prose-
cutor suggested to the jury that Mr. Williams had an 
obligation to present evidence of his innocence, and 
that his decision not to present evidence should be 
weighed against him.” (Doc. 5, p. 29). Petitioner alleged 
virtually the same claim in his second amended rule 
32 predecessor (Tab R. 41, pp. 215-217), with the excep-
tion that the amended habeas petition supported the 
claim with Fifth and Sixth Circuit precedence. (Doc. 5, 
pp. 28-30). 

 This court must view the state court’s disposition 
of the claim as it was presented to the state courts in 
the second amended Rule 32 petition. That petition 
stated: 

 In its closing arguments, the prosecutor 
suggested to the jury that Mr. Williams had 
an obligation to present evidence, and that his 
decision not to present evidence should be 
weighed against him. (R. 493) (“If Marcus Wil-
liams didn’t commit this crime, who did? What 
evidence is there of any other person before 
you that indicates someone else did it? There 
is none.”) By implying that, in the absence of 
an alternative, the jury should convict Mr. 
Williams, the prosecutor’s improper argument 
“so infected the trial with unfairness as to 
make the resulting conviction a denial of due 
process.” Darden v. Wainwright, 477 U.S. 168, 
181 (1986). Trial counsel did not object to this 
violation of Mr. Williams’ rights under the 
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Fifth and Fourteenth Amendments to the U.S. 
Constitution. 

 In this case, with three of Mr. Williams’ 
statements admitted into evidence, a defense 
theory of mistaken identity would have re-
quired Mr. Williams to take the stand to deny 
his prior statements. By pointing out to the 
jury that the defense had not put forward ev-
idence to support a theory of mistaken iden-
tity, the prosecutor in effect asked the jury to 
penalize Mr. Williams for not testifying. The 
prosecutor’s comments violated Mr. Williams’ 
rights under federal and state law. The Ala-
bama Supreme Court has specifically held 
that “where there is a possibility that a pros-
ecutor’s comments could be understood by the 
jury as a reference to failure of the defendant 
to testify, Article I, § 6 [of the Alabama Consti-
tution] is violated.” Beecher v. State, 320 So. 2d 
727, 734 (Ala. 1975); see also Griffin v. Califor-
nia, 380 U.S. 609 (1965); Qualls v. State, 371 
So. 2d 949 (Ala. Crim. App. 1979) (“Where 
there has been direct comment on the defend-
ant’s failure to testify, and the trial court has 
not promptly acted to cure such statement, 
the conviction must be reversed.”) (citation 
omitted); Ala. Code § 12-21-220 (1975) (“On 
the trial of all . . . criminal proceedings, the 
person on trial shall, at his request, but not 
otherwise, be a competent witness, and his 
failure to make such a request shall not create 
any presumption against him nor be the sub-
ject of comment by counsel”) (italics addded.). 
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 Trial counsel prejudiced Mr. Williams by 
allowing the prosecutor to send the jury into 
deliberations with the constitutionally imper-
missible idea that Mr. Williams should be pe-
nalized for not testifying. This violated Mr. 
Williams’ rights under the Fifth, Sixth, and 
Fourteenth Amendments to the U.S. Constitu-
tion, Article I, § 6 of the Alabama Constitu-
tion, and Alabama law. 

(Tab R. 41, pp. 215-217). 

 Holding that this allegation was without merit, 
and therefore denied, the Rule 32 court stated: 

 In Price v. State, 725 So. 2d 1003 (Ala. 
Crim. App. 1997), the Alabama Court of Crim-
inal Appeals held that “[t]he prosecutor ha[s] 
a right to comment on the strength of the evi-
dence the State ha[s] presented and to draw 
any reasonable inferences from it.” See also 
Broadnax v. State, 825 So. 2d at 183 (holding 
that “[i]t is not improper for the prosecutor to 
refer to the strength of the [S]tate’s case.” In 
the context of evidence presented by the State 
at Williams’ trial, including Williams’ three 
statements to police, the Court finds that the 
prosecutor’s comments quoted by Williams 
were proper arguments concerning the 
strength of the State’s case and not references 
to Williams’ decision not to testify in his own 
defense. See Roberts v. State, 735 So. 2d 1244, 
1253 (Ala. Crim. App. 1997) (holding that “[a] 
prosecutor’s closing statement must be 
viewed in the context of all of the evidence 
presented and in the contest of the complete 
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closing arguments to the jury”). The Court 
finds that the allegation in Part V.D. is with-
out merit; therefore, it is denied. Rule 32.7(d), 
Ala. R. Crim P. 

(Tab R. 59, p. 30). 

 The Respondent argues that this claim is due to be 
denied because it was reviewed and denied on the mer-
its by the Rule 32 court, and Williams has not alleged, 
and cannot show, that the Rule 32 court’s denial was 
contrary to, or an unreasonable application of Federal 
law, or that it resulted in a decision that was an unrea-
sonable determination of the facts in light of the evi-
dence. (Doc. 14, p. 26). 

 The state court’s determination of this claim on 
the merits is entitled to a presumption of correctness. 
28 U.S.C. § 2254(d). The Petitioner has not attempted 
to show that the state court’s decision is an unreason-
able determination of the facts in light of the evidence 
presented. The conclusion by the Rule 32 court that Pe-
titioner’s claim was without merit is not objectively un-
reasonable. Taken in context, the remarks were proper 
arguments, presenting to the jury a summation of 
what the prosecution deduced the evidence tended to 
demonstrate. The State’s pronouncement that there 
was no evidence that someone other than Petitioner 
committed the crime did not undermine the fundamen-
tal fairness of the guilt phase proceedings and was sup-
ported by the evidence. See Drake v. Kemp, 762 F.2d 
1449, 1458 (11th Cir. 1985) (“Improper argument will 
only warrant relief if it renders a Petitioner’s trial or 
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sentencing ‘fundamentally unfair’ ”). Because the re-
marks were not improper, counsel’s failure to object to 
them cannot support a claim of ineffective assistance 
of counsel. 

 Furthermore, the Supreme Court has stated, “the 
Fifth Amendment, in its direct application to the Fed-
eral Government and in its bearing on the States by 
reason of the Fourteenth Amendment, forbids either 
comment by the prosecution on the accused’s silence or 
instructions by the court that such silence is evidence 
of guilt.” Griffin v. California, 380 U.S. 609, 615 (1965). 

 The Eleventh Circuit has described the proper 
manner in which to evaluate a claim under Griffin: 

The Fifth Amendment prohibits a prosecutor 
from commenting directly or indirectly on a 
defendant’s failure to testify. A prosecutor’s 
statement violates the defendant’s right to re-
main silent if either (1) the statement was 
manifestly intended to be a comment on the 
defendant’s failure to testify; or (2) the state-
ment was of such a character that a jury 
would naturally and necessarily take it to be 
a comment on the failure of the accused to tes-
tify. The question is not whether the jury pos-
sibly or even probably would view the remark 
in this manner, but whether the jury neces-
sarily would have done so. The defendant 
bears the burden of establishing the existence 
of one of the two criteria. The comment must 
be examined in context, in order to evaluate 
the prosecutor’s motive and to discern the im-
pact of the statement. . . . 
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United States v. Knowles, 66 F.3d 1146 
(11th Cir.1995) (citations, quotations, and 
footnotes omitted). See also United States 
v. LeQuire, 943 F.2d 1554, 1565 (11th 
Cir.1991) (same); Solomon v. Kemp, 735 
F.2d 395, 401 (11th Cir.1984). 

In applying Griffin, we have strictly en-
forced the requirement that a defendant 
show that the allegedly offensive com-
ment was either manifestly intended to 
be a comment on the defendant’s silence 
or that the comment naturally and neces-
sarily related to the defendant’s silence. 
For example, in Knowles, the Court con-
sidered whether a prosecutor violated 
Griffin when he pointed out problems 
with the defendant’s defense, and then 
asked, “Did you ever hear an explanation 
for that’ ” 66 F.3d at 1162. The Court held 
that this statement did not necessarily 
relate to the defendant’s silence, because 
the defendant could have presented other 
types of evidence to explain the incon-
sistency. Id. at 1163. Therefore, the Court 
concluded that: 

As such, the remark is not so much a 
comment on Wright’s failure to tes-
tify, but rather on Wright’s counsel’s 
failure to counter or explain the 
[damaging evidence]. It is not error 
to comment on the failure of the de-
fense as opposed to the defendant, to 
counter or explain the evidence. 
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Id. at 1163 (citations and quotations 
omitted). 

Likewise, in Solomon v. Kemp, the prose-
cutor addressed the fact that the State 
was not sure which one of two defendants 
possessed which of two guns found at a 
crime scene, and stated: “We don’t know 
which defendant had which gun. The only 
person who can tell us that is [the defend-
ant].” 735 F.2d at 401. We held that this 
statement was proper under Griffin, stat-
ing: 

We find the statement to be rather an 
attempt to explain why the state 
could not match each defendant with 
one specific gun and to stress that 
this fact was not crucial to the state’s 
case. Although the statement was an 
indirect reference to petitioner’s si-
lence, taken in context it is an objec-
tive evaluation of the state of the 
evidence. As such, it is permissible 
under Griffin. 

Id. 

Isaacs v. Head, 300 F.3d 1232, 1270-71 (11th Cir. 2002), 
cert. denied, 538 U.S. 988 (2003) (emphasis added). 

 Williams cannot prove his burden that the prose-
cutor’s comments violated Griffin. When the comments 
are viewed in context, Williams has not established 
that the prosecutor intended to comment on Williams’s 
failure to testify; nor has he established that either 
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statement was of such a character that the jury would 
necessarily have viewed the statements to be a com-
ment on Williams’s failure to testify. The comment was 
an accurate account of the evidence presented. The 
state court’s adjudication was not contrary to, or an un-
reasonable application of Strickland. This claim is due 
to be denied. 

 
IIF. Trial counsel prejudiced Petitioner by 
presenting the jury with inconsistent and 
damaging theories of defense during clos-
ing argument. 

 In his amended habeas petition, Williams alleged 
that trial counsel presented damaging defense theories 
in closing arguments during his guilt phase, in viola-
tion of Williams’s Fifth, Sixth and Fourteenth Amend-
ment rights. Specifically, Williams asserts that trial 
counsel conceded felony murder and inappropriately 
commented on the abuse of a corpse, by stating, “[y]ou 
know, you can’t commit rape on someone already 
dead.” (Doc. 5. pp. 31-32; Tab R. 41 p. 217). Petitioner 
asserts that these errors provided the prosecutor an 
opportunity to play on the jury’s emotions when he 
stated: 

He wants you to say it can’t be capital murder 
because she didn’t get raped until she was a 
corpse. That is the most—the worst thing I 
can think of for a man to sit down and say he 
raped her for fifteen or twenty minutes. 

Id. 
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 This claim is the same as its second amended Rule 
32 predecessor, with two significant exceptions. In the 
amended habeas petition, Williams argues vigorously 
that trial counsel failed to provide any evidence that 
Petitioner did not have the requisite specific intent to 
kill and that trial counsel was ineffective for conceding 
that Williams committed rape and murder. (Doc. 5, pp. 
32-34). However, this court must view the state court’s 
disposition of the claim as it was presented to the state 
court in the second amended Rule 32 petition, not in is 
expanded form as in the instant amended habeas peti-
tion. 

 The Rule 32 court explained: 

 The Court must review trial counsel’s 
guilt phase closing arguments in the context 
of all the evidence presented at Williams’ trial 
and in the context of trial counsel’s entire clos-
ing argument, not in isolation. See Duren v. 
State, 590 So. 2d 360, 366 (Ala. Crim. App. 
1990) (holding that a reviewing court “must 
evaluate [trial counsel’s statements] in the 
context of the entire closing argument”). In 
his guilt phase closing argument, trial counsel 
stated: 

I asked you in opening, the question for 
you to decide in this case was how was 
[the victim’s] life taken. That is still the 
question. The question is: Did this man 
take her life? Yeah, he did. Why was he in 
there? You got his statement. He went in 
with the intent to rape her. He was going 
to rape her but she died. It is in all three 
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statements. She dies. She quit breathing 
and didn’t move. It is in his statements, 
but in that third statement, the order 
somehow reverses or they try to reverse 
it. You know, you can’t commit rape on 
someone already dead. They figured that 
out. That is why they went back for that 
other statement. If they get in the order 
it was argued to you, rape and then mur-
der, it changes. But that is not the way it 
is in those first two statements and in the 
testimony you heard. It doesn’t make the 
situation pleasant. Don’t get me wrong. If 
you do the job and apply the law and ap-
ply the facts, he is guilty of murder and 
attempted rape. What it is he went in 
with the intent to rape her and she died. 
He didn’t intend to murder her. 

(R. 502-503) [(emphasis added)]. When read in 
the proper context, trial counsel’s guilt phase 
closing arguments were not inconsistent. 
Trial counsel was attempting to explain to the 
jury why law enforcement took Williams’ 
third statement—to get the facts right in or-
der to charge him with capital murder instead 
of felony-murder. In the light of Williams’ 
statements to police, trial counsel’s closing ar-
gument, which attempted to convince to the 
jury to convict Williams of the lesser-included 
offense of felony-murder instead of capital 
murder, was entirely reasonable and a sound 
trial strategy. See Strickland v. Washington, 
104 S.Ct. at 2066 (holding that [t]he reasona-
bleness of counsel’s actions may be deter-
mined or substantially influenced by the 
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defendant’s own statements or actions”). The 
Court finds that the allegation in Part V.E. is 
without merit and fails to state a claim or es-
tablish that a material issue of fact or law ex-
ists as required by Rule 32.7(d); therefore it is 
denied. 

(R. Tab 59, pp. 246-47) (footnote omitted). 

 The Respondent contends that this claim was 
reached on the merits and is entitled to a presumption 
of correctness, pursuant to 28 U.S.C. 2254(d). The State 
is correct. 

 The state court’s decision to deny the claim on the 
merits was not contrary to or an unreasonable applica-
tion of clearly established Supreme Court precedent, 
nor was it an unreasonable determination of the facts 
in light of the evidence. Counsel made clear strategic 
choices not to contest that Williams entered Ms. Row-
ell’s residence with the intent to rape her. He further 
attempted to inject doubt in the minds of the jury re-
garding the sequence of events on the night of the of-
fense, to invoke the lesser-included offense of felony 
murder, thereby avoiding capital murder. In light of Pe-
titioner’s statements and other evidence presented at 
trial, trial counsel’s defense strategy was reasonable. 

 Petitioner has not overcome the strong presump-
tion of correctness afforded the state court. The state 
court decision was not contrary to, or an unreasonable 
application of Strickland. Therefore, this claim is due 
to be denied. 
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IIG. Trial counsel was ineffective for 
abandoning the plea that Petitioner was 
suffering from mental defect or disease. 

 On page 35 of his amended habeas petition, Wil-
liams alleged that although he entered pleas of not 
guilty by reason of insanity, not guilty by reason of 
mental defect or disease, and not guilty by any combi-
nation of above, his trial counsel was ineffective in 
abandoning those pleas before trial. (Doc. 5, p. 35). Wil-
liams further alleges that trial counsel should have ob-
tained an independent mental health evaluation. (Doc. 
5, p. 36). This same claim was presented on direct ap-
peal, asserting essentially the same facts, but the 
amended habeas petition presents a substantially dif-
ferent and expanded format. (Tab R. 28, p. 74). This 
court must view the state court’s disposition of the 
claim as it was presented to the state courts, not as it 
is more fully plead in the instant amended habeas pe-
tition. 

 In examining the claim on direct appeal, the Ala-
bama Court of Criminal Appeals denied the claim on 
the merits, holding that “there is no evidence that [Wil-
liams] was suffering from a mental disease or defect.” 
Williams v. State, 795 So. 2d at 784, aff ’d, 795 So. 2d 
785 (Ala. 2001), cert. denied, 534 U.S. 900 (2001). Re-
spondent contends that this claim should be denied be-
cause it was reviewed and denied on the merits by the 
Alabama Court of Criminal Appeals, and Petitioner did 
not allege and cannot show that the state court’s deci-
sion is contrary to, or an unreasonable application of 
Federal law, or that it is an unreasonable 
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determination of the facts in light of the evidence. This 
court agrees. 

 The state court’s decision was not an unreasonable 
determination. In light of the lack of evidence that 
would suggest that Williams suffered from a mental 
disease or illness, it cannot be said that a failure to ob-
tain an independent mental health evaluation would 
have made any difference in the outcome. Williams 
was found competent to stand trial in his pre-trial 
mental evaluation. In the sentencing order, the trial 
court found that “based upon the report of the Depart-
ment of Mental Health, the Court finds by a prepon-
derance of evidence that defendant was not under [ ] 
extreme mental or emotional disturbance at the time 
of the offense.” (Tab R. 55, p. 108). The record is simply 
void of any evidence that Williams suffered from men-
tal disease or defect. 

 Petitioner is not due any relief on this claim. 

 
IIH. Trial counsel’s many errors resulted 
in a verdict so unreliable as to violate due 
process and created a reasonable probabil-
ity that, but for the errors, the result of Pe-
titioner’s guilt-phase trial would have been 
different 

 Petitioner’s final claim of ineffective assistance of 
trial counsel is the contention that all of trial counsel’s 
many errors “resulted in an unacceptably ‘serious risk 
of injustice’ at Mr. Williams’ trial, in violation of [his] 
rights under the Fifth, Sixth, Eighth, and Fourteenth 
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Amendments to the United States Constitution.” (Pe-
tition, p. 37-38). For the reasons already addressed at 
length above, none of Petitioner’s individual allega-
tions of ineffectiveness casts doubt on the constitu-
tional adequacy of his trial representation. Merely 
combining insufficient allegations of ineffectiveness 
does not cause the sum to ripen into a genuine claim. 
As the Eleventh Circuit recently stated, because the 
petitioner “has not sufficiently pled facts that would 
establish prejudice-cumulative or otherwise-we de-
cline to elaborate further on the concept of ‘cumulative 
effect’ for fear of issuing an advisory opinion on a hy-
pothetical issue.” Borden, 646 F.3d at 823. 

 Without a showing that he suffered prejudice as a 
result of some professionally unreasonable act or omis-
sion of counsel, Petitioner cannot meet the Strickland 
standard. Nor may Petitioner stitch together question-
able acts or omissions by trial counsel that are factu-
ally and logically unrelated to any harm to his defense 
and thereby show some overarching ineffectiveness of 
counsel. The two-prong Strickland test is very clear: to 
prevail, Petitioner must show both a professionally un-
reasonable act or omission by counsel, and that such 
act or omission caused sufficient prejudice to the Peti-
tioner’s defense to undermine confidence in the out-
come of the proceeding. Strickland, 466 U.S. at 687. 

 Because he has failed to meet that test as to his 
several individual claims of ineffectiveness, looking at 
the collection of allegations as a whole adds nothing. 
This claim also lacks merit. 
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CLAIM III. TRIAL COUNSEL WAS INEFFECTIVE DUR-

ING THE PENALTY PHASE OF PETITIONER’S TRIAL, 
THEREBY DEPRIVING HIM OF HIS RIGHTS UNDER THE 
FIFTH, SIXTH, EIGHTH, AND FOURTEENTH AMEND-

MENTS TO THE UNITED STATES CONSTITUTION AND RE-

SULTING IN THE UNJUST AND UNCONSTITUTIONAL 
IMPOSITION OF THE DEATH PENALTY 

A. Trial counsel’s numerous guilt phase errors 
prejudiced Petitioner in the penalty phase 
well before the penalty phase had even 
started 

 Petitioner’s next claim, found on page 38 of the 
amended habeas petition, alleges in vague and conclu-
sory terms that his trial counsel’s guilt phase error of 
failing to question prospective jurors about their racial 
attitudes during voir dire prejudiced him in the pen-
alty phase. This claim is similar to its second amended 
Rule 32 predecessor. (Tab. R. 41, pp. 219-220). The 
amended habeas petition and second amended Rule 32 
petition differ in that their introductory paragraphs 
cite different legal authority to support the same con-
tention that Williams’s constitutional rights were vio-
lated.21 

 The general substance of this claim is identical in 
both petitions, and states: 

 Although capital cases are bifurcated, the 
guilt phase proceedings set the stage for the 

 
 21 This claim also alleges that trial counsel was ineffective for 
failing to present and investigate mitigating evidence. This issue 
will be discussed in Claim IIIB, where most of those facts were 
pled. 
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penalty phase. An accused whose “oppor-
tunity to meet the case of the prosecution,” 
[Strickland v. Washington, 466 U.S. 668, 685 
(1984)], has been inadequate in the guilt 
phase due to counsel’s deficiencies enters the 
penalty phase at a substantial disadvantage. 
Accordingly, trial counsel’s actions and inac-
tions during the guilt phase must be consid-
ered when evaluating trial counsel’s penalty 
phase performance. Taking an all-encompass-
ing approach to a claim of ineffective assis-
tance of counsel during the mitigation phase 
is required not only by common sense, but also 
by governing law. See e.g., Lockhart v. McCree, 
476 U.S. 162, 181 (1986) (Rehnquist, J.) (“[I]t 
seems obvious to us that in most, if not all, 
capital cases much of the evidence adduced at 
the guilt phase of the trial will also have a 
bearing on the penalty phase. . . .”); Tarver v. 
Hopper, 169 F.3d 710, 715 (11th Cir. 1999) (“A 
lawyer’s time and effort spent in preparing to 
defend his client in the guilt phase of a capital 
case continues to count at the sentencing 
phase.”). Under McCree and Tarver, trial 
counsel’s numerous guilt phase errors, dis-
cussed above at ¶¶ 26-48, also prejudiced Mr. 
Williams in the penalty phase. 

 In particular, trial counsel’s failure to 
question prospective jurors about their racial 
attitudes during voir dire also prejudiced Mr. 
Williams in the penalty phase. Indeed, the 
U.S. Supreme Court has recognized that the 
sentencing proceeding is where bias is most 
likely to manifest itself in a jury asked to 
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decide an interracial capital case. Turner v. 
Murray, 476 U.S. 28 (1986). 

(Doc. 5, pp. 38-40; Tab R. 41, pp. 219-220). 

 Respondent asserts that this claim is barred from 
federal review because it was procedurally defaulted 
on independent and adequate state law grounds. (Doc. 
14, p. 35). However, under Borden, a decision by an Al-
abama court based on Rule 32.6(b) constitutes a deci-
sion on the merits for purposes of federal habeas 
review. Therefore, this claim is not procedurally de-
faulted, and the court will now turn to the reasonable-
ness of the decision of the Rule 32 court under federal 
law. 

 In examining this claim during the Rule 32 pro-
ceedings, the Rule 32 court stated the following: 

[Williams] contends that his counsel’s alleged 
guilt phase errors (Part V) caused him to be 
prejudiced during the penalty phase of his 
trial. Williams fails, however, to proffer any 
argument as to how his trial counsel’s alleged 
errors in the guilt phase caused him to be 
prejudiced in the penalty phase. The only ex-
ample of alleged prejudice in Part VI.A is Wil-
liams’ contention that his “trial counsel’s 
failure to question prospective jurors about 
their racial attitudes during voir dire also 
prejudiced [him] during the penalty phase.” 
(Amended petition at 34) 

 This allegation is no more specific than 
Williams’ previous allegation concerning trial 
counsel’s failure to voir dire the jury 
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concerning racial attitudes. Simply because 
Williams may have had the right to question 
prospective jurors about racial attitudes does 
not mean trial counsel were per se ineffective 
for failing to due so. See Dobyne v. State, 805 
So. 2d 751. Williams fails to identify in his sec-
ond amended Rule 32 petition one specific ve-
niremember or juror whose “racial attitude” 
adversely affected Williams during voir dire 
or during the guilt or penalty phase of his 
trial. The Court finds that the bare allegation 
in Part VI.A of Williams’ amended Rule 32 pe-
tition fails to meet the specificity and full fac-
tual pleading requirements of Rule 32.6(b); 
therefore, it is summarily dismissed. See Boyd 
v. State, 2003 WL 22220330, at *6 (Ala. Crim. 
App. Sept. 26, 2003) (quoting Lancaster v. 
State, 638 So. 2d 1370, 1373 (Ala. Crim. App. 
1993, and holding that “it is not the pleading 
of a conclusion ‘which, if true, entitles the pe-
titioner to relief.” ’). 

(Tab R. 59, p. 249). This court finds the decision of the 
Rule 32 court reasonable under Strickland, as Wil-
liams has failed to demonstrate prejudicial error by his 
counsel. 

 Furthermore, Williams attempts to incorporate all 
of the above ineffective assistance of counsel claims to 
support this claim. However, those claims were found 
to be without merit and, therefore, cannot support this 
claim. Williams offers no federal law or argument in 
support of the foregoing general and conclusory allega-
tions. This court is under no obligation to “consider un-
supported and undeveloped issues.” Moore v. Gibson, 
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195 F.3d 1152, 1180 n. 17 (10th Cir. 1999), cert. denied, 
530 U.S. 1208 (2000). This claim did not contain a suf-
ficient factual basis to support it. Williams’s vague as-
sertions and unsupported conclusions are insufficient 
to show that counsel was deficient or that he was prej-
udiced. This claim is due to be denied. 

 
III.B. Trial counsel’s failure to investigate 
Petitioner’s background prevented him 
from being able to present a constitution-
ally adequate mitigation case during the 
penalty phase and violated Petitioner’s 
right to counsel under the Sixth, Eighth, 
and Fourteenth Amendments to the United 
States Constitution 

 Williams pleads his most extensive claim of inef-
fective assistance of counsel on page 40 of his amended 
habeas petition. He alleges that trial counsel was inef-
fective during the penalty phase of the trial because 
they failed to adequately investigate and present mit-
igation evidence to show that Williams should not have 
been sentenced to death. The mitigating evidence that 
Petitioner contends was not adequately investigated 
includes failure to (1) hire a mitigation expert; (2) col-
lect documentary evidence; (3) conduct interviews of 
family and friends; (4) present evidence of Petitioner’s 
history of abandonment, neglect, poverty, alcohol and 
sexual abuse; (5) investigate his mental illness; (6) 
show how Williams’s background related to his com-
mitting capital murder; and (7) present redeeming 
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characteristics and call certain witnesses to testify re-
garding his extraordinary affection for children. 

 These claims are similar to those presented on di-
rect and collateral appeal. In the amended habeas pe-
tition, however, Petitioner combined them into one 
claim and expanded them by presenting new factual 
allegations. The new factual assertions alleged for the 
first time in the amended habeas petition are proce-
durally defaulted and are, therefore, not before this 
court for review. 

 The state courts addressed Williams’s mitigation 
claims separately. This court will do likewise. 

 
III.B.i. Trial counsel ineffective because 
he failed to collect documentary evidence 
and hire a mitigation specialist. 

 First, Petitioner’s entire claim in the amended ha-
beas petition alleges that, “[u]nder prevailing profes-
sional norms, to have properly prepared for the 
penalty-phase of Mr. Williams’ capital trial, counsel 
should have, at a minimum, collected documentary ev-
idence chronicling Mr. Williams’ life. . . .22 (Doc. 5, p. 
40). This claim is similar to its direct appeal predeces-
sor, where the Petitioner alleges a slightly expanded 
version of this claim: 

 A neutral person, one not an immediate 
family member, could have been an effective 

 
 22 This sentence is the only reference to collecting documen-
tary evidence in the amended habeas petition. 
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way to provide information in the form of doc-
umentary evidence on behalf of Marcus Wil-
liams. 

 As it was, the jury only heard statements 
from family members that had to have 
sounded unbelievable to them. With people 
evidence at the sentencing phase of the trial, 
the jury could have seen a documentary 
presentation to supplement the testimony 
that told an interesting and compelling pic-
ture. The result would have been a fair chance 
at a life sentence. 

(Tab R. 28, p. 85-86). 

 Williams’s amended habeas petition also asserts 
that trial counsel was ineffective for failing to hire a 
mitigation expert. (Doc. 5, pp. 42, 52). This claim is es-
sentially the same as its direct appeal predecessor, 
where he states: 

 Defense counsel did not engage the ser-
vices of any expert to assist in mitigation, and 
did not do anything to effectively prepare for 
the mitigation part of the trial. There are a 
number of professionals available who could 
have gathered information, interviewed wit-
ness[es], prepared a strategy recommendation 
and testified at trial in a coherent and orga-
nized manner. It could have been possible to 
present a sufficient amount of information in 
a credible manner that the jury could have 
understood, and more importantly believed 
probative and relevant information about 
Marcus Williams. The information would 
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have been delivered in the form of evidence 
and testimony from experts who were not bi-
ased, who had no personal interest in the out-
come of the case. This is the kind of 
professional assistance that a number of ex-
perts routinely deliver. The trial Court had 
been reasonably liberal in allowing expendi-
tures for Defense Counsel when requested. 

 The failure to properly prepare for the 
sentencing phase of the trial amounted to in-
effective assistance of counsel. 

(Tab R. 28, pp. 84-85). 

 In examining both trial counsel’s failure to collect 
documentary evidence and to hire a mitigation expert 
on direct appeal, the Court of Criminal Appeals wrote: 

After reviewing the appellant’s claims, we 
conclude that he has not satisfied his burden 
of proving that his counsel’s performance was 
deficient and that that deficient performance 
prejudiced him. Although [Williams] makes 
broad allegations, he has not supported them 
factually. For example, although he contends 
that counsel should have presented a mitiga-
tion expert and documentary evidence during 
the penalty phase of his trial, he has not al-
leged what additional evidence an expert 
could have presented or what documentary 
evidence existed that counsel did not pre-
sent. . . . Thus, although he has made several 
allegations, the appellant has not shown that 
his attorneys performed in a deficient manner 



App. 366 

and that their allegedly deficient performance 
prejudiced him. 

Williams, 795 So. 2d at 784, aff ’d, 795 So. 2d 785 (Ala. 
2001), cert. denied, 534 U.S. 900 (2001). 

 Respondent argues that these claims were ad-
dressed on the merits by the state court, and that Wil-
liams cannot show that the state court’s adjudication 
is either contrary to or an unreasonable application of 
federal law, or an unreasonable determination of the 
facts in light of the evidence. (Doc. 14, pp. 38-39). This 
court’s own review of the record persuades it that the 
state court’s assessment of the evidence and conclu-
sions drawn from it are not contrary to or an unreason-
able application of federal law, or not an unreasonable 
determination of the facts in light of the evidence. 

 For trial counsel to fail to present in documentary 
form the same evidence that was given as testimony 
was not unreasonable. Petitioner did not present any 
facts that would suggest a different outcome based on 
a different presentation of the same evidence. Further, 
no facts support that trial counsel’s failure to hire a 
mitigation expert would have provided a different out-
come. In fact, Williams’s trial counsel did gather infor-
mation and interview and present witnesses, much of 
the same things that Williams complains should have 
been done by an expert. These empty allegations are 
devoid of factual support. The Strickland decision very 
clearly mandates that courts are to presume that the 
actions of counsel were reasonable, and that court re-
view of counsel’s representation should be “highly 
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deferential.” Strickland, 466 U.S. at 689; Jones v. 
Campbell, 436 F.3d 1285, 1293 (11th Cir. 2006). Absent 
some clear explanation by Petitioner about how his at-
torneys were deficient in presenting mitigation evi-
dence and how the defendant was prejudiced, the court 
may not speculate about the facts of the case. As such, 
these claims do not allege facts that support a Strick-
land claim and, therefore, lack merit. 

 
III.B.ii. Trial counsel ineffective for fail-
ing to thoroughly investigate Williams’s 
history. 

 Williams also contends in his amended habeas pe-
tition that trial counsel was ineffective in failing to in-
vestigate Williams’s history, including his family life, 
home life, drug, alcohol and sexual abuse, mental is-
sues, and abandonment. (Doc. 5, pp. 41-45, 46-53). Ad-
dressing this assertion, the court has compared the 
allegations made in the second amended Rule 32 peti-
tion (Tab R. 41, Claim VIB., pp. 220-225), with the ex-
panded legal and factual allegations proffered in 
support of this claim in the instant amended habeas 
petition.23 In applying the proper standards of habeas 
review, this court must view the state courts’ disposi-
tion of the claim as Petitioner presented it to the state 
courts in the second amended Rule 32 petition, not as 

 
 23 The amended habeas petition provides a more detailed dis-
cussion of Williams’s childhood, early home life, sexual abuse, psy-
chological issues, abandonment and alcohol and drug use. (Doc. 5, 
pp. 41-65). 
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he more fully fleshed it out in the instant amended ha-
beas petition. 

 In examining the claim during collateral appeal, 
the Rule 32 court wrote: 

In paragraphs 54-57 of his second amended 
Rule 32 petition, Williams summarizes what, 
he contends, trial counsel could have discov-
ered if they had conducted a proper mitigation 
investigation. Williams contends trial counsel 
would have discovered that he lived with dif-
ferent family members during his life and did 
not meet his father until he was 14 years old. 
Williams contends that he felt abandoned by 
his mother and father. According to Williams, 
trial counsel failed to discover that several of 
Williams’ family members suffered from men-
tal illnesses. Trial counsel did not discover 
that a serious knee injury ended Williams’ 
high school basketball career and that the 
death of his grandfather caused him to be-
come depressed. Williams contends he at-
tempted to better himself by joining the Job 
Corp, but he was thrown out because he got 
into a fight. According to Williams, his battle 
with psychological effects of child abuse and 
excessive drinking exacerbated his problems. 
(Amended petition at pp. 37-39) (FN4 In his 
pretrial mental evaluation, “[Williams] de-
nied [a] history o[f ] childhood sexual, emo-
tional, or physical abuse.” (Pre-trial Mental 
Evaluation at p. 2) 

 Williams appears to completely ignore what 
his trial counsel did present in mitigation at 
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the penalty phase of the trial. During the pen-
alty phase of Williams’ trial, trial counsel 
called Williams’ mother, Charlene Williams, 
and his aunt, Eloise Williams, to testify. Char-
lene testified she was unmarried and 16 years 
old when Williams was born. (R. 553) Char-
lene said that Williams had to live with her 
mother and aunt part of the time because she 
was too young to care for him. (R. 554) Char-
lene said that Williams lacked a male figure 
growing up and that Williams’ father did not 
support him or have any kind of relationship 
with him. Id. Charlene indicated that Wil-
liams attended church growing up. Charlene 
stated that a serious knee injury ended Wil-
liams’ high school sports career and that he 
quit school before graduating. After he hurt 
his knee, Charlene said that Williams “lost all 
hope.” (R. 555) According to his mother, Wil-
liams was unable to find a job and started 
hanging out with “a rough crowd.” (R556) 
Charlene stated Williams tried to “straighten 
up” by joining the Job Corp, but he was kicked 
out after he got into a fight. (R. 556, 557) Char-
lene said that when he returned from Job 
Corp that he lived with her, that he started 
“hanging out a lot” and that he slept all day 
and stayed up all night. (R. 558) Charlene in-
dicated that Williams had never been a prob-
lem child. Id. 

 Williams other mitigation witness was 
his aunt, Eloise Williams. Eloise stated she 
had known Williams all his life and indicated 
that Williams’ home life “was not very good.” 
(R. 561) Eloise described Williams spending 
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time with family members and stated that 
“[h]e did not have a stable home.” Id. Eloise 
said that Williams’ father “was never around” 
and that his mother did not visit very often. 
(R. 562) Eloise described Williams as being 
“not very happy” as a child, that he was “sad 
and withdrawn” because he wanted to be with 
his mother. Id. Eloise described Williams as 
being a “fairly good student” that could have 
done better, but that he did not apply himself 
because “he was unhappy.” (R. 564) Eloise said 
Williams was close to his grandfather and un-
cle, but that they died. Eloise stated Williams 
had hopes of a basketball career but a serious 
knee injury ended those hopes. Id. Eloise said 
not long before Williams murdered the victim 
that she noticed him change—drinking and 
possibly doing drugs. (R. 565) Eloise said she 
had talked to Williams about the murder and 
that he said he was sorry, had repented, and 
“asked the Lord to forgive him.” (R. 566) 

 The testimony elicited by Williams’ trial 
counsel from his mother and aunt during the 
penalty phase, plus Williams’ statements dur-
ing his pre-trial mental evaluation completely 
destroy Williams’ allegations that “[t]rial 
counsel’s ineffectiveness deprived [Williams] 
of his constitutionally protected right to put 
any relevant evidence before the sentencing 
body during a capital proceeding.” (Second 
amended petition at p. 40) Trial counsel 
clearly presented substantially the same evi-
dence that Williams now contends should 
have been presented in mitigation. Trial coun-
sel is not ineffective for failing to present 
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cumulative evidence. See Boyd v. State, 2003 
WL 22220330, at *19 (holding that Boyd trial 
counsel was not ineffective for not presenting 
more testimony during the penalty phase be-
cause it would have been cumulative of “testi-
mony that was actually elicited by Boyd’s 
counsel during the penalty phase of trial”). 
The Court finds that Part VI.B of Williams’ 
second amended Rule 32 petition fails to state 
a claim or establish that a material issue of 
law or fact exists as required by Rule 32.7(d); 
therefore, it is without merit and is denied. 

(Tab R 59, p. 250). 

 The Respondent asserts that the state court’s de-
cision is entitled to a presumption of correctness and 
deference, unless it is contrary to, or an unreasonable 
application of federal law. (Doc. 14, p. 37). This court 
agrees and concludes that the state court’s adjudica-
tion on the merits is not contrary to Strickland. Noth-
ing indicates further cumulative evidence regarding 
Williams’s family life, home life, problems with drugs, 
alcohol, mental issues, sexual abuse, and abandon-
ment would have lead to a different outcome. In fact, 
during the sentencing hearing, the trial judge stated: 
“I have quite a bit of evidence concerning the defend-
ant’s background, his home life, and in fact, some of his 
family members testified to that.” (Tab R. 25, p. 602). 

 Furthermore, courts have noted that evidence of 
drug and alcohol abuse “often has little mitigating 
value and can do as much or more harm than good in 
the eyes of the jury.” Crawford v. Head, 311 F. 3d 1288, 
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1321 (11th Cir. 2002); see also Haliburton v. Secretary 
for the Dep’t of Corr., 342 F.3d 1233 (11th Cir. 2003). 
Because of the double-edged sword such evidence pre-
sents, courts give counsel great deference in the deci-
sion whether to resort to it. The state court’s conclusion 
that counsel cannot be faulted for failing to further in-
vestigate Petitioner’s family background is not an ob-
jectively unreasonable application of Strickland. This 
claim, therefore, is due to be denied. 

 
IIIBiii. Trial counsel ineffective for 
failing to interview Allister Cook 

 In both his amended habeas petition and his sec-
ond amended Rule 32 petition, Williams alleges that 
trial counsel was ineffective for failing to interview 
Alister Cook, Williams’s friend, because Cook could 
have testified regarding Williams’s alcohol consump-
tion on the days leading up to the offense. (Doc. 5, p. 49; 
Tab R. 41, Claim VI.C., p. 225). The Rule 32 court does 
not specifically address this factual assertion. There-
fore, this court must determine whether the implicit 
rejection of the claim was an unreasonable application 
of Supreme Court law. 

 This issue has been raised in several forms, all 
amounting to the same contention that Williams’s use 
of alcohol and drugs on the night of the offense negated 
the intent required for capital murder. No one disputed 
that Williams had consumed illegal substances in the 
hours leading up to the offense. This court has already 
determined that trial counsel was not ineffective for 
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failing to hire an expert to testify regarding the com-
bined effects of alcohol, marijuana and cocaine. (Claim 
II.B.iii). Likewise, this same testimony would serve no 
greater purpose if presented by a friend. Additionally, 
as stated above in Claim III, courts have noted that 
evidence of drug and alcohol abuse is a double-edged 
sword and trial counsel are given great deference in 
the decision about presenting such evidence. See Craw-
ford v. Head, 311 F. 3d 1288, 1321 (11th Cir. 2002); see 
also Haliburton v. Secretary for the Dep’t of Corr., 342 
F.3d 1233 (11th Cir. 2003). Petitioner has presented no 
facts that demonstrate that trial counsel was deficient 
in failing to interview and present testimony from 
Alister Cook. 

 Therefore, this court finds that trial counsel’s fail-
ure to present testimony from Alister Cook regarding 
Williams’s drug habits on the night on the offense was 
not objectively unreasonable. This claim is due to be 
denied. 

 
IIIBiv. Trial counsel ineffective for 
failing to adequately interview and pre-
pare the penalty phase witnesses 

 In both the amended habeas petition and the sec-
ond amended Rule 32 petition, Williams also asserts 
that trial counsel was ineffective for failing to ade-
quately interview and prepare Williams’s mother, 
Charlene, and aunt, Eloise, to testify in the penalty 
phase. (Doc. 5, pp. 57-59; Tab R. 40, Claim VI.C.i., p. 
226). These are virtually the same claims, with the 
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exception that the amended habeas petition is ex-
panded to include more factual allegations and legal 
arguments. In applying the proper standards of habeas 
review, this court must view the state courts’ disposi-
tion of the claim as it was presented to the state courts 
in the second amended Rule 32 petition, not in its ex-
panded form in the instant amended habeas petition. 
In his second amended Rule 32 petition, Williams 
states: 

In preparation for the mitigation phase of Mr. 
Williams’ trial, trial counsel unreasonably 
failed to familiarize themselves with what in-
formation the witnesses could testify to and 
failed to discuss lines of questioning with the 
witnesses. Collectively, trial counsel billed the 
court for less than ten hours of time that con-
ceivably could have been spent conducting 
mitigation interviews and witness prepara-
tion. Mr. Williams does not suggest that trial 
counsel should have behaved unethically by 
coaching witnesses. But there is a fundamen-
tal distinction between putting words in a wit-
ness’ mouth—which must not be done—and 
throughly interviewing a witness to learn 
what words will come out of the witness’ 
mouth—which must be done. There is simply 
no tactical justification for trial counsel’s fail-
ure to adequately interview and prepare mit-
igation witnesses. See Cunningham, 928 F.2d 
at 1018-19. This failure deprived Mr. Williams 
of his right to effective assistance of counsel, 
as provided by Article I, § 6 of the Alabama 
Constitution and the Sixth and Fourteenth 
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Amendments to the United States Constitu-
tion. 

(Tab R. 41, Claim VI.C.i., p. 224). 

 Respondent argues that this claim is procedurally 
defaulted because it failed to meet the requirements of 
Rule 32.6(b) according to the state court, but Borden 
compels this court to find that the claim has not been 
procedurally defaulted. Thus, the court will address 
the reasonableness of the Rule 32 court’s decision. 

 In examining this claim during the Rule 32 appeal 
process, the Rule 32 court wrote: 

 The allegation . . . is vague and non-spe-
cific. Williams fails to argue in his second 
amended Rule 32 petition specifically how 
trial counsel’s preparation of his mother and 
aunt was deficient or indicate what questions 
they could have been asked that would have 
elicited additional mitigating evidence that 
would have been so compelling it could have 
made a difference in the outcome of the pen-
alty phase of the trial or in his sentence. Fur-
ther, Williams fails to identify . . . any 
additional mitigation witnesses that his trial 
counsel could have interviewed or could have 
called to testify at the penalty phase of trial. 
The Court finds that the allegation . . . fails to 
comply with the specificity and full factual 
pleading requirements of Rule 32.6(b), 
Ala.R.Crim.P.; therefore, it is summarily dis-
missed. 

(Tab R. 59, p. 254). 
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 This court finds that the decision of the Rule 32 
court was reasonable under Strickland. Petitioner does 
not present any evidence that tends to demonstrate 
that trial counsel fell below an objective standard of 
reasonableness, or that Petitioner was prejudiced by 
trial counsel’s performance. Simply stating that the 
testimony from the mitigation witnesses was inade-
quate is insufficient. The burden is on the Petitioner to 
allege facts to support his claim. Additionally, the in-
formation that Williams contends was not presented 
during the penalty phase is cumulative. Petitioner’s 
mother and aunt testified regarding Williams’s unsta-
ble home life as a child, the disappointment he faced 
when his basketball career ended with knee injury, 
how he was ineligible to graduate from high school, 
that he joined the job corps but was dismissed from the 
program due to a fight, that he returned home, could 
not find employment, hung out with the wrong crowds, 
did not seem to be himself, and was drinking alcohol. 
Petitioner has not been able to demonstrate why addi-
tional facts regarding these same life altering events 
would have changed the outcome. Petitioner has not 
overcome that presumption that counsel performed 
reasonably based on the evidence presented. There-
fore, Petitioner is denied relief on this claim. 

 
III.B.v. Trial counsel failed to compile 
Williams’s history of abuse and neglect 

 In his amended habeas petition, Williams also 
claims that trial counsel failed to discover and present 
material details that would have supported a 
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mitigation theory based on Williams’s history of abuse 
and neglect. (Doc. 5, p. 60; see also pp. 45, 53). This 
claim included a list of family members that Williams 
contends were willing to testify at the penalty phase 
regarding Williams’s history of abuse and neglect. A 
similar claim was presented on collateral appeal. (Tab 
R. 41, pp. 226-27). 

 Respondent answers that this claim is procedur-
ally barred because it was dismissed on an independ-
ent and adequate state law ground. (Doc. 14, p. 40). A 
decision based on Rule 32.6(b) is a decision on the mer-
its for purposes of federal habeas review, so in the ab-
sence of procedural default, this court will now 
examine the reasonableness of the Rule 32 court’s de-
cision. 

 In response to Williams’ claim, the Rule 32 court 
wrote: 

 In Waters v. Thomas, 46 F. 3d 1506, 1514 
(11th Cir. 1995) (en banc), the Eleventh Cir-
cuit held that “[t]he mere fact that other wit-
nesses might have been available or that 
other testimony might have been elicited from 
those who testified is not a sufficient ground 
to prove ineffectiveness of counsel.” Further, 
in Thomas v. State, 788 So. 2d 860, 893 
(Ala.Crim.App. 1998), the Alabama Court of 
Criminal Appeals held that “[a] claim of fail-
ure to call witnesses is deficient it if does not 
show what the witnesses would have testified 
to and how that testimony might have 
changed the outcome”) (emphasis added). Wil-
liams fails to proffer in his second amended 
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Rule 32 petition what specific facts a particu-
lar witness could have testified about or argue 
how much testimony would have been miti-
gating. Indeed, Williams does not identify a 
single specific instance of abuse inflicted on 
him by a specific family member in his second 
amended petition. Further, even if members of 
Williams’ family would have been willing to 
testify about alleged instances of abuse, the 
State would have been able to rebut them 
with Williams’ own words. In his pre-trial 
mental evaluation report, Dr. Vonceil Smith 
stated that “[Williams] denied [a] history of 
childhood sexual, emotional, or physical 
abuse.” Trial counsel cannot be ineffective for 
not presenting mitigating evidence that ei-
ther does not exist or that would have been 
directly refuted by Williams’ own statements 
to a mental health professional. The Court 
finds that the allegation . . . fails to meet the 
specificity and full factual pleading require-
ments of Rule 32.6(b), Ala.R.Crim.P.; there-
fore, it is summarily dismissed. 

(Tab R. 59, pp. 255-56). 

 The court finds the decision of the Rule 32 court 
reasonable under Strickland; the facts of this claim fail 
to demonstrate a Strickland claim. The Rule 32 court 
correctly identified the inherent problems in Peti-
tioner’s claim. In his amended habeas petition, Wil-
liams spends a considerable amount of time discussing 
what facts regarding abuse and neglect trial counsel 
could have revealed had trial counsel performed an ad-
equate investigation. However, Petitioner does not 
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even attempt to explain how presenting those addi-
tional cumulative facts would have changed the out-
come. Even if the evidence had been fully presented to 
the court and jury during the sentencing phase, it is at 
least debatable, and therefore, objectively reasonable, 
that it would not have swayed the sentencing deci-
sions. 

 Furthermore, evidence of childhood abuse, like 
that of drug and alcohol abuse, often can be a double-
edged sword, perhaps doing good or perhaps doing 
harm. For example, in Haliburton v. Secretary for the 
Dep’t of Corr., the Eleventh Circuit Court of Appeals 
quoted the testimony of an attorney on the difficulty of 
the decision to present such evidence: 

At the state evidentiary hearing, Bailey testi-
fied that he chose not to present evidence 
about Haliburton’s abusive background in 
part because such evidence “can paint an ap-
pealing picture of how your client was abused 
and all those factors lead up to him doing 
what [he] did and you may convince the jury 
of that absolutely; but you may also convince 
them that, paint a picture of Frankenstein.” 

342 F.3d 1233, 1244, n. 30 (11th Cir. 2003). Although 
Haliburton presented a different case with different is-
sues, involving a different petitioner, the difficulty in 
deciding whether to present childhood-abuse evidence 
remains the same. The effect such evidence might have 
on the jury cannot be determined to be universally fa-
vorable. That being the case, the court cannot simply 
assume that if counsel had presented such evidence, it 
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would have had a mitigating effect; it might have had 
just the opposite effect. Thus, counsel’s failure to pre-
sent in full detail and from numerous witnesses’ testi-
mony regarding Petitioner’s childhood abuse and 
neglect was not objectively unreasonable. Petitioner is 
not due relief on this claim. 

 
II.B.vi. Trial counsel failed to investi-
gate Williams’s history of mental ill-
ness. 

 Williams also asserts that trial counsel failed to 
adequately investigate his history of mental illness as 
a mitigating factor. (Doc. 5, pp. 60-62; see also p. 45). 
This same claim was presented in Williams’s second 
amended Rule 32 petition, with the exception that the 
Rule 32 petition was very abbreviated and alleged this 
claim in two sentences, as follows: 

Trial counsel failed to investigate the mental 
illness that pervades Mr. Williams’ family. 
Lacking this background information, trial 
counsel was unable to explore the likely con-
nection between Mr. Williams’ mental health 
and his involvement in Ms. Rowell’s death. 

(Tab R. 41, Claim VI.C.iii., p. 227). In applying the 
proper standards of habeas review, this court must 
view the state courts’ disposition of the claim as it was 
presented to the state courts in the second amended 
Rule 32 petition, not as it is more fully fleshed out in 
the instant amended habeas petition. 
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 Respondent incorrectly asserts that this claim is 
barred from federal habeas review because the state 
court found it to be insufficiently pled under independ-
ent and adequate state law ground. (Doc. 14, p. 41). The 
court, therefore, will consider the reasonableness of the 
Rule 32 court’s decision under federal law. The Rule 32 
court stated: 

Williams has failed to identify . . . , a single 
member of his family that has ever suffered 
from any form of mental illness or argue how 
such a fact, even if true, might have been mit-
igating. Further, the pre-trial mental evalua-
tion performed by Dr. Voceil Smith “failed to 
disclose signs consistent with [a] diagnosis of 
formal thought disorder, major affective dis-
turbance, or severe cognitive impairment.” 
Smith also stated that, in his opinion, the 
“specific acts engaged in [by Williams] re-
quired planning, forethought, and were incon-
sistent with acts typically attributed to 
individuals with severe psychiatric disturb-
ance.” (State’s Exhibit B at p. 7) The Court 
finds that the allegation . . . fails to meet the 
specificity and full factual pleading require-
ment of Rule 32.6(b); therefore, it is summar-
ily dismissed. 

(Tab R. 59, pp. 256-57). 

 The decision by the Rule 32 court was reasonable. 
No evidence in the record supports the allegation that 
Williams suffered from a serious mental illness. In 
fact, the evidence in the record supports the opposite 
finding. Williams was found competent to stand trial in 
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the pretrial mental evaluation. Further, in the sentenc-
ing order the trial judge found “by a preponderance of 
the evidence that the defendant was not under the ex-
treme mental or emotional disturbance at the time of 
the offense.” (Tab R. 55, p. 108). No reasonable proba-
bility exists that an investigation into Williams’s or his 
family’s mental history would have changed the out-
come of the penalty phase. 

 Under these circumstances, it was not unreasona-
ble for trial counsel to fail to present a mental illness 
as a mitigating factor. This claim is without merit and 
due to be denied. 

 
III.B.vii. Trial counsel failed to show 
that Williams’s background contributed 
to him committing capital murder 

 Williams also contends that trial counsel failed to 
show that Williams’s background contributed to his 
committing capital murder. (Doc. 5, p.61). This claim is 
very similar to its Rule 32 predecessor (Tab R. 41, p. 
227), except that the amended habeas petition in-
cluded additional factual allegations that are not 
properly before this court. In his second amended Rule 
32 petition, Williams states: 

It is well known in the mental health profes-
sion that a person who commits a homicide in 
connection with a sexual assault typically fits 
a pattern. See, e.g., Carl P. Malmquist, Homi-
cide, A Psychiatric Perspective ch. 10 (Ameri-
can Psychiatric Press, 1996). According to 
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Malmquist, many mental health professionals 
have suggested that three formative events 
are present in someone with a propensity to 
commit a homicide in connection with sexual 
assault: (1) direct physical or sexual trauma; 
(2) blocking of attachments that should have 
taken place between child and primary care-
taker; (3) failure of an adult to serve as a role 
model. Id. 

 Not everyone with those characteristics 
goes on to commit a homicide in connection 
with a sexual assault, but the point is that 
someone like Mr. Williams, who had all three 
factors present, is put at a distinct disad-
vantage by events that happened during his 
formative years. By failing to bring forth all 
relevant facts relating to Mr. Williams’ forma-
tive years, trial counsel presented the jury 
with an incomplete and out-of-context picture 
of Mr. Williams. Trial counsel’s failure re-
sulted in the jury making its sentencing de-
termination based on the State’s unrebutted 
guilt-phase evidence and the brief testimony 
of two defense witnesses during the penalty 
phase. Trial counsel’s unreasonable failures 
prejudiced Mr. Williams by depriving him of 
his rights under the Fifth, Sixth, and Four-
teenth Amendments to the U.S. Constitution, 
Article I, § 6 of the Alabama Constitution, and 
Alabama law. 

(Tab R. 41, Claim VI.C.iv., pp. 227-28). 

 Respondent again incorrectly asserts that this 
claim is precluded from federal review because it was 
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denied on an independent and adequate state law 
ground. (Doc. 14, p. 40). In the absence of procedural 
default, the court will address the reasonableness of 
the Rule 32 court’s decision under federal law. 

 In denying this claim, the Rule 32 court wrote: 

The crux of Williams’ allegation . . . appears to 
be that his trial counsel were somehow inef-
fective for not presenting a mental health ex-
pert. Williams’ only support . . . is to cite the 
Court to a 1996 article in the American Psy-
chiatric Press and argue that trial counsel 
were ineffective for failing to present evidence 
that Williams meets “a pattern” associated 
with people that commit murder during sex-
ual assault. 

 In Horsley v. Alabama, 45 F.3d 1486, 1495 
(11th Cir. 1995), the Eleventh Circuit held: 

To prove prejudice by failure to investi-
gate and failure to produce a certain kind 
of expert witness, a habeas petitioner 
must demonstrate a reasonable likeli-
hood that an ordinary competent attor-
ney conducting a reasonable 
investigation would have found an expert 
similar to the one eventually produced. 

Similarly, the Alabama Court of Criminal Ap-
peals has held that: 

claims of failure to investigate must show 
with specificity what information would 
have been obtained with investigation, 
and whether, assuming the evidence is 
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admissible, its admission would have pro-
duced a different result. 

Thomas v. State, 766 So.2d 860, 892 (Ala. 
Crim. App. 1998), citing, Nelson v. Hargett, 
989 F.2d 847, 850 (5th Cir. 1993). 

 Williams fails to identify to the Court . . . 
by name or field of expertise any expert in 
any field that would have testified at trial to 
the purported “facts” he now alleges. . . . See 
Boyd v. State, 2003 WL 22220330, at *13 
(holding that Boyd’s claim his trial counsel 
failed to procure expert assistance failed to 
state a claim because “Boyd’s petition [did] 
not disclose what type of expert counsel 
should have obtained”). The Court finds that 
the allegation . . . fails to meet the specificity 
and full factual pleading requirement of Rule 
32.6(b), Ala.R.Crim.P.; therefore, it is sum-
marily dismissed. 

(Tab R. 59, pp. 42-4324). 

 This court finds the decision of the Rule 32 court 
reasonable; this claim is without merit, and is no dif-
ferent than the claim regarding trial counsel’s failure 
to investigate Williams’s mental history. This claim is 
another unsubstantiated allegation that cannot be the 
basis of habeas relief. Further, had such evidence been 
presented to the jury during the sentencing phase, 

 
 24 Page 42 of the Rule 32 court’s opinion is missing from the 
official record. Therefore, the page numbers found on the bottom 
of the page are used in this reference instead of the page numbers 
used for the record, which are at the top right-hand corner of the 
page. 
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nothing even suggests that it would have altered the 
outcome. Without more, this claim is due to be denied. 

 
III.B.viii. Trial counsel failed to present 
Williams’s redeeming characteristics 

 Williams also contends that trial counsel failed to 
develop and present his redeeming characteristics, in-
cluding that he was a likeable kid, participated in com-
petitive sports, attended church, and had an 
extraordinary affection for children. (Doc. 5, pp. 62-63). 
Williams asserts that trial counsel failed to adequately 
investigate potential mitigating factors, and that his 
“death sentence was the damning consequence of trial 
counsel’s failure to conduct a constitutionally adequate 
mitigation investigation.” Id. at p. 64. This claim is vir-
tually the same as its second amended Rule 32 prede-
cessor, which states: 

 Trial counsel also failed to develop and 
present evidence about any of Mr. Williams’ 
redeeming personal characteristics. Capital 
defendants are entitled to present as mitiga-
tion evidence “any aspect of a defendant’s 
character or record.” Lockett v. Ohio, 438 U.S. 
586, 604 (1978). Despite having this constitu-
tionally-afforded opportunity, trial counsel 
failed to investigate and present any of Mr. 
Williams’ redeeming characteristics. This fail-
ure denied Mr. Williams the right to effective 
assistance of counsel under Article I, § 6 of the 
Alabama Constitution and the Sixth and 
Fourteenth Amendments to the United States 
Constitution. 
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 Mr. Williams was a successful athlete and 
[a] popular student during his time at Ash-
ville High School, and people accessible to 
trial counsel possessed a wealth of infor-
mation about Mr. Williams’ redeeming char-
acteristics. Those people included the 
individuals listed above at ¶ 61 and the fol-
lowing: Larry Touart25 (coach), Brad Williams 
(friend), Bernard Bozeman (friend), Alister 
Cook26 (friend), Tamika Brewster27 (friend), 
Susan Reynolds (friend), Terry Jones28 (minis-
ter), and other friends and former teammates. 
These witnesses, and others, could have testi-
fied to the details discussed in ¶¶ 54-57 above. 
In addition, relatives such as Crystal Thomas 
and Gwen Davis would have testified about 
Mr. Williams extraordinary affection for chil-
dren. Such testimony would have been crucial 
in this case, where young children were found 
at the crime scene. Trial counsel talked to 

 
 25 Respondent asserts that this claim, as it relates to Larry 
Touart, is procedurally defaulted because he was not mentioned 
in any of the previous pleadings. (Doc. 14, p. 45). That assertion is 
incorrect. See Tab R. 41, ¶ 66, p. 229. 
 26 Respondent asserts that this claim, as it relates to Alister 
Cook, is procedurally defaulted because he was not mentioned in 
any of the previous pleadings. (Doc. 14, p. 43). That assertion is 
incorrect. See Tab R. 41, ¶ 66, p. 229. 
 27 Respondent asserts that this claim, as it relates to Tamika 
Brewster, is procedurally defaulted because she was not men-
tioned in an of the previous pleadings. (Doc. 14, p. 43). That asser-
tion is incorrect. See Tab R. 41, ¶ 66, p. 229. 
 28 Respondent asserts that this claim, as it relates to Alister 
Cook, is procedurally defaulted because he was not mentioned in 
any of the previous pleadings. (Doc. 14, p. 45). That assertion is 
incorrect. See Tab R. 41, ¶ 66, p. 229. 
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neither Ms. Thomas or Ms. Davis even 
[though] they were living in Ragland and 
Gadsden, respectively, during counsels’ repre-
sentation of Mr. Williams. Therefore, counsel 
decided against presenting evidence of Mr. 
Williams’ normally high affection for children 
without first investigating whether such evi-
dence was available. 

(Tab R. 41, p. 228). 

 The Rule 32 court held that at least part of this 
claim was procedurally defaulted because it failed to 
meet the specificity and full factual pleading require-
ments under Rule 32.6(b) (Tab R. 258-59). However, 
under Borden, the Rule 32 court’s decision constituted 
a decision on the merits, and the claim is not procedur-
ally defaulted. Therefore, the court will address the 
reasonableness of the state court’s decision under 
Strickland. 

 In denying this claim, the Rule 32 court wrote: 

 Concerning his assertion his trial counsel 
should have presented testimony that he was 
a popular student and successful athlete in 
high school, Williams merely refers the Court 
to paragraphs 54-57 of his second amended 
petition and then lists the names of individual 
that, he contends, were willing to testify dur-
ing the penalty phase. Further, Williams fails 
to proffer in his second amended Rule 32 peti-
tion specifically what a particular witness 
could have testified about or argue how such 
testimony would have been so mitigating it 
could have caused a different result at trial. 



App. 389 

See Thomas v. State, 766 So. 2d 860, 893 
(Ala.Crim.App. 1998) (holding that “[a] claim 
of failure of call witnesses is deficient if it does 
not show what the witnesses would have tes-
tified to and how that testimony might have 
changed the outcome”) (emphasis added). The 
Court finds that this allegation in Part 
VI.C.(v) of Williams’ second amended Rule 32 
petition fails to meet the specificity and full 
factual pleading requirements of Rule 32.6(b), 
Ala.R.Crim.P; therefore, it is summarily dis-
missed. 

. . . Williams contends that [Crystal] Thomas 
and [Gwen] Davis would have testified to 
“[his] extraordinary affection for children.” 
Second petition at p. 44) Williams argues that 
“[s]uch testimony would have been crucial in 
this case, where young children were found at 
the scene.” Id. 

 In Chandler v. United States, 218 F.3d at 
1322, the Eleventh Circuit observed the 
“every reasonable trial lawyer knows, charac-
ter witnesses that counsel called could be 
cross-examined by the Government.” In 
Brooks v. State, 695 So. 2d 176, 181 (Ala. Crim. 
App. 1996), the Alabama Court of Criminal 
Appeals held that: 

[Brooks’] trial counsel’s decision not to 
put on any character evidence was a stra-
tegic decision and one that was probably 
wise in this case—in light of the fact that 
there was evidence at the hearing that 
the state would have produced a lit [sic] 
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of victim impact evidence had [Brooks] 
presented his character witnesses. 

Further, in Jackson v. State, 791 So. 2d 979, 
1026 (Ala. Crim. App. 2000), the Alabama 
Court of Criminal Appeals found that: 

 To rebut Jackson’s claim of good 
character, the State cross-examined one 
of Jackson’s character witnesses regard-
ing Jackson’s prior misdemeanor assault 
conviction and his suspension from school 
for[m] carrying a gun. This cross-exami-
nation was proper both to test the wit-
ness’s credibility as to his knowledge of 
Jackson’s character and to rebut the mit-
igating evidence offered by [ ] Jackson. 

 The Court is aware that if Williams’ trial 
counsel had offered evidence he had some “ex-
traordinary” affection for children that the 
jury and the trial court would have been re-
quired to give it consideration. The Court is 
also aware that the jury and trial court would 
not have been required to find such evidence 
was actually mitigating. To state the obvious, 
character evidence is a two-edge sword. The 
same evidence that might be considered miti-
gating in one case could be devastating in an-
other. Williams knew that the victim’s two 
young children were in the house. Despite 
that, he entered the victim’s bedroom and pro-
ceeded to rape and murdered her. Had trial 
counsel offered evidence that Williams had an 
extraordinary affection for children, this 
Court is confident beyond any reasonable 
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doubt that the prosecution would have, at a 
minimum, vigorously argued to the jury that, 
under these circumstances of this case, it was 
not mitigating. Testimony in this vein would 
have also allowed the State to introduce vic-
tim impact evidence, including evidence of the 
possible psychological effects that the victim’s 
children might suffer in the future due to be-
ing present at the same time [their] mother 
was brutally murdered. Williams was in no 
way prejudiced because this evidence was not 
presented to the jury during the penalty 
phase. The court finds this allegation is with-
out merit; therefore, it is denied. Rule 32.7(d), 
Ala.R.Crim.P. 

(Tab R. 59, pp. 258-59). 

 This court finds the decision of the Rule 32 court 
reasonable under federal law. Even viewing the facts 
sympathetically for Petitioner, Williams has not car-
ried his burden to show that his trial counsel was defi-
cient or how testimony regarding his high school 
popularity might have changed the outcome. Peti-
tioner’s aunt and mother gave testimony similar to 
that testimony Williams claims was not presented. 
Williams’s mother, Charlene, testified that Williams 
regularly attended church as a child (Tab R 19, p. 554, 
line 22-24—p. 555, line 1), played football in junior 
high school and basketball in high school (Tab R. 19, p. 
555, lines 7-11), and that he was not a problem child 
(Tab R. 19, p. 558, lines 21-23). Williams’s aunt, Eloise, 
testified that Williams did not have a significant crim-
inal history (Tab R. 19, p. 563, lines 1-2) and was not a 
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trouble maker growing up (Id., lines 4-8). All of the in-
formation Williams complains should have been pre-
sented was presented. At best, Williams argues that 
the same evidence should have been presented 
through different witnesses. Under no circumstances 
can he satisfy the Strickland standard. Therefore, trial 
counsel’s decisions regarding mitigating witnesses was 
not objectively unreasonable. This portion of this claim 
is without merit. 

 The state court’s finding that trial counsel was not 
ineffective for failing to present to the jury Williams’s 
extraordinary affection for children is entitled to a pre-
sumption of correctness under 28 U.S.C. § 2254. No-
where has Petitioner attempted to show that these 
findings and conclusions are contrary to or an unrea-
sonable application of Strickland, or that he suffered 
any prejudice based on counsel’s failure to present 
such testimony. Indeed, this court finds that it was ob-
jectively reasonable that trial counsel did not present 
such testimony, as its mitigating value, if any, would 
have been greatly diminished by the State’s response. 
This claim is due to be denied. 

 In summary, Petitioner is entitled to no habeas re-
lief on the claim that he received ineffective assistance 
of counsel based on their failure to investigate or pre-
sent mitigation evidence. Petitioner has not shown 
“cause and prejudice” to excuse the procedural de-
faults. This claim is meritless and due to be denied. 
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CLAIM IV. APPELLATE COUNSEL RENDERED INEFFEC-

TIVE ASSISTANCE IN VIOLATION OF THE FIFTH, SIXTH, 
EIGHTH, AND FOURTEENTH AMENDMENTS TO THE 
UNITED STATES CONSTITUTION, THEREBY DEPRIVING 
PETITIONER OF A MEANINGFUL APPEAL 

 Claims for ineffective assistance of appellate coun-
sel are analyzed under the same Strickland standard 
as is applicable to claims of ineffectiveness at trial. 
Johnson v. Alabama, 256 F.3d 1156 (11th Cir. 2001); 
Clark v. Crosby, 335 F.3d 1303 (11th Cir. 2003). In 
Johnson, the Eleventh Circuit observed: 

It is difficult to win a Strickland claim on the 
grounds that appellate counsel pressed the 
wrong legal arguments where the arguments 
actually pursued were reasonable in the cir-
cumstances. We have emphasized that even in 
a death penalty case, counsel must be “highly 
selective about the issues to be argued on ap-
peal. . . .” United States v. Battle, 163 F.3d 1, 1 
(11th Cir. 1998). The district court, having 
considered the record and [counsel’s] testi-
mony during the state post-conviction pro-
ceeding, found that [counsel] had carefully 
considered many of the claims now raised in 
appeal, but ultimately chose to pursue the 
claims he felt were most likely to prevail and 
winnow out the arguments he thought were 
less persuasive. 

Id. at 1188. 

 Thus, keeping in mind the presumption of reason-
ableness favoring the decisions of counsel, a claim of 
ineffective assistance of appellate counsel will fail 
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unless the Petitioner can establish that counsel’s 
choice of issues to raise on appeal was unreasonable 
under the circumstances. The fact that potentially 
meritorious issues were not raised on appeal does not 
establish, by itself, ineffectiveness. Rather, the court 
must assess whether any reasonable attorney would 
have chosen the issues raised in lieu of the omitted is-
sues. If so, counsel’s choice of issues cannot be second-
guessed. Likewise, issues lacking merit cannot estab-
lish the requisite prejudice under the Strickland 
standard. 

 Turning to the allegations of this case, Petitioner 
contends that his appellate counsel was ineffective for 
failing to raise the ineffective assistance of counsel 
claims above. (Doc. 5, pp. 65-66). Petitioner alleged this 
same claim in his second amended Rule 32 predecessor 
(Tab R. 41, p. 239), with the exception that the 
amended habeas petition is expanded to include that 
appellate counsel was ineffective for failing to raise a 
Batson claim. (Doc. 5, p. 66). 

 The Rule 32 court addressed Petitioner’s allega-
tion of ineffective assistance of appellate counsel as fol-
lows: 

In Part VII, paragraph 67 on pages 44-45 of 
Williams second amended Rule 32 petition, he 
alleges that his appellate counsel were inef-
fective for not raising on direct appeal the al-
legations of ineffective assistance of trial 
counsel he has pleaded in his second amended 
Rule 32 petition. The Court has reviewed the 
allegations of ineffective [assistance] of trial 
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counsel in Williams’ second amended Rule 32 
petition and finds that these allegations fail to 
contain specific facts that, if true, would estab-
lish trial counsel’s performance was deficient 
and caused Williams to be prejudiced as re-
quired by Strickland. Williams’ allegations he 
received ineffective assistance from his trial 
counsel either fail to meet the pleading re-
quirement of Rule 32.6(b) or fail to state a 
claim as required by Rule 32.7(d), 
Ala.R.Crim.P. See Colbert v. State, 733 SO. 2d 
901, 903 (Ala. Crim. App. 1997) (holding that 
“[If trial counsel was not ineffective, then ap-
pellate counsel could not have been ineffective 
for failing to challenge on appeal trial coun-
sel’s effectiveness”); see also Gibby v. State, 
753 So. 2d 1206, 1208 (Ala.Crim. App. 1999) 
(holding that “[c]ounsel cannot be ineffective 
for failing to raise nonmeritorious claims”). 
The Court finds that the allegation in Part VII 
fails to state a claim or establish that a mate-
rial issue of fact or law exists as required by 
Rule 32.7(d); therefore, it is denied. [The] 
Court further finds that Williams has failed to 
plead facts in his second amended Rule 32 pe-
tition sufficient to state a meritorious claim of 
ineffective assistance of trial or appellate 
counsel. Rules 32.6(b) and 32.7(d), 
Ala.R.Crim.P.; see also Boyd v. State, 2003 WL 
22220330, at *6 (holding that “a Rule 32 peti-
tioner is not automatically entitled to an evi-
dentiary hearing on any and all claims raised 
in the petition”). 

(Tab R. 59, p. 261-62). 
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 Respondent asserts that this claim should be de-
nied on several grounds: (1) the state court dismissed 
this claim because it failed to establish a material is-
sue of fact or law, pursuant to Rule 32.7(d), which is 
entitled to a presumption of correctness; (2) it was 
raised in the second amended Rule 32 petition, but 
then abandoned on appeal because Petitioner either 
did not brief this issue or address the court’s holding; 
and (3) it was dismissed pursuant to Rule 32.6(b), 
which is an “independent and adequate” state law 
ground. (Doc. 14, pp. 47-48). In his brief to the Alabama 
Court of Criminal Appeals on denial of the second 
amended Rule 32 petition, Williams did include in the 
heading of Claim VI.A.1. that appellate counsel was in-
effective, but with absolutely no argument accompany-
ing it.29 See Tab R. 50, p. 14. Williams mentioned his 
claim of ineffective assistance of appellate counsel in 
his appeal brief to the Alabama Court of Criminal Ap-
peals in the discussion of claims that were defaulted 
under Rule 32.6(b), but made no specific argument re-
garding this claim.30 (Tab R. 50, p. 45, n. 13). Williams 

 
 29 At page 14 of his appellate brief, the following heading ap-
pears, but with absolutely no ineffective assistance of appellate 
counsel argument accompanying it: 

1. The Facts Pled in the Second Amended Petition Estab-
lish that Mr. Williams was Denied the Effective Assis-
tance of Trial Counsel and Appellate Counsel, 
Therefore, Summary Dismissal Was Error. 

(Tab R. 50, p. 14) (emphasis added) 
 30 On page 45 of his brief to the Alabama Court of Criminal 
Appeals, footnote 13 reads, “The Court dismissed the following 
claims in Mr. Williams’s Second Amended Petition, in part or in 
whole, for lack of specificity: . . . Claim VII (ineffective  
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mentioned in his appeal brief to the Alabama Court of 
Criminal Appeals that he received ineffective assis-
tance of appellate counsel in his conclusion at VII, but 
again, with absolutely no argument. (Tab R. 50, p. 63).31 
In light of the above, the Alabama Court of Criminal 
Appeals stated that “Williams does not challenge the 
trial court’s ruling as to the claims of ineffective assis-
tance of appellate counsel” and did not address it fur-
ther. (Tab R. 60, p. 7, n. 2).32 Alabama Rule of Appellate 
Procedure 28(a)(7) states, in part, that a brief must 
contain “[a] full statement of the facts relevant to the 
issues presented for review, with appropriate 

 
assistance of appellate counsel), (C.230).” (Tab R. 50, p. 45, n. 
13) (emphasis added). 
 31 Page 63 of his appellate brief conclusion states: “For these 
reasons, Mr. Williams respectfully requests that this Court re-
verse the Circuit Court’s denial of relief, and find that he re-
ceived ineffective assistance of counsel both at trial an on 
direct appeal in violation of the Fourth, Fifth, Sixth, Eighth, and 
Fourteenth Amendments for the Federal Constitution, the Ala-
bama Constitution and Alabama law.” (Tab. R. 50, p. 63) (empha-
sis added). 
 32 In his brief to the Alabama Supreme Court, Williams in-
cludes his ineffective assistance of appellate counsel claim in his 
argument that all of his ineffective assistance of counsel claims 
were erroneously dismissed by the Court of Criminal Appeals. 
(Tab R. 54, pp. 12-13). At page 12 of his brief to the Alabama Su-
preme Court, it states, “At part VII of both the first and second 
Amended Petitions, Mr. Williams described a claim of ineffective 
assistance of appellate counsel’s performance on the direct appeal 
of his trial. This claim referred to the seventeen prior claims of 
ineffective assistance of counsel and specifically noted that none 
of them had been raised in the direct appeal.” (Tab R. 54, p. 12). 
The Alabama Supreme Court affirmed the Alabama Court of 
Criminal Appeals decision without an opinion. 
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references to the record. . . .”33 Williams’s brief on this 
issue failed to comply with the requirements of Rule 
28(a)(7), Ala. R. App. P. As such, this claim has not been 
exhausted in state court. Therefore, the only state 
court that has ever expressly addressed the claim is 
the Rule 32 court, which denied the claim on the mer-
its, and alternatively, on procedural grounds. 

 If a federal claim has not first been exhausted in 
state court, this court may also find that it is “proce-
durally defaulted, even absent a state court determi-
nation to that effect, if it is clear from state law that 
any future attempts at exhaustion would be futile.” 
Bailey v. Nagle, 172 F.3d 1299, 1305 (11th Cir. 1999) 
(citing Picard v. Connor, 404 U.S. 270, 276 (1971) and 
Snowden v. Singletary, 135 F.3d 732, 737 (11th Cir. 
1998)). Until recently, this claim would have been 
deemed procedurally defaulted because it had not been 
exhausted, and any attempts to exhaust the claim 
would be futile because of the state’s procedural bars 
on successive petitions and the statute of limitations. 
Rules 32.2(b) and (c), Ala. R. Crim. P. However, the Su-
preme Court recently held in Martinez v. Ryan: 

when a State requires a prisoner to raise an 
ineffective-assistance-of-trial-counsel claim 

 
 33 In U.S. v. Gupta, 463 F.3d 1182, 1195 (11th Cir. 2006), the 
Eleventh Circuit has also stated, “[w]e may decline to address an 
argument where a party fails to provide arguments on the merits 
of an issue in its initial or reply brief. Without such argument the 
issue is deemed waived. See Greenbriar, Ltd. v. City of Alabaster, 
881 F.2d 1570, 1573 n. 6 (11th Cir.1989) (deeming issue waived 
where party fails to include substantive argument and only 
makes passing reference to the order appealed from).” 
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in a collateral proceeding, a prisoner may es-
tablish cause for a default of ineffective-assis-
tance claim in two circumstances. The first is 
where the state courts did not appoint counsel 
in the initial-review collateral proceeding for 
a claim of ineffective assistance at trial. The 
second is where appointed counsel in the ini-
tial-review collateral proceeding, where the 
claim should have been raised, was ineffec-
tive under the standards of Strickland v. 
Washington, 466 U.S. 688, 104 S. Ct. 2052, 80 
L.Ed. 2d 674 (1984). To overcome the default, 
a prisoner must also demonstrate that the 
underlying ineffective-assistance-of-trial-
counsel claim is a substantial one, which is to 
say that the prisoner must demonstrate that 
the claim has some merit. Cf. Miller-El v. 
Cockrell, 537 U.S. 322, 123 S. Cr. 1029, 154 
L. Ed. 2d 931 (2003) (describing standards for 
certificates of appealability to issue). 

Martinez, 2012 WL 912950 at *8. Therefore, under the 
Court’s ruling in Martinez, Williams has demonstrated 
cause to overcome any procedural default of this inef-
fective assistance claim. 

 However, Martinez also requires that a habeas pe-
titioner demonstrate prejudice, or that his claim has 
merit; Williams has not made such a demonstration. 
As the Rule 32 court noted, and this court further ex-
plained above, all of Williams’s ineffective assistance 
of counsel claims were non-meritorious, procedurally 
defaulted, or both. Appellate counsel’s failure to raise 
these ineffective assistance of counsel claims, even if 
not the product of a strategic choice, caused no 
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prejudice to the defense. Consequently, this claim is 
due to be denied. 

 
CLAIM V. PROSECUTOR DENIED PETITIONER A FAIR 
TRIAL AND SENTENCING DETERMINATION BY ENGAGING 
IN A CONSISTENT PATTERN OF GROSS MISCONDUCT 

 In his amended habeas petition, Williams com-
bines several allegations of prosecutorial misconduct 
that were first presented either on direct or collateral 
appeal. Because the state courts addressed them sepa-
rately, each claim will be discussed as it was presented 
to the state courts. 

 
V.A. Prosecutor’s improper comments re-
garding aggravating circumstances. 

 Petitioner first contends that the prosecutor’s im-
proper comments during guilt-phase closing argu-
ments denied him his right to a fair trial. (Doc. 5, p. 68). 
This claim is substantially similar to Claim XIII, that 
was presented on direct appeal, which states in perti-
nent part: 

 The State Prosecutor argued: 

These are the kinds of things you can see on 
TV that happens somewhere else-not in Ash-
ville, Alabama. This is a horrendous case and 
it deserves a capital-murder verdict. 

 Marcus Williams contends that this 
statement in the closing argument of the 
State Prosecutor was more than mere 
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argument. This argument was an invitation 
for the jury to go outside the law and the facts 
of this case. This was an invitation for the jury 
to find more aggravating circumstances than 
the jury was authorized by law to find. 

 The law provides in 13A-5-49 (8) Code of 
Alabama, 1975 that an aggravating circum-
stance is: 

(8) The capital offense was especially hei-
nous, atrocious, or cruel compared to other 
capital offenses. 

 It has been held that “heinous” refers to a 
crime or act that is extremely wicked or 
shockingly evil; atrocious means outrageously 
wicked and vile; cruel means designed to in-
flict a high degree of pain with utter indiffer-
ence of others. Johnson v. State, 399 So.2d 859 
(Ala.Cr.App. 1979), aff ’d in part and reversed 
in part 399 So. 2d 873 (Ala. 1981). 

(Tab R. 28, pp. 65-66) (emphasis added). 

 In its examination of the claim on direct appeal, 
the Court of Criminal Appeals wrote: 

The appellant argues that the prosecutor’s 
comment encouraged the jury to find as an ag-
gravating circumstance that the crime was es-
pecially heinous, atrocious, or cruel compared 
to other capital offenses. See § 13A-5-49(8), 
Ala.Code 1975. Because he did not object to 
the prosecutor’s comment at trial, we review 
this argument for plain error. See Rule 45A, 
Ala.R.App.P. 
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FN During the rebuttal portion of the 
State’s penalty phase instructions, the 
prosecutor referred to the crime as “hor-
rible.” (R. 579.) At the close of the trial 
court’s instructions, the appellant asked 
for a curative instruction, alleging that 
the use of the word “horrible” implied 
that the especially heinous, atrocious, or 
cruel aggravating circumstance was pre-
sent. However, the appellant subse-
quently withdrew the request and 
announced that he was satisfied with the 
trial court’s instruction. (R. 595.) 

 In reviewing a prosecutor’s closing argu-
ment, the standard is whether the argument 
“ ‘so infected the trial with unfairness as to 
make the resulting conviction a denial of due 
process.’ ” Darden v. Wainwright, 477 U.S. 168, 
181, 106 S.Ct. 2464, 2471, 91 L.Ed.2d 144 
(1986) (quoting Donnelly v. DeChristoforo, 416 
U.S. 637, 94 S.Ct. 1868, 40 L.Ed.2d 431 
(1974)). 

“In reviewing allegedly improper prose-
cutorial comments, conduct, and ques-
tioning of witnesses, the task of this 
Court is to consider their impact in the 
context of the particular trial, and not to 
view the allegedly improper acts in the 
abstract. Whitlow v. State, 509 So. 2d 252, 
256 (Ala.Crim.App. 1987); Wysinger v. 
State, 448 So. 2d 435, 438 (Ala.Cr.App. 
1983); Carpenter v. State, 404 So. 2d 89, 
97 (Ala.Cr.App. 1980), cert denied, 404 So. 
2d 100 (Ala. 1981). Moreover, this Court 
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has also held that statements of counsel 
in argument to the jury must be viewed 
as delivered in the heat of debate; such 
statements are usually valued by the jury 
at their true worth and are not expected 
to become factors in the formation of the 
verdict. Orr v. State, 462 So. 2d 1013, 1016 
(Ala.Cr.App. 1984); Sanders v. State, 426 
So. 2d 497, 509 (Ala.Cr.App. 1982).” 

Bankhead v. State, 585 So. 2d 97, 106-07 
(Ala.Cr.App. 1989), aff ’d in relevant part, 585 
So. 2d 112, 127 (Ala. 1991), rev’d on other 
grounds, 625 So. 2d 1146 (Ala. 1993). 

“ ‘During closing argument, the prosecu-
tor, as well as defense counsel, has a right 
to present his impressions from the evi-
dence, if reasonable, and may argue every 
legitimate inference.’ Rutledge v. State, 
523 So. 2d 1087, 1100 (Ala.Cr.App. 1987), 
rev’d on other grounds, 523 So. 2d 1118 
(Ala. 1988) (citation omitted). Wide dis-
cretion is allowed the trial court in regu-
lating the arguments of counsel. Racine v. 
State, 290 Ala. 225, 275 So. 2d 655 (1973). 
‘In evaluating allegedly prejudicial re-
marks by the prosecutor in closing argu-
ment, . . . each case must be judged on its 
own merits, Hooks v. State, 534 So. 2d 329, 
354 (Ala.Cr.App. 1987), aff ’d, 534 So. 2d 
371 (Ala. 1988), cert. denied, 488 U.S. 
1050, 109 S.Ct. 883, 102 L.Ed.2d 1005 
(1989) (citations omitted) (quoting Bar-
nett v. State, 52 Ala. App. 260, 264, 291 So. 
2d 353, 357 (1973)), and the remarks 
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must be evaluated in the context of the 
whole trial, Duren v. State, 590 So. 2d 369 
(Ala. 1991). ‘In order to constitute reversi-
ble error, improper argument must be 
pertinent to the issues at trial or its nat-
ural tendency must be to influence the 
finding of the jury.’ Mitchell v. State, 480 
So. 2d 1254, 1257-58 (Ala.Cr.App. 1985) 
(citations omitted). ‘To justify reversal be-
cause of an attorney’s argument to the 
jury, this court must conclude that sub-
stantial prejudice has resulted.’ Twilley v. 
State, 472 So. 2d 1130, 1139 (Ala.Cr.App. 
1985) (citations omitted).” 

Coral v. State, 628 So. 2d 954, 985 (Ala.Cr.App. 
1992), aff ’d, 628 So. 2d 1004 (Ala. 1993), cert. 
denied, 511 U.S. 1012, 114 S.Ct. 1387, 128 
L.Ed.2d 61 (1994). 

“There is no impropriety in a prosecutor’s 
appeal to the jury for justice and to 
properly perform its duty. ‘ “We view the 
comments as a call for justice, not sympa-
thy, and, thus, conclude that they are 
within the wide latitude allowed prosecu-
tor’s in their exhortation to the jury to 
discharge its duty.” Ex parte Waldrop, 459 
So. 2d 959 (Ala. 1984), cert. denied, 471 
U.S. 1030, 105 S.Ct. 2050, 85 L.Ed.2d 323 
(1985); Rutledge v. State.’ Gentry v. State, 
689 So. 2d 894, 906 (Ala.Ct.App. 1994), re-
versed on other grounds, 689 So. 2d 916 
(Ala. 1996).” 



App. 405 

Price v. State, 725 So. 2d 1003, 1033 
(Ala.Cr.App. 1997), aff ’d, 725 So. 2d 1063 (Ala. 
1998), cert. denied, 526 U.S. 1133, 119 S.Ct. 
1809, 143 L.Ed.2d 1012 (1999). Finally, we 
presume that the jury followed the trial 
court’s instructions. See Taylor v. State, 666 
So. 2d 36 (Ala.Cr.App. 1994), aff ’d, 666 So. 2d 
73 (Ala. 1995), cert. denied, 516 U.S. 1120, 116 
S.Ct. 928, 133 L.Ed.2d 856 (1996). 

After reviewing the prosecutor’s comment in 
context, we conclude that the comment was no 
more than a permissible appeal for justice. See 
Price, supra. Furthermore, during the penalty 
phase of the trial, the State informed the jury 
that the only aggravating circumstance it 
would rely on would be that the appellant 
committed the murder during the commission 
of a rape or an attempted rape. (R. 546-47, 
569.) Additionally, the trial court instructed 
the jury as follows: 

“The aggravating circumstance that is re-
lied upon by the State in this case is the 
following: That the capital offense was 
committed while the defendant was en-
gaged in commission of or attempt to com-
mit rape, robbery, burglary, or kidnaping. 
You may not consider any other aggravat-
ing circumstance other than the one that 
I have just read to you.” 

(R. 584) We presume the jury followed the 
trial court’s instructions. See Taylor, supra. 
Therefore, we do not find any plain error in 
this regard. 
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Williams, 795 So. 2d at 776-77, aff ’d, 795 So. 2d 785 
(Ala. 2001), cert. denied, 534 U.S. 900 (2001). 

 Respondent asserts that this claim is due to the 
denied because Williams cannot show that the state 
court’s adjudication of the claim was contrary to or an 
unreasonable application of federal law, or resulted in 
an unreasonable determination of the facts in light of 
the evidence. (Doc. 14, p. 50). This court agrees. 

 In light of the pleading requirements of § 2254 and 
the reasoning of the Alabama Court of Criminal Ap-
peals, the court finds that Williams has failed to show 
that the state court’s decision was contrary to or an 
unreasonable interpretation of federal law, or an un-
reasonable interpretation of the facts in light of the ev-
idence before it. Furthermore, reviewing the trial 
court’s jury instruction in its entirety, this court finds 
that the trial court properly instructed the jury that 
the aggravating circumstance on which the State re-
lied was rape, which the jury found to exist beyond a 
reasonable doubt. Continuing from the quoted jury in-
structions above, the trial judge stated: 

You may not consider in your deliberation any 
other aggravating circumstance other than 
the one that I have just read to you. The fact 
you have heretofore found the defendant 
guilty beyond a reasonable doubt of the capi-
tal offense of intentional murder during rape 
in the first degree establishes for the purpose 
of this hearing the existence beyond a reason-
able doubt of the aggravating circumstance 
relied on by the State. Because that 
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circumstance that the State relies on for ag-
gravation, is the capital offense was commit-
ted while the defendant was engaged in the 
commission of or attempt to commit rape. By 
your verdict yesterday, you have found beyond 
a reasonable doubt that that circumstance 
does exist. So the State has proven beyond a 
reasonable doubt the existence of one aggra-
vating circumstance, and that is the circum-
stance they rely on. 

(Tab. R. 23, pp. 584-85). The jury instructions cured 
any improper argument. The prosecutor’s closing argu-
ment did not “so infect[ ] the trial with unfairness as to 
make the resulting conviction a denial of due process.” 
Darden, 477 U.S. at 181, 106 S.Ct. at 2471. The state 
court’s decision was not an unreasonable application of 
United States Supreme Court law and thus Peti-
tioner’s claim lacks merit and is due to be denied. 

 
V.B. Prosecutor’s improper comments re-
garding the evidence presented 

 Williams argues in both his amended habeas peti-
tion and his second amended rule 32 petition that the 
prosecutor made improper statements that suggested 
that Williams should have presented evidence that 
someone else committed the crime and made com-
ments that were unduly burdensome to Williams. (Doc. 
5, p. 67; Tab R. 41, p. 230). Specifically, during closing 
arguments, the prosecutor stated, “[i]f Marcus Wil-
liams did not commit this crime, who did? What evi-
dence is there of any other person before you that 
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indicates someone else did it? There is none.” (Tab R. 
10, p. 493). The prosecutor also commented, “[h]e wants 
you to say it can’t be capital murder because she didn’t 
get raped until she was a corpse. That is the most—the 
worst thing I can think of for a man to sit down and 
say he raped her for fifteen or twenty minutes.” (Tab R. 
12, p. 508). This substantive claim was presented as 
Claim VIII in Williams’s second amended Rule 32 pe-
tition, (Tab R. 41, p. 230).34 The Rule 32 court did not 
issue an opinion on substantive Claim VIII. 

 Respondent contends that this claim is procedur-
ally defaulted because it was not raised at trial or on 
direct appeal, and it was abandoned during the Rule 
32 appeal. (Doc. 14, p. 52). Contrary to his contention 
that these claims were exhausted (Tab R. 21, p. 38), 
Williams failed to exhaust this substantive claim in his 
brief to the Alabama Court of Criminal Appeals and on 
writ of certiorari review to the Alabama Supreme 
Court. Williams incorrectly asserts that he exhausted 
this claim by presenting it in the brief to the Alabama 
Court of Criminal Appeals (Doc 21, p. 38; See Tab R. 
50, pp. 6, 16). However, the page cited by Williams re-
fers only to the claim that trial counsel gave ineffec-
tive assistance for failing to object to improper 
comments of the prosecutor, not the substantive claim 
that Williams was prejudiced by the prosecutor’s 

 
 34 Rule 32 substantive Claim VIII alleging that the prosecu-
tor denied Williams a fair trial due to improper comments con-
tains the same grounds for relief as Rule 32 ineffective assistance 
of counsel Claims VD and VE, for failing to object to the same al-
leged improper prosecutorial comments. 
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improper arguments. On page 6 of his brief to the Ala-
bama Court of Criminal Appeals, Williams states, 
“[d]uring the State’s guilt phase closing argument, 
counsel failed to object to the prosecutor’s comment on 
Mr. Williams’ decision not to testify on his own behalf.” 
(Tab R. 50, p. 6). On page 16 of the brief to the Alabama 
Court of Criminal Appeals, he states, “Trial counsel 
failed to conduct adequate cross-examinations of the 
State’s witnesses, failed to object to irrelevant and 
prejudicial evidence introduced by the State, and failed 
to object when the prosecutor commented on Mr. Wil-
liams’ decision not to testify.” (Tab R. 50, p. 16). Fur-
ther, Williams incorrectly asserts that he exhausted 
this claim by presenting it in his brief on writ of certi-
orari to the Alabama Supreme Court. (Doc 21, p. 38). 
However, the page cited by Williams refers only to the 
claim of ineffective assistance of counsel for failing to 
object to the prosecutor’s improper comments. On page 
24 of the brief to the Alabama Supreme Court, it states, 
“During the State’s guilt phase closing argument, 
counsel failed to object to the prosecutor’s comment on 
Mr. Williams’ decision not to testify on his own behalf.” 
(Doc. 21, p. 38; See Tab R. 54, pp. 24-25). 

 If a federal claim has not first been exhausted in 
state court, this court may also find that it is “proce-
durally defaulted, even absent a state court determi-
nation to that effect, if it is clear from state law that 
any future attempts at exhaustion would be futile.” 
Bailey v. Nagle, 172 F.3d 1299, 1305 (11th Cir. 1999) 
(citing Picard v. Connor, 404 U.S. 270, 276 (1971)) and 
Snowden v. Singletary, 135 F.3d 732, 737 (11th Cir. 



App. 410 

1998)). This claim has not been exhausted and is, 
therefore, procedurally defaulted as any attempts to 
exhaust the claim would be futile because of the state’s 
procedural bars on successive petitions and the statute 
of limitations. Rules 32.2(b) and (c) Ala. R. Crim. P. 

 The only “cause” asserted by Petitioner for failing 
to raise these substantive claims on direct appeal is in-
effective assistance of trial counsel Claim IID (trial 
counsel were ineffective in failing to object to improper 
testimony and physical evidence presented by the 
State), ineffective assistance of trial counsel Claim IIE 
(trial counsel prejudiced Williams by failing to object 
to the State’s impermissible closing argument), and in-
effective assistance of appellate counsel Claim IV. (Doc. 
21, p. 24). The arguments are unavailing, however, be-
cause these ineffective assistance of counsel claims are 
themselves without merit and thus cannot be cause to 
excuse the default of the substantive claim. 

 Even if this claim were exhausted, it is without 
merit. Much the same issue was addressed above as 
Claim IIE, where Williams alleged that trial counsel 
were ineffective for failing to object to the prosecutor’s 
comments when he stated, “[i]f Marcus Williams didn’t 
commit this crime, who did? What evidence is there of 
any other person before you that indicates someone 
else did it? There is none.” (See Doc. 5, p. 28.) This court 
already has concluded, in that context, that the Rule 
32 court’s resolution of the issue of whether the com-
ments ran afoul of Griffin v. California, 380 U.S. 609, 
615 (1965), was not contrary to, or an unreasonable ap-
plication of Supreme Court precedent. The same is true 
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here. The State’s argument was not improper. Thus, be-
cause the Rule 32 court’s resolution of this claim was 
neither contrary to, nor an unreasonable application of 
Supreme Court law, this claim is meritless and due to 
be denied. 

 Likewise, the court finds that prosecutor’s com-
ments regarding raping a corpse and that the crime 
was “the worst thing” did not “so infect[ ] the trial with 
unfairness as to make the resulting conviction [or sen-
tence] a denial of due process.” Darden v. Wainwright, 
477 U.S. 168, 181 (1986) (quoting Donnelly v. DeChris-
toforo, 416 U.S. 637, 643 (1974). See (Tab R. 12, p. 508, 
lines 6-11). These comments were consistent with the 
defense trial strategy. During the guilt phase closing 
arguments, trial counsel stated, 

You got his statements. She died. She quit 
breathing and didn’t move. It is in his state-
ments, but in that third statement, the order 
somehow reverses or they try to reverse it. 
You know, you can’t commit rape on someone 
already dead. They figured that out. That is 
why they went back for that other statement. 
If they get [it] in the order it was argued to 
you, rape and then murder, it changes. But 
that is not the way it is in those first two state-
ments and the testimony you heard. 

(Tab R. 11, p. 502). 

 Finally, had the Rule 32 court addressed this 
claim, this court can say with reasonable certainty that 
the Rule 32 court would have found it to be procedur-
ally barred because it could have been raised at trial 
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or on direct appeal. See Ala.R.Crim.P. 32.2(a)(3) and 
(a)(5). This claim cannot overcome any of the above 
hurdles and is, therefore, due to be denied. 

 This claim also asserted that Williams was preju-
diced by the prosecutor’s opening argument during the 
sentencing phase in which the prosecutor asserted ag-
gravating factors of burglary and robbery, which were 
not at issue in this case. (Doc. 5, p. 68). This same ar-
gument is presented in Claim XIV, (Doc. 5, p. 88), that 
the trial court denied Williams a fair trial by allowing 
the prosecutor’s improper opening arguments on the 
aggravating factors of burglary and robbery, and will 
be discussed infra. 

 
CLAIM VI. THE TRIAL COURT VIOLATED PETITIONER’S 
CONSTITUTIONAL RIGHTS UNDER THE FIFTH, SIXTH, 
EIGHTH, AND FOURTEENTH AMENDMENTS BY SEN-

TENCING HIM IN VIOLATION OF THE UNITED STATES 
CONSTITUTION 

VI.A. The trial court relied on a grossly in-
adequate pre-sentence report to sentence 
Petitioner 

 Williams asserts the following claim in both his 
amended habeas petition and his second amended 
Rule 32 petition, with the exception that the amended 
habeas petition contains an additional United State 
Supreme Court case quotation. The following appears, 
verbatim, in both the habeas and second amended Rule 
32 petitions: 
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 Use of a “perfunctory” presentence inves-
tigation report that “impl[ies] little, if any at-
tempt to subjectively evaluate” the defendant 
“hamstr[ings] the court’s consideration of the 
full mosaic of [the defendant’s] background 
and circumstances before determining the 
proper sentence.” Guthrie v. State, 689 So.2d 
935, 947 (Ala. Crim. App. 1996). Reliance on a 
perfunctory report that failed to convey the 
full range of Mr. Williams’ employment and 
school history denied Mr. Williams his right to 
individualized sentencing that embraces the 
objectives of consistency and humane, focused 
attention to the “uniqueness of the individ-
ual.” Eddings v. Oklahoma, 455 U.S. 104, 110 
(1982). In relying on a pre-sentence report 
with factual misrepresentations, omissions 
and error, the court violated the demands of 
due process, Townsend v. Burke, 334 U.S. 736 
(1948), and disregarded the “fundamental re-
spect for humanity underlying the Eighth 
Amendment . . . [which] requires considera-
tion of the character and record of the individ-
ual offender and the circumstances of the 
particular offense as a constitutionally indis-
pensable part of the process of inflicting the 
penalty of death.” Woodson v. North Carolina, 
428 U.S. 280, 304 (1976) (emphasis added). 

(Doc. 5, pp. 69-79; Tab R. 40, p. 189). 

 The Rule 32 court found that this claim was pro-
cedurally barred from postconviction review because it 
could have been but was not raised at trial and on ap-
peal. Rules 32.2(a)(3) and (a)(5), Ala.R.Crim.P. (R Tab 
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59, p. 220). The Alabama Court of Criminal Appeals af-
firmed the ruling of the Rule 32 court. (R Tab 60, p. 17). 
The Alabama Supreme Court denied certiorari review. 
(Tab R. 61). 

 Respondent argues, and this court agrees, that 
this claim is procedurally defaulted under independent 
and adequate state procedural grounds, which will pre-
clude this court’s review, absent a showing of cause and 
prejudice to excuse the default. (Doc. 14, p. 17). Peti-
tioner has not offered “cause and prejudice” to excuse 
the procedural default. This claim is, therefore, proce-
durally barred from this court’s review. 

 Furthermore, Petitioner has pointed to no specific 
part of, or information contained in, the pre-sentence 
report that is erroneous or that the court can say un-
dermines confidence in the outcome of the sentencing 
hearing. No evidence demonstrates that the infor-
mation contained in the pre-sentence report had any 
illegal detrimental effect on sentencing. In fact, during 
the sentencing hearing before the trial judge, trial 
counsel asked to have information stricken from the 
record and the trial judge obliged: 

Ms. Wilson: Your Honor, in the Pre-Sentence 
report by the probation officer, there is a com-
ment that states Mr. Williams was a confessed 
drug dealer. We would ask that be stricken as 
not being any evidence to be considered. 

The Court: The Court will strike that from 
consideration because I don’t really find any-
where to plug that in other than lack of prior 
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criminal activity. I don’t think that would be a 
proper way to prove that, just by a statement 
of the probation officer. I will not consider 
that. 

(Tab R. 25, p. 627-28). Trial counsel reviewed the pre-
sentence report to determine if information was erro-
neous or prejudicial to Williams, and the judge struck 
and disregarded improper information. This claim 
lacks merit and cannot serve as the basis for habeas 
relief. 

 
VI.B. Alabama’s sentencing scheme is un-
constitutional. 

VI.B.i. Judicial imposition of the 
death sentence denied Petitioner his 
Sixth Amendment right to a jury trial. 

 At pages 71 through 74 of the amended habeas pe-
tition, Williams contends that his death sentence is un-
constitutional under Ring v. Arizona, 536 U.S. 584 
(2002), because certain predicate facts necessary for 
the imposition of the death sentence were found by the 
trial judge and not the jury. (Doc. 5, p. 71). This claim 
is presented, verbatim, in the second amended Rule 32 
predecessor. (Tab R. 40, pp. 190-93). The Rule 32 court 
held that this claim was procedurally barred, and in 
the alternative, without merit: 

While the Court is aware that Ring was not 
decided until after Williams’ conviction had 
become final, nothing in the record indicates 
that Williams was limited in any way from 
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raising any claim or motion before or during 
trial. Further, because Williams was sen-
tenced to death, he could have raised any is-
sue, whether or not it was preserved at trial, 
on direct appeal. Thus, the Court finds that 
the allegation in Part II.(B)(I) is procedurally 
barred from postconviction review because it 
could have been but was not raised at trial 
and because it could have been but was not 
raised on appeal; therefore, it is summarily 
dismissed. Rules 32.2(a)(3) and (a)(5), 
Ala.R.Crim.P. 

Moreover, Williams concedes in his second 
amended Rule 32 petition that in Ex parte 
Waldrop, 859 So. 2d 1181 (Ala. 2002), the Ala-
bama Supreme Court “interpreted Ring as not 
affecting Alabama’s capital sentencing stat-
ute.” (Second amended petition on p. 8 n.3) 
Further, on June 24, 2004, the United States 
Supreme Court specifically held that “Ring 
announced a new procedural rule that does 
not apply retroactively to cases already final 
on direct review.” Schriro v. Summerlin, 2004 
WL 1402732, at *7 (June 24, 2004) Thus, in 
addition to being procedurally barred from 
postconviction review, the Court finds that the 
allegation in Part II.B.(I) of Williams’ second 
amended Rule 32 petition is without merit. 
Rule 32.7(d), Ala.R.Crim.P. 

(Tab R 59, pp. 221-22). 

 The Alabama Court of Criminal Appeals affirmed 
the Rule 32 court’s decision regarding the procedural 
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bar, and in the alternative, denied the claim on the 
merits: 

Williams’ claims that . . . his death sentence 
was unconstitutionally imposed because the 
jury and judge did not have to find that the 
aggravating circumstance outweighed the 
mitigating circumstances beyond a reasona-
ble doubt were also properly dismissed be-
cause they presented no material issue of fact 
or law which would have entitled Williams to 
relief. Rule 32.7(d), Ala. R. Crim. P. Ex parte 
Waldrop, 859 So. 2d 1181, 1186-90 (Ala. 2002) 
(rejecting the claims Williams now raises). 

(Tab R 60, p. 17). 

 Respondent contends that this claim is procedur-
ally defaulted because it was not raised at trial or on 
direct appeal, pursuant to Rule 32.2(a)(3) and (5), and 
because it was abandoned on appeal of the denial of 
the second amended Rule 32 petition. Respondent also 
argues that this claim is meritless because it relies on 
the application of Ring, which was decided after Wil-
liams’s conviction became final. (Doc. 14, p. 54). Peti-
tioner replied that this claim was raised at trial (see 
Motion to Strike and Quash as Unconstitutional the Al-
abama Statutes Providing for the Imposition of the 
Death Penalty, and Their Application to This Case, Tab 
R. 27, C. 66-67), as well as on appeal (see Appellant’s 
Brief to the Court of Criminal Appeals—Tab R. 28, pp. 
63-64; Appellant’s Petition for Writ of Certiorari in the 
Alabama Supreme Court, Tab R-54, pp. 54-57). (Doc. 
21, pp. 26, 40). 
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 This court agrees that Ring does not apply retro-
spectively to Petitioner’s amended habeas petition. In 
Schriro v. Summerline, 542 U.S. 348, 358 (2004), the 
Supreme Court flatly held: “Ring announced a new 
procedural rule that does not apply retroactively to 
cases already final on direct review.” Petitioner’s con-
viction became final on direct appeal when the United 
States Supreme Court denied his petition for writ of 
certiorari on October 1, 2001. See Williams v. Alabama, 
122 S. Ct. 226 (2001). The United States Supreme 
Court announced Ring in 2002, after Williams’s direct 
appeal was completed. Consequently, the holding in 
and rationale of Ring cannot be applied to Petitioner’s 
case. See Battle v. United States, 419 F.3d 1292 (11th 
Cir. 2005) (Ring does not apply retroactively to cases 
final before it was decided); Sibley v. Culliver, 377 F.3d 
1196 (11th Cir. 2004) (same). 

 Although Ring had not been announced at the 
time of Petitioner’s trial and direct appeal, habeas pe-
titioners are required to present their claims fairly to 
the state courts, and failure to do so in violation of a 
state procedural rule can result in the procedural de-
fault of a claim. To assert now the argument that Ala-
bama’s capital sentencing scheme violates due process, 
Petitioner was required to present that argument to 
the state courts according to the state’s procedural re-
quirements. The fact that Ring was announced later 
does not relieve the Petitioner of the obligation to al-
lege and exhaust the essential nature of the claim. 

 For example, in Turner v. Crosby, 339 F.3d 1247 
(11th Cir. 2003), the court of appeals rejected as 
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procedurally defaulted a Ring claim made by a peti-
tioner whose conviction was final ten years before Ring 
was decided. The court wrote: 

Although Ring was decided several years sub-
sequent to the termination of [petitioner’s] 
state post-conviction proceedings, he was free, 
prior to Ring, to make a federal constitutional 
challenge to Florida’s capital sentencing 
structure in the state courts but failed to do 
so. “If a defendant perceives a constitutional 
claim and believes it may find favor in the fed-
eral courts, he may not bypass the state courts 
simply because he thinks they will be unsym-
pathetic to the claim. Even a state court that 
has previously rejected a constitutional argu-
ment may decide, upon reflection, that the 
contention is valid.” 

Engle v. Isaac, 456 U.S. 107, 130, 102 S. Ct. 
1558, 1573, 71 L. Ed. 2d 783 (1982) (internal 
footnote omitted). 

* * * 

Furthermore, to the extent that [petitioner] 
argues that he cannot be held to have forfeited 
his claim because settled law pre-Ring did 
not provide a legal basis for the claim, see 
e.g., Barclay, 463 U.S. 939, 103 S. Ct. 3418, 77 
L. Ed. 2d 1134 (upholding Florida’s capital sen-
tencing structure), we disagree. The United 
States Supreme Court has held that “cause” 
to excuse a procedural default may exist 
“where a constitutional claim is so novel that 
its legal basis is not reasonably available to 
counsel.” Reed v. Ross, 468 U.S. 1, 16, 104 
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S. Ct. 2901, 2910, 82 L. Ed. 2d 1 (1984). How-
ever, where an argument is not novel, and the 
“Federal Reporters [are] replete with cases in-
volving [similar] challenges,” the default is not 
excused. Bousley v. United States, 523 170 U.S. 
614, 622-23, 118 S. Ct. 1604, 1611, 140 
L. Ed. 2d 828 (1998). As discussed above, 
there have been repeated constitutional chal-
lenges to Florida’s capital sentencing struc-
ture. [Petitioner’s] Sixth Amendment or Ring 
claim is not novel, and, therefore, he cannot 
show the “cause” required to overcome the 
procedural bar to bringing the claim in this 
case. 

Turner v. Crosby, 339 F.3d 1247, 1281-82 (11th Cir. 
2003). 

 The same is true of the instant case. Petitioner re-
mained free, prior to Ring, to timely make the same 
Sixth Amendment argument that ultimately prevailed 
in Ring, but he did not. Because he failed to preserve 
the claim on direct appeal, it is now procedurally de-
faulted, and he has not shown cause and prejudice to 
excuse the default. 

 Petitioner cannot argue that the cause for his pro-
cedural default of this claim was the ineffective assis-
tance of either trial or appellate counsel. Although not 
a novel claim, Ring was not announced until after Pe-
titioner’s trial and direct appeal were finished. Under 
the Strickland standard, counsel are not required to 
anticipate changes in law to avoid being ineffective. 
The Strickland standard does not require counsel to be 
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clever or inventive, or to advocate a claim not yet an-
nounced in the law. Rejecting an argument that it was 
ineffective assistance for counsel to fail to anticipate 
the Supreme Court’s holding in Apprendi v. New Jer-
sey, 530 U.S. 466, 490 (2000), the Eleventh Circuit 
wrote: “While an attorney’s failure to anticipate a 
change in the law does not constitute ineffective assis-
tance of counsel, attorneys routinely make arguments 
based on reasonable extensions of existing Supreme 
Court case law.” United States v. Levy, 391 F.3d 1327, 
1334 n. 3 (11th Cir. 2004). Thus, even though Petitioner 
was required to preserve his claim to avoid procedural 
default, his attorneys were not constitutionally ineffec-
tive in failing to do so under these circumstances. 

 Even if Ring could be applied to this case, Peti-
tioner’s claim is procedurally defaulted because it was 
not raised at trial or on direct appeal.35 Contrary to his 
contention, Williams did not present this specific claim 
at trial or on direct appeal. The Motion to Strike and 
Quash and Claim XI referenced in Williams’s response 
argue a substantially different claim; instead it asserts 
that Alabama’s sentencing statute §13A-5-40(a)(15) is 
unconstitutional because Williams’s sentence was ap-
plied in an arbitrary and capricious manner, in viola-
tion of Godfrey v. Georgia, 446 U.S. 420, 427-428, 100 
S.Ct. 1759, 1764, 64 L.Ed.2d 398, 406 (1980). Petitioner 
has not alleged “cause and prejudice” to overcome the 

 
 35 Williams did exhaust this claim during the Rule 32 appeal. 
See Appellant’s Brief in the Court of Criminal Appeals, Tab R.50, 
pp. 49-50; see also Appellant’s Petition for Writ of Certiorari in the 
Alabama Supreme Court, Tab R. 54, pp. 54-57. 



App. 422 

procedural default. Because this claim is both proce-
durally defaulted and meritless, it is due to be denied. 

 
V.B.ii. The aggravating factors were 
not charged in Petitioner’s indictment. 

 On pages 74-75 of the amended habeas petition, 
Williams alleges that Alabama’s capital sentencing 
scheme is unconstitutional because it allows a capital 
defendant’s sentence to be increased from life to death 
based on facts not charged in the indictment, and thus 
not found by the jury beyond a reasonable doubt. (Doc. 
5, p. 74). Williams asserts, therefore, that his sentence 
was a violation of the well-established rule of criminal 
pleading, which held that “the indictment must con-
tain an allegation of every fact that is legally essential 
to the punishment to be inflicted.” Apprendi v. New Jer-
sey, 530 U.S. 466, 490 n.15 (2000) (quoting with ap-
proval Justice Bishop’s “succinct” statement of 
“pedigree[d]” rule in his separate opinion in United 
States v. Reese, 92 U.S. 214, 232-233 (1875)). Williams 
alleged this same claim, verbatim, in his second 
amended Rule 32 petition. (Tab R 40, p. 193). The Rule 
32 court held that the claim was procedurally barred 
because it could have been, but was not, raised at trial 
or on appeal, pursuant to Rule 32.2(a)(3) and (a)(5), 
and, in the alternative, denied the claim on the merits: 

Moreover, under the facts of the Williams’ 
case, the Court finds that the allegation in 
Part II.B.(ii) of Williams’ second amended 
Rule 32 petition is without merit. The indict-
ment returned against Williams charged him 
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with intentional murder during the course of 
a rape or an attempted rape in violation of 
Section 13A-5-49(4) of the Code of Alabama 
(1975). (C.R. 7-8) Section 13A-5-45(e) of the 
Code of Alabama (1975), states in pertinent 
part that “any aggravating circumstance 
which the verdict convicting the defendant es-
tablishes was proven beyond a reasonable 
doubt at trial shall be considered as proven 
beyond a reasonable doubt for the purposes of 
the sentencing hearing.” The only aggravat-
ing circumstance relied on by the State and 
considered by the jury and the trial court was 
that Williams committed intentional murder 
during the course of a rape or an attempted 
rape. Thus, the jury’s guilt phase verdict es-
tablished beyond a reasonable doubt the ex-
istence of the only aggravating circumstance 
considered in sentencing Williams to death. 
See Ex parte Waldrop, 859 So. 2d at 1188 
(holding that “[b]ecause the jury convicted 
Waldrop of two counts of murder during a rob-
bery in the first degree, Ala. Code 1975, § 13A-
5-40(a)(2), the statutory aggravating circum-
stance of committing a capital offense while 
engaged in the commission of a robbery, Ala. 
Code 1975, § 13A-5-49(4), was ‘proved beyond 
a reasonable doubt.’ Ala. Code 1975, § 13A-5-
45(e); Ala. Code 1975, § 13A-5-50”). 

(Tab R 59, p. 8). The Alabama Court of Criminal Ap-
peals affirmed the Rule 32 court’s holding. (Tab R 60, 
p. 17). The Alabama Supreme Court denied certiorari 
review. (Tab R 61). 



App. 424 

 Respondent asserts that this claim is procedurally 
barred and without merit on several grounds: (1) be-
cause it was not raised at trial or on direct appeal; (2) 
because Williams cannot overcome the presumption of 
correctness in the state court’s denial of the claim on 
the merits; and (3) because the claim was abandoned 
during the Rule 32 appeal. (Doc. 14, pp. 58-59). Wil-
liams erroneously counters that this claim was raised 
at trial36 (Tab. R. 27, p. 72) and on direct appeal (Tab R. 
28, pp. 58-59; 71-72; 60-61).37 Williams correctly argues 
that this claim was not abandoned during the Rule 32 
appeal. (Doc. 21, p. 40).38 

 However, this claim is procedurally barred from 
this court’s review because it could have been, but was 
not, raised at trial or on direct appeal. Petitioner has 
not alleged “cause and prejudice” to excuse the proce-
dural default. 

 
 36 This motion to dismiss the indictment asserted reasons 
that do not relate to the allegation that aggravating factors must 
be charged in the indictment. (Tab R. 27, p. 72). 
 37 Appellant’s Brief on direct appeal to the Court of Criminal 
Appeals, Tab R. 28, Issue VII, pp. 58-59 refers to Williams’s con-
tention that no evidence proved rape; Issue XVII, pp. 71-72 refers 
to the prosecutor’s alleged improper argument regarding the ag-
gravating factors of robbery and burglary; Issue IX, pp. 60-61 re-
fers to the allegation that the evidence is not sufficient to sustain 
a capital murder conviction because the Government failed to 
prove rape and particularized intent. 
 38 See Appellant’s Opening Brief in the Court of Criminal Ap-
peals, Tab R. 50, pp. 49-50; see also Appellant’s Petition for Writ of 
Certiorari in the Alabama Supreme Court, Tab R. 54, pp. 57-59. 
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 Furthermore, Williams cannot show that the state 
court’s decision is contrary to, or an unreasonable ap-
plication of Federal law, or that it is an unreasonable 
application of the facts in light of the evidence. The Su-
preme Court in Apprendi explained: 

In sum, our reexamination of our cases in this 
area, and of the history upon which they rely, 
confirms the opinion that we expressed in 
Jones. Other than the fact of a prior convic-
tion, any fact that increases the penalty for a 
crime beyond the prescribed statutory maxi-
mum must be submitted to a jury, and proved 
beyond a reasonable doubt. With that excep-
tion, we endorse the statement of the rule set 
forth in the concurring opinions in that case: 
“[I]t is unconstitutional for a legislature to re-
move from the jury the assessment of facts 
that increase the prescribed range of penal-
ties to which a criminal defendant is exposed. 
It is equally clear that such facts must be es-
tablished by proof beyond a reasonable 
doubt.” 526 U.S. at 252-253, 119 S.Ct. 1215 
(opinion of STEVENS, J.); see also id., at 253, 
119 S.Ct. 1215 (opinion of SCALIA, J.). 

* * * 

Finally, this Court has previously considered 
and rejected the argument that the principles 
guiding our decision today render invalid 
state capital sentencing schemes requiring 
judges, after a jury verdict holding a defend-
ant guilty of a capital crime, to find specific 
aggravating factors before imposing a sen-
tence of death. Walton v. Arizona, 497 U.S. 639, 



App. 426 

647-649, 110 S.Ct. 3047, 111 L.Ed.2d 511 
(1990); id., at 709-714, 110 S.Ct. 3047 (STE-
VENS, J., dissenting). For reasons we have ex-
plained, the capital cases are not controlling: 

“Neither the cases cited, nor any other 
case, permits a judge to determine the ex-
istence of a factor which makes a crime a 
capital offense. What the cited cases hold 
is that, once a jury has found the defend-
ant guilty of all the elements of an offense 
which carries as its maximum penalty 
the sentence of death, it may be left to the 
judge to decide whether that maximum 
penalty, rather than a lesser one, ought to 
be imposed. . . . The person who is 
charged with actions that expose him to 
the death penalty has an absolute entitle-
ment to jury trial on all the elements of 
the charge.” Almendarez-Torres, 523 U.S., 
at 257, n. 2, 118 S.Ct. 1219 (SCALIA, J., 
dissenting) (emphasis deleted). 

Apprendi v. New Jersey, 530 U.S. 466, 490 (emphasis 
added) (2000). 

 Williams’s argument is without merit. The state 
court’s decision is not contrary to Apprendi. The indict-
ment charged Williams with murder made a capital of-
fense during a rape or attempted rape. The jury, not 
the trial court, found Williams guilty beyond a reason-
able doubt of all the elements of the crime of murder 
made a capital offense because committed during a 
rape or attempted rape. Further, the penalty imposed 
did not exceed the prescribed statutory maximum. 
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Williams, therefore, received a jury trial on all the ele-
ments that exposed him to the death penalty. This 
claim is due to be denied. 

 
VI.B.iii. Any finding that aggravating 
factors outweighed mitigating factors is 
invalid because such findings were not 
subject to the most stringent ‘beyond a 
reasonable doubt’ standard as required 
for conviction of criminal offenses 

 Next, Petitioner argues that Alabama’s capital 
murder sentencing scheme is unconstitutional because 
“[n]either the judge nor the jury is required to find that 
the aggravating circumstances outweigh the mitigat-
ing circumstances beyond a reasonable doubt, as re-
quired by Apprendi.” (Tab R. 40, pp. 10-11). Petitioner 
asserted this same claim verbatim in his second 
amended Rule 32 petition. 

 The Rule 32 court held: 

While this Court is aware that Apprendi and 
Ring were not decided until after Williams’s 
conviction had become final, nothing in the 
record indicates that Williams was limited in 
any way from raising any claim or motion be-
fore or during his trial. Further, because Wil-
liams was sentenced to death, he could have 
raised any issue, whether or not it was pre-
served, on direct appeal. The Court finds that 
the allegations in Part II.B.(iii) are procedur-
ally barred from postconviction review be-
cause they could have been but were not 
raised at trial and because they could have 
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been but were not raised on direct appeal; 
therefore, they are summarily dismissed. 
Rules 32.2(a)(3) and (a)(5), Ala. R. Crim. P. 

(Tab R 59, p. 9). 

 The Alabama Court of Criminal Appeals affirmed 
the Rule 32 court’s decision regarding the procedural 
bar, and added the following: 

Williams’ claims that . . . his death sentence 
was unconstitutionally imposed because the 
jury and judge did not have to find that the 
aggravating circumstances outweighed the 
mitigating circumstances beyond a reasona-
ble doubt were also properly dismissed be-
cause they presented no material issue of fact 
or law which would have entitled Williams to 
relief. Rule 32.7 (d), Ala. R. Crim. P. Ex parte 
Waldrop, 859 So. 2d 1181, 1186-90 (Ala. 2002) 
(rejecting the claims Williams now raises). 

(Tab R 60, p. 17). 

 The State argues that this claim is procedurally 
defaulted from this court’s review because the state 
courts correctly found that it was barred under Rules 
32.2(a)(3) and (5). (Doc. 14, p. 61). This court agrees. 
Alternatively, the Alabama Court of Criminal Appeals 
addressed the claim on the merits. Petitioner has not 
alleged “cause and prejudice” to excuse the default.39 

 
 39 Petitioner incorrectly assert that he raised this claim at 
trial and on appeal. (Doc. 21, p. 27-28). However, those references 
are to assertions that do not correspond with this particular 
claim. 
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 Even assuming no procedural bar, this claim lacks 
merit. As explained in Ex parte Waldrop, 859 So. 2d at 
1187: 

Waldrop also claims that Ring and Apprendi 
require that the jury, and not the trial court, 
determine whether the aggravating circum-
stances outweigh the mitigating circum-
stances. Ala.Code 1975, §§ 13A-5-46(e), 13A-5-
47(e), and 13A-5-48. Specifically, Waldrop 
claims that the weighing process is a “finding 
of fact” that raises the authorized maximum 
punishment to the death penalty. Waldrop 
and several of the amici curiae claim that, af-
ter Ring, this determination must be found by 
the jury to exist beyond a reasonable doubt. 
Because in the instant case the trial judge, 
and not the jury, made this determination, 
Waldrop claims his Sixth Amendment rights 
were violated. Contrary to Waldrop’s argu-
ment, the weighing process is not a factual de-
termination. In fact, the relative “weight” of 
aggravating circumstances and mitigating 
circumstances is not susceptible to any quan-
tum of proof. As the United States Court of 
Appeals for the Eleventh Circuit noted, 
“While the existence of an aggravating or mit-
igating circumstance is a fact susceptible to 
proof under a reasonable doubt or preponder-
ance standard . . . the relative weight is not.” 
Ford v. Strickland, 696 F.2d 804, 818 (11th 
Cir.1983). This is because weighing the aggra-
vating circumstances and the mitigating cir-
cumstances is a process in which “the 
sentencer determines whether a defendant 
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eligible for the death penalty should in fact re-
ceive that sentence.” Tuilaepa v. California, 
512 U.S. 967, 972, 114 S.Ct. 2630, 129 L.Ed.2d 
750 (1994). Moreover, the Supreme Court has 
held that the sentencer in a capital case need 
not even be instructed as to how to weigh par-
ticular facts when making a sentencing deci-
sion. See Harris v. Alabama, 513 U.S. 504, 512, 
115 S.Ct. 1031, 130 L.Ed.2d 1004 (1995) (re-
jecting “the notion that ‘a specific method for 
balancing mitigating and aggravating factors 
in a capital sentencing proceeding is constitu-
tionally required’ ” (quoting Franklin v. 
Lynaugh, 487 U.S. 164, 179, 108 S.Ct. 2320, 
101 L.Ed.2d 155 (1988)) and holding that “the 
Constitution does not require a State to as-
cribe any specific weight to particular factors, 
either in aggravation or mitigation, to be con-
sidered by the sentencer”).Thus, the weighing 
process is not a factual determination or an 
element of an offense; instead, it is a moral or 
legal judgment that takes into account a the-
oretically limitless set of facts and that cannot 
be reduced to a scientific formula or the dis-
covery of a discrete, observable datum. See 
California v. Ramos, 463 U.S. 992, 1008, 103 
S.Ct. 3446, 77 L.Ed.2d 1171 (1983) (“Once the 
jury finds that the defendant falls within the 
legislatively defined category of persons eligi-
ble for the death penalty, . . . the jury then is 
free to consider a myriad of factors to deter-
mine whether death is the appropriate pun-
ishment.”); Zant v. Stephens, 462 U.S. 862, 
902, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983) 
(Rehnquist, J., concurring in the judgment) 
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(“sentencing decisions rest on a far-reaching 
inquiry into countless facts and circum-
stances and not on the type of proof of partic-
ular elements that returning a conviction 
does”). 

 In Ford v. Strickland, supra, the defend-
ant claimed that “the crime of capital murder 
in Florida includes the element of mitigating 
circumstances not outweighing aggravating 
circumstances and that the capital sentencing 
proceeding in Florida involves new findings of 
fact significantly affecting punishment.” Ford, 
696 F.2d at 817. The United States Court of 
Appeals for the Eleventh Circuit rejected this 
argument, holding that “aggravating and mit-
igating circumstances are not facts or ele-
ments of the crime. Rather, they channel and 
restrict the sentencer’s discretion in a struc-
tured way after guilt has been fixed.” 696 F.2d 
at 818. Furthermore, in addressing the de-
fendant’s claim that the State must prove be-
yond a reasonable doubt that the aggravating 
circumstances outweighed the mitigating cir-
cumstances, the court stated that the defend-
ant’s argument seriously confuses proof of 
facts and the weighing of facts in sentencing. 
While the existence of an aggravating or mit-
igating circumstance is a fact susceptible to 
proof under a reasonable doubt or preponder-
ance standard, see State v. Dixon, 283 So.2d 1, 
9 (Fla.1973), cert. denied, 416 U.S. 943, 94 
S.Ct. [1950], 40 L.Ed.2d 295 (1974), and State 
v. Johnson, 298 N.C. 47, 257 S.E.2d 597, 617-
18 (1979), the relative weight is not. The pro-
cess of weighing circumstances is a matter for 
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judge and jury, and, unlike facts, is not suscep-
tible to proof by either party.” 696 F.2d at 818. 
Alabama courts have adopted the Eleventh 
Circuit’s rationale. See Lawhorn v. State, 581 
So.2d 1159, 1171 (Ala.Crim.App.1990) 
(“while the existence of an aggravating or 
mitigating circumstance is a fact susceptible 
to proof, the relative weight of each is not; the 
process of weighing, unlike facts, is not sus-
ceptible to proof by either party”); see also 
Melson v. State, 775 So.2d 857, 900-901 
(Ala.Crim.App.1999); Morrison v. State, 500 
So.2d 36, 45 (Ala.Crim.App.1985). 

 Thus, the determination whether the ag-
gravating circumstances outweigh the miti-
gating circumstances is not a finding of fact or 
an element of the offense. Consequently, Ring 
and Apprendi do not require that a jury weigh 
the aggravating circumstances and the miti-
gating circumstances. 

Ex parte Waldrop, 859 So. 2d at 1187 (footnote omit-
ted). 

 The last court to address this claim was the Court 
of Criminal Appeals. It affirmed the procedural default 
and addressed the claim on the merits, citing Ex parte 
Waldrop. This ruling is entitled to a presumption of 
correctness. The state court’s ruling is neither contrary 
to, nor an unreasonable interpretation of, Federal law. 
This claim is barred from federal review and is due to 
be denied. 
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VI.B.iv. The jury’s recommendation of 
a death sentence is invalid 

VI.B.iv.a. The jury was told they 
only made a recommendation 

 On page 77 of his amended habeas petition, Wil-
liams asserts that Alabama’s sentencing scheme is 
unconstitutional because jurors were informed that 
their penalty phase verdict was a recommendation; a 
“recommendation” puts jurors at risk of “not properly 
engaging [ ] in the evidence and bearing the responsi-
bility of [their] decision,” in violation of Caldwell v. 
Mississippi, 472 U.S. 320 (1985).40 (Doc. 5, p. 77). This 
same claim was raised verbatim in Williams’s second 
amended Rule 32 petition. (Tab R 40, pp. 11-12). The 
Alabama Court of Criminal Appeals affirmed the Rule 
32 court, holding that the claim was procedurally de-
faulted because it could have been, but was not, raised 
at trial or on appeal. (Tab R. 59, p. 225; Tab R. 60, p. 
17). The Alabama Supreme Court denied certiorari re-
view. (Tab R. 61). 

 Respondent correctly asserts that this claim is 
barred from federal review because it was not raised 
at trial or on direct appeal. (Doc. 14, pp. 63-64). Be-
cause Williams failed to raise this claim at trial or on 
direct appeal, this claim is barred from federal review. 
Williams does not allege “cause and prejudice” for the 

 
 40 The Supreme Court has never ruled that Alabama’s advi-
sory jury system is unconstitutional. See Harris v. Alabama, 513 
U.S. 504 (1995). 
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procedural default, but instead erroneously asserts 
that this issue was raised at trial and on appeal.41 

 Furthermore, “habeas corpus review exists only to 
review errors of constitutional dimension,” and a ha-
beas corpus petition must meet the “heightened plead-
ing requirements [of ] 28 U.S.C. § 2254 Rule 2c.” 
McFarland v. Scott, 512 U.S. 849, 856 (1994) (citations 
omitted.)) The Petitioner must specify all the grounds 
for relief available to him, state the facts supporting 
each ground, and state the relief requested. 28 U.S.C. 
§ 2254 Rule 2(c)(1)(2)(3). 

 The burden of proof is on the habeas petitioner to 
establish a factual basis for the relief he seeks. Hill v. 
Linahan, 697 F.2d 1032, 1034 (11th Cir. 1983); Corn v. 
Zant, 708 F.2d 549, reh’g denied, 714 F.2d 159 (11th Cir. 
1983), cert. denied, 467 U.S. 1220 (1984). That burden 

 
 41 Williams states that this issue was raised at trial at pages 
598-629 of the trial transcript. After careful review of the record, 
these pages of the transcript were the sentencing before the trial 
judge, out of the presence of the jury, and, therefore, cannot sup-
port his contention that the jury was told that they made a rec-
ommendation. (Tab R. 28). Williams also asserts that this issue 
was raised on appeal in his Appellant’s Brief to the Alabama 
Court of Criminal Appeals, Tab R. 28, Claim XV, pp. 67-69, which 
relates to the jury being improperly charged regarding the aggra-
vating circumstances of robbery and burglary; Claim XVII, pp. 71-
72, which relates to the prosecutor’s alleged improper argument 
regarding the aggravating circumstance of robbery and burglary; 
and Claims XIX-XXI, pp. 74-83, which relate to ineffective assis-
tance not to abandon the mental disease or defect plea, that the 
voluntary intoxication charge was in error, and that the trial court 
erred when it refused the manslaughter charge—none of which 
raise this issue. 
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requires demonstrating at least prima facie evidence 
establishing the alleged constitutional violation. The 
mere assertion of a ground for relief, without factual 
support, does not satisfy Petitioner’s burden of proof or 
the requirements of 28 U.S.C. § 2254(e)(2) and Rule 
2(c), Rules Governing § 2254 Cases in the United States 
District Courts. Williams provides no identifying or 
contextual description of the jury being instructed as 
such or how many times these actions purportedly oc-
curred. In fact, he does not even attempt to cite various 
pages in the record to support his contention. This 
claim is due to be denied as procedurally barred and 
without merit. 

 
VI.B.iv. Jury’s recommendation of a 
death sentence invalid. 

VI.B.iv.b. The verdict is incapable 
of review as the jury’s verdict form 
failed to specify which aggravating 
and mitigating factors were found 

 In one sentence followed by a string cite of United 
States Supreme Court cases, Williams alleges that, 
“[i]nability to review which aggravating and mitigat-
ing factors were considered violates well-established 
Eighth Amendment requirements that sentencing de-
terminations are individualized in death penalty 
cases.” (Doc. 5, p. 78). This same claim was raised ver-
batim in Williams’s second amended Rule 32 petition. 
(Tab R. 40, p. 12). On appeal from the denial of the sec-
ond amended Rule 32 petition, the Alabama Court of 
Criminal Appeals affirmed the Rule 32 court’s holding, 
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concluding that the claim was procedurally defaulted 
because it could have been, but was not, raised at trial 
or on appeal. (Tab R. 59, p. 225; Tab R. 60, p. 17). 

 Respondent asserts, and this court agrees, that 
this claim is barred from federal review because it was 
not raised at trial or on direct appeal. (Doc. 14, pp. 63-
64). Williams has not pled “cause and prejudice” to 
overcome the procedural default. 

 This claim is procedurally defaulted because it 
was denied under independent and adequate state law 
grounds and lacks merit. Williams fails to make any 
argument based on federal law that supports his claim. 
Instead, Petitioner simply cites Zant v. Stephens, 462 
U.S. 862, 879 (2000) in support of his contention that 
the jury’s verdict form violated his Eighth Amendment 
right. Zant specifically states: 

Our cases indicate, then, that statutory aggra-
vating circumstances play a constitutionally 
necessary function at the stage of legislative 
definition: they circumscribe the class of per-
sons eligible for the death penalty. But the 
Constitution does not require the jury to ig-
nore other possible aggravating factors in 
the process of selecting, from among that 
class, those defendants who will actually be 
sentenced to death. What is important at the 
selection stage is an individualized determi-
nation on the basis of the character of the in-
dividual and the circumstances of the crime. 
See Eddings v. Oklahoma, 455 U.S. 104, 110-
112, 102 S.Ct. 869, 874, 71 L.Ed.2d 1 (1982); 
Lockett v. Ohio, 438 U.S. 586, 601-605, 98 S.Ct. 
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2954, 2963-2965, 57 L.Ed.2d 973 (1978) (plu-
rality opinion); Roberts (Harry) v. Louisiana, 
431 U.S. 633, 636-637, 97 S.Ct. 1993, 1995, 52 
L.Ed.2d 637 (1977); Gregg, supra, 428 U.S., at 
197, 96 S.Ct., at 2936 (opinion of STEWART, 
POWELL, and STEVENS, JJ.); Proffitt v. Flor-
ida, 428 U.S., at 251-252, 96 S.Ct., at 2966 
(opinion of STEWART, POWELL, and STE-
VENS, JJ.); Woodson v. North Carolina, 428 
U.S. 280, 303-304, 96 S.Ct. 2978, 2990-2991, 
49 L.Ed.2d 944 (1976) (plurality opinion). 

Zant v. Stephens, 462 U.S. at 878 (footnote omitted). 

 Petitioner has pointed to no facts in the record 
that suggest that Williams’s sentence was not based on 
an “individualized” determination of his character, as 
presented during both the guilt and penalty phases, or 
the facts regarding the circumstances of his crime. Pe-
titioner has failed to establish a factual basis for this 
claim. See Hill v. Linahan, 697 F.2d 1032, 1034 (11th 
Cir. 1983); Corn v. Zant, 708 F.2d 549, reh’g denied, 714 
F.2d 159 (11th Cir. 1983), cert. denied, 467 U.S. 1220, 
104 S.Ct. 2670, 81 L.Ed.2d 375 (1984). This claim is 
due to be denied. 

 
CLAIM VII. IT WAS A VIOLATION OF PETITIONER’S 
CONSTITUTIONAL RIGHTS UNDER THE FIFTH, SIXTH, 
EIGHTH, AND FOURTEENTH AMENDMENTS NOT TO 
CONDUCT INDEPENDENT DNA TESTING OF ALL SUS-

PECTS BY THE DEFENDANT 

 Petitioner argues that the trial court violated his 
rights under the Fifth, Sixth, Eighth, and Fourteenth 
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Amendments by not allowing the defense to perform 
independent DNA tests on blood samples taken from 
other suspects. (Doc.5, p. 78). In denying this claim on 
the merits during the direct appeal, the Court of Crim-
inal Appeals stated: 

At a pretrial hearing, the State indicated that, 
during the course of the investigation in this 
case, law enforcement officials had gathered 
blood samples from approximately 14 other 
suspects and had DNA tests performed on 
those samples. The appellant requested funds 
to perform an independent analysis of each of 
those samples. The trial court granted the de-
fense’s request for funds to have independent 
tests performed on his own blood, but denied 
the request to independently test the samples 
from the other suspects. The trial court ex-
plained its ruling as follows: 

“I will allow you to re-run the matching 
sample of the defendant to the sample 
found on the victim. I don’t believe I’m go-
ing to let you run all the other potential 
samples unless you show me some strong 
evidence. Normally, evidence that an-
other person may have committed the of-
fense is not admissible in the defense of 
an individual. 

The appellant did not subsequently present 
this request to the trial court again. 

“In [Ex parte] Moody, [684 So. 2d 114 (Ala. 
1996),] the Alabama Supreme Court de-
fined the standard by which a trial court 
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must assess an indigent defendant’s re-
quest for expert assistance. 

“ ‘Although the [United States] Su-
preme Court has not specifically 
stated what “threshold showing” 
must be made by the indigent de-
fendant with regard to the need for 
an expert, the Court refused to re-
quire the state to pay for certain ex-
perts when the indigent defendant 
“offered little more than undeveloped 
assertions that the requested assis-
tance would be beneficial.” Caldwell 
v. Mississippi, 472 U.S. 320 at 323, 
105[,] S.Ct. 2633 at 2637, 86 L.Ed.2d 
231 (1985). As we stated in Dubose [v. 
State, 662 So. 2d 1189 (Ala. 1995)] 
the Supreme Court cases of Ake [v. 
Oklahoma, 470 U.S. 68, 105 S.Ct. 
1087, 84 L.Ed.2d 53 (1985)] and 
Caldwell, viewed together, seem to 
hold that an indigent defendant 
must show more than a mere possi-
bility that an expert would aid in his 
defense. “Rather, the defendant must 
show a reasonable probability that 
an expert would aid in his defense 
and [must show that] a denial of an 
expert to assist at trial would result 
in a fundamentally unfair trial.” 
Dubose, 662 So. 2d at 1192, citing 
Moore v. Kemp, 809 F.2d 702 (11th 
Cir.), cert denied, 481 U.S. 1054, 107 
S.Ct. 2192, 95 L.Ed.2d 847 (1987). 
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“ ‘. . . . 

“ ‘Based on the foregoing, we conclude 
that for an indigent defendant to be 
entitled to expert assistance at public 
expense, he must show a reasonable 
probability that the expert would be 
of assistance in the defense and that 
the denial of expert assistance would 
result in a fundamentally unfair 
trial. To meet this standard, the indi-
gent defendant must show, with rea-
sonable specificity, that the expert is 
absolutely necessary to answer a 
substantial issue or question raised 
by the state or to support a critical el-
ement of the defense. If the indigent 
defendant meets this standard, then 
the trial court can authorize the hir-
ing of an expert at public expense.’ 

“684 So. 2d at 119, See also Burgess 
v. State, [723] So. 2d [742] (Ala.Cr. 
App.1997); MacEwan v. State, 701 So. 
2d 66 (Ala.Cr.App.1997); Ex parte 
Dobyne, 672 So. 2d 1354, 1357 (Ala. 
1995), cert. denied, 517 U.S. 1169, 
116 S.Ct. 1571, 134 L.Ed.2d 670 
(1996).” 

Finch v. State, 715 So.2d 906, 910-11 
(Ala.Cr.App.1997). In this case, the trial court 
gave the appellant an opportunity to make 
such a showing, but the appellant did not sat-
isfy his burden of proof. After independently 
testing his own blood, he did not show that 
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there was a reasonable probability that inde-
pendent DNA testing of the samples from the 
other suspects would aid his defense and that 
a denial of the opportunity to have independ-
ent DNA testing performed would result in a 
fundamentally unfair trial. He did not specif-
ically show that independent testing was ab-
solutely necessary to answer a substantial 
issue or question raised by the State or to sup-
port a critical element of the defense. In fact, 
throughout the trial, his defense was that he 
entered the victim’s apartment with the in-
tent to have sex with her, but that he did not 
intend to kill her. Therefore, the trial court did 
not err in denying the appellant’s request to 
have the samples from the other suspects in-
dependently tested. 

Williams, 795 So. 2d at 763. 

 The Petitioner did not allege, and cannot show, 
that the decision of the Alabama Court Criminal Ap-
peals was contrary to, or an unreasonable application 
of Federal law, or an unreasonable determination of 
the facts in light of the evidence. For this reason, the 
Petitioner is not due any relief. 

 
CLAIM VIII. THE TRIAL COURT VIOLATED PETI-

TIONER’S CONSTITUTIONAL RIGHTS TO A FAIR TRIAL 
UNDER THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH 
AMENDMENTS BY ALLOWING DNA EVIDENCE. 

 Petitioner next asserts that “[b]ecause the DNA 
analysis in this case was fraught with error, the jury’s 
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consideration of the evidence violated the Eighth 
Amendment.” (Doc. 5, p. 80). 

 The Court of Criminal Appeals denied this claim 
on direct appeal: 

Initially, we note that 

“[a]t the time of the appellant’s trial, § 36-
18-30, Ala. Code, 1975, not Perry, gov-
erned the admissibility of DNA evidence. 
That section provides: 

“ ‘Expert testimony or evidence relat-
ing to the use of genetic markers con-
tained in or derived from DNA for 
identification purposes shall be ad-
missible and accepted as evidence in 
all cases arising in all courts of this 
state, provided, however, the trial 
court shall be satisfied that the ex-
pert testimony or evidence meets the 
criteria for admissibility as set forth 
by the United States Supreme Court 
in Daubert, ex ux., et al., v. Merrell 
Dow Pharmaceuticals, Inc., decided 
on June 28, 1993.” 

“For DNA evidence to be admissible 
under Daubert v. Merrell Dow Phar-
maceuticals, Inc., 509 U.S. 579, 589, 
113 S.Ct. 2786, 2795-97, 125 L.Ed.2d 
469 (1993), it must be reliable and 
relevant. Some factors that are ger-
mane in determining whether evi-
dence is reliable include testimony 1) 
that the technique has been tested, 2) 
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that the technique has been sub-
jected to peer review and publication, 
3) about the known or potential rate 
of error and quality controls associ-
ated with the technique, and 4) that 
the technique is generally accepted 
in the relevant scientific community. 
Daubert, 509 U.S. at 594-95, 113 S.Ct. 
At 2797. In determining whether 
DNA evidence is relevant, the trial 
court should decide whether the evi-
dence will help the factfinders under-
stand the evidence or decide a fact 
that is in issue. Daubert, 509 U.S. at 
591, 113 S.Ct. At 2795. Thus, to be ad-
missible, the DNA evidence must re-
late to some issue in the case.” 

Maples v. State, 758 So. 2d 1, 47 (Ala.Cr.App. 
1999). Therefore, we will assess the admissi-
bility of the DNA evidence under the Daubert 
standard. 

In this case, Larry Huys, a forensic scientist 
employed by the Alabama Department of Fo-
rensic Sciences in its Birmingham laboratory, 
testified for the State as an expert in the field 
of DNA analysis. He testified about both poly-
merase chain reaction (PCR) matching and 
population frequency statistics. 

Regarding the PCR method, Huys testified 
that his laboratory uses a three-step process 
to perform DNA testing. First, scientists ex-
tract the DNA from the sample and purify, or 
clean it. Second, they amplify, or make copies 
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of, ten portions of the DNA molecule that have 
variation. Third, they perform a visualization, 
using dots or blots, to read or interpret the 
DNA molecule. Huys also testified that, before 
it started using the PCR method, the depart-
ment performed a series of validation steps. In 
fact, he testified that the scientists probably 
worked with the method for one year before 
they started using it on actual cases. 

Huys testified that other forensics laborato-
ries throughout the United States use the 
PCR testing method, and added that the sci-
entists “are constantly exchanging ideas, hav-
ing meetings, going to various seminars to be 
sure everyone in the forensic community is on 
the same wavelength.” (R. 367.) He stated 
that this type of testing is also widely used in 
areas other than forensics. 

Regarding peer review and publication, Huys 
testified that the National Research Council 
(NRC) has performed two studies about the 
PCR method and that its conclusions have 
been very complimentary. He also testified 
that the Technical Working Group on DNA 
analysis sets forth guidelines for each labora-
tory to follow so it will be in compliance with 
other forensics laboratories throughout the 
world. He added that one of the department’s 
scientists is a member of the board of the 
Technical Working Group on DNA analysis 
and that the department complies with that 
group’s guidelines. He further testified that 
the department has published its data in var-
ious publications and that several agencies 
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and scientists have scrutinized the depart-
ment’s testing process. Finally, he testified 
that the department’s laboratory is accredited 
by the National Forensic Science Training 
and Research Center. 

Regarding the known rate of error, Huys tes-
tified that he was not aware of any errors that 
had occurred in any of the DNA testing per-
formed in the department’s laboratory. He fur-
ther stated that the department undergoes 
proficiency testing every 180 days, and added 
that, on nationwide proficiency tests, the re-
sults the department has obtained have been 
in 100 percent agreement with those obtained 
by other laboratories. He also testified that 
the department uses several quality controls 
to assure that the tests are performed 
properly, including testing blanks and known 
samples to detect contamination. Addition-
ally, scientists duplicate the procedures on un-
known samples to assure that they obtain the 
same results every time. They also process 
known and unknown samples on different 
days to avoid cross-contamination, and they 
use additional clean-up techniques to test for 
contamination. He testified that, to safeguard 
a sample, the sample is submitted in a sealed 
condition, maintained in a dry environment, 
and placed in a locked storage area. Finally, 
he testified that, in this case, the controls did 
not indicate that any errors had occurred dur-
ing the testing process. 

Finally, Huys testified that the PCR testing 
procedures used by the Alabama Department 
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of Forensic Sciences are widely accepted in 
the scientific community as being reliable. 
Also, he noted that the department complies 
with the guidelines the DNA Advisory Board 
sets forth for the entire forensics community 
to follow. 

Regarding population frequency statistics, 
Huys testified that, once a scientist has a 
match, he looks at a series of ten genetic traits 
or characteristics. Using between 100 and 150 
samples from the Alabama population, he de-
termines in what proportions those traits oc-
cur. He then multiplies those proportions to 
determine how rare the combination of traits 
is in the general population. When doing such 
an analysis, the scientist also factors in a 
number that accounts for situations in which 
close relatives may reproduce. 

Huys testified that the department compiled 
a database from the population within the 
state of Alabama, including samples from ap-
proximately 100 Caucasians and 100 black 
people. He explained that scientists have com-
pared the Alabama database to other data-
bases around the country and determined 
that the Alabama population is very con-
sistent with those other populations. Regard-
ing controls, Huys testified that the analyst 
who is in charge of the case would not produce 
the statistics independently. Rather, two ana-
lysts would calculate the statistics inde-
pendently and compare their results. He 
stated that the resulting statistics could be 
published only if the two analysts 
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independently obtained the same result. In 
this case, these controls did not indicate that 
any error occurred in calculating the popula-
tion frequency statistics. Finally, Huys testi-
fied that the statistical methods the 
department uses to estimate the significance 
of a match have been used for years, are used 
by other laboratories that comply with NRC 
requirements, and are generally accepted in 
the scientific community. 

At the conclusion of the hearing on the admis-
sibility of the DNA evidence, the trial court 
stated: 

“The court finds that the PCR testing pro-
cess is reliable and generally accepted by 
the scientific community and the results 
of those tests are relevant to this case. As 
to the population frequency statistics, the 
court finds overwhelmingly throughout 
the country these statistics are accepted. 
The court takes judicial knowledge of 
caselaw from states all over the country-
Massachusetts, Arizona, and Missis-
sippi—that allow these results in. The 
question that needs to be focused on is 
whether these statistics are generally ac-
cepted in the scientific community. The 
court finds that whereas in the early ‘90’s, 
there was some general debate as indi-
cated by the report that the attorney for 
the defendant referred to, based on the 
caselaw around the country as of today’s 
date, there is no debate as to the use of 
these statistics. For this court to reject 
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the use of those population statistics 
would be in itself a decision that would 
probably be a vast minority of the cases. 
The court finds these statistics are based 
on valid scientific principles. The court 
further finds that these statistics are gen-
erally accepted principles in the commu-
nity. The court finds that, based on both 
literature and caselaw, these are accepted 
by experts in the field and that the inter-
pretation of these statistics and what 
they mean and the weight and credibility 
to be given to them are certainly jury 
questions. The court finds that the DNA 
evidence in this case and the population 
frequency statistics are relevant to the is-
sues in this case based upon the location 
of the stains involved and the proximity 
to the crime scene in this case. Based 
upon that, the court will allow this expert 
to testify as to the DNA test results under 
the PCR system as used and the court 
will further allow this expert to testify as 
to the population frequency statistics.” 

(R. 423-25.) 

Based on the evidence presented, we conclude 
that the trial court did not err in admitting 
into evidence testimony regarding the PCR 
testing method and population frequency sta-
tistics. In this case, the State presented suffi-
cient evidence to establish the reliability of 
the theory and techniques used in the PCR 
testing method and in the population fre-
quency statistical analysis. Furthermore, in 
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Simmons v. State, [Ms. CR-97-0768, Septem-
ber 17, 1999] ___ So.2d ___ (Ala.Cr.App.1999), 
this court took judicial notice of the reliability 
of the theory and techniques used in the PCR 
method of DNA analysis. Additionally, the 
DNA evidence was relevant to establishing 
the appellant’s identity as the perpetrator of 
the murder, to corroborating the appellant’s 
statements to police, and to supporting the 
State’s theory that the appellant raped or at-
tempted to rape the victim. Therefore, the 
trial court did not err in admitting into evi-
dence testimony about the results of DNA 
testing. 

Williams, 795 So. 2d at 769-772. 

 Respondent contends that this claim was not 
fairly presented as a federal claim in state court and 
is, therefore, not for review, or alternatively, that the 
state court’s decision was not contrary to, or an unrea-
sonable application of federal law. (Doc. 14, p. 14). The 
Respondent’s assertion that this claim is procedurally 
defaulted because it was not fairly presented as a fed-
eral claim in state court and because the Alabama 
Court of Criminal Appeals addressed the claim in 
terms of state law is clearly erroneous. In his direct ap-
peal brief, Petitioner states, “[h]is rights to due process 
were violated, which rights are guaranteed under the 
Fifth and Fourteenth Amendments of the United 
States [C]onstitution and of Article 1, Section 6, consti-
tution of Alabama of 1901.” Tab R-28, p. 25. Although 
Petitioner erroneously cites Perry v. State, 586 So. 2d 
254 (Ala. 1991) as the controlling legal authority on the 
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admissibility of DNA evidence, the Court of Criminal 
Appeals correctly cites 36-18-30, Ala. Code 1975, which 
in turn cites Daubert v. Merrell Dow Pharmaceuticals, 
Inc., 509 U.S. 579, 589, 113 S. Ct. 2786, 2795-97, 125 
L.Ed.2d 469 (1993) as its controlling legal authority on 
DNA admissibility. Petitioner sufficiently presented 
this claim as a federal claim. 

 Regardless of whether Petitioner appropriately 
presented his federal claim in state court, this court 
finds that the state court’s decision is not contrary to, 
nor an unreasonable application of federal law, nor an 
unreasonable determination of the facts in light of the 
evidence. Further, Petitioner did not provide any evi-
dence tending to demonstrate that the DNA evidence 
was inaccurate, unreliable or not widely accepted in 
the scientific community, pursuant to Daubert v. Mer-
rell Dow Pharmaceuticals, Inc., 509 U.S. 579, 589, 113 
S.Ct. 2786, 2795-97, 125 L.Ed.2d 469 (1993). This claim 
is due to be denied. 

 
CLAIM IX. THE TRIAL COURT VIOLATED PETI-

TIONER’S CONSTITUTIONAL RIGHTS UNDER THE FIFTH, 
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS BY 
LIMITING CROSS EXAMINATION OF AN EXPERT WITNESS 
FOR THE STATE 

 Petitioner asserts that the trial court improperly 
limited his cross examination of the State’s witness, 
Larry Huys, in violation of the Sixth Amendment Con-
frontation Clause guarantees. (Doc. 5, p. 80). 
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 During cross examination of Larry Huys, the fol-
lowing exchange occurred: 

Q [Trial counsel] Are you familiar with the 
case of [Cauthen v.] Yates, [716 So. 2d 1256 
(Ala. Civ. App. 1998)] that came out last year 
concerning DNA testing? 

A [Larry Huys] No. 

Q [Trial counsel] You are not familiar with a 
lab in Birmingham having a probability of pa-
ternity in a case, and getting independent 
tests run and it— 

Prosecutor Judge, I object to this line of 
questioning. He is testifying before the jury 
the results of some case holding such and 
such. If he wants to offer a copy of that— 

Court I’ll sustain as to the form of that ques-
tion. 

Q [Trial counsel] Are you familiar with peo-
ple getting up and testifying concerning DNA 
evidence when it can change the next week or 
next month or next year—new testing could 
be developed? 

A [Larry Huys] Certainly. 

Q [Trial counsel] And these probabilities 
aren’t accurate, are they? 

A [Larry Huys] They either go up or they go 
to zero. Every test you add, you would either 
get a much rarer statistic or it becomes an ex-
clusion. 
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 On direct appeal, the Alabama Court of Criminal 
Appeals denied his claim: 

“ ‘ “The scope of cross-examination in a 
criminal proceeding is within the discre-
tion of the trial judge and it is not review-
able except for the trial judge’s 
prejudicial abuse of discretion. . . . 

“ ‘While rather wide latitude is allowed on 
cross-examination, the court has reason-
able discretion in confining the examina-
tion to prevent diversion to outside 
issues.’ 

Steeley v. State, 622 So.2d 421, 423-24 
(Ala.Cr.App.1992), cert. quashed, 622 So.2d 
426 (Ala.1993) (quoting Beavers v. State, 565 
So.2d 688, 690 (Ala.Cr.App.1990)) (other cita-
tions omitted). Based on the record before us, 
we conclude that the trial court did not abuse 
its discretion in sustaining the State’s objec-
tion to defense counsel’s question. Huys 
stated that he was not familiar with the case 
to which defense counsel was referring. Thus, 
rather than limiting defense counsel’s right to 
cross-examine Huys, the trial court simply 
prevented defense counsel from testifying as 
to, and questioning Huys about, the facts of a 
case with which Huys was not familiar. Fur-
thermore, although the trial court sustained 
the prosecutor’s objection as to the form of de-
fense counsel’s question, it did not prevent de-
fense counsel from pursuing that line of 
questioning. In fact, defense counsel subse-
quently elicited testimony that DNA evidence 
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may change over time and that the probabili-
ties could change as the testing procedures be-
come more advanced. Therefore, we do not 
find any plain error in this regard. 

Williams v. State, 795 So. 2d at 772-73, aff ’d, 795 So. 
2d 785 (Ala. 2001), cert. denied, 534 U.S. 900 (2001). 

 The Supreme Court has explained how cross-ex-
amination relates to the Confrontation Clause: 

The Sixth Amendment’s Confrontation 
Clause provides: “In all criminal prosecutions, 
the accused shall enjoy the right . . . to be con-
fronted with the witnesses against him.” This 
right is secured for defendants in state as well 
as in federal criminal proceedings. Pointer v. 
Texas, 380 U.S. 400, 85 S.Ct. 1065, 13 L.Ed.2d 
923 (1965). The Court has emphasized that “a 
primary interest secured by [the Confronta-
tion Clause] is the right of cross-examina-
tion.” Douglas v. Alabama, 380 U.S. 415, 418, 
85 S.Ct. 1074, 1076, 13 L.Ed.2d 934 (1965). 
The opportunity for cross-examination, pro-
tected by the Confrontation Clause, is critical 
for ensuring the integrity of the fact-finding 
process. Cross-examination is “the principal 
means by which the believability of a witness 
and the truth of his testimony are tested.” 
Davis v. Alaska, 415 U.S. 308, 316, 94 S.Ct. 
1105, 1110, 39 L.Ed.2d 347 (1974). . . . 

“The primary object of the constitutional pro-
vision in question was to prevent depositions 
or ex parte affidavits . . . being used against 
the prisoner in lieu of a personal examination 
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and cross-examination of the witness in which 
the accused has an opportunity, not only of 
testing the recollection and sifting the con-
science of the witness, but of compelling him 
to stand face to face with the jury in order that 
they may look at him, and judge by his de-
meanor upon the stand and the manner in 
which he gives his testimony whether he is 
worthy of belief.” 

Mattox v. United States, 156 U.S. 237, 242-243, 
[15 S.Ct. 337, 839, 39 L.Ed. 409 (1895). See 
also Kirby v. United States, 174 U.S. 47, 53, 19 
S.Ct. 574, 576, 43 L.Ed. 890] (1899). 

* * * 

[T]he Confrontation Clause guarantees only 
“an opportunity for effective cross-examina-
tion, not cross-examination that is effective in 
whatever way, and to whatever extent, the de-
fense might wish.” Delaware v. Fensterer, 474 
U.S., at 20, 106 S.Ct., at 294 (emphasis in orig-
inal). This limitation is consistent with the 
concept that the right to confrontation is a 
functional one for the purpose of promoting 
reliability in a criminal trial. 

Kentucky v. Stincer, 482 U.S. 730, 736-739, 107 S.Ct. 
2658, 2662-64, 96 L.Ed.2d 631 (1987). 

 The Eleventh Circuit has further elaborated: 

“A defendant’s confrontation rights are satis-
fied when the cross-examination permitted 
exposes the jury to facts sufficient to evaluate 
the credibility of the witnesses and enables 
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defense counsel to establish a record from 
which he can properly argue why the witness 
is less than reliable.” U.S. v. Baptista-Rodri-
guez, 17 F.3d 1354, 1371 (11th Cir. 1994). Once 
a defendant has engaged in sufficient cross-
examination to satisfy the Confrontation 
Clause, further questioning is within the trial 
court’s discretion. 

Mills v. Singletary, 161 F.3d 1273, 1288 (11th Cir. 
1998). 

 The record makes clear that the defense had an 
opportunity for effective cross-examination. The fact 
that the trial court sustained an objection as to the 
form of a question does not in and of itself establish a 
violation of Williams’s right to confrontation. Williams 
was not deprived of an opportunity for an effective 
cross examination of Huys. The evidentiary rulings did 
not affect the fundamental fairness of the trial. The 
state court’s decision was not based on an unreasona-
ble application of United States Supreme Court law.42 
Therefore, Williams has not established a right to ha-
beas relief on this claim. 

 

 
 42 Respondent asserts that this claim was not fairly pre-
sented as a federal claim in state court. The court disagrees. In 
his direct appeal brief, Petitioner states: “[s]hutting off and limit-
ing cross-examination of the State’s witness is violative of the 
Fifth and Fourteenth Amendments, Constitution of the United 
States, and of Article 1, Section 6, Constitution of Alabama 1901.” 
Tab R-28, p. 56. 
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CLAIM X. THERE WAS INADEQUATE EVIDENCE TO SUP-

PORT PETITIONER’S CAPITAL MURDER CONVICTION. 

CLAIM XI. PETITIONER’S CONVICTION IS IN VIOLA-

TION OF HIS DUE PROCESS RIGHTS UNDER THE FOUR-

TEENTH AMENDMENT TO THE UNITED STATES 

CONSTITUTION BECAUSE THERE WAS NO PARTICULAR-

IZED INTENT AND THUS NO CAPITAL MURDER. 

CLAIM XII. THE TRIAL COURT VIOLATED PETI-

TIONER’S RIGHT TO A FAIR TRIAL UNDER THE FIFTH, 
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS OF 

THE UNITED STATES CONSTITUTION BY DENYING A MO-

TION FOR VERDICT OF ACQUITTAL. 

 In Claims X, XI and XII, Petitioner in essence al-
leges that the evidence was insufficient to support his 
capital conviction. Claim X asserts that the evidence 
was insufficient to prove rape or attempted rape based 
on Williams’s statements of the sequence of events on 
the night the offense and testimony of the medical ex-
aminer. Claim XI asserts that the evidence was insuf-
ficient to demonstrate that he had the required 
particularized intent for murder. (Doc. 5, p. 84). Claim 
XII alleges that the trial court violated Williams’s due 
process rights by denying his motion for verdict of ac-
quittal. (Doc. 5, p. 86). These claims were presented on 
direct appeal as Claims VI, VII, IX and X (Tab R. 28, 
pp. 56-62) and were addressed by the state courts. 

 On direct appeal, the Alabama Court of Criminal 
Appeals wrote: 

The appellant also argues that the trial court 
erred in denying his motion for a judgment of 
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acquittal because the evidence was allegedly 
insufficient to support his conviction for capi-
tal murder. (Issues VI, VII, IX, and X in the 
appellant’s brief to this court.) Specifically, he 
contends that the State did not prove that he 
committed a rape or an attempted rape and 
did not prove that he had a particularized in-
tent to kill the victim. 

“Intentional murder becomes capital 
murder when the killing occurs during a 
rape. Section 13A-5-40, Code of Alabama 
1975. ‘During’ is defined in the Code as 
meaning ‘in the course of or in connection 
with the commission of, or in immediate 
flight from the commission of the under-
lying felony or attempt thereof.’ Section 
13A-5-39(2), Code of Alabama 1975. An 
accused is not guilty of a capital offense 
where the intent to commit the accompa-
nying felony, in this case rape, was formed 
only after the victim was killed. Connolly 
v. State, 500 So.2d 57, 62 (Ala.Crim. 
App.1985), aff ’d, 500 So.2d 68 (Ala.1986). 
An accompanying felony committed as a 
‘mere afterthought’ and unrelated to the 
murder will not sustain a conviction of 
capital murder; the question of the de-
fendant’s intent at the time of the com-
mission of the crime is usually a jury 
question. See Smelley v. State, 564 So.2d 
74, 86-87 (Ala.Crim.App.1990), cert. de-
nied, Ex parte Green, 564 So.2d 89 
(Ala.1990); Connolly, supra at 63.” 
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Padgett v. State, 668 So.2d 78, 83 (Ala.Cr. 
App.), cert. denied, 668 So.2d 88 (Ala.1995). 

Nevertheless, “[e]ven if we were to concede 
that the death occurred before the rape, an-
other doctrine stands in the way of the appel-
lant. This court has held that if an accused 
had the intent to commit the underlying of-
fense at the time he murdered and the offense 
is committed immediately after the murder, 
he is guilty of murder while committing the 
underlying offense, and the capital murder 
statute still applies. Hallford v. State, 548 
So.2d 526, 534 (Ala.Cr.App.1988), aff ’d, 548 
So.2d 547 (Ala.), cert. denied, 493 U.S. 945, 110 
S.Ct. 354, 107 L.Ed.2d 342 (1989). It seems to 
be generally understood that it is impossible 
to say with certainty whether intercourse im-
mediately preceded or immediately followed 
the murder of a female victim.” 

Thompson v. State, 615 So.2d 129, 133 (Ala.Cr. 
App.1992), cert. denied, 510 U.S. 976, 114 S.Ct. 
467, 126 L.Ed.2d 418 (1993). It is not neces-
sary to show an injury to prove that a rape or 
an attempted rape occurred. See Greathouse v. 
State, 650 So.2d 599 (Ala.Cr.App.1994). Addi-
tionally, “ ‘[i]ntent, . . . being a state or condi-
tion of the mind, is rarely, if ever, susceptible 
of direct or positive proof, and must usually be 
inferred from the facts testified to by wit-
nesses and the circumstances as developed by 
the evidence.’ ” French v. State, 687 So.2d 202, 
204 (Ala.Cr.App.1995), rev’d on other grounds, 
687 So.2d 205 (Ala.1996) (quoting McCord v. 
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State, 501 So.2d 520, 528-29 (Ala.Cr.App. 
1986)). 

“ ‘The question of intent is hardly ever capable 
of direct proof. Such questions are normally 
questions for the jury. McMurphy v. State, 455 
So.2d 924 (Ala.Crim.App.1984); Craig v. State, 
410 So.2d 449 (Ala.Crim.App.1981), cert. de-
nied, 410 So.2d 449 (Ala.1981).’ Loper v. State, 
469 So.2d 707, 710 (Ala.Cr.App.1985). ‘Where 
one assaults another by the use of a deadly 
weapon, the law will infer from that fact that 
he designed to accomplish the probable and 
natural results of his act, in the absence of 
proof to the contrary.’ Snipes v. State, 364 
So.2d 424, 426 (Ala.Cr.App.1978).” 

Oryang v. State, 642 So.2d 989, 994 (Ala.Cr. 
App.1994). Further, “[i]ntent may be inferred 
from the use of a deadly weapon, the charac-
ter of the assault, or other attendant circum-
stances.” DeRamus v. State, 565 So.2d 1167, 
1171 (Ala.Cr.App.1990). Finally, 

“ ‘[i]n determining the sufficiency of the 
evidence to sustain the conviction, this 
Court must accept as true the evidence 
introduced by the State, accord the State 
all legitimate inferences therefrom, and 
consider the evidence in the light most fa-
vorable to the prosecution.’ Faircloth v. 
State, 471 So.2d 485, 489 (Ala.Cr.App. 
1984), affirmed, Ex parte Faircloth, [471] 
So.2d 493 (Ala.1985). 

“ ‘. . . . 
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“ ‘ “The role of appellate courts is not to 
say what the facts are. Our role, . . . is to 
judge whether the evidence is legally suf-
ficient to allow submission of an issue for 
decision to the jury.” Ex parte Bankston, 
358 So.2d 1040, 1042 (Ala.1978). An ap-
pellate court may interfere with the jury’s 
verdict only where it reaches “a clear con-
clusion that the finding and judgment are 
wrong.” Kelly v. State, 273 Ala. 240, 244, 
139 So.2d 326 (1962). “The rule is clearly 
established in this State that a verdict of 
conviction should not be set aside on the 
ground of the insufficiency of the evidence 
to sustain the verdict, unless, after allow-
ing all reasonable presumptions of its cor-
rectness, the preponderance of the 
evidence against the verdict is so decided 
as to clearly convince the court that it was 
wrong and unjust.” Bridges v. State, 284 
Ala. 412, 420, 225 So.2d 821 (1969). . . . A 
verdict on conflicting evidence is conclu-
sive on appeal. Roberson v. State, 162 Ala. 
30, 50 So. 345 (1909). “[W]here there is 
ample evidence offered by the state to 
support a verdict, it should not be over-
turned even though the evidence offered 
by the defendant is in sharp conflict 
therewith and presents a substantial de-
fense.” Fuller v. State, 269 Ala. 312, 333, 
113 So.2d 153 (1959), cert. denied, Fuller 
v. Alabama, 361 U.S. 936, 80 S.Ct. 380, 4 
L.Ed.2d 358 (1960).’ Granger[v. State ], 
473 So.2d [1137] at 1139 [(Ala.Cr.App. 
1985)]. 
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“ . . . ‘Circumstantial evidence alone is 
enough to support a guilty verdict of the 
most heinous crime, provided the jury be-
lieves beyond a reasonable doubt that the 
accused is guilty.’ White v. State, 294 Ala. 
265, 272, 314 So.2d 857, cert. denied, 423 
U.S. 951, 96 S.Ct. 373, 46 L.Ed.2d 288 
(1975). ‘Circumstantial evidence is in no-
wise considered inferior evidence and is 
entitled to the same weight as direct evi-
dence provided it points to the guilt of the 
accused.’ Cochran v. State, 500 So.2d 
1161, 1177 (Ala.Cr.App.1984), affirmed in 
pertinent part, reversed in part on other 
grounds, Ex parte Cochran, 500 So.2d 
1179 (Ala.1985).” 

White v. State, 546 So.2d 1014, 1017 (Ala.Cr. 
App.1989). 

During the investigation of this case, the ap-
pellant made the following statements about 
his participation in the offense: 

“The night started off with a drink and 
smoking marijuana. I had a lot to drink 
and smoke this night. I was on the hill at 
about this time when I decided to leave 
and go home. It was about 10:30 pm or so. 
On my way home I stopped off at Russell’s 
trailor and sat in there for a while and 
time passed by it was about 12:30 or 1 
a.m when I left and headed home. When I 
crossed the ditch going into the apart-
ments I decide to go see Melody but in-
stead I went in through the back window. 
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(This occurs at about 1 or 1:30 a.m.) Once 
inside I grab an ordinary kitchen knife 
and headed upstairs. All I wanted was sex 
that was all I could think about at the 
time. About 1/3 the way up the stairs I 
pulled off my pants. When I went into the 
bedroom and stuck the knife at her neck 
and started undoing her shorts and by 
this time she jumps up and the knife I 
had in my hand cut her and so I panicked 
and she let out a little scream before she 
started to get loud so I cover her mouth 
with my hand but she bit me. So we tussle 
around and I finally got her to keep still 
by putting my hand at her neck and pro-
ceeded to remove her shorts after I got the 
shorts off I realized that she had stop 
breathing so not being in my right state 
of mind I had sex and ejaculated outside 
of the vagina. I never meant to kill those 
were not my intentions. I have a problem 
and I want help. After I did what I did I 
left out of the back door and let the win-
dow down. I removed her purse from the 
apartment there was nothing in it worth 
anything to me so I throw the knife and 
purse in the dumpster out front of the 
apartments this was about 2:30-3:00am. 
So after I went home and slept on it. I 
never did anything like this before, I have 
let drugs, alcohol, and sex ruin my life.” 

(C.R.124.) 

“The couch was at the back window. Took 
screen off back window laid it on couch. 
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Climb through window onto a kitchen ta-
ble. Saw and grabbed a knife off the coun-
ter. Proceed to go upstairs. First set of 
stairs. I removed my pants and shoes and 
went upstairs crossed over a kiddie rail or 
fence at top of the stairs. Just peeked in 
at the two kids. Went in to Melody’s room 
stuck the knife at her neck. Proceeded re-
move her shorts. She awoke and jumped. 
The knife cut her neck I panicked we tus-
sle off the bed onto the floor then there 
was no movement from her and no 
breathing so I had sex with her for about 
15 or so minutes no condom I pulled out, 
shot off. When I panicked and she started 
to scream I grab her around her throat 
and proceeded to choke her that is when 
she stopped moving So I leave as I was 
leaving I grab her purse and go through 
it. Found nothing valuable. I leave out the 
back door putting my clothes back on. I 
let the window back down shut the door. I 
had the knife and purse in my hand 
threw both objects into dumpster in the 
apartments. The purse was green and 
black it was a flip top button in front with 
straps that you could wear like a back 
pack.” 

(C.R.126.) In addition, the evidence 
showed that the appellant left the lower 
half of the victim’s body unclothed and 
left a semen stain on her stomach area. 
DNA testing confirmed that blood and se-
men found at the scene were consistent 
with the appellant’s genetic profile. Other 
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evidence found at the crime scene also 
corroborated the appellant’s statements 
about the offense. Finally, the medical ex-
aminer testified that the cause of the vic-
tim’s death was asphyxiation, either by 
smothering or strangulation, and that the 
other wounds inflicted upon the victim 
were consistent with a beating but were 
not the cause of death. 

The appellant’s statements showed that 
he entered the victim’s apartment with 
an intent to rape the victim and that he 
took a knife upstairs with him to facili-
tate the rape. Thus, the State presented 
sufficient evidence from which the jury 
could have reasonably concluded that the 
appellant raped or attempted to rape the 
victim and that he intentionally killed 
her. Accordingly, the trial court properly 
denied the appellant’s motions for a judg-
ment of acquittal and properly submitted 
the case to the jury. Finally, the evidence 
clearly supports the jury’s verdict. There-
fore, the appellant’s arguments in this re-
gard are without merit. 

Williams v. State, 795 So. 2d 753, 773-77 (Ala. Cr. App. 
1999), aff ’d., 795 So. 2d 785 (Ala. 2001), cert. denied, 
534 U.S.900 (2001). 

 Respondent contends that the state court’s deci-
sion on the merits is entitled to a presumption of cor-
rectness. (Doc. 14). This court agrees. 
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 The Supreme Court explained the constitutional 
review process to be applied to a challenge based on 
sufficiency of the evidence: 

[T]he critical inquiry on review of the suffi-
ciency of the evidence to support a criminal 
conviction must be not simply to determine 
whether the jury was properly instructed, but 
to determine whether the record evidence 
could reasonably support a finding of guilt be-
yond a reasonable doubt. . . . [T]he relevant 
question is whether, after viewing the evi-
dence in the light most favorable to the pros-
ecution, any rational trier of fact could have 
found the essential elements of the crime be-
yond a reasonable doubt. This familiar stand-
ard gives full play to the responsibility of the 
trier of fact fairly to resolve conflicts in the 
testimony, to weigh the evidence, and to draw 
reasonable inferences from basic facts to ulti-
mate facts. Once a defendant has been found 
guilty of the crime charged, the factfinder’s 
role as weigher of the evidence is preserved 
through a legal conclusion that upon judicial 
review all of the evidence is to be considered 
in the light most favorable to the prosecution. 
The criterion thus impinges upon “jury” dis-
cretion only to the extent necessary to guar-
antee the fundamental protection of due 
process of law. 

Jackson v. Virginia, 443 U.S. 307, 318-319, 99 S.Ct. 
2781, 2788-89, 61 L.Ed.2d 560 (1979). 

 Williams has presented no evidence to negate that 
he intended to rape and kill Rowell. Williams admitted 
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in his statements that he intended to rape Rowell 
when he broke into the house, armed himself with a 
knife, cut and strangled her when she resisted, and 
proceeded to have intercourse. The evidence in the rec-
ord reasonably supports Williams’s guilt beyond a rea-
sonable doubt. The decision of the Alabama Court of 
Criminal Appeals was not based on an unreasonable 
determination of the facts presented at trial nor was it 
an unreasonable application of Jackson. Consequently, 
this court will deny Williams’s amended habeas peti-
tion on this claim. 

 
CLAIM XIII. THE MANNER OF EXECUTION USED BY 
THE STATE OF ALABAMA CONSTITUTES CRUEL AND UN-

USUAL PUNISHMENT 

 Williams alleges that his execution would be cruel 
and unusual punishment because Alabama’s method 
of execution does not comport with evolving standards 
of decency. (Doc. 5, p. 88). This claim was presented 
only in the context of electrocution on direct appeal, 
and was not raised in any form on collateral review. 
Alabama adopted lethal injection as an alternative 
form of execution effective July 1, 2002, several months 
before Williams began collateral proceedings in state 
court. Because Alabama no longer uses electrocution 
as its primary method of capital punishment, that por-
tion of the claim is moot. 

 Moreover, regarding the question of procedural de-
fault of Williams’s attempt to raise lethal injection 
claim for the first time in his amended habeas petition, 
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this court agrees with the reasoning of a similarly-pos-
tured case from the Southern District of Alabama: 

[O]n July 1, 2002, the Alabama legislature 
amended Ala. Code § 15-18-82(a), to make le-
thal injection the standard method of exe-
cution in Alabama. At the time of the 
amendment, petitioner’s appeal of the denial 
of his Rule 32 petition was pending in the 
Alabama Court of Criminal Appeals. (Doc. 
10, Vol. 25 at 4866; McGahee v. State, 885 
So.2d 191, 228 (Ala.Crim.App.2003)). In his 
previous Rule 32 petition, petitioner had chal-
lenged only the constitutionality of electrocu-
tion as a method of execution. However, after 
the amendment, lethal injection became the 
prescribed method of execution for petitioner; 
yet, petitioner did not file a second Rule 32 
petition in the state court to challenge its 
constitutionality. See Ala. R.Crim. P. 32.1(e) 
(petition based on newly discovered material 
facts). Any attempt by petitioner to do so now 
would be barred. See Ala. R.Crim. P. 32.2(c) 
(one-year, or in some instances six months, 
limitations period for filing a successive peti-
tion on the basis of newly discovered material 
facts). 

McGahee v. Campbell, 2007 WL 3025192 *11, n. 6 (S.D. 
Ala. February 14, 2007). 

 Accordingly, Williams’s Eighth Amendment lethal 
injection claim is procedurally defaulted: he failed to 
challenge the current method of execution in a second 
Rule 32 petition in state court and any attempt to do 
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so now would be futile. Alternatively, the amended ha-
beas petition is devoid of any legal or factual support 
for the conclusion that such a method of punishment 
violates the Eighth Amendment. As such, the lethal in-
jection claim is also due to be dismissed for failure to 
comply with the specificity requirements governing 
federal pleadings. Therefore, this claim is due to be de-
nied. 

 
CLAIM XIV. THE TRIAL COURT VIOLATED PETI-

TIONER’S RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH, 
AND FOURTEENTH AMENDMENTS BY ALLOWING THE 
STATE TO PRESENT ARGUMENT ON AN AGGRAVATING CIR-

CUMSTANCE NOT CHARGED 

 Williams contends that his Fifth, Sixth, Eighth 
and Fourteenth Amendment rights were violated 
when, during closing arguments, the prosecutor im-
properly informed the jury that it could consider bur-
glary and robbery as aggravating circumstances. (Doc. 
5, p. 88). Williams conceded the appropriateness of the 
prosecutor’s argument regarding rape as an aggravat-
ing circumstance. 

 Williams presented this same claim on direct ap-
peal. (Tab R. 29, p. 71). In denying the claim, the Court 
of Criminal Appeals held that, viewed in context, the 
“prosecutor’s comment was not misleading,” and that 
the “trial court properly instructed that the only appli-
cable aggravating circumstance was that the appellant 
committed the murder during a rape or an attempted 
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rape.” Williams, 729 So. 2d 753, 781, aff ’d., 795 So. 2d 
785 (Ala. 2001), cert. denied, 534 U.S.900 (2001). 

 Respondent argues that this claim is procedurally 
barred from this court’s review because it was not 
fairly presented as a federal claim in state court, and, 
in any event, Williams cannot overcome the presump-
tion of correctness in the state court findings denying 
the claim on the merits. (Doc. 14, p. 80). 

 Prior to seeking relief in federal court from a state 
court conviction and sentence, a habeas petitioner is 
first required to present his federal claims to the state 
court by exhausting all of the State’s available proce-
dures. The purpose of this requirement is to ensure 
that state courts are afforded the first opportunity to 
correct federal questions affecting the validity of state 
court convictions. If a federal claim has not first been 
exhausted in state court, this court may also find that 
it is “procedurally defaulted, even absent a state court 
determination to that effect, if it is clear from state law 
that any future attempts at exhaustion would be fu-
tile.” Bailey v. Nagle, 172 F.3d 1299, 1305 (11th Cir. 
1999) (citing Picard v. Connor, 404 U.S. 270, 276 
(1971)) and Snowden v. Singletary, 135 F.3d 732, 
737(11th Cir. 1998)). 

 Petitioner has not exhausted this claim in state 
court because he did not make the state court aware of 
his federal allegation that the trial court’s allowance of 
the alleged improper arguments denied him due pro-
cess of law guaranteed by the Fourteenth Amendment. 
Dismissal to present this claim in state court would be 
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futile because of the statute of limitation in Rule 
32.2(c), Ala. R. Crim. P., and the ban on successive pe-
titions in Rule 32.2(b), Ala. R. Crim. P. The court, thus, 
finds that this claim is procedurally defaulted and Pe-
titioner has not alleged “cause and prejudice” to excuse 
the procedural default. 

 Additionally, much the same issue was previously 
addressed by this court in Claim VI.B.ii., infra, where 
this court found that the prosecutor’s comments re-
garding aggravating circumstances were not improper, 
and that the trial court properly charged the jury re-
garding the existing aggravating circumstance of rape. 
A petitioner is entitled to habeas relief based on the 
improper comments of a prosecutor only if the com-
ments “so infected the trial with unfairness as to make 
the resulting conviction [or sentence] a denial of due 
process.” Darden v. Wainwright, 477 U.S. 168, 181 
(1986) (quoting Donnelly v. DeChristoforo, 416 U.S. 
637, 643 (1974). The prosecutor’s comments did not run 
afoul of Darden. The trial court did not deny Williams 
his right to a fair trial under federal standards. There-
fore, this claim is due to be denied. 

 
CLAIM XV. THE TRIAL COURT VIOLATED PETI-

TIONER’S CONSTITUTIONAL RIGHTS TO A FAIR TRIAL 
AND SENTENCING BY PERMITTING OVERLY EMOTIONAL 
TESTIMONY AT THE SENTENCING HEARING BEFORE THE 
TRIAL COURT 

 Next, Petitioner asserts that the trial court vio-
lated Williams’s rights to a fair trial and sentencing 
by permitting overly emotional testimony from Ms. 
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Rowell’s mother at the sentencing hearing. (Doc. 5, p. 
89). Petitioner presented this same claim on direct ap-
peal. (Tab R. 28, p. 72). The Court of Criminal Appeals 
denied the claim: 

In Payne v. Tennessee, 501 U.S. 808, 111 S.Ct 
2597, 115 L.Ed.2d 720 (1991), the United 
States Supreme Court held that victim impact 
evidence is admissible during the sentencing 
phase of a capital trial. “[A] prosecutor may 
present and argue evidence relating to the vic-
tim and the impact of the victim’s death on the 
victim’s family in the penalty phase of a capi-
tal trial.” McNair v. State, 653 So. 2d 320, 331 
(Ala. Cri. App. 1992), aff ’d, 653 So. 2d 353 
(Ala. 1994), cert. denied, 513 U.S. 1159, 115 
S.Ct. 1121, 130 L.Ed.2d 1084 (1995). The 
State did not present victim impact evidence 
to the jury during the guilt or penalty phases 
of the trial. Furthermore, the record does not 
indicate that the victim’s mother was overly 
emotional when presenting victim impact ev-
idence to the trial court. Finally, the appellant 
concedes that his argument is contrary to cur-
rent law. (Appellant’s brief at p. 74.) There-
fore, we do not find any plain error in this 
regard. 

Williams, 795 So. 2d 753, 782, aff ’d., 795 So. 2d 785 
(Ala. 2001), cert. denied, 534 U.S.900 (2001). 

 The Respondent contends that this claim was not 
fairly presented as a federal claim in state court and, 
in the alternative, that the Petitioner cannot overcome 
the presumption of correctness of the state court 
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decision. (Doc. 14, p. 84). Respondent erroneously al-
leges that this claim is procedurally barred because it 
was not fairly presented as a federal claim in state 
court. (Doc. 14, p. 84). Petitioner states in his brief on 
direct appeal: “[s]uch statement is violative of the 
Fifth, Eight[h], and Fourteenth Amendments to the 
United States Constitution and of Article 1, Section 6, 
Constitution of Alabama of 1901” (Tab R-28, p. 74), and 
the Alabama Court of Criminal Appeals addressed this 
claim as a constitutional issue. 

 In Payne, as discussed by the Alabama Court of 
Criminal Appeals, the Supreme Court recognized that 
only where victim impact evidence or argument is un-
fairly prejudicial may a court prevent its use through 
the Due Process Clause of the Fourteenth Amendment. 
501 U.S at 825, 111 S. Ct. at 2608 (citing Darden v. 
Wainwright, 477 U.S. 168, 179-183, 106 S. Ct. 2464, 
2470-2472, 91 L. Ed. 2d 144 (1986)). The question then 
is whether the victim impact evidence introduced “so 
infected the trial with unfairness as to make the re-
sulting conviction denial of due process.” Darden, 477 
U.S. at 181, 106 S.Ct. at 2471 (quoting Donnelly v. 
DeChristoforo, 416 U.S. 637, 643, 94 S.Ct. 1868, 1871, 
40 L.Ed.2d 431 (1974)). 

 Williams complains about the testimony of Donna 
Rowell, the victim’s mother: 

Q . . . . Did Melanie have children? 

A Yes, sir. 

Q And those children are where now? 
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A They are living with us. 

Q Have they been living with you since 
Melanie’s death? 

A With the exception of nine months when 
they were with their father. 

Q How old are they now? 

A Three and a half and four and a half. 

Q And they are with you now? They are in 
your custody? 

A Yes, sir. 

Q They are at your home? 

A Yes, sir. 

Q I guess I would like to ask you how the 
death of Melanie—the crime that Marcus Wil-
liams has been convicted of—has impacted 
Melanie’s family—you, the children, and her 
father and sister? 

A I have had to go see a therapist because I 
have flashbacks of finding my daughter. I 
don’t get a lot of sleep. My one daughter keeps 
all her windows locked and she blocks them 
with sticks because she is afraid. My other 
daughter won’t go to bed at night without the 
t.v. on. Holidays just aren’t the same. The chil-
dren have also been to counseling. Kristin, the 
little girl, has a lot of anger. She doesn’t un-
derstand a lot of things. She does understand 
that her mommy is gone. She cries for her al-
most every night. She wakes up in her bed 
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between the hours of three and five wanting 
to know where we are. She has to have some-
one beside her. Little William loves his mama 
and misses her a lot. We are like a puzzle that 
was once complete, and now there is a piece 
missing. My husband carries a picture of 
Melanie around with him. He has an I.D. 
bracelet with her name on it. The baby will 
not go to bed at night without her mama’s pic-
ture and William has to wear an I.D. bracelet. 
On holidays, they know their mommy is in 
heaven, but they can’t understand why she 
can’t come down and visit. I let them pick out 
balloons for holidays with helium in them. 
Little William just started learning how to 
print so he wrote her a letter on the balloon 
and they sent it up to their mommy. They put, 
“We love you mommy and we miss you.” On 
the one for Easter this year, he wrote, “Please 
come down and see us.” They are okay when 
they first send it up, but when it is out of sight, 
Kristen will cry and cry and cry and say, “I 
miss mommy.” We love those babies. We are 
doing the best we can to raise them. It is just 
it is a little harder on us because we are older 
now, and I have to take a break in the middle 
of the day or I just can’t make it. One thing we 
will always have of Melanie is her memories. 
Nothing or nobody can ever take that from us. 
That’s all. 

(Tab R. 25, pp. 604-606). 

 This court agrees with the Court of Criminal Ap-
peals that the victim impact evidence did not “so in-
fect[ ] the trial with unfairness as to make the 
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resulting conviction a denial of due process.” Darden, 
477 U.S. at 181, 106 S. Ct. at 2471. The Petitioner ad-
mitted in his statements, and, therefore, was well 
aware that Ms. Rowell’s children were present in her 
house during the offense, and that those children 
would wake the next morning to find their mother’s 
lifeless body. The Alabama Court of Criminal Appeals’ 
decision that the limited testimony regarding Ms. Row-
ell’s children and the impact of Ms. Rowell’s death on 
her family did not operate to deny Williams a fair trial 
or to prejudice his substantial rights was not an unrea-
sonable application of clearly established federal law 
as determined by the Supreme Court in Payne and 
Darden. This claim is due to be denied. 

 
CLAIM XVI. THE TRIAL COURT’S CHARGE ON VOLUN-

TARY INTOXICATION VIOLATED PETITIONER’S CONSTI-

TUTIONAL RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH, 
AND FOURTEENTH AMENDMENTS TO THE UNITED 

STATES CONSTITUTION 

 On page 89 of the petition, Williams alleges that 
the trial court’s charge on voluntary intoxication vio-
lated his Fifth, Sixth, Eight, and Fourteenth Amend-
ment rights. Specifically, he argues that the trial 
court’s statement was confusing and misleading that, 
for intoxication to negate the specific intent required 
for a murder conviction, the intoxication must be “so 
great as to amount to insanity.” (Doc. 5, p. 91). Peti-
tioner first presented this claim on direct appeal. (Tab 
R. 28, pp. 67, 77). In denying the claim, the Alabama 
Court of Criminal Appeals stated: 
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We rejected a similar claim in Williams v. 
State, 710 So. 2d 1276, 1332 (Ala. Cr. App. 
1996), aff ’d, 710 So. 2d 1350 (Ala. 1997), cert 
denied, 524 U.S. 929, 118 S.Ct 2325, 141 
L.Ed.2d 699 (1998), stating as follows: 

“ ‘Bankhead contends that the court’s in-
struction requiring that the jury, in order 
to find a drunkenness defense applicable, 
had to find Bankhead insane due to intox-
ication, was prejudicial. We disagree. In 
an assault and battery case, voluntary in-
toxication is no defense, unless the degree 
of intoxication amounts to insanity and 
renders the accused incapable of forming 
an intent to injure. Lister v. State, 437 So. 
2d 622 (Ala. Cr. App. 1983). The same 
standard is applicable in homicide cases. 
Crosslin [v. State, 446 So. 2d 675 (Ala. Cr. 
App. 1983), appeal after remand, 489 So. 
2d 680 (Ala. Cr. App. 1986)]. Although in-
toxication in itself does not constitute a 
mental disease or defect within the mean-
ing of § 13A-3-1, Code of Alabama (1975), 
intoxication does include a disturbance of 
mental or physical capacities resulting 
from the introduction of any substance 
into the body. § 13A-3-2. The degree of in-
toxication required to establish that a de-
fendant was incapable of forming an 
intent to kill is a degree so extreme as to 
render it impossible for the defendant to 
form the intent to kill. A jury is capable of 
determining whether a defendant’s intox-
ication rendered it impossible for the de-
fendant to form a particular mental state. 
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Ex parte Bankhead, 585 So. 2d 112, 121 (Ala. 
1991). 

Furthermore, the appellant concedes that his 
argument is contrary to current law. There-
fore, we do not find any plain error in the trial 
court’s voluntary intoxication instruction. 

Williams, 795 So. 2d 753, 779, aff ’d., 795 So. 2d 785 
(Ala. 2001), cert. denied, 534 U.S.900 (2001). 

 Respondent argues that the state court’s decision 
was not contrary to, or an unreasonable application of 
federal law, or and unreasonable determination of the 
facts in light the evidence. (Doc. 14, p. 87). This court 
agrees. 

 The Eleventh Circuit Court of Appeals has set 
forth the habeas review standard when jury instruc-
tions are challenged: 

Federal habeas relief is unavailable “for er-
rors of state law.” Estelle v. McGuire, 502 U.S. 
62, 67, 112 S.Ct. 475, 480, 116 L.Ed.2d 385 
(1991) (quoting Lewis v. Jeffers, 497 U.S. 764, 
780, 110 S.Ct. 3092, 3102, 111 L.Ed.2d 606 
(1990)). A jury instruction that “was allegedly 
incorrect under state law is not a basis for ha-
beas relief,” Id. at 71-72, 112 S.Ct. at 482, be-
cause federal habeas review “is limited to 
deciding whether a conviction violated the 
Constitution, laws, or treaties of the United 
States.” Id. at 68, 112 S.Ct. at 480. Unlike 
state appellate courts, federal courts on ha-
beas review are constrained to determine only 
whether the challenged instruction, viewed in 
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the context of both the entire charge and the 
trial record, “ ‘so infected the entire trial that 
the resulting conviction violate[d] due pro-
cess.’ ” Id. at 72, 112 S.Ct. at 482 (quoting 
Cupp v. Naughten, 414 U.S. 141, 147, 94 S.Ct. 
396, 400-01, 38 L.Ed.2d 368 (1973)). 

Jamerson v. Secretary for Dept. of Corrections, 410 F.3d 
682, 688 (11th Cir. 2005). 

 Even if the instructions were erroneous, in the 
context of the whole charge and trial record, it did not 
so infect the trial so as to result in a conviction that 
violated due process. Further, the state court’s decision 
was not an unreasonable application of the facts in 
light of the evidence. The evidence of voluntary intoxi-
cation was not great enough to warrant a finding that 
Petitioner was incapable of forming the necessary in-
tent to commit a capital crime. His clear recollection of 
the events as recounted in the statements he made to 
the police belies level of intoxication profound enough 
to prevent him from forming an intent to commit the 
murder. In the absence of evidence establishing such 
extreme intoxication, the trial court’s charge on volun-
tary intoxication did not result in a conviction that vi-
olated due process. Petitioner is not entitled to relief on 
this claim. 
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CLAIM XVII. THE TRIAL COURT VIOLATED PETI-

TIONER’S CONSTITUTIONAL RIGHTS UNDER THE FIFTH, 
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO 

THE UNITED STATES CONSTITUTION BY REFUSING TO 
GIVE A MANSLAUGHTER CHARGE 

 At page 91 of the petition, Williams alleges that 
the trial court violated his constitutional rights by not 
instructing the jury on manslaughter as a lesser in-
cluded offense. Petitioner argues that the evidence, in-
cluding his statements and the fact that he was 
intoxicated at the time of the crime, supported giving 
the manslaughter charge. Petitioner presented this 
same claim on direct appeal. (Tab R. 28, p.79). 

 The Alabama Court of Criminal Appeals ad-
dressed this claim under the plain error standard be-
cause the defense did not object to it at trial. The court 
found that the evidence did not support a charge of 
manslaughter. The Alabama Court of Criminal Ap-
peals wrote: 

Although the prosecutor, defense counsel, and 
the trial court discussed whether the trial 
court should give such a charge, defense coun-
sel did not object when the trial court stated 
that it would not instruct the jury on man-
slaughter. Likewise, counsel did not object af-
ter the trial court had given its oral charge. 
Therefore, we review this contention for plain 
error. See Rule 45A, Ala. R. App. P. 

“No error occurs in not giving a charge on 
a lesser included offense when there is no 
reasonable theory to support the lesser 
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offense. . . . ‘ “A trial judge may refuse to 
charge on a lesser included offense when 
it is clear to the judicial mind that there 
is no evidence to support the jury’s being 
charged on the lesser included offense.” ’ ” 

Williams v. State, 601 So.2d 1062, 1075 (Ala. 
Cr. App. 1991), aff ’d, 662 So. 2d 929 (Ala.), 
cert. denied, 506 U.S. 957, 113 S.Ct. 417, 121 
L.Ed.2d 340 (Ala. Cr. App. 1991), aff ’d, 600 So. 
2d 372 (Ala. 1992), cert denied, 507 U.S. 924, 
113 S.Ct. 1293, 122 L.Ed.2d 684 (1993), and 
Gurganum v. State, 520 So. 2d 170, 174 (Ala. 
Cr. App. 1987)). When it refused to give the in-
struction on manslaughter, the trial court 
acknowledged that there was no basis for giv-
ing such an instruction because the appel-
lant’s statements showed that he entered the 
victim’s apartment with the intent to rape her. 
Furthermore, during his guilt-phase closing 
argument, defense counsel admitted that, 
when the appellant entered the victim’s 
apartment, he intended to rape her. (R. 498). 
However, he contended that the appellant did 
not intend to kill the victim. Accordingly, he 
argued that the appellant was guilty, at most, 
of murder. During its guilt-phase oral charge, 
the trial court instructed the jury on the lesser 
included offense of felony murder. Thus, if the 
jury believed defense counsel’s contention 
that the appellant intended to rape but did 
not intend to kill the victim, it could have 
found him guilty of felony murder. However, 
there was simply no reasonable theory from 
the evidence to support giving an instruction 
on manslaughter. Moreover, we have held that 
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it is not plain error for a trial court not to give 
an instruction on a lesser included offense 
when that instruction would be inconsistent 
with the defense’s trial strategy. See Bush v. 
State, 695 So. 2d 70, 113 (Ala.Cr.App. 1995), 
aff ’d, 695 So. 2d 138 (Ala.), cert. denied, 522 
U.S. 969, 118 S.Ct. 418, 139 L.Ed.2d 320 
(1997). 

Williams, 795 So. 2d 753, 778-79, aff ’d., 795 So. 2d 785 
(Ala. 2001), cert. denied, 534 U.S.900 (2001). See also 
Hopper v. Evans, 456 U.S. 605, 611 (1982) (“Due pro-
cess requires that a lesser included offense instruction 
be given only when the evidence warrants such an in-
struction.”) (emphasis in original); Ritter v. Smith, 726 
F.2d 1505, 1509 (11th Cir. 1984) (same). 

 Respondent asserts that this claim is procedurally 
defaulted because it was not fairly presented as a fed-
eral claim in state court, and, in the alternative, that 
Petitioner cannot overcome the state court decision’s 
presumption of correctness. (Doc. 14, pp. 91-92). Re-
spondent erroneously argues that this claim is pre-
cluded because it was not fairly presented as a federal 
claim in state court. (Doc. 14, p. 91.) However, in his 
brief on direct appeal, Williams states: “[a]s a result, 
Marcus Williams was wrongfully convicted under the 
Fifth and Fourteenth Amendments to the United 
States Constitution and of Article 1, Section 6, Consti-
tution of Alabama 1901.” (Tab R.28, pp. 82-83.) 

 The state court finding is entitled to a presump-
tion of correctness, as it is neither “contrary to,” nor an 
“unreasonable application of ” clearly established 
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Supreme Court precedent. The state court’s decision 
was not objectively unreasonable. Expressly stated in 
the resolution of this issue by the Alabama Court of 
Criminal Appeals is the finding of fact that no evidence 
supported giving the manslaughter charge. Williams, 
795 So. 2d at 779. This claim is due to be denied. 

 
CLAIM XVIII. THE TRIAL COURT VIOLATED PETI-

TIONER’S CONSTITUTIONAL RIGHTS UNDER THE FIFTH, 
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS BY 
ALLOWING HIS COERCED STATEMENT INTO EVIDENCE 

 Williams has alleged a claim for relief based upon 
the admission of certain inculpatory statements. He al-
leges that allowing his involuntary statements into ev-
idence violated his rights under the Fifth, Sixth, 
Eighth, and Fourteenth Amendments to the United 
States Constitution because they were induced by 
promises from police interrogators and were made 
while Williams was sleep deprived and under the in-
fluence of alcohol, marijuana and cocaine. (Doc. 5, pp. 
95-96). 

 Before trial, Petitioner filed a motion to suppress 
the statements; he asserted as the basis for suppres-
sion that (1) his statements were obtained prior to Wil-
liams being informed of his rights pursuant to 
Miranda v. Arizona, 384 U.S. 436 (1966); (2) the state-
ments were obtained after Williams requested the 
presence of an attorney in violation of his rights pur-
suant to Miranda v. Arizona, 384 U.S. 436 (1966); (3) 
the warnings given to Williams were not adequate and 
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the waiver of his rights was not valid; (4) Williams was 
seized and interrogated on less than probable cause, in 
violation of his Fourth and Fourteenth Amendment 
rights; (5) Williams did not voluntarily answer ques-
tions, but was coerced into responding; and (6) Wil-
liams statements were made because of promises of 
leniency by police investigators, thereby rendering 
them involuntary. (Tab R. 27, pp. 95-97). The trial court 
conducted a suppression hearing on February 24, 1999. 
(Tab R. 8, pp. 229-94). 

 At the hearing, the police investigators and Peti-
tioner testified regarding the circumstances under 
which Petitioner’s statements were taken. The Peti-
tioner testified that after being arrested on November 
24, 1999, as a suspect in another offense, he was in-
formed that he was also a suspect in Ms. Rowell’s case. 
Petitioner gave the following testimony on direct ex-
amination: 

Q Who came in and got you? 

A Joe Sweatt came back to the jail and got 
me and escorted me back over to the Sheriff ’s 
Office. 

Q What did he tell you? 

A He didn’t say nothing. When I got inside 
the Sheriff ’s office, Tommy Dixon spoke up 
and told me they feel like I’m a suspect in an-
other case. 

Q Who all was in that room? 
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A At that time, Joe Sweatt, Tommy Dixon 
and another Ashville City cop, Dennis Mat-
thews. 

Q That is all that was present? 

A Yes. 

Q Then what happened? 

A I kept denying it and Tommy Dixon told 
me it would be best to go on and give a state-
ment because they had evidence against me 
in another case. He would draw a picture for 
the Judge and make it easier on me if I speak 
now. 

Q What did you understand Mr. Dixon’s po-
sition to be at that time? 

A He was the chief investigator. 

Q Had he made that fact known to you? 

A Yes. 

Q Were there other officers present when he 
made those statements to you? 

A Yes. 

Q Did they say anything to confirm or deny 
the statements he was making to you? 

A No. 

Q What did you understand it to mean when 
he said he would make it easier on you? 
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A I understood that he would talk to the 
Judge and make it light on my case—a lighter 
sentence. 

Q How long were you in there with the three 
of them before you told them about your in-
volvement in this case today? 

A About an hour. 

Q At any point in time did you sign a state-
ment concerning your Miranda Rights? 

A Not at that time, I didn’t. It was after they 
asked me questions. 

Q How long had they asked you questions 
before you signed the Miranda Warning? 

A About an hour. 

Q This is State’s Exhibit No. 7 that I have a 
copy of that is dated three-fifty-one p.m., you 
had already been questioned over an hour be-
fore you executed this statement? 

A Yes. 

Q Then did you go through a question and 
answer session after you signed that docu-
ment? 

A Not after he asked me to write out—make 
my own statement—write out my own state-
ment. 

Q Do you ever recall one of the officers writ-
ing down what you were telling them? 

A Yes. 
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Q When was that? 

A While I was talking. 

Q Before this Miranda? 

A Yes, before this. 

Q Did you later write out a statement of 
your own? 

A Yes. 

Q That was at five-fifteen? 

A Yes. 

Q Is that your writing? 

A Yes. 

Q That is State’s Exhibit No. 12? 

A Yes. 

Q That is your writing and that is your sig-
nature? 

A Yes. 

Q But did you sign a Miranda before you 
gave that written statement at five-fifteen? 

A No. 

* * * 

Q On the next day, they came back and 
asked you for another statement, did they 
not? 

A Yes 
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Q How did that come about? 

A They asked me—they needed to verify 
some of the statements I had made the day 
before. 

Q Who all came and told you that? 

A If I recall correctly, it was Joe Sweatt and 
Randy Wall that came to the cell and got me. 

Q Where did they take you? 

A To the Sheriff ’s office. 

Q Who all was present at that time? 

A Tommy Dixon, Randy Wall and Joe 
Sweatt. 

Q At any time either on the 24th or 25th, did 
anybody threaten you? 

A No. 

Q Threaten to harm you in any way? 

A No. 

Q Coerce you to do these statements? 

A What do you mean coerce? 

Q Did they force you to do it? 

A No. 

Q But now you have told us about some 
things you were told on the 24th. Were you 
promised anything on the 25th about giving 
that statement? 
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A No. 

Q Did Mr. Dixon say anything to you that 
day or Mr. Wall or Mr. Sweatt before you gave 
the statement? 

A No. 

Q How did that come about? 

A They just told me I needed to make some 
more statements to verify certain issues in the 
case. 

Q Did they ask you questions or did you just 
sit down and give a statement? 

A They asked me questions first. 

Q Then what happened after they asked you 
questions? 

A I signed another Miranda sheet. 

Q What happened after you signed that Mi-
randa sheet? 

A I wrote out my statement. 

(Tab R 8, pp. 263-68). 

 Chief investigator Thomas Dixon testified that 
Williams was not told that it would be better or worse 
for him to make a statement (Tab R 8, p. 282); that Wil-
liams was not told that a judge would be made aware 
of his cooperation (Id. at 283); and that Williams was 
not given any promises before making any of his state-
ments (Id. at 284). The trial court denied the motion to 
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suppress as to Petitioner’s inculpatory statements 
made on November 24 and 25, 1999. (Tab R. 8 at 292). 

 On direct appeal, Williams argued that his state-
ments were coerced by promises made by the police in-
vestigator, making his statement involuntary and, 
therefore, inadmissible, citing Rincher v. State, 632 So. 
2d 37 (Ala. Crim. App. 1993). (Tab R. 28, p. 50). In re-
solving this claim, the Court of Criminal Appeals 
wrote: 

Also, “we note that the mere promise to make 
cooperation known to law enforcement au-
thorities, as opposed to a direct promise of a 
reduced sentence, generally is not considered 
an illegal inducement. In United States v. 
Nash, 910 F.2d 749, 752-53 (11th Cir. 1990), 
the United States Court of Appeals for the 
Eleventh Circuit held: 

“ ‘We find that the district court was not 
clearly erroneous in accepting [the of-
ficer’s] testimony that he only promised 
to make [the defendant’s] cooperation 
known to the United States Attorney’s of-
fice and gave no guarantee of a reduced 
sentence. Although [the officer] told [the 
Defendant] that cooperating defendants 
generally “fared better time-wise,” this 
statement did not amount to an illegal in-
ducement: “telling the [defendant] in a 
noncoercive manner of the realistically 
expected penalties and encouraging [him] 
to tell the truth is no more than affording 
[him] the chance to make an informed 
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decision with respect to [his] cooperation 
with the government.” ’ 

“(Quoting United States v. Ballard, 586 
F.2d 1060, 1063 (5th Cir. 1978)). Accord 
United States v. Levy, 955 F.2d 1098, 1105 
(7th Cir. 1992) (holding that federal 
agent’s indication to defendant that his 
cooperation would be reported to the 
United States attorney did not make de-
fendant’s confession involuntary); United 
States v. Meirovitz, 918 F.2d 1376, 1380 
(8th Cir. 1990) (holding that confession 
was voluntary although agents had prom-
ised to inform prosecutor of defendant’s 
cooperation); United States v. Guerrero, 
847 F.2d 1363 (9th Cir. 1988) (holding 
that agent’s promise to inform prosecutor 
of defendant’s cooperation does not ren-
der a subsequent confession involuntary); 
United States v. Baldachino, 762 F.2d 170, 
179 (1st Cir. 1985) (holding that an of-
ficer’s promise to bring defendant’s co-op-
eration to the attention of the prosecutor 
did not make confession involuntary).” 

Id. at 730 n.4. Finally, 

“ ‘ “[a]bsent clear error, the [circuit] 
court’s credibility choices at suppression 
hearings are binding on this court.” 
Walker v. State, 551 So. 2d 449, 451 (Ala. 
Cr. App. 1989). The standard of review of 
conflicting evidence at a motion to sup-
press a confession is whether the trial 
court’s finding was “manifestly contrary 
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to the great weight of the evidence.” Ex 
parte Matthews, 601 So. 2d 52 (Ala. 1992), 
cert. denied, 505 U.S. 1206, 112 S.Ct. 2996, 
120 L.Ed.2d 872 (1992). See also Ex parte 
Singleton, 465 So. 2d 443, 445 (Ala. 1995) 
(whether the finding was “palpably con-
trary to the weight of the evidence.”).’ 

“Thompson v. State, 611 So. 2d 476, 478 
(Ala. Cr. App. 1992).” 

D.M.M. v. State, 647 So. 2d 57, 61 (Ala. Cr. 
App. 1994). 

Based on the conflicting evidence in the 
record before us, we conclude that the 
trial court did not err in admitting the ap-
pellant’s statements into evidence. Ac-
cordingly, the appellant’s argument is 
without merit. 

Williams v. State, 795 So. 2d at 768-69, aff ’d., 795 So. 
2d 785 (Ala. 2001), cert. denied, 534 U.S. 900 (2001). 

 This court finds that the Alabama Court of Crimi-
nal Appeals’ decision is not contrary to, or an unrea-
sonable application of Supreme Court precedent. The 
Supreme Court established a standard for Fifth 
Amendment “voluntariness” in Colorado v. Springs, 
479 U.S. 564 (1987): 

A statement is not “compelled” within the 
meaning of the Fifth Amendment if an indi-
vidual “voluntarily, knowingly and intelli-
gently” waives his constitutional privilege. 
Miranda v. Arizona, 384 U.S. at 444, 86 S. Ct., 
at 1612. The inquiry whether a waiver is 
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coerced “has two distinct dimensions.” Moran 
v. Burbine, 475 U.S. 412, 421, 106 S. Ct. 1135, 
1141, 89 L. Ed. 2d 410 (1986): 

“First the relinquishment of the right 
must have been voluntary in the sense 
that it was the product of a free and delib-
erate choice rather than intimidation, co-
ercion, or deception. Second, the waiver 
must have been made with a full aware-
ness both of the nature of the right being 
abandoned and the consequences of the 
decision to abandon it. Only if the ‘totality 
of the circumstances surrounding the in-
terrogation’ reveal both an uncoerced 
choice and the requisite level of compre-
hension may a court properly conclude 
that the Miranda rights have been 
waived.” Ibid. (quoting Fare v. Michael C., 
442 U.S. 707, 725, 99 S.Ct. 2560, 2572, 61 
L.Ed.2d 197 (1979)). 

There is no doubt that Spring’s decision 
to waive his Fifth Amendment privilege 
was voluntary. He alleges no “coercion of 
a confession by physical violence or other 
deliberate means calculated to break 
[his] will,” Oregon v. Elstad, 470 U.S. 298, 
312, 105 S. Ct. 1285, 1295, 84 L. Ed. 2d 
222 (1985), and the trial court found none. 
His allegation that the police failed to 
supply him with certain information does 
not relate to any of the traditional indicia 
of coercion: “the duration and conditions 
of detention . . . , the manifest attitude of 
the police toward him, his physical and 
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mental state, the diverse pressures which 
sap or sustain his powers of resistance 
and self-control.” Culombe v. Connecticut, 
367 U.S. 568, 602, 81 S. Ct. 1860, 1879, 6 
L. Ed. 2d 1037 (1961) (opinion of Frank-
furter, J.). Absent evidence that Spring’s 
“will [was] overborne and his capacity for 
self-determination critically impaired” 
because of coercive police conduct, ibid.; 
see Colorado v. Connelly, 479 U.S. 157, 
163-164, 107 S. Ct. 515, ___, 93 L. Ed. 2d 
473 (1986), his waiver of his Fifth Amend-
ment privilege was voluntary under this 
Court’s decision in Miranda. 

Spring, 479 U.S. at 573-74 (emphasis added). 

 Williams testified on direct and cross examination 
that he did not feel that he was coerced into making 
his statement. (Tab R 8, p. 267, lines 23-25, p. 268, line 
1; p. 279, lines 9-10). Thus, the Petitioner’s own testi-
mony does not support the only factual assertion 
raised concerning the voluntariness of his statement.43 
The state court’s finding that such an inducement did 
not occur is entitled to a presumption of correctness 
unless the Petitioner can prove otherwise by clear and 
convincing evidence. See 18 U.S.C. §§ 2254(d) and (e). 
This he failed to do. Therefore, the Alabama Court of 
Criminal Appeals’ decision is not contrary to Supreme 

 
 43 The inducement claim is the only claim actually pled by 
the Petitioner and considered by the court concerning Petitioner’s 
statements. 
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Court law. Consequently, the Petitioner is not due any 
relief. 

 
CLAIM XIX. THE TRIAL COURT VIOLATED PETI-

TIONER’S CONSTITUTIONAL RIGHTS UNDER THE FIFTH, 
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS BY 
CHARGING THE JURY REGARDING AN AGGRAVATING CIR-

CUMSTANCE NOT INDICTED 

 Williams argues that the trial court violated his 
Fifth, Sixth, Eighth and Fourteenth Amendment con-
stitutional rights by erroneously instructing the jury 
regarding aggravating circumstances. Specifically, Pe-
titioner states that the trial court confused the jury by 
including in its charge the aggravating circumstances 
of robbery, burglary and kidnaping, when only rape 
should have been included. (Doc. 5, p. 100). Petitioner 
asserted virtually this same claim on direct appeal. 
(Tab R. 28, p. 67). 

 Respondent asserts that this claim is procedurally 
defaulted from this court’s review for several reasons: 
(1) Williams did not fairly present it as a federal claim 
in state court; (2) dismissal to allow Williams to raise 
the claim would be futile because the claim would be 
barred by the state’s ban on successive petitions and 
statute of limitations (Rules 32.2(b) and (c)); and (3) it 
could have been, but was not, raised at trial and on ap-
peal (Rules 23.2(a)(3) and(5)). In the alternative, Re-
spondent argues that if this court finds the claim is 
exhausted, then the Alabama Court of Criminal Ap-
peals addressed the claim on the merits, and Williams 
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cannot show that the denial of the claim on the merits 
is contrary to, or an unreasonable application of fed-
eral law, or an unreasonable determination of the facts 
in light of the evidence. (Doc. 14, pp. 98-99). 

 Prior to seeking relief in federal court from a state 
court conviction and sentence, a habeas Petitioner is 
first required to present his federal claims to the state 
court by exhausting all of the state’s available proce-
dures. The purpose of this requirement is to ensure 
that state courts are afforded the first opportunity to 
correct federal questions affecting the validity of state 
court convictions. Snowden v. Singletary, 135 F.3d 732, 
735 (11th Cir. 1998). If a federal claim has not first 
been exhausted in state court, this court may also find 
that it is “procedurally defaulted, even absent a state 
court determination to that effect, if it is clear from 
state law that any future attempts at exhaustion 
would be futile.” Bailey v. Nagle, 172 F.3d 1299, 1305 
(11th Cir. 1999) (citing Picard v. Connor, 404 U.S. 270, 
276 (1971)) and Snowden v. Singletary, 135 F.3d 732, 
737(11th Cir. 1998)). 

 The court finds that Williams did not present this 
claim as a federal claim in state court. Therefore, this 
claim is procedurally defaulted from federal review 
and dismissal to allow exhaustion of this claim would 
be futile because of the ban on successive petitions and 
the statute of limitations. Rules 32.2(b) and (c), Ala. R. 
Crim. P. 
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 Alternatively, the court finds that this claim is 
without merit. During the penalty phase, the trial 
court instructed the jury: 

The law provides a list of circumstances that 
may be considered by the jury as aggravating. 
In this case, the State relies on one aggravat-
ing circumstance. Before a jury could find an 
aggravating circumstance exists, you, the jury, 
must find beyond a reasonable doubt that ag-
gravating circumstance does exist. The aggra-
vating circumstance that is relied upon by the 
State in this case is the following: That the 
capital offense was committed while the de-
fendant was engaged in the commission of or 
attempt to commit rape, robbery, burglary, or 
kidnapping. You may not consider in your de-
liberations any other aggravating circum-
stance other than the one that I have just read 
to you. The fact you have heretofore found the 
defendant guilty beyond a reasonable doubt of 
the capital offense of intentional murder dur-
ing rape in the first degree establishes for the 
purpose of this hearing the existence beyond 
a reasonable doubt of the aggravating circum-
stance relied upon by the State. Because the 
circumstance that the State relies on for ag-
gravation, is the capital offense was commit-
ted while the defendant was engaged in the 
commission of or attempt to commit rape. By 
your verdict yesterday, you have found beyond 
a reasonable doubt that that aggravating cir-
cumstance does exist. So the State has proven 
beyond a reasonable doubt the existence of one 
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aggravating circumstance, and that is the cir-
cumstance [it relies] on. 

(Tab R. 23, p. 584) (emphasis added). 

 Read in its entirety, the court instructed the jury 
first on the underlying statute that provides the au-
thority to charge an aggravating circumstance. Second, 
the court explained to the jury that the aggravating 
circumstance of rape had already been found beyond a 
reasonable doubt. Most importantly, the trial court ex-
plained to the jury that the only aggravating circum-
stance on which the State relied was rape. 

 Much this same issue was discussed at Claim XIV. 
There, Petitioner complained that the prosecutor pre-
sented improper arguments regarding the aggravating 
factors in his opening arguments in the sentencing 
phase. This court concluded that the trial court 
properly charged the jury regarding the aggravating 
factor of rape, which was charged in the indictment 
and found by the jury beyond a reasonable doubt. The 
same is true here. Even if not procedurally defaulted, 
this claim is due to be denied as without merit. 

 
CLAIM XX. THE TRIAL COURT VIOLATED PETI-

TIONER’S CONSTITUTIONAL RIGHTS UNDER THE FIFTH, 
SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS BY 
GIVING THE JURY AN IMPROPER INSTRUCTION ON THE 

MEANING OF “REASONABLE DOUBT” 

 Next, Petitioner contends that his due process 
rights were violated because the trial court errone-
ously instructed the jury on the definition of 
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reasonable doubt. Williams argues that the trial court 
used improper phrases such as “to a mathematical cer-
tainty” and “beyond a shadow of a doubt,” violating the 
Supreme Court precedent in Cage v. Louisiana, 498 
U.S. 39 (1990). (Doc. 5, p. 105). Petitioner raised this 
claim for the first time in his second amended Rule 32 
petition. (Tab R. 40, p. 187). Affirming the Rule 32 
court’s holding, the Alabama Court of Criminal Ap-
peals held that this claim was procedurally barred 
from review because it could have been, but was not, 
raised at trial or on direct appeal. (Tab R. 59, p. 219; 
Tab R. 60, p. 17). 

 Respondent contends that this claim is procedur-
ally defaulted because it was not raised on direct ap-
peal. (Doc. 14, p. 99). This court agrees. Petitioner 
erroneously asserts that this issue was raised at trial 
(Tab R.3, p. 534) and on direct appeal (Tab. R. 5, pp. 66-
67). However, these references do not relate to a chal-
lenge of the trial court’s improper reasonable doubt 
jury instruction. The trial citation is a discussion with 
the trial judge when trial counsel considered objecting 
to the jury instructions regarding rape. The direct ap-
peal citation refers to Claims XV and XVI, that the jury 
was improperly charged regarding manslaughter, vol-
untary intoxication and aggravating circumstances. 

 This claim is procedurally barred from federal re-
view, because it could have been, but was not, raised at 
trial or on direct appeal, pursuant to Rule 32.2(a)(3) 
and (5) of the Alabama Rules of Criminal Procedure. 
Rules 32.2(a)(3) and (5) are independent and adequate 
state law grounds. 
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 Williams contends this court should consider as 
“cause and prejudice” to excuse the procedural default 
“the ineffective assistance of counsel claims to which 
they were linked at the Rule 32 stage.” (Doc. 21, p. 
29).44 This general reference to the Rule 32 brief “pa-
tently fails to comply with Rule 2(c).” Phillips v. Dor-
mire, 2006 WL 744387 at *1 (E.D. Mo. March 20, 2006) 
(citing Adams v. Armontrout, 897 F.2d 332, 333 (8th 
Cir. 1990)). 

 Alternatively, this claim is without merit. The trial 
court instructed the jury regarding reasonable doubt 
as follows: 

When the defendant comes before you ladies 
and gentlemen of the jury on a plea of not 
guilty, the defendant is presumed to be inno-
cent. That presumption follows the defendant 
throughout the proceedings; and as I have 
told you before, it is a fact that must be 
weighed along with all the other evidence in 
the case. In this case, the burden of proving 
that the defendant is guilty as charged rests 
upon the State of Alabama. Before a convic-
tion can be had in this case, the State must 
satisfy each and every juror in this case that 

 
 44 The court acknowledges the Supreme Court’s recent hold-
ing in Martinez, 2012 WL 912950 at *8 that “counsel’s ineffective-
ness in an initial-review collateral proceeding qualifies as cause 
for a procedural default.” That narrow rule only applies to provide 
cause to overcome procedural default in the instance where a pe-
titioner did not raise an ineffective assistance of counsel claim at 
the fault of post-conviction counsel. The new Martinez rule does 
not apply to overcome procedural default for claims other than 
ineffective assistance of counsel claims. 
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the defendant is guilty beyond a reasonable 
doubt. 

 If the State fails to satisfy the Jury that 
the defendant is guilty beyond a reasonable 
doubt, then the defendant is entitled to an ac-
quittal or verdict of not guilty. 

 You have heard beyond a reasonable 
doubt a lot of times in this trial. It is one of 
those phrases that everybody probably has 
some idea in their own mind about what it 
means. It is also a phrase that sometime the 
more you attempt to explain what it means, it 
gets even worse. It gets even fuzzier. . . . The 
Law says I need to make an effort to explain 
to you what the phrase “beyond a reasonable 
doubt” means. It may help you to say the 
doubt which would justify an acquittal, that is 
a verdict of not guilty—it must be an actual 
doubt and not a mere guess or surmise. It is 
not a forced doubt or hypocritical or nitpick-
ing doubt. The reasonable doubt which 
would entitle an accused to an acquittal is 
not some fanciful, vague, conjectural or spec-
ulative doubt. It is a doubt which arises from 
all or part of the evidence, or from a lack of 
evidence; or it can arise from contradictory ev-
idence. It is a doubt which remains after a 
careful consideration of the testimony. It is a 
doubt such as reasonable and fair minded peo-
ple would entertain under the circumstances. 
You will observe the State is not required to 
convince you of the defendant’s guilt beyond 
all doubt. Or they are not required to con-
vince you of the defendant’s guilt to a 
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mathematical certainty. Or they are not 
required to convince you of the defend-
ant’s guilt beyond a shadow of a doubt, 
as you sometimes here people say. They 
are required to convince you of the defend-
ant’s guilt beyond a reasonable doubt. 

 The defendant is entitled to the infer-
ences in the evidence that may be drawn in 
his favor. Where two inferences may be drawn 
from the same fact, one being consistent with 
innocence, one with guilt, the defendant is en-
titled to the inference of innocence. The State 
must prove each and every element of the of-
fense charged beyond a reasonable doubt be-
fore you could find the defendant guilty. 

(Tab R.13, pp. 520-22). 

 Williams argues that reference to “mathematical 
certainty” and “beyond a shadow of a doubt” invoked 
“constitutionally infirmed standard[s].” (Doc. 5, p. 105). 
Williams likens the instruction given in the instant 
case to that at issue in Cage, and argues that his con-
viction should also be reversed. 

 In Cage v. Louisiana, the constitutional concern 
was equating “reasonable doubt” with a “substantial” 
doubt creating “grave uncertainty” as to the guilt of the 
accused. 498 U.S. 39, 111 S. Ct. 328, 112 L. Ed. 2d 339 
(1990). Later in Victor v. Nebraska, the Supreme Court 
found nothing wrong with defining “reasonable doubt” 
in terms of “actual and substantial doubt” when those 
terms relate to the existence, rather than the quantum, 
of doubt. 511 U.S. 1 (1994). 
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 Unlike Cage, and even Victor, the instruction in 
this case emphasized the high level of certainty jurors 
must possess for the state’s evidence to meet the rea-
sonable doubt standard of proof. Rather than under-
mining the reasonable doubt standard by suggesting 
that the doubt must be “substantial,” or create a “grave 
uncertainty,” the contested instruction taken as a 
whole focused the jury’s attention on the high level of 
certainty required before the State’s evidence can be 
said to be sufficient for a conviction. The court finds no 
error in the court’s definitions of the reasonable doubt 
standard. This claim is without merit. 

 
CLAIM XXI. PETITIONER’S RIGHT TO A FAIR AND IM-

PARTIAL JURY WAS VIOLATED BY JURORS’ FAILURE TO 

TRUTHFULLY DISCLOSE ON VOIR DIRE AND A JUROR’S 
CONSIDERATION OF EXTRANEOUS EVIDENCE DURING 
DELIBERATIONS 

 In his amended habeas petition, Williams con-
tends that his right to a fair and impartial jury was 
violated because 1) unnamed jurors failed to truthfully 
respond to multiple questions during voir dire, and 2) 
jury foreperson A.J. consulted with clergy during the 
trial. (Doc. 5, pp. 106-107). Williams presented the 
same claim in his second amended Rule 32 petition. 
(Tab R. 40, pp. 197-99). 
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XXI.A. Juror failing to respond truthfully 
to voir dire 

 In his amended habeas petition and second 
amended Rule 32 petition, the only statement of facts 
regarding this claim was “several jurors’ failure to re-
spond truthfully to multiple questions on voir dire.” 
(Tab R. 40, pp. 197-198). 

 Respondent contends that this claim is procedur-
ally defaulted because (1) it was abandoned on appeal 
from the denial of the Rule 32 petition; (2) it could have 
been, but was not, raised at trial or on direct appeal; 
and (3) it was insufficiently pled in state court, pursu-
ant to Rules 32.3 and 32.6(b), which are independent 
and adequate state law grounds. (Doc. 14, pp. 100-101). 

 Regarding jurors failing to respond truthfully, the 
Rule 32 court wrote: 

The Alabama Supreme Court and the Ala-
bama Court of Criminal Appeals have specifi-
cally held that postconviction allegations of 
juror misconduct are subject to the procedural 
bars of Rule 32.2(a), Ala.R.Crim.P. See 
DeBruce v. State, 99-1619, 2003 WL 22846752, 
at *4 (Ala. Crim. App. Dec. 2, 2003) (holding 
that a Rule 32 petitioner “must show that the 
claim [of juror misconduct] is not subject to 
the procedural default grounds contained in 
Rule 32.2(a)(3) and (a)(5), Ala.R.Crim.P.”); see 
also Ex parte Pierce, 851 So. 2d 606 (Ala. 
2000); Ex parte Dobyne, 805 So. 2d 763 (Ala. 
2001). Williams fails to identify in his original 
pleading, in his first amended petition, or in 
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his second amended petition a single specific 
juror by name. Williams also fails to identify 
in Part III of his second amended petition a 
single question these unnamed jurors failed to 
truthfully answer. Paragraphs 21-22 in Part 
III of Williams’ second amended petition con-
tains no facts that, if true, would establish 
that the allegations of juror misconduct could 
not have been raised at trial or on direct ap-
peal. The court finds that these allegations in 
Part III of Williams’ second amended Rule 32 
petition are procedurally barred from post-
conviction review because they could have 
been but were not raised at trial and because 
they could have been but were not raised on 
appeal; therefore, they are summarily dis-
missed. Rules 32.2(a)(3) and (a)(5), Ala.R. 
Crim.P. The Court further finds that these al-
legations of juror misconduct . . . completely 
fail to meet the specificity and full factual 
pleading requirements of Rule 32.6(b), 
Ala.R.Crim.P. 

(Tab R. 59, p. 227). The Alabama Court of Criminal Ap-
peals affirmed the Rule 32 court’s holding. (Tab R. 60, 
p. 17). The Alabama Supreme Court denied certiorari 
review. (Tab R. 61). 

 As a matter of federal law, federal courts will not 
consider or grant habeas relief regarding claims proce-
durally defaulted under “independent and adequate” 
state procedural rules. See Wainwright v. Sykes, 433 
U.S. 72, 85-86 (1977); Siebert v. Allen, 455 F.3d 1269, 
1271 (11th Cir. 2006). Therefore, this court must deter-
mine whether the state’s procedural rule qualifies as 
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“independent” and “adequate” state law grounds. The 
Eleventh Circuit has adopted a three-part test to de-
termine if a state court ruling was based on adequate 
and independent grounds. See Judd, 250 F.3d at 1313. 
First, “the last state court rendering a judgment in the 
case must clearly and expressly state that it is relying 
on state procedural rules to resolve the federal claim 
without reaching the merits of that claim.” Judd, 250 
F.3d at 1313. Second, “the state court’s decision must 
rest entirely on state law grounds and not be inter-
twined with an interpretation of federal law.” Ward, 
592 F.3d at 1156-57 (citing Judd, 250 F.3d at 1313). 
Third, the state procedural rule must be adequate; that 
is, “firmly established and regularly followed” and not 
applied “in an arbitrary or unprecedented fashion.” 
Judd, 250 F.3d at 1313 (quoting James v. Kentucky, 466 
U.S. 341, 348 (1984)). 

 The Rule 32 court below clearly stated that it was 
relying on procedural rules, citing Rules 32.2(a)(3) and 
(a)(5), as well as Rule 32.6(b). (Tab R. 59, pp. 226-27). 
As has been discussed numerous times throughout 
this opinion, relying on Rule 32.6(b) constitutes a deci-
sion on the merits and does not prompt procedural de-
fault. The first requirement of the Judd test is that not 
only must the state court have explicitly stated that it 
was relying on state procedural rules, but it must also 
have done so without reaching the merits of the claim. 
See Judd, 250 F.3d at 1313. This court finds that the 
Rule 32 court did, in fact, attempt to reach the merits 
of William’s claim, despite its reliance on Rules 
32.2(a)(3) and (5). After stating that William’s claim 
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was subject to the procedural bars of Rule 32, it went 
on to address the merits of William’s claim, stating 
that “Williams fails to identify . . . a single specific ju-
ror by name. Williams also fails to identify . . . a single 
question these unnamed jurors failed to truthfully an-
swer.” (Tab R. 59, p. 226). This brief analysis prevents 
this claim from being procedurally defaulted. 

 Furthermore, this court questions whether appli-
cation of Rules 32.2(a)(3) and (5) limitations on collat-
eral relief were firmly established and regularly 
followed at the time of Petitioner’s trial and subse-
quent proceedings. A rule is not “firmly established” if 
it is novel, or one that cannot be gleaned from existing 
law. “Novel procedural requirements or those of whose 
existence the defendant could not reasonably be 
deemed to have been apprised, cannot be permitted to 
thwart review of cases seeking vindication in state 
courts of federal constitutional rights.” Hansbrough v. 
Latta, 11 F.3d 143, 146 (11th Cir. 1994). As noted above, 
to have a preclusive effect in federal habeas proceed-
ings, the state’s procedural requirement must be one 
that a criminal defendant reasonably could know 
about, and, more importantly, comply with in having 
his claim considered. 

 In this case, that means that it must have been 
reasonably possible for Petitioner to know in 1999 that 
he had to present his juror-misconduct claim at trial, 
or on direct appeal, to comply with Rule 32.2(a)(3) and 
(5). While the substance of Rule 32.2(a)(3) and (5) pre-
dated Petitioner’s trial (and provided as a general 
proposition that claims not presented at trial and on 
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direct appeal could not be considered in a post-convic-
tion Rule 32 proceeding), these provisions were not 
clearly applied to the claims relating to jurors’ failure 
to answer voir dire questions until 2000—one year af-
ter Petitioner’s trial. Alabama law did not become rea-
sonably clear on that point until September 1, 2000, 
when the Alabama Supreme Court handed down its 
decision in Ex parte Pierce, 851 So. 2d 606 (Ala. 2000). 

 As the Alabama Court of Criminal Appeals subse-
quently stated: 

The Alabama Supreme Court in Ex parte 
Pierce, 851 So. 2d 606 (Ala. 2000), recognized 
that a juror-misconduct claim may be proce-
durally barred in a Rule 32 petition. The Su-
preme Court stated: “Although Rule 32.1(e) 
[newly discovered evidence] does not preclude 
[the petitioner’s] claim, Rule 32.2(a)(3) and (5) 
would preclude [the petitioner’s] claim if it 
could have been raised at trial or on appeal.” 
851 So. 2d at 614. 

Jenkins v. State, 972 So. 2de 165, 167 (Ala. Crim. App. 
2005). 

 Indeed, all of the cases applying Rule 32.2(a)(3) 
and (5) preclusion grounds to claims that a juror failed 
to answer correctly during voir dire have been decided 
since 2000, even though the trials in these cases oc-
curred much earlier. See Ex parte Dobyne, 805 So. 2d 
763 (Ala. 2001); Jenkins v. State, 972 So. 2d 165 (Ala. 
Crim. App. 2005); Duncan v. State, 925 So. 2d 245 (Ala. 
Crim. App. 2005); McGahee v. State, 885 So. 2d 191, 203 
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(Ala. Crim. App. 2003) cert. denied, 885 So. 2d 230 (Ala. 
2004). 

 Further, in each of these instances, unlike the pre-
sent case, the petitioner was afforded the opportunity 
to try to prove by a preponderance of the evidence that 
it was not reasonably possible to assert the claim at 
trial and on appeal because the underlying facts—i.e., 
the falsity of the juror’s answers—could not be discov-
ered sooner. In the present case, however, the Rule 32 
court denied Petitioner’s second amended Rule 32 pe-
tition without allowing him an evidentiary hearing. 

 In any event, this court finds that this claim is not 
procedurally defaulted, and will address whether the 
Rule 32 court’s decision was contrary to clearly estab-
lished federal law. 

 First, a petitioner must provide substantial evi-
dence to meet his burden of proof to show why federal 
post-conviction relief should be awarded. Douglas v. 
Wainwright, 714 F.2d 1532, reh’g denied, 719 F.2d 406 
(11th Cir. 1983), vacated on other grounds, 468 U.S. 
1206 (1984) and 468 U.S. 1212 (1984), on remand 739 
F.2d 531 (11th Cir. 1984). That burden is to demon-
strate at least prima facie evidence establishing the al-
leged constitutional violation. The mere assertion of a 
ground for relief, without more factual detail, does not 
satisfy a petitioner’s burden of proof or the require-
ments of 28 U.S.C. § 2254(e)(2) and Rule 2(c), Rules 
Governing § 2254 Cases. Williams has pled at best only 
bare bones facts to support his claim. Williams does not 
state which juror was untruthful, what questions were 
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answered untruthfully, and how those answers so prej-
udiced him as to render his conviction and sentence 
fundamentally unfair. 

 Secondly, although criminal defendants certainly 
have a federal constitutional right to a fair and impar-
tial jury, including the right to receive truthful and 
complete voir dire answers from prospective jurors, the 
fact that a juror may fail to fully answer a voir dire 
question does not result automatically in a new trial. 
The United States Supreme Court established the 
standards to be used in analyzing such a case in 
McDonough Power Equipment, Inc. v. Greenwood, 464 
U.S. 548 (1984). The Court held: 

to obtain a new trial in such a situation, a 
party must first demonstrate that a juror 
failed to answer honestly a material question 
on voir dire, and then further show that a cor-
rect response would have provided a valid ba-
sis for a challenge for cause. The motives for 
concealing information may vary, but only 
those reasons that affect a juror’s impartiality 
can truly be said to affect the fairness of a 
trial. 

Id. at 556. 

 As further elaborated by the Eleventh Circuit, the 
second prong of this test requires a showing of “actual 
bias” on the part of the juror. The Court of Appeals ex-
plained: 

We now turn to the second prong of the 
McDonough test: whether a correct response 
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would have provided a valid basis for a chal-
lenge for cause. A party who seeks a new trial 
because of non-disclosure by a juror during 
voir dire must show actual bias. United States 
v. Tutt, 704 F.2d 1567, 1569 (11th Cir.), cert. 
denied, 464 U.S. 855, 104 S. Ct. 174, 78 
L. Ed. 2d 156 (1983). Actual bias may be 
shown in two ways: “by express admission or 
by proof of specific facts showing such a close 
connection to the circumstances at hand that 
bias must be presumed.” United States v. Nell, 
526 F.2d 1223, 1229 (5th Cir. 1976) (citations 
omitted). 

United States v. Perkins, 748 F.2d 1519, 1532 (11th Cir. 
1984). 

 Even assuming, therefore, that Petitioner could 
prove that one juror failed to answer a question truth-
fully, he would still be required to establish that the 
juror demonstrated an express admission of bias, or 
“such a close connection to the circumstances at hand 
that bias must be presumed.” See Perkins, 748 F.2d at 
1532. Because Petitioner has not shown that he was 
deprived of his right to an impartial jury, his claim that 
jurors failed to truthfully answer voir dire questions is 
meritless. This claim is due to be denied. 

 
XXI.B. Jury foreperson A.J. consulted out-
side clergy 

 In the amended habeas petition and the second 
amended Rule 32 petition, the only statement of facts 
regarding this claim was the following: “Additionally, 



App. 511 

the introduction of extraneous information in the de-
liberations in this case violated Mr. Williams’ rights to 
due process and a fair trial. . . . For example, A.J. con-
sulted clergy during the trial to discuss his feelings 
about crime and punishment in general and specifi-
cally in relation to murder.” (Tab R. 40, pp. 198-99). 

 Regarding jury foreperson A.J. consulting outside 
clergy, the Rule 32 court wrote: 

 Williams’ only support for this allegation 
is his one-sentence assertion in paragraph 23 
that Juror A.J. “consulted clergy during the 
trial to discuss his feelings about crime and 
punishment in general and specifically in re-
lation to murder.” (Second amended petition 
at p. 14) This is Williams’ entire argument to 
the Court. 

 In Ex parte Dobyne, 805 So. 2d 763, 767-
768 (Ala. 2001), the Alabama Supreme Court 
reaffirmed its holding in Ex parte Pierce, 851 
So. 2d 606 (Ala. 2000), regarding the pleading 
requirements of a postconviction juror mis-
conduct claim. In Ex parte Pierce, the Su-
preme Court held that while a claim of juror 
misconduct brought under Rule 32.1(a), 
Ala.R.Crim.P., does not have to meet the re-
quirements of newly discovered evidence un-
der Rule 32.1(e), Ala.R.Crim.P., a petitioner 
does have to establish that “his claim [of juror 
misconduct] could not have been raised at 
trial or on direct appeal.” Ex parte Pierce, 851 
So. 2d at 614. The Alabama Supreme Court 
specifically held in Pierce that “Rule 32.2(a)(3) 
and (5) would preclude Pierce’s claim [of juror 
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misconduct] if it could have been raised at 
trial or on appeal.” Id. 

 In Ex parte Pierce, the Alabama Supreme 
Court found that the basis of Pierce’s claim of 
juror misconduct was discovered during post-
conviction interviews with jurors. The Su-
preme Court held that: 

Pierce’s claim was cognizable as long as 
he established that the information was 
not known, and could not reasonably 
have been discovered, at trial or in time 
to raise the issue in a motion for new trial 
or on appeal. 

Ex parte Pierce, 851 So. 2d at 616. Williams 
did not identify Juror A.J., or any other juror, 
in his original pleading or in his first amended 
Rule 32 petition. Williams fails to state in any 
of his postconviction pleadings the source of 
his information supporting his allegation of 
juror misconduct against Juror A.J. Williams 
also does not state in his second amended pe-
tition when this instance of alleged juror mis-
conduct was actually discovered. Williams 
further fails to proffer any facts to the Court 
that, if true, would establish that this allega-
tion could not have reasonably been discov-
ered at trial or in time to raise the issue in a 
motion for a new trial or on direct appeal. See 
Apicella v. State, 809 So. 2d 841, 850-851 
(Ala.Crim.App. 2000) (capital defendant al-
leged in his motion for a new trial that, prior 
to deliberations, a juror talked to an attorney 
friend about the case). There is nothing in the 
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record indicating that the trial court pre-
vented Williams’ trial counsel from interview-
ing members of the jury after his trial. In 
making this finding, the Court is in no way 
holding that a defense attorney, whether de-
fending a capital or non-capital defendant, 
has any duty to conduct post-trial interviews 
with jurors in order to be effective. The jury 
returned its sentencing recommendation on 
February 25, 1999. The trial court sentenced 
Williams to death almost six weeks later on 
April 6, 1999. Trial counsel then had 30 days 
from the pronouncement of sentence to file a 
motion for new trial in which Williams’ coun-
sel could have included allegations of juror 
misconduct. Williams fails to plead any facts 
in his second amended petition that, if true, 
would establish the allegation of juror miscon-
duct against Juror A.J. is not procedurally 
barred. See Boyd v. State, 746 So. 2d 346, 406 
(Ala. Crim. App. 1999) (holding that “Rule 
32.6(b) requires that the petition itself dis-
close facts relied upon in the seeking relief ”) 
(emphasis in original); see also Ex parte 
Clisby, 501 So. 2d 483, 488 (Ala. 1986) (holding 
that the summary dismissal of a death row in-
mate’s postconviction petition was proper be-
cause the petition “[was] not sufficient on its 
face to enable the trial court to determine 
whether the petitioner is entitled to any re-
lief ”)[.] Therefore, this allegation is summar-
ily dismissed. Rules 32.2(a)(3) and (5), Ala .R. 
Crim. P. 
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(Tab R. 59, pp. 227-229) (footnote omitted). The Ala-
bama Court of Criminal Appeals affirmed the finding 
that this claim was barred from consideration by Rule 
32.2(a)(3) and (5). (Tab R. 60, p.17). The Alabama Su-
preme Court denied certiorari review. (Tab R. 61). 

 Respondent contends that this claim is procedur-
ally defaulted under independent and adequate state 
law grounds, because it was not raised on direct ap-
peal. (Tab R. 14, p. 102). However, just as this court 
previously discussed when it analyzed Claim XXI(A), 
that a petitioner must present a juror-misconduct 
claim at trial or on direct appeal to comply with Rule 
32.2(a)(3) and (5) was not firmly established. There-
fore, this court finds that this sub-claim has not been 
procedurally defaulted from federal review. 

 Even assuming no procedural default, Williams 
has failed miserably in providing substantial evidence 
to meet his burden of proof to show why federal post-
conviction relief should be awarded. See Douglas v. 
Wainwright, 714 F.2d 1532, reh’g denied, 719 F.2d 406 
(11th Cir. 1983), vacated on other grounds, 468 U.S. 
1206 (1984) and 468 U.S. 1212 (1984), on remand 739 
F.2d 531 (11th Cir. 1984). Williams has again pled only 
a bare bones allegation without any supporting evi-
dence that is insufficient to support habeas relief. 

 Petitioner asserts as cause to overcome the proce-
dural default ineffective assistance of appellate coun-
sel. (Doc. 21, p. 25). However, the court found that claim 
to be without merit and, therefore, it cannot serve as 
cause for this defaulted claim. Without any evidentiary 
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or documentary support, Williams also alleges that the 
factual predicate underlying this claim had not pre-
sented itself during trial and on appeal. (Doc. 21, p. 26). 
This mere assertion void of any factual support cannot 
serve as “cause and prejudice” to excuse the default. 

 In sum, Williams’ claims of juror misconduct as 
grounds for habeas relief are procedurally defaulted, 
and alternatively without merit. This claim is due to 
be denied. 

 
CLAIM XXII. THE STATE FAILED TO COMPLY WITH ITS 
DISCOVERY OBLIGATIONS UNDER BRADY V. MARYLAND. 

 In claim XXII of his amended habeas petition, Wil-
liams contends that the State failed to comply with its 
discovery obligations under Brady v. Maryland, 373 
U.S. 83 (1963). In Brady, the United States Supreme 
Court held that “the suppression by the prosecution of 
evidence favorable to an accused upon request violates 
due process where the evidence is material either to 
guilt or to punishment, irrespective of the good faith or 
bad faith of the prosecution.” Id. at 87. “Impeachment 
evidence, [ ] as well as exculpatory evidence, falls 
within the Brady rule.” United States v. Bagley, 473 
U.S. 667, 676 (1985). Evidence is material “if there is a 
reasonable probability that, had the evidence been dis-
closed to the defense, the result of the proceeding 
would have been different.” Id. at 682. Further, the 
Brady rule applies in situations “involv[ing] the dis-
covery, after trial of information which had been 
known to the prosecution but unknown to the defense.” 
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United States v. Agurs, 427 U.S. 97, 103 (1976). The 
Court extended Brady to apply to evidence “known to 
police investigators and not to the prosecutor.” Kyles v. 
Whitley, 514 U.S. 419, 438 (1995). 

 Three components comprise a true Brady viola-
tion: “The evidence at issue must be favorable to the 
accused, either because it is exculpatory, or because it 
is impeaching; that evidence must have been sup-
pressed by the State, either willfully or inadvertently; 
and prejudice must have ensued.” Strickler v. Greene, 
527 U.S. 263, 281-82 (1999). A petitioner satisfies the 
prejudice component if he can show a reasonable prob-
ability that his conviction or sentence would have been 
different had the evidence been disclosed. Id. at 296. 

 Williams asserted a Brady claim in his second 
amended Rule 32 petition. (Tab R. 40, p. 14). The entire 
claim is composed of only legal conclusions and is com-
pletely void of any factual basis to support a Brady 
claim. (Tab R. 40, p. 15). The amended habeas petition 
is virtually the same claim, with the exception that it 
contains some factual allegations asserted for the first 
time: that a statement and DNA evidence from Both-
well, a potential suspect, were not disclosed to trial 
counsel, in violation of Brady. (Doc. 5, p. 108). As stated 
earlier, this court must view the state court’s disposi-
tion of the claim as it was presented to the state courts 
in the second amended Rule 32 petition—not as it is 
more fully fleshed out in the instant amended habeas 
petition. 
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 The Rule 32 court concluded that this claim was 
precluded because it 1) failed to meet the specificity 
and full factual pleading requirement of Rule 32.6(b) 
because it failed to identify a “single item of exculpa-
tory or impeachment evidence withheld or otherwise 
suppressed by the State;” and 2) because Williams 
failed to assert that his Brady claim was based on 
newly discovered evidence, it was procedurally barred 
because it could have been but was not raised at trial 
or on appeal, pursuant to 32.2(a)(3) and (a)(5). (Tab R. 
59 p. 230). The Alabama Court of Criminal Appeals af-
firmed the procedural dismissal in the Rule 32 appeal. 
(Tab R. 60 p. 21). The Alabama Supreme Court denied 
certiorari review. 

 In its Answer, Respondent asserts that this claim 
is defaulted from this court’s review because it was de-
cided under Rule 32.6(b), Ala. R. Crim. P., which is an 
independent and adequate state law grounds. (Doc. 14, 
p. 103). Further, the State contends that the new facts 
alleged in the amended habeas petition are precluded 
from this court’s review because they were not first 
properly presented to the state courts. Id. (citing 
Teague v. Lane, 489 U.S. 288, 297-98 (1989); Engle v. 
Issac, 456 U.S. 107, 113-14, 117, 124-25 (1982)). 

 While the Rule 32 court’s dismissal of Williams’ 
claim based on Rule 32.6(b)’s pleading requirements 
will not provide a basis for procedural default, this 
court finds Williams’ claim has been procedurally de-
faulted for his failure to raise this claim at trial or on 
direct appeal. This ruling by the Rule 32 court was 
based on independent and adequate state grounds, 
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namely Rules 32.2(a)(3) and (a)(5) of the Alabama 
Rules of Criminal Procedure. (Tab R. 59, p. 230). 

 The court also finds that this claim is insufficiently 
pled under Rule 2 of the Rules Governing § 2254 Pro-
ceedings and can be summarily dismissed on that 
ground. Although Petitioner conclusorily alleges that 
the prosecution failed to reveal to him exculpatory ev-
idence, the only evidence he identifies is barred from 
this court’s review because it was not pled until the 
amended habeas petition. Even assuming the prosecu-
tor withheld evidence regarding Bothwell’s DNA, Wil-
liams does not explain how such evidence would have 
made a material difference in the outcome of the trial. 
Stated another way, no reasonable probability arises 
that the evidence relating to Bothwell would have 
overcome the great weight of evidence presented at 
trial, or in any way reduce Williams’ culpability in the 
crime. This claim is procedurally defaulted, and with-
out merit; it is due to be dismissed. 

 
CLAIM XXIII. THE CUMULATIVE EFFECT OF ALL THE 
ABOVE LISTED ERRORS ENTITLES PETITIONER TO HA-

BEAS RELIEF 

 Petitioner’s final claim is that the cumulative ef-
fect of all of the errors alleged by him resulted in the 
denial of his constitutional rights. It cannot be true 
that, where none of the individual claims asserted 
amounts to a basis for habeas relief, the sum of them 
together can create a remedy. 
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 In a somewhat different § 2241 habeas context, in-
volving a federal prisoner’s challenge to the United 
States Parole Commission’s denial of parole, the Elev-
enth Circuit refused to consider the cumulative effect 
of multiple claims of error when none of the individual 
claims showed any error. Shakur v. Wiley, 156 Fed. 
Appx. 137 (11th Cir. 2005) (unpublished). The court 
said, “Shakur also argues on appeal that his claims of 
error should be reviewed cumulatively in assessing 
whether the Commission abused its discretion. Be-
cause we find no error as to the individual claims, we 
do not address his argument as to cumulative effect.” 
Because § 2241 and § 2254 writs of habeas corpus pro-
vide the same remedy, see Medberry v. Crosby, 351 F.3d 
1049 (11th Cir. 2003), cert. denied, 541 U.S. 1032 
(2004); Peoples v. Chatman, 393 F.3d 1352 (11th Cir. 
2004), this reasoning applies with equal weight to the 
instant action. To conclude that, while none of Peti-
tioner’s individual allegations of relief show any con-
stitutionally prejudicial error, in combination they do, 
would be an incongruous finding. The law does not sup-
port such a conclusion, and Petitioner has not pointed 
to any authority to justify such a determination. This 
claim likewise is due to be denied. 

 
Conclusion 

 Having now carefully reviewed the entire record, 
pleadings, briefs, and arguments presented, the court 
finds that Petitioner is not entitled to relief from his 
conviction or sentence. Accordingly, by separate order, 
the court will deny the Petitioner’s request for an 
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evidentiary hearing, and deny his petition for habeas 
corpus. 

 DONE AND ORDERED this 12th day of April, 
2012. 

 /s/ Karon O. Bowdre
  KARON O. BOWDRE

UNITED STATES 
DISTRICT JUDGE
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COBB, Judge. 

 Marcus Bernard Williams appeals from the St. 
Clair Circuit Court’s December 13, 2004, summary dis-
missal of his petition for postconviction relief, which he 
had filed pursuant to Rule 32, Ala. R. Crim. P. In that 
petition, Williams had challenged his capital-murder 
conviction and death sentence stemming from the 1996 
murder during the course of the rape of Melanie Dawn 
Rowell. § 13A-5-40(a) (3), Ala. Code 1975. This Court 
affirmed Williams’s conviction and sentence, Williams 
v. State, 795 So. 2d 753 (Ala. Crim. App. 1999), and the 
Alabama Supreme Court affirmed this Court’s deci-
sion, Ex parte Williams, 795 So. 2d 785 (Ala. 2001). 

 In this Court’s opinion on direct appeal, we quoted 
from the trial court’s sentencing order as follows: 

 “The trial court prepared the following 
summary of the relevant facts of this case: 

 “ ‘On November 6th, 1996, the 
defendant had been out with friends, 
drinking and smoking marijuana. 
Upon returning home that evening, 
the defendant’s thoughts turned to a 
young female neighbor of his, Mela-
nie Dawn Rowell, and his desire to 
have sexual relations with her. 

 “ ‘At approximately 1:00 a.m. that 
night, Williams attempted to enter 
Rowell’s back door, but the door was 
locked. He then noticed a kitchen win-
dow beside the door. He removed the 
screen from the window and found 
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that the window was not locked. It 
was through that window that Wil-
liams obtained entrance to the apart-
ment. 

 “ ‘Williams proceeded through 
the kitchen to the stairs leading to 
the upstairs bedroom. Before exit-
ing the kitchen, Williams removed a 
knife from a set of knives in a holder 
on a kitchen countertop. Part way up 
the stairs, knife in hand, Williams re-
moved his pants. Upon reaching the 
upstairs area, Williams crossed over 
a ‘baby gate’ which protected Row-
ell’s two children, ages 15 months 
and 2 years, from the stairs. Williams 
looked into the children’s room and 
found them both asleep. 

 “ ‘Williams then entered the 
room of Melanie Rowell. He climbed 
in bed on top of her. When he began 
removing Rowell’s clothes, a struggle 
ensued. Rowell fought Williams and 
began screaming despite [his] being 
armed with a knife. Williams placed 
his hand over her mouth to silence 
her and once again attempted to re-
move her clothes. As Rowell contin-
ued to struggle, Williams placed his 
hands around her neck. Eventually 
Rowell ceased to struggle as Williams 
continued to strangle her. When she 
was motionless, Williams proceeded 
to have sexual intercourse with her 
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for 15 to 20 minutes. Prior to ejacula-
tion, Williams pulled out and ejacu-
lated on Rowell’s stomach. There was 
a small cut inflicted upon Rowell’s 
throat that was determined to be 
post-mortem. The cause of death was 
asphyxia due to strangulation. 

 “ ‘As he left Rowell’s apartment, 
Williams took her purse. According 
to his statement, he threw the purse 
and the knife into a dumpster outside 
the apartment, although a search of 
the dumpster the next day by law en-
forcement failed to find either. 

 “ ‘The defendant was subsequently 
arrested after being identified by the 
elderly female victim in a subsequent 
break-in in the Ashville area. Upon 
being taken into custody for that of-
fense, the defendant gave a state-
ment admitting his involvement in 
the death of Melanie Rowell.’ 

“(C.R. 105-07.)” 

795 So. 2d at 761-62. 

 Williams filed a pro se petition pursuant to Rule 
32, Ala. R. Crim. P., on September 20, 2002, and his at-
torney filed an amended petition on October 17, 2003. 
The State moved to dismiss the petitions as untimely; 
the trial court dismissed the petition and the amended 
petition on January 14, 2004. On March 4, 2004, this 
Court issued an order reversing the dismissal and 
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remanding the cause for further proceedings. (C. 11-
12.) On remand, the State filed a motion to dismiss all 
claims in the amended petition. (C. 28-86.) On August 
10, 2004, Williams filed a motion in opposition to the 
State’s motion to dismiss and he filed a second 
amended petition. (C. 141-179, 186-234.) On August 18, 
2004, the State filed a motion to dismiss the second 
amended petition, C. 235-282, and it later filed a pro-
posed order of dismissal, Supp. C. 216-62.1 Williams 
filed a brief in opposition to the State’s motion to dis-
miss.(C. 89-119.) He also filed objections to the State’s 
proposed order. (Supp. C. 210-15.) On December 13, 
2004, the trial court adopted the State’s proposed order 
and summarily dismissed Williams’ second amended 
petition. (Supp. C. 216-62.) On January 12, 2005, Wil-
liams filed a motion to reconsider the order of dismis-
sal. (Supp. C. 264-69.) The trial court denied the motion 
on January 14, 2005. (C. 285.) This appeal follows. 

 
Standard of Review 

 The standard of review to be applied when a peti-
tioner appeals from a trial court’s dismissal of his post-
conviction is as follows: 

“Rule 32.3, Ala. R. Crim. P., states that: ‘The 
petitioner shall have the burden of pleading 
and proving by a preponderance of the evi-
dence the facts necessary to entitle the peti-
tioner to relief.’ 

 
 1 A supplemental record was filed on August 18, 2005; pages 
from that record are designated “Supp. C. ___.” 
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 “On direct appeal, we reviewed the guilt 
phase and penalty phase of Madison’s trial for 
plain error. See Rule 45A, Ala. R. App. P. How-
ever, the plain-error standard of review does 
not apply to an appeal in a Rule 32 proceed-
ing. See Ex parte Dobyne, 805 So. 2d 763 (Ala. 
2001). Also, the procedural bars contained in 
Rule 32.2, Ala. R. Crim. P., apply to all cases, 
even those involving the death penalty. State 
v. Tarver, 629 So. 2d 14 (Ala. Crim. App. 1993). 
Last, ‘If the circuit court is correct for any rea-
son, even though it may not be the stated rea-
son, we will not reverse its denial of the 
petition.’ Reed v. State, 748 So. 2d 231, 233 
(Ala. Crim. App. 1999).” 

Madison v. State, [CR-05-0052, Sept. 29, 2006] ___ So. 
2d ___, ___, (Ala. Crim. App. 2006). 

 With the foregoing principles in mind, we review 
Williams’s claims. 

 
I. 

 Williams first argues that the trial court erred in 
summarily dismissing the claims in the petition alleg-
ing ineffective assistance of counsel. He argues that 
the petition was sufficiently pleaded and that numer-
ous issues of disputed and material fact existed. 

 We note, first, that summary dismissal is permit-
ted under the provisions of Rule 32 in certain circum-
stances. Rule 32.7(d), Ala. R. Crim. P., states, “If the 
court determines that the petition is not sufficiently 
specific, or is precluded, or fails to state a claim, or that 
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no material issue of fact or law exists which would en-
title the petitioner to relief under this rule and that no 
purpose would be served by any further proceedings, 
the court may either dismiss the petition or grant leave 
to file an amended petition.” 

 Rule 32.2(a), Ala. R. Crim. P., states: 

“(a) Preclusion of Grounds. A petitioner will 
not be given relief under this rule based upon 
any ground: 

“(1) Which may still be raised on direct ap-
peal under the Alabama Rules of Appellate 
Procedure or by posttrial motion under Rule 
24; or 

“(2) Which was raised or addressed at trial; 
or 

“(3) Which could have been but was not 
raised at trial, unless the ground for relief 
arises under Rule 32.1(b); or 

“(4) Which was raised or addressed on ap-
peal or in any previous collateral proceeding 
not dismissed pursuant to the last sentence of 
Rule 32.1 as a petition that challenges multi-
ple judgments, whether or not the previous 
collateral proceeding was adjudicated on the 
merits of the grounds raised; or 

“(5) Which could have been but was not 
raised on appeal, unless the ground for relief 
arises under Rule 32.1(b).” 

(Emphasis added.) 
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 The procedural bars set forth in Rule 32.2, Ala. R. 
Crim. P., apply to all cases, even those involving the 
death penalty. State v. Tarver, 629 So. 2d 14 (Ala. Crim. 
App. 1993). We stated recently in Davis v. State, [Ms. 
CR-03-2086, August 25, 2006] ___ So. 2d ___, ___ Ala. 
Crim. App. 2006) (opinion on application for rehear-
ing): 

 “Alabama’s procedural-default bars are 
mandatory; they apply to every Rule 32 peti-
tion, even those involving the death penalty. 
See Barbour v. State, 903 So. 2d 858 (Ala. 
Crim. App. 2004). An Alabama court has no 
authority to excuse a procedurally defaulted 
claim. ‘Alabama has never recognized any ex-
ceptions to the procedural default grounds 
contained in Rule 32, Ala. R. Crim. P.’ Ex parte 
Hooks, 822 So. 2d 476, 481 (Ala. Crim. App. 
2000).” 

 In his second amended petition, Williams raised 
numerous claims of ineffective assistance of trial coun-
sel, claiming that counsel’s performance was deficient 
during the guilt phase and the penalty phase; he also 
raised claims of ineffective assistance of appellate 
counsel. The trial court examined the claims and found 
that they were insufficiently pleaded, failed to state a 
claim, or were without merit; the court denied relief on 
all of the claims. Williams argues many of the claims 
regarding ineffective assistance of trial counsel again 
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on appeal and urges this Court to reverse the trial 
court’s summary dismissal of the claims.2 

 We note that, although Williams did not raise any 
ineffective-assistance-of-counsel claims in his motion 
for a new trial following his conviction and death sen-
tence, he did raise numerous claims of ineffective as-
sistance of counsel on direct appeal to this Court. This 
Court addressed those claims as follows: 

 “Finally, the appellant contends that his 
attorneys rendered ineffective assistance dur-
ing his trial. (Issues XIX, XXII, XXIII, XXIV, 
XXV, and XXVI in the appellant’s brief to this 
court.) 

 Specifically, he contends that his attorneys: 

“1) erred by abandoning his plea that he was 
not guilty by reason of mental disease or de-
fect; 

“2) erred by not presenting a mitigation ex-
pert during the penalty phase of the trial; 

“3) erred by not presenting documentary ev-
idence during the penalty phase of the trial; 

“4) erred by not having its own DNA expert 
to testify at trial and to assist counsel in cross-
examining the State’s DNA expert; 

“5) erred by not having an expert testify as 
to the effects of marijuana and alcohol; and 

 
 2 Williams does not challenge the trial court’s ruling as to the 
claims of ineffective assistance of appellate counsel. 
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“6) erred by not having a forensic pathology 
expert testify that there was no evidence of a 
rape or an attempted rape. 

 “However, the appellant did not first pre-
sent these claims to the trial court in a motion 
for a new trial. Therefore, we review them for 
plain error. See Rule 45A, Ala. R. App. P. 

 “ ‘[T]o prevail on an ineffective assis-
tance of counsel claim, a defendant must meet 
the two-pronged test set out by Strickland v. 
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 
L. Ed. 2d 674 (1984). 

“ ‘ “First, the defendant must show 
that counsel’s performance was defi-
cient. This requires showing that 
counsel made errors so serious that 
counsel was not functioning as the 
‘counsel’ guaranteed the defendant 
by the Sixth Amendment. Second, 
the defendant must show that the 
deficient performance prejudiced the 
defense. This requires showing that 
counsel’s errors were so serious as to 
deprive the defendant of a fair trial, 
a trial whose result is unreliable. 
Unless a defendant makes both 
showings, it cannot be said that the 
conviction or death sentence resulted 
from a breakdown in the adversary 
process that renders the result unre-
liable.” 

“ ‘Id. at 687, 104 S. Ct. at 2064. 
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“ ‘ “The performance component out-
lined in Strickland is an objective 
one: that is, whether counsel’s assis-
tance, judged under ‘prevailing pro-
fessional norms,’ was ‘reasonable 
considering all the circumstances.’ ” 
Daniels v. State, 650 So. 2d 544, 552 
(Ala.Cr.App. 1994) (quoting Strick-
land, 466 U.S. at 688, 104 S. Ct. at 
2065). Once a defendant has identi-
fied the specific acts or omissions 
that allegedly were not the result of 
reasonable professional judgment on 
counsel’s part, the court must deter-
mine whether those acts or omissions 
fall outside the wide range of profes-
sionally competent assistance. Id. 

“ ‘When reviewing a claim of ineffective assis-
tance of counsel, we indulge a strong presump-
tion that counsel’s conduct was appropriate 
and reasonable. 

Hallford v. State, 629 So. 2d 6 (Ala.Cr.App. 
1992), cert. denied, 511 U.S. 1100, 114 S.Ct. 
1870, 128 L.Ed.2d 491 (1994); Luke v. State, 
484 So.2d 531 (Ala.Cr.App. 1985). 

“ ‘ “Judicial scrutiny of counsel’s per-
formance must be highly deferential. 
It is all too tempting for a defendant 
to second-guess counsel’s assistance 
after conviction or adverse sentence, 
and it is all too easy for a court, ex-
amining counsel’s defense after it has 
proved unsuccessful, to conclude that 
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a particular act or omission of coun-
sel was unreasonable. A fair assessment 
of attorney performance requires that 
every effort be made to eliminate 
the distorting effects of hindsight, 
to reconstruct the circumstances of 
counsel’s challenged conduct, and to 
evaluate the conduct from counsel’s 
perspective at the time. Because of 
the difficulties inherent in making 
the evaluation, a court must indulge 
a strong presumption that counsel’s 
conduct falls within the wide range 
of reasonable professional assistance; 
that is, the defendant must over-
come the presumption that, under 
the circumstances, the challenged ac-
tion ‘might be considered sound trial 
strategy.’ There are countless ways to 
provide effective assistance in any 
given case. Even the best criminal 
defense attorneys would not defend a 
particular client in the same way.” 

“ ‘Strickland, 466 U.S. at 689, 104 S. Ct. at 
2065 (citations omitted). See Ex parte Lawley, 
512 So. 2d 1370, 1372 (Ala. 1987). 

“ ‘And, even if an attorney’s perfor-
mance is determined to be deficient, 
the petitioner is not entitled to relief 
unless it is also established that 
“there is a reasonable probability that, 
but for counsel’s unprofessional error, 
the result of the proceeding would 
have been different. A reasonable 
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probability is a probability sufficient 
to undermine confidence in the out-
come.” Strickland, 466 U.S. at 694, 
104 S.Ct. at 2068. 

 “ ‘In an ineffective assistance of counsel 
claim, the burden is on the claimant to show 
that his counsel’s assistance was ineffective. 
Ex parte Baldwin, 456 So. 2d 129 (Ala. 1984), 
aff ’d, 472 U.S. 372, 105 S. Ct. 2727, 86 L. Ed. 2d 
300 (1985).’ 

“McNair v. State, 706 So. 2d 828, 839 
(Ala.Cr.App. 1997), cert. denied, 523 U.S. 
1064, 118 S.Ct. 1396, 140 L. Ed. 2d 654 
(1998). 

 “After reviewing the appellant’s claims, 
we conclude that he has not satisfied his bur-
den of proving that his counsel’s performance 
was deficient and that that deficient perfor-
mance prejudiced him. Although he makes 
broad allegations, he has not supported them 
factually. For example, although he contends 
that counsel should have presented a mitiga-
tion expert and documentary evidence during 
the penalty phase of his trial, he has not al-
leged what additional evidence an expert 
could have presented or what documentary 
evidence existed that counsel did not present. 
In addition, he has not shown what additional 
evidence an expert could have presented 
about the effects of alcohol and marijuana, 
and has not shown that there is a reasonable 
probability that such evidence would have al-
tered the outcome of his trial. Furthermore, 
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the record refutes some of his claims. First, as 
stated in Part VIII of this opinion, there is no 
evidence that he was suffering from a mental 
disease or defect. Second, counsel thoroughly 
cross-examined the State’s DNA expert, and 
there is no indication that an additional ex-
pert would have aided the defense in this 
area. Finally, the appellant alleges that an in-
dependent forensic expert was necessary to 
testify that the autopsy of the victim did not 
show that there had been a rape or an at-
tempted rape. However, the coroner testified 
that, based on his examination of the victim’s 
body, he could not determine whether anyone 
had raped or attempted to rape the victim. 
Thus, although he has made several allega-
tions, the appellant has not shown that his at-
torneys performed in a deficient manner and 
that their allegedly deficient performance 
prejudiced him. Accordingly, we do not find 
any plain error in this regard.” 

Williams v. State, 795 So. 2d at 783-84 (emphasis 
added). 

 In his petition for a writ of certiorari to the Ala-
bama Supreme Court, Williams again argued that his 
attorneys rendered ineffective assistance. The Ala-
bama Supreme Court addressed that issue and several 
others Williams raised as follows: 

“Although Williams failed to properly pre-
serve these issues for appeal, this Court is ob-
ligated in this case to search the record for 
plain error. See Rule 39(k), Ala.R.App.P. Error 
is plain if “ ‘the error is so obvious that the 
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failure to notice it would seriously affect the 
fairness or integrity of the judicial proceed-
ings.’ ” Haney v. State, 603 So.2d 368, 392 
(Ala.Crim.App. 1991), aff ’d, 603 So. 2d 412 
(Ala. 1992), cert. denied, 507 U.S. 925, 113 
S. Ct. 1297, 122 L. Ed. 2d 687 (1993) (citation 
omitted). The Court of Criminal Appeals thor-
oughly addressed and properly decided each 
of the issues raised on appeal, including 
those issues that were not properly preserved. 
None of the issues required reversal. More-
over, our search of the record reveals no re-
versible error, plain, or otherwise. Thus, we 
decline to address any of the specific issues 
raised by Williams. 

 “We have meticulously searched the en-
tire record for reversible error, and we have 
found none, plain or otherwise. We conclude 
that Williams received a fair trial. We have re-
viewed the opinion of the Court of Criminal 
Appeals and conclude that it adequately and 
properly reviewed Williams’s conviction and 
sentence. Consequently, the judgment of the 
Court of Criminal Appeals affirming Wil-
liams’s conviction and his sentence of death is 
affirmed.” 

Ex parte Williams, 795 So. 2d at 787-88 (footnotes 
omitted). 

 Thus, Williams had previously raised a claim of in-
effective assistance of counsel, and that claim was ad-
dressed on appeal. When he raised the claim in the 
Rule 32 proceeding, it was being raised for the sec-
ond time. This Court has previously addressed cases 
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presenting circumstances similar, though not identi-
cal, to those arising in the case before us. For example, 
in Davis v. State, [Ms. CR-03-2086, March 3, 2006] ___ 
___, ___ So. 2d Ala. Crim. App. 2006), Davis’s newly-
appointed appellate counsel had raised ineffective-
assistance-of-counsel claims in a motion for a new 
trial, in accordance with the procedure then required 
by Ex parte Jackson, 598 So. 2d 895 (Ala. 1992), and 
counsel raised an ineffective-assistance-of-counsel 
claim on appeal. Davis later filed a petition pursuant 
to Rule 32, Ala. R. Crim. P., and again raised allega-
tions of ineffective assistance of counsel. The trial court 
denied the claim. On appeal, this Court held that Rule 
32.2, Ala. R. Crim. P., mandated that we hold that 
Davis’s ineffective-assistance-of-counsel claim was pro-
cedurally barred because it had been raised and ad-
dressed at trial: 

 “According to established caselaw, Davis’s 
ineffective-assistance-of-trial-counsel claims 
are procedurally barred in this Rule 32 pro-
ceeding. See also Clemons v. State, [Ms. CR-
01-1355, August 29, 2003, and June 24, 2005] 
___ So. 2d ___ (Ala. Crim. App. 2003) (opinion 
on return to remand); Brooks v. State, 929 So. 
2d 491 (Ala. Crim. App. 2005); and Mason v. 
State, 768 So. 2d 981 (Ala. Crim. App. 1998). 

 “We realize the harsh consequences that 
the application of this procedural bar has on 
inmates like Davis, who are incarcerated on 
Alabama’s death row. However, this Court 
has no authority to modify or amend the 
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procedural bars contained in Rule 32, Ala. R. 
Crim. P.” 

Davis, ___ So. 2d at ___ (footnotes omitted). 

 In our opinion overruling Davis’s application for 
rehearing, we discussed further the mandatory nature 
of the procedural bars of Rule 32. We stated: 

 “The Supreme Court adopted Rule 32, 
Ala. R. Crim. P., pursuant to the rule-making 
authority granted it by the Alabama Consti-
tution. We must give the Supreme Court’s 
words their plain meaning. See Nieto v. State, 
842 So. 2d 748 (Ala. Crim. App. 2002). Rule 
32.2(a), Ala. R. Crim. P., states: ‘A petitioner 
will not be given relief. . . .’ (Emphasis added.) 
Clearly, the Rule is written in mandatory 
terms and not in discretionary or permissive 
terms. The Alabama Supreme Court recently 
alluded to the mandatory application of Rule 
32.2 in Ex parte Seymour, [Ms. 1050597, June 
30, 2006] ___ So. 2d ___, ___ (Ala. 2006), when 
it stated: 

 “ ‘Our analysis begins with the grounds 
for preclusion of remedy in Rule 32.2, Ala. R. 
Crim. P. Seymour did not raise his defective-
indictment claim at trial or on direct appeal. 
See Rule 32.2(a)(3) and (5), Ala. R. Crim. P. 
Rule 32.2 thus sharply limits the scope of our 
review.’ ” 

Davis v. State, [Ms. CR-03-2086, Aug. 25, 2006] ___ 
So. 2d ___ (Ala. Crim. App. 2006) (footnote omitted) (on 
application for rehearing). 
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 Recognizing that the federal courts have different 
rules regarding procedural bars in habeas cases, we 
further stated in Davis v. State: 

“However, the federal habeas corpus statute, 
28 U.S.C. § 2254 (1994), contains permissive 
procedural default bars – bars that may be ex-
cused if the petitioner establishes ‘cause and 
prejudice.’ As this Court has stated: 

“ ‘Although in federal court a habeas 
petitioner can allege that the ineffec-
tive assistance of counsel was “cause 
and prejudice” to excuse a procedural 
default, e.g., Murray v. Carrier, 477 
U.S. 478, 488, 106 S. Ct. 2639, 91 
L. Ed. 2d 397 (1986), Alabama state 
courts in postconviction proceedings 
do not recognize the cause and preju-
dice exception. We recently stated, 
“Alabama has never recognized any 
exceptions to the procedural default 
grounds contained in Rule 32, Ala. R. 
Crim. P. We have repeatedly stated 
that the procedural bars in Rule 32 
apply equally to all cases, including 
those in which the death penalty has 
been imposed.” Hooks v. State, 822 
So. 2d 476, 481 (Ala. Crim. App. 2000).’ 

“Hamm v. State, 913 So. 2d 460, 493 (Ala. 
Crim. App. 2002). 

 “By stark contrast, Alabama’s procedural-
default bars are mandatory; they apply to 
every Rule 32 petition, even those involving 
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the death penalty. See Barbour v. State, 903 
So. 2d 858 (Ala. Crim. App. 2004). An Alabama 
court has no authority to excuse a procedur-
ally defaulted claim. ‘Alabama has never rec-
ognized any exceptions to the procedural 
default grounds contained in Rule 32, Ala. R. 
Crim. P.’ Ex parte State, 822 So. 2d 476, 481 
(Ala. Crim. App. 2000). Thus, federal cases 
concerning habeas corpus petitions provide no 
guidance on this issue.” 

Davis v. State, ___ So. 2d at ___ (on application for re-
hearing). 

 Furthermore, in James v. State, [Ms. CR-04-0395, 
April 28, 2006], we reviewed the circuit court’s denial 
of James’s Rule 32 petition. In his petition, James had 
raised an ineffective-assistance-of-counsel claim. We 
noted that, in his earlier direct appeal from his convic-
tion and death sentence, James had raised issues of 
ineffective assistance of counsel; some of the allega-
tions had also been raised in his motion for a new 
trial3 and some were raised for the first time on direct 
appeal. We reviewed the newly-raised claims for 
plain error, and we reviewed the claims that had  
also been raised in the trial court for reversible error; 
we found that James had failed to prove either defi-
cient performance or prejudice and denied him relief 
on appeal. James v. State, 788 So. 2d 185, 191-94  
(Ala. Crim. App. 2000). Later, on appeal from the 

 
 3 We note that the motion for a new trial was not filed pur-
suant to Ex parte Jackson, 598 So. 2d 895 (Ala. 1992). Ex parte 
Jackson was overruled in Ex parte Ingram, 675 So. 2d 863 (Ala. 
1996); James was convicted on June 17, 1999. 
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denial of the Rule 32 petition, we determined that 
the ineffective-assistance-of-counsel claim James had 
raised in his Rule 32 petition was procedurally barred. 
We held: 

 “Throughout his brief, the appellant ar-
gues that his trial counsel rendered ineffec-
tive assistance during the guilt and penalty 
phases of his trial. After the jury recom-
mended that he be sentenced to death, he filed 
a pro se motion for a new trial in which he 
raised ineffective-assistance-of-trial-counsel 
allegations. After the trial court sentenced the 
appellant to death, newly appointed appellate 
counsel filed a motion for a new trial and 
raised an ineffective-assistance-of-trial-counsel 
claim. Finally, he raised and this court addressed 
and rejected several ineffective-assistance-of-
trial-counsel grounds on direct appeal. See 
James, 788 So. 2d at 191-94. Therefore, the ap-
pellant’s ineffective-assistance-of-trial-counsel 
claim is precluded pursuant to Rules 32.2(a)(2) 
and (a)(4), Ala. R. Crim. P., because it was 
raised and addressed at trial and on direct ap-
peal. See Ex parte Ingram, 675 So. 2d 863 
(Ala. 1996).” 

James v. State, ___ So. 2d at ___. 

 Thus, the established caselaw in Alabama man-
dates that we hold that Williams’s issues alleging in-
effective assistance of trial counsel are procedurally 
barred from review because Williams raised allega-
tions of ineffective assistance of counsel on direct ap-
peal and those claims were addressed by this Court 
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and by the Alabama Supreme Court on certiorari re-
view. Rule 32.2(a)(4), Ala. R. Crim. P. 

 As we stated in Davis v. State, [Ms. CR-03-2086, 
March 3, 2006], we realize that the application of the 
procedural bar has harsh consequences on Williams. 
However, we are bound by the clear language of Rule 
32 and the previous caselaw interpreting and applying 
the procedural bars of Rule 32. Therefore, having found 
all of Williams’s claims of ineffective assistance of trial 
counsel to be procedurally barred, we do not address 
them here. 

 
II. 

 Williams also argues that the circuit court erred 
when it determined that several substantive claims he 
had asserted in support of his ineffective-assistance-of-
counsel claim were procedurally barred. Specifically, 
Williams stated: 

 “The Circuit Court determined that the 
following claims were procedurally barred pur-
suant to Rules 32.2(a)(3), (a)(5) and 32.4(a)(4), 
Ala. R. Crim. P.: (1) the allegation that the 
trial court improperly instructed the jury on 
the definition of reasonable doubt; (2) the al-
legation that the trial court relied on an inad-
equate presentence report; (3) the allegation 
that judicial sentencing in capital murder 
cases is unconstitutional; (4) the allegation that 
aggravating circumstances were not charged 
in the indictment; (5) the allegation that the ag-
gravating factors and mitigating were invalid 
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as not subject to the beyond a reasonable 
doubt standard; (6) allegation that the jury’s 
sentencing recommendation was unconstitu-
tional; and (7) the allegation that Mr. Wil-
liams was denied a fair trial due to juror 
misconduct.” 

(Williams’s brief at p. 49, n.14.) 

 He also argues that he had “asserted and substan-
tiated his claim that ineffective assistance of counsel 
prevented him from adequately litigating and preserv-
ing these issues at trial and on appeal.” (Williams’s 
brief at p. 50.) The trial court correctly dismissed the 
substantive claims because they were precluded. Wil-
liams’s claims – that the trial court improperly in-
structed the jury on the definition of reasonable doubt, 
that the trial court relied on an inadequate presen-
tence report, that judicial sentencing is unconstitu-
tional, that the indictment against him was defective 
because it failed to include the aggravating circum-
stances relied on by the State, that his death sentence 
was unconstitutionally imposed because the jury and 
judge did not have to find that the aggravating circum-
stances outweighed the mitigating circumstances be-
yond a reasonable doubt, that the jury’s sentencing 
recommendation was invalid, and that he was denied 
a fair trial due to juror misconduct – could have been 
but were not raised at trial, and could have been but 
were not raised on direct appeal. Thus, summary dis-
missal of the claims was proper. Rule 32.2(a)(3), (a)(5), 
Ala. R. Crim. P. Williams’s claims that judicial sentenc-
ing is unconstitutional and that his death sentence 
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was unconstitutionally imposed because the jury and 
judge did not have to find that the aggravating circum-
stances outweighed the mitigating circumstances be-
yond a reasonable doubt were also properly dismissed 
because they presented no material issue of fact or law 
which would have entitled Williams to relief. Rule 
32.7(d), Ala. R. Crim. P. Ex parte Waldrop, 859 So. 2d 
1181, 1186-90 (Ala. 2002) (rejecting the claims Wil-
liams now raises). Williams’s claim that juror mis-
conduct denied him a fair trial was also subject to 
summary dismissal because it failed to meet the re-
quirements for specificity and a full disclosure of the 
factual basis for the grounds pleaded. Rule 32.6(b), Ala. 
R. Crim. P. Finally, Williams’s claim that the indict-
ment against him was defective because it failed to in-
clude the aggravating circumstances relied on by the 
State was properly dismissed because the claim could 
have been raised at trial and on direct appeal but it 
was not. Rule 32.2(a)(3), (a)(5), Ala. R. Crim. P. Further-
more, the issue Williams raised was already decided 
adversely to his position. Ex parte Waldrop, 859 So. 2d 
1181, 1188 (Ala. 2002). Therefore, summary dismissal 
was proper because Williams presented no material is-
sue of fact or law which would have entitled him to re-
lief. Rule 32.7(d), Ala. R. Crim. P. 

 To the extent Williams argues that trial counsel’s 
ineffective assistance “prevented him from adequately 
litigating and preserving these issues at trial and upon 
appeal,” and that the circuit court should not have 
dismissed the substantive claims without an evalua-
tion of the underlying ineffective-assistance-of-counsel 
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claim, we disagree. First, the substantive claims them-
selves were due to be dismissed because they were 
precluded, as discussed above. Second, to the extent 
Williams has attempted to link the substantive claims 
to a claim of ineffective assistance of counsel, he is still 
not entitled to review of the claims because, as we dis-
cussed fully in Part I of this memorandum, the ineffec-
tive-assistance claims are precluded; Williams raised 
an ineffective-assistance claim in this Court and in the 
Alabama Supreme Court and the claim was addressed 
in both Courts. Williams cites Coleman v. Thompson, 
501 U.S. 722 (1991), in support of his assertion that the 
substantive claims should be reviewed because coun-
sel’s ineffective performance was the cause of his fail-
ure to timely raise the claims. However, as discussed 
fully in Part I of this memorandum, Alabama recog-
nizes no exception to the procedural bars set out in 
Rule 32. Hamm v. State, 913 So. 2d 460, 493 (Ala. Crim. 
App. 2002). 

 For all of the foregoing reasons, we hold that the 
trial court correctly dismissed the substantive claims 
and that Williams is not entitled to relief on these 
claims on appeal. 

 
III. 

 Williams next argues that the circuit court erred 
when it adopted the State’s proposed order and dis-
missed portions of the second amended petition on 
grounds that the claims were not pleaded with suffi-
cient specificity. Williams argues that he “objects to the 
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Order in its entirety – both the procedure by which 
the Circuit Court adopted it and its substance – the 
following discussion explains why some of the asserted 
grounds for dismissal are wrong and contrary to set-
tled law.” (Appellant’s brief at p. 46.) He also argues 
that trial court’s adoption of the State’s order suggests 
to him that the trial court “abdicated entirely the judi-
cial responsibility to fully and fairly decide the case” 
and that it “ceded responsibility for addressing the 
merits” of the claims Williams raised. (Appellant’s 
brief at p. 59.) 

 First, as to the claims Williams discusses in his 
brief that, he alleges, were improperly dismissed based 
on lack of specificity in pleading, we note that all of the 
claims involve allegations of ineffective assistance of 
counsel. As discussed in Part I of this memorandum, 
those claims are precluded because Williams raised an 
ineffective-assistance claim on appeal and that claim 
was addressed by this Court and by the Alabama Su-
preme Court. Thus, summary dismissal of those claims 
was proper. 

 Williams’s argument that the trial court erred by 
adopting the State’s proposed order is meritless. This 
Court has repeatedly discussed this issue and has held 
contrary to the position Williams has taken here. For 
example, in Hamm v. State, 913 So. 2d 460, 474-75 (Ala. 
Crim. App. 2002), we stated: 

 “The State argues, and Hamm acknowl-
edges, that nothing in Alabama law precludes 
a trial court from adopting an order submitted 
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by one of the parties, as long as the order ac-
curately reflects the court’s findings and con-
clusions. E.g., Sockwell v. State, 675 So. 2d 4, 
32 (Ala.Crim.App. 1993). In arguing his issue, 
Hamm does not cite any specific findings or 
conclusions in the order that are unsupported 
by the record or the law. Rather, he condemns 
the fact that the court adopted the State’s pro-
posed memorandum verbatim and argues 
that doing so is improper because, he says, 
the court should have decided the merits of 
the petition ‘based upon its own independent 
judicial labors and study.’ (Hamm’s brief at 
p. 14.) We disagree with Hamm. 

 “This Court has previously stated: 

“ ‘ “While the practice of adopt-
ing the State’s proposed find-
ings of fact and conclusions 
of law is subject to criticism, 
the general rule is that even 
when the court adopts pro-
posed findings and conclu-
sions verbatim, the findings 
are those of the court and 
may be reversed only if clearly 
erroneous. Anderson v. City 
of Bessemer, N.C., 470 U.S. 
564, 105 S. Ct. 1504, 84 
L. Ed. 2d 518 (1985); Hub-
bard v. State, 584 So.2d 895 
(Ala.Cr.App. 1991); Weeks 
v. State, 568 So.2d 864 
(Ala.Cr.App. 1989), cert. de-
nied, 498 U.S. 882, 111 S. Ct. 
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230, 112 L. Ed. 2d 184 (1990); 
Morrison v. State, 551 So.2d 
435 (Ala.Cr.App. 1989), cert. 
denied, 495 U.S. 911, 110 
S. Ct. 1938, 109 L. Ed. 2d 
301 (1990).” 

“‘Wright v. State, 593 So. 2d 111, 
117-18 (Ala.Cr.App. 1991), cert. de-
nied, 506 U.S. 844, 113 S. Ct. 132, 
121 L. Ed. 2d 86 (1992).’ 

“Holladay v. State, 629 So.2d 673, 687-88 
(Ala.Crim.App. 1992). See also Dobyne v. 
State, 805 So. 2d 733, 741 (Ala.Crim.App. 
2000), aff ’d, 805 So. 2d 763 (Ala. 2001). 

 “We have reviewed the evidence pre-
sented to the circuit court and the order en-
tered by the court at the conclusion of the Rule 
32 proceeding. Nothing in the record causes 
us to doubt that the order represents the cir-
cuit court’s independent judgment as to the 
facts and as to the application of the law to 
those facts. No error occurred when the circuit 
judge adopted the order drafted by the State.” 

 While the circuit court adopted the proposed order 
soon after it was submitted by the State, we note that 
the second amended petition, the State’s motion to dis-
miss and its proposed order, and Williams’s brief op-
posing the motion to dismiss and his objections to the 
proposed order had all been pending in the circuit 
court for several months before the proposed order was 
adopted. We find nothing in the record or in Williams’s 
argument on appeal that convinces us that the circuit 
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court failed to exercise its independent judgment as to 
the issues; the findings of fact and conclusions of law 
appear to be those of the circuit court, and we find no 
error in the court’s adoption of the State’s order. 

 
IV. 

 Williams next argues that the trial court erred 
when it dismissed his claim that the State withheld 
material exculpatory evidence in violation of Brady v. 
Maryland, 373 U.S. 83 (1963). 

 In the second amended petition, Williams set out 
Alabama and federal caselaw regarding the State’s ob-
ligation to provide discovery, and he alleged that the 
State had failed to provide Williams’s counsel “with 
crucial exculpatory and impeachment evidence.” (C. 
199.) Williams provided no additional factual allega-
tions in support of his claim. The trial court dismissed 
the claim. The court held: 

 “Williams fails to identify to the Court in 
Part IV or any where else in his second 
amended Rule 32 petition a single item of 
exculpatory or impeachment evidence with-
held or otherwise suppressed by the State. 
The Court finds that Part IV fails to meet the 
specificity and full factual pleading require-
ment of Rule 32.6(b); therefore, it is sum-
marily dismissed. Moreover, the Court further 
finds that Williams has fails to assert in his 
amended Rule 32 that his Brady claim is 
based on newly discovered evidence; therefore, 
the Court finds that it procedurally barred 
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from postconviction review because it could 
have been raised at trial and because it could 
have been raised on direct appeal. Rules 
32.2(a)(3) and (a)(5), Ala.R.Crim.P.; see Boyd 
v. State, 913 So. 2d 1113, 1141-42 (Ala. Crim. 
App. 2003) (holding that Boyd’s postconvic-
tion Brady claim was procedurally barred 
from review and failed to meet the pleading 
requirements of Rule 32.6(b)).” 

(C. 199.) 

 The trial court correctly analyzed and disposed of 
this claim and we adopt that court’s findings as our 
own. Williams is not entitled to any relief on this claim 
of error. 

 
V. 

 Finally, Williams argues that the trial court erred 
when it “summarily dismissed all of the claims raised 
in the Second Amended Petition without ruling on 
Mr. Williams’s discovery motions or conducting an ev-
identiary hearing.” (Appellant’s brief at 35-36.) We dis-
agree. 

 The record reflects that Williams filed a Motion for 
Discovery of Institutional Records, Files, and Infor-
mation. (C. 120-24.) He also filed a Motion for Discov-
ery of Prosecution Files, Records, and Information. (C. 
126-39.) As Williams notes in his brief to this Court, 
the trial court did not rule on his motions for discovery. 
Because the trial court did not rule on the motions, 
Williams has no adverse ruling from which to appeal, 
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and the issue regarding discovery is not properly be-
fore us for our review. See, e.g., Boyd v. State, 913 So. 
2d 1113, 1124-25 (Ala. Crim. App. 2003). 

 Moreover, we note that Williams’s discovery re-
quests were so broad and vague that the trial court 
would not have been held in error if it had denied 
them. 

 In Boyd v. State, 913 So. 2d 1113, 1124 n.5 (Ala. 
Crim. App. 2003), we addressed similar circumstances. 
We stated: 

“In Ex parte Land, 775 So. 2d 847 (Ala. 2000), 
the Alabama Supreme Court held that discov-
ery is not automatic under Rule 32, Ala. R. 
Crim. P., and that ‘good cause’ is the standard 
by which to judge Rule 32 discovery motions. 
775 So. 2d at 852. The Supreme Court cau-
tioned that ‘postconviction discovery does 
not provide a petitioner with a right to “fish” 
through official files and that it “is not a de-
vice for investigating possible claims, but a 
means of vindicating actual claims.’ ” 775 So. 
2d at 852, quoting People v. Gonzalez, 51 
Cal.3d 1179, 1260, 800 P.2d 1159, 1206, 275 
Cal. Rptr. 729, 776 (1990). Boyd’s discovery 
motions contained broad requests, in boiler-
plate language, for State files, with no attempt 
to relate the requests to specific claims in his 
Rule 32 petition.” 

 The same is true in the case now before us. Wil-
liams alleged in the motion seeking discovery of pros-
ecution files from 9 State agencies, including the St. 
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Clair County District Attorney’s Office and the St. 
Clair County district and circuit courts, that discovery 
is routinely granted in Rule 32 cases and, he alleged, 
“There is some indication that additional discoverable 
material exists that was not provided to the defense.” 
(C. 128.) (Footnote omitted.) The motion contains no 
additional information about why Williams believes 
information was withheld or what sort of information 
he believes is available. Similarly, in his motion for dis-
covery of institutional files, Williams cited Ex parte 
Land, 775 So. 2d 847 (Ala. 2000), and other cases dis-
cussing legal principles involving discovery, and he 
then requested the following documents: 

“2. Any and all records pertaining to Peti-
tioner generated or maintained by the Ala-
bama Department of Corrections, including 
but not limited to disciplinary records, medi-
cal records, psychological, psychiatric, and 
mental health records, and any other records 
generated or maintained by any prison, medi-
cal facility or any other entity associated with 
the Alabama Department of Corrections, in-
cluding but not limited to: Ashville city Jail; 
St. Clair County Jail; and Holman Correc-
tional Facility. 

“3. Any and all records generated or main-
tained by any and all medical provider or-
ganizations to the Alabama Department of 
Corrections and St. Clair County Jails, includ-
ing but not limited to Correctional Medical 
Services. 
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“4. Any and all records generated or main-
tained by the Alabama Department of Mental 
Health and Mental Retardation pertaining to 
Marcus Bernard Williams. 

“5. Any and all documents generated or 
maintained. by the Alabama Board of Pardons 
and Paroles pertaining to Marcus Bernard 
Williams. 

“6. Any and all medical, psychological, psy-
chiatric, or mental health records of any kind 
generated or maintained by any hospital, psy-
chological, psychiatric, or mental health fa-
cility of any kind as well as any records 
generated or maintained by any physicians, 
psychologist, psychiatrist, medical or mental 
health provider of any kind. 

“7. Any and all records pertaining to Marcus 
Bernard Williams, generated or maintained 
by the Alabama Department of Human Re-
sources, including any sub-agency or depart-
ment that operates within or in conjunction 
with the Alabama Department of Human Re-
sources.” 

(C. 121-22.) 

 The motion is very broad and vague and Williams 
made no attempt to relate any of the requests to any of 
the claims he raised in his Rule 32 petition. Thus, the 
motion for discovery of institutional files and the mo-
tion for discovery of prosecution files were “fishing 
expeditions” and it appeared that Williams attempted 
to use the discovery motions as a way to investigate 
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possible claims rather than to vindicate actual claims. 
Therefore, even if the trial court had denied these boil-
erplate motions for discovery, we would have found no 
error entitling Williams to relief. 

 As to Williams’s claim that the trial court erred in 
denying post-conviction relief without holding an evi-
dentiary hearing, we disagree. The State correctly ar-
gues that this Court has held that “a Rule 32 petitioner 
is not automatically entitled to an evidentiary hearing 
on any and all claims raised in the petition.” Boyd v. 
State, 913 So.2d 1113, 1126 (Ala. Crim. App. 2003). 
This Court has also recognized: 

“ ‘An evidentiary hearing on a [Rule 32] peti-
tion is required only if the petition is “merito-
rious on its face.” Ex parte Boatwright, 471 
So.2d 1257 (Ala. 1985). A petition is ‘meritori-
ous on its face” only if it contains a clear and 
specific statement of the grounds upon which 
relief is sought, including full disclosure of the 
facts relied upon (as opposed to a general 
statement concerning the nature and effect of 
those facts) sufficient to show that the peti-
tioner is entitled to relief if those facts are 
true. Ex parte Boatwright, supra; Ex parte 
Clisby, 501 So.2d 483 (Ala. 1986).’ 

“Moore v. State, 502 So.2d 819, 820 (Ala. 
1986).”  

Bracknell v. State, 883 So. 2d 724, 727-28 (Ala. Crim. 
App. 2003). 

 For all of the reasons discussed above, Williams’s 
petition was not meritorious on its face, and all of the 
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claims were due to be summarily dismissed. There-
fore, the trial court did not err in denying the second 
amended petition without holding an evidentiary hear-
ing. Williams is not entitled to any relief on his claims 
regarding the discovery motions or his claim regarding 
the evidentiary hearing. 

 For all of the foregoing reasons, we find that the 
judgment of the Circuit Court of St. Clair County is 
due to be affirmed. 

 AFFIRMED. 

 McMillan, P.J., and Baschab, Shaw, and Wise, JJ., 
concur. 
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IN THE CIRCUIT COURT OF  
ST. CLAIR COUNTY, ALABAMA  

ASHVILLE DIVISION 
 
MARCUS WILLIAMS, 

Petitioner, 

v. 

STATE OF ALABAMA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 

 
 Case No. CC-97-57.60 

 
ORDER ADDRESSING THE  

ALLEGATIONS IN WILLIAMS’  
SECOND AMENDED RULE 32 PETITION 

(Filed Dec. 13, 2004) 

 Having considered the pleadings filed by the par-
ties, the pertinent portions of the record from Williams’ 
trial, the opinions of the Alabama appellate courts, and 
the arguments presented by the parties, the Court 
makes the following findings of facts and conclusions 
of law. 

 
FACTS OF THE CASE 

 The Court adopts the facts of the case as found by 
the trial court as follows: 

 On November 6th, 1996 the defendant 
had been out with friends drinking and smok-
ing marijuana. Upon returning home that 
evening, the defendant’s thoughts turned to a 
young female neighbor of his, Melanie Dawn 
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Rowell, and his desire to have sexual relations 
with her. 

 At approximately 1:00 A.M. that night 
Williams attempted to enter Rowell’s back 
door, but the door was locked. He then noticed 
a kitchen window beside the door. He removed 
the screen from the window and found that 
the window was not locked. It was through 
that window that Williams obtained entrance 
to the apartment. 

 Williams proceed through the kitchen to 
the stairs leading to the upstairs bedroom. Be-
fore exiting the kitchen Williams removed a 
knife from a set of knives in a holder on a 
kitchen counter top. Part way up the stairs, 
knife in hand, Williams removed his pants. 
Upon reaching the upstairs area, Williams 
crossed over a “baby gate” which protected 
Rowell’s two children, ages 15 months and 2 
years, from the stairs. Williams looked into 
the children’s room and found them both 
asleep. 

 Williams then entered the room of Mela-
nie Rowell. He climbed in bed on top of her. 
When he began removing Rowell’s clothes a 
struggle ensued. Rowell fought Williams and 
began screaming despite him being armed 
with a knife. Williams placed his hand over 
her mouth to silence her and once again at-
tempted to remove her clothes. As Rowell con-
tinued to struggle, Williams placed his hands 
around her neck. Eventually Rowell ceased to 
struggle as Williams continued to strangle 
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her. When she was motionless Williams pro-
ceeded to have sexual intercourse with her for 
15 to 20 minutes. Prior to ejaculation, Wil-
liams pulled out and ejaculated on Rowell’s 
stomach. There was a small cut inflicted upon 
Rowell’s throat that was determined to be 
post-mortem. The cause of death was asphyxia 
due to strangulation. 

 As he left Rowell’s apartment, Williams 
took her purse. According to his statement, he 
threw the purse and the knife into a dumpster 
outside the apartment, although a search of 
the dumpster the next day by law enforce-
ment failed to find either. 

 The defendant was subsequently arrested 
after being identified by the elderly female 
victim in a subsequent break-in in the Ash-
ville area. Upon being taken into custody for 
that offense, the defendant gave a statement 
admitting his involvement in the death of 
Melanie Rowell. 

(C.R. 105-107) 

 
I. THE SUBSTANTIVE ALLEGATIONS IN 

WILLIAMS’ SECOND AMENDED RULE 
32 PETITION. 

 The Alabama Court of Criminal Appeals has held 
that “Rule 32 is not a substitute for a direct appeal.” 
Siebert v. State, 778 So. 2d 842, 850 (Ala. Crim. App. 
1999), cert. denied, 778 So. 2d 857 (Ala. 2000). “[T]he 
procedural bars of Rule 32 apply with equal force to all 
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cases, including those in which the death penalty 
has been imposed.’ State v. Tarver, 629 So. 2d 14, 19 
(Ala. Crim. App. 1993).” Boyd v. State, 746 So. 2d 364, 
374 (Ala. Crim. App. 1999) (emphasis added). The Ala-
bama Court of Criminal Appeals has specifically held 
that “Rule 32 makes no provision for different treat-
ment of death penalty cases.” Thompson v. State, 615 
So. 2d 129, 131 (Ala. Crim. App. 1992); see also Cade v. 
State, 629 So. 2d 38, 43 (Ala. Crim. App. 1993). Further, 
the Alabama Court of Criminal Appeals has held that 
a circuit court should not address the merits of post-
conviction claims that are procedurally barred under 
Rule 32, ARCrP. Siebert v. State, 778 So. 2d at 846. 

 The United States Supreme Court has held that 
there is no constitutional right to postconviction re-
view of a conviction and/or sentence. Pennsylvania v. 
Finley, 481 U.S. 551, 556 (1987). The Alabama Supreme 
Court, however, in adopting Rule 32, Ala.R.Crim.P., 
has provided for the review of postconviction claims, 
subject to the claims meeting certain minimal require-
ments. Rule 32.2(a), Ala.R.Crim.P., states in pertinent 
part: 

 A petitioner will not be given relief under 
this rule based upon any ground: 

 “ . . . 

 (2) Which was raised or addressed at 
trial; or 

 (3) Which could have been but was not 
raised at trial, unless the ground for relief 
arises under Rule 32.1(b); or 
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 (4) Which was raised or addressed on 
appeal or in any previous collateral proceed-
ing; or 

 (5) Which could have been but was not 
raised on appeal, unless the ground for relief 
arises under Rule 32.1(b). 

 With the above rules and principles in mind, the 
Court will address the substantive allegations in Wil-
liams’ second amended Rule 32 petition. 

 
I.A. Allegation That The Trial Court Improp-

erly Instructed The Jury On The Defini-
tion Of Reasonable Doubt. 

 In Part I, paragraphs three and four on pages two 
through four of Williams’ second amended Rule 32 pe-
tition, he contends that the trial court’s guilt phase 
jury instruction defining reasonable doubt was im-
proper. Williams contends the trial court’s use of the 
phases “to a mathematical certainty” and “beyond a 
shadow of a doubt” in its reasonable doubt instructions 
to the jury somehow “diminished the prosecutor’s bur-
den in [his] case and thus violated his right to due pro-
cess.” (Second amended petition at p. 3) 

 The Court finds that the allegation in Part I of Wil-
liams’ second amended Rule 32 petition is procedurally 
barred from postconviction review because it could 
have been but was not raised at trial and because it 
could have been but was not raised on direct appeal; 
therefore, it is summarily dismissed. Rules 32.2(a)(3) 
and (a)(5), Ala.R.Crim.P. 
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I.B. Allegations That The Trial Court Vio-
lated The United States Constitution In 
Sentencing Williams To Death. 

 In Part II of his second amended Rule 32 petition, 
Williams makes numerous allegations that the death 
sentence imposed by the trial court violates the United 
States Constitution. The Court will address each alle-
gation in turn. 

 
I.B.(1). Allegation that the trial court relied 

on an inadequate pre-sentence report. 

 In Part II.A, paragraphs five and six on pages four 
and five of Williams’ second amended Rule 32 petition, 
he contends that the trial court relied on a “grossly in-
sufficient presentence investigation report.” (Second 
amended petition at p. 4) 

 The Court finds that the allegation in Part II.A is 
procedurally barred from postconviction review be-
cause it could have been but was not raised at trial 
and because it could have been but was not raised 
on appeal; therefore, it is summarily dismissed. Rules 
32.2(a)(3) and (a)(5), Ala.R.Crim.P. 

 
I.B.(2). Allegations that Alabama’s capital sen-

tencing scheme is unconstitutional. 

 In Part II.B, paragraphs seven through twenty on 
pages five through twelve of Williams’ second amended 
Rule 32 petition, he make numerous allegations that 
his death sentence “under the Alabama sentencing 
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scheme is unconstitutional.” (Second amended petition 
at p. 5) The Court will address each allegation in turn. 

 
I.B.(2).(a). Allegation that judicial sentencing 

in capital murder cases is unconsti-
tutional.  

 In Part II.B.(i), paragraphs eight through twelve on 
pages five through eight of Williams’ second amended 
Rule 32 petition, he contends that judicial sentencing 
in capital, murder cases is unconstitutional. Williams 
relies on the United States Supreme Courts holding in 
Ring v. Arizona, 122 S. Ct. 2228 (2002). 

 While the Court is aware that Ring was not de-
cided until after Williams’ conviction had become final, 
nothing in the record indicates that Williams was 
limited in any way from raising any claim or motion 
before or during his trial. Further, because Williams 
was sentenced to death, he could have raised any issue, 
whether or not it was preserved at trial, on direct ap-
peal. Thus, the Court finds that the allegation in Part 
II.(B)(i) is procedurally barred from postconviction re-
view because it could have been but was not raised at 
trial and because it could have been but was not raised 
on appeal; therefore, it is summarily dismissed. Rules 
32.2(a)(3) and (a)(5), Ala.R.Crim.P. 

 Moreover, Williams concedes in his second amended 
Rule 32 petition that in Ex parte Waldrop, 859 So. 2d 
1181 (Ala. 2002), the Alabama Supreme Court “inter-
preted Ring as not affecting Alabama’s capital sentenc-
ing statute.” (Second amended petition on p. 8 n. 3) 
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Further, on June 24, 2004, the United States Supreme 
Court specifically held that “Ring announced a new 
procedural rule that does not apply retroactively to 
cases already final on direct review.” Schriro v. Sum-
merlin, 2004 WL 1402732, at *7 (June 24, 2004) Thus, 
in addition to being procedurally barred from postcon-
viction review, the Court finds that the allegation in 
Part II.B.(i) of Williams’ second amended Rule 32 peti-
tion is without merit. Rule 32.7(d), Ala.R.Crim.P. 

 
I.B.(2).(b). Allegation that the aggravating cir-

cumstances were not charged in 
Williams’ indictment. 

 In Part II.B.(ii), paragraphs 13-15 on pages 8-10 of 
Williams’ second amended petition, he contends that 
“[t]he Alabama capital scheme on its face and as ap-
plied in [his] case, violates the two clear principles es-
tablished in Apprendi [v. New Jersey, 120 S. Ct. 2348 
(2000)].” (Second amended petition at pp. 8-9) Accord-
ing to Williams, his indictment was defective because 
it failed to include the aggravating circumstances re-
lied on by the State. 

 The Court finds that allegation in Part II.B.(ii) is 
procedurally barred from postconviction review be-
cause it could have been but was not raised at trial. 
Rule 32.2(a)(3), Ala.R.Crim.P. The Court further finds 
that the allegation in Part II.B.(ii) is procedurally 
barred from postconviction review because it was 
raised or addressed on direct appeal. Rule 32.2(a)(4), 
Ala.R.Crim.P.; Williams v. State, 795 So. 2d at 780-781. 
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Therefore, the allegation in Part II.B.(ii) is summarily 
dismissed. 

 Moreover, under the facts of Williams’ case, the 
Court finds that the allegation in Part II.B.(ii) of 
Williams’ second amended Rule 32 petition is with-
out merit. The indictment returned against Williams 
charged him with intentional murder during the 
course of a rape or an attempted rape in violation of 
Section 13A-5-49(4) of the Code of Alabama (1975). 
(C.R. 7-8) Section 13A-5-45(e) of the Code of Alabama 
(1975), states in pertinent part that “any aggravating 
circumstance which the verdict convicting the defend-
ant establishes was proven beyond a reasonable 
doubt at trial shall be considered as proven beyond a 
reasonable doubt for purposes of the sentencing hear-
ing.” The only aggravating circumstance relied on by 
the State and considered by the jury and the trial 
court was that Williams committed intentional murder 
during the course of a rape or an attempted rape. Thus, 
the jury’s guilt phase verdict established beyond a 
reasonable doubt the existence of the only aggravating 
circumstance considered in sentencing Williams to 
death. See Ex parte Waldrop, 859 So. 2d at 1188 (hold-
ing that “(b)ecause the jury convicted Waldrop of two 
counts of murder during a robbery in the first degree, 
Ala.Code 1975, § 13A-5-40(a)(2), the statutory aggra-
vating circumstance of committing a capital offense 
while engaged in the commission of a robbery, Ala.Code 
1975, § 13A-5-49(4), was ‘proved beyond a reasonable 
doubt.’ Ala.Code 1975, § 13A-5-45(e); Ala.Code 1975, 
§ 13A-5-50”). 
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I.B.(2).(c). Allegation that any finding that the 
aggravating factors outweighed the 
mitigating factors is invalid because 
the finding was not subject to the 
beyond a reasonable doubt standard. 

 In Part II.B.(iii), paragraphs 16-18 on pages 10-11 
of Williams’ second amended Rule 32 petition, he al-
leges that that Alabama’s capital murder sentencing 
scheme is unconstitutional because “[n]either the judge 
nor the jury is required to find that the aggravating 
circumstances outweigh the mitigating circumstances 
beyond a reasonable doubt, as required by Apprendi.” 
(Second amended petition on p. 11) (emphasis in sec-
ond amended petition). Williams also contends that 
Ring and Apprendi “require that mitigating circum-
stances be disproved beyond a reasonable doubt.” Id. 

 While the Court is aware that Apprendi and Ring 
were not decided until after Williams’ conviction had 
become final, nothing in the record indicates that 
Williams was limited in any way from raising any 
claim or motion before or during his trial. Further, be-
cause Williams was sentenced to death, he could have 
raised any issue, whether or not it was preserved, on 
direct appeal. The Court finds that the allegations in 
Part II.B.(iii) are procedurally barred from postconvic-
tion review because they could have been but were 
not raised at trial and because they could have been 
but were not raised on direct appeal; therefore, they 
are summarily dismissed. Rules 32.2(a)(3) and (a)(5), 
Ala.R.Crim.P. 
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I.B.(2).(d). Allegations that the Jury’s sentenc-
ing recommendation was invalid. 

 In Part II.B.(iv)(a), paragraph 19 on pages 11-12 of 
Williams’ second amended Rule 32 petition, he con-
tends that the jury’s death recommendation was inva-
lid because the jurors were informed that their penalty 
phase verdict was a recommendation. 

 The Court finds that allegation in Part II.B.(iv)(a) 
is procedurally barred from postconviction review be-
cause it could have been but was not raised at trial 
and because it could have been but was not raised on 
direct appeal; therefore, it is summarily dismissed. 
Rules 32.2(a)(3) and (a)(5), Ala.R.Crim.P. 

 In Part II.B(iv)(b), paragraph 20 on page 12 of Wil-
liams’ second amended Rule 32 petition, he contends 
that the jury’s penalty phase verdict is incapable of re-
view because the jury’s verdict form did not require the 
jurors to specify which aggravating and mitigating fac-
tors they found. 

 The Court finds that the allegation in Part 
II.B.(iv)(b) is procedurally barred from postconviction 
review because it could have been but was not raised 
at trial and because it could have been but was not 
raised on direct appeal; therefore, it is summarily dis-
missed. Rules 32.2(a)(3) and (a)(5), Ala.R.Crim.P. 
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I.C. Allegations That Williams Was Denied A 
Fair Trial Due To Juror Misconduct. 

 In. Part III, paragraphs 21-23 on pages 12-13 of 
Williams’ second amended Rule 32 petition, he alleges 
his right to a fair trial was violated because, according 
to Williams, members of his jury: 1) failed to truthfully 
respond to questions during voir dire and 2) considered 
extraneous information during deliberations. 

 
I.C.(1). Allegation that Jurors failed to respond 

truthfully to trial counsel’s questions 
during voir dire. 

 This allegation is in paragraphs 21-22 in Part III 
of Williams’ second amended Rule 32 petition. The Al-
abama Supreme Court and the Alabama Court of 
Criminal Appeals have specifically held that postcon-
viction allegations of juror misconduct are subject to 
the procedural bars of Rule 32.2(a), Ala.R.Crim.P. 
See DeBruce v. State, CR-99-1619, 2003 WL 22846752, 
at *4 (Ala. Crim. App. Dec. 2, 2003) (holding that a 
Rule 32 petitioner “must show that the claim [of ju-
ror misconduct] is not subject to the procedural de-
fault grounds contained in Rule 32.2(a)(3) and (a)(5), 
Ala.R.Crim.P.”); see also Ex parte Pierce, 851 So. 2d 
606 (Ala. 2000); Ex parte Dobyne, 805 So. 2d 763 (Ala. 
2001). Williams fails to identify in his original plead-
ing, in his first amended petition, or in his second 
amended petition a single specific juror by name. Wil-
liams also fails to identify in Part III of his second 
amended petition a single question these unnamed ju-
rors failed to truthfully answer. Paragraphs 21-22 in 
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Part III of Williams’ second amended petition contain 
no facts that, if true, would establish that the allega-
tions of juror misconduct could not have been raised at 
trial or on direct appeal. The Court finds that these al-
legations in Part III of Williams’ second amended Rule 
32 petition are procedurally barred from postconvic-
tion review because they could have been but were not 
raised at trial and because they could have been but 
were not raised on appeal; therefore, they are summar-
ily dismissed. Rules 32.2(a)(3) and (a)(5), Ala.R.Crim.P. 
The Court further finds that these allegations of juror 
misconduct in paragraphs 21-22 completely fail to the 
meet the specificity and full factual pleading require-
ments of Rule 32.6(b), Ala.R.Crim.P. 

 
I.C.(2). Allegation that a Juror considered 

extraneous information during delib-
erations. 

 This allegation is in paragraphs 21 and 23 in Part 
III of Williams’ second amended Rule 32 petition. Wil-
liams’ only support for this allegation is his one-sentence 
assertion in paragraph 23 that Juror A.J. “consulted 
clergy during the trial to discuss his feelings about 
crime and punishment in general and specifically in 
relation to murder.” (Second amended petition at p. 14) 
This is Williams’ entire argument to the Court. 

 In Ex parte Dobyne, 805 So. 2d 763, 767-768 (Ala. 
2001), the Alabama Supreme Court reaffirmed its hold-
ing in Ex parte Pierce, 851 So. 2d 606 (Ala. 2000), re-
garding the pleading requirements of a postconviction 
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juror misconduct claim. In Ex parte Pierce, the Su-
preme Court held that while a claim of juror miscon-
duct brought under Rule 32.1(a), Ala.R.Crim.P. does 
not have to meet the requirements of newly discov-
ered evidence under Rule 32.1(e), Ala.R.Crim.P., a pe-
titioner does have to establish that “his claim [of juror 
misconduct] could not have been raised at trial or on 
direct appeal.” Ex parte Pierce, 851 So. 2d at 614. The 
Alabama Supreme Court specifically held in Pierce 
that “Rule 32.2(a)(3) and (5) would preclude Pierce’s 
claim [of juror misconduct] if it could have been raised 
at trial or on appeal.” Id. 

 In Ex parte Pierce, the Alabama Supreme Court 
found that the basis of Pierce’s claim of juror miscon-
duct was discovered during postconviction interviews 
with jurors. The Supreme Court held that: 

Pierce’s claim was cognizable as long as he 
established that the information was not 
known, and could not reasonably have been 
discovered, at trial or in time to raise the issue 
in a motion for new trial or on appeal. 

Ex parte Pierce, 851 So. 2d at 616. Williams did not 
identify Juror A.J., or any other juror, in his original 
pleading or in his first amended Rule 32 petition. Wil-
liams fails to state in any of his postconviction plead-
ings the source of his information supporting his 
allegation of juror misconduct against Juror A.J. Wil-
liams also does not state in his second amended peti-
tion when this instance of alleged juror misconduct 
was actually discovered. Williams further fails to prof-
fer any facts to the Court that, if true, would establish 
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that this allegation could not have reasonably been 
discovered at trial or in time to raise the issue in a mo-
tion for new trial or on direct appeal. See Apicella v. 
State, 809 So. 2d 841, 850-851 (Ala. Crim. App. 2000) 
(capital defendant alleged in his motion for new trial 
that, prior to deliberations, a juror talked to an attor-
ney friend about the case). There is nothing in the rec-
ord indicating that the trial court prevented Williams’ 
trial counsel from interviewing members of the jury 
after his trial.1 The jury returned its sentencing rec-
ommendation on February 25, 1999. The trial court 
sentenced Williams to death almost six weeks later on 
April 6, 1999. Trial counsel then had 30 days from the 
pronouncement of sentence to file a motion for new 
trial in which Williams’ counsel could have included al-
legations of juror misconduct. Williams fails to plead 
any facts in his second amended petition that, if true, 
would establish the allegation of juror misconduct 
against Juror A.J. is not procedurally barred. See Boyd 
v. State, 746 So. 2d 364, 406 (Ala. Crim. App. 1999) 
(holding that “Rule 32.6(b) requires that the petition 
itself disclose the facts relied upon in seeking relief ”) 
(emphasis in original); see also Ex parte Clisby, 501 So. 
2d 483, 488 (Ala. 1986) (holding that the summary dis-
missal of a death row inmate’s postconviction petition 
was proper because the petition “[was] not sufficient on 
its face to enable the trial court to determine whether 
the petitioner is entitled to any relief ”) Therefore, this 

 
 1 In making this finding, the Court is in no way holding that 
a defense attorney, whether defending a capital or non-capital de-
fendant, has any duty to conduct post-trial interviews with jurors 
in order to be effective. 
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allegation is summarily dismissed. Rules 32.2(a)(3) 
and (5), Ala.R.Crim.P. 

 
I.D. Allegations That The State Failed To 

Comply With Its Discovery Obligations 
Maryland 83 S. Ct. 1194 (1963). 

 In Part IV, paragraphs 24-25 on pages 14-15 of 
Williams’ second amended Rule 32 petition, he alleges 
that “[t]he [S]tate failed to provide [his] trial counsel 
with crucial exculpatory and impeachment evidence” 
as required under Brady v. Maryland, 83 S. Ct. 1194 
(1963). (Second amended petition at p. 14) 

 Williams fails to identify to the Court in Part IV or 
any where else in his second amended Rule 32 petition 
a single item of exculpatory or impeachment evidence 
withheld or otherwise suppressed by the State. The 
Court finds that Part IV fails to meet the specificity 
and full factual pleading requirement of Rule 32.6(b); 
therefore, it is summarily dismissed. Moreover, the 
Court further finds that Williams has fails to assert 
in his amended Rule 32 that his Brady claim is based 
on newly discovered evidence; therefore, the Court 
finds that it procedurally barred from postconviction 
review because it could have been raised at trial and 
because is could have been raised on direct appeal. 
Rules 32.2(a)(3) and (a)(5), Ala.R.Crim.P.; see Boyd v. 
State, CR-02-0037, 2003 WL 22220330, at *22 (Ala. 
Crim. App. Sept. 26, 2003) (holding that Boyd’s post-
conviction Brady claim was procedurally barred from 
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review and failed to meet the pleading requirements of 
Rule 32.6(b)). 

 
II. ALLEGATIONS THAT WILLIAMS RE-

CEIVED INEFFECTIVE ASSISTANCE  
OF COUNSEL DURING THE GUILT 
PHASE OF HIS TRIAL. 

 In Part V, paragraphs 26-48 on pages 15-33 of Wil-
liams’ second amended Rule 32 petition, he alleges he 
received ineffective assistance from his trial counsel 
during the guilt phase of his trial. In order to show that 
trial counsel was ineffective, a petitioner must show 
that (1) trial counsel’s performance was deficient and 
(2) that the deficient performance prejudiced the peti-
tioner. Strickland v. Washington, 104 S. Ct. 2052, 2064 
(1984). “This requires showing that counsel’s errors 
were so serious as to deprive the defendant of a fair 
trial, a trial whose result is reliable.” Strickland v. 
Washington, 104 S. Ct. at 2064. 

 Judicial scrutiny of counsel’s performance “must 
be highly deferential.” Chandler v. United States, 218 
F.3d 1305, 1314 (11th Cir. 2000) (en banc) “It is im-
portant to note that judicial scrutiny of an attorney’s 
performance is appropriately highly deferential be-
cause the craft of trying cases is far from an exact 
science; in fact, it is replete with uncertainties and ob-
ligatory judgment calls.” Chandler v. United States, 
218 F.3d at 1314, n.13 (citing, Bolender v. Singletary, 
16 F.3d 1547, 1557 (11th Cir. 1994)). “It does not follow 
that any counsel who takes an approach we would not 
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have chosen is guilty of rendering ineffective assis-
tance . . . [n]or does the fact that a particular defense 
ultimately proved to be unsuccessful demonstrate in-
effectiveness.” Id. at 1314. 

 “[A] verdict or conclusion only weakly supported 
by the record is more likely to have been affected by 
errors than one with overwhelming record support.” 
Strickland v. Washington, 104 S. Ct. at 2069. “[B]e-
cause counsel’s conduct is presumed reasonable, for a 
petitioner to show that the conduct was unreasonable, 
a petitioner must establish that no competent counsel 
would have taken the action that his counsel did take.” 
Chandler v. United States, 218 F.2d at 1315. 

 In Coral v. State, 2004 WL 1178422, at *6 (Ala. 
Crim. App. May 28, 2004), the Alabama Court of Crim-
inal Appeals held that “the claim of ineffective as-
sistance of counsel is a general allegation that often 
consists of numerous specific subcategories. Each sub-
category is [an] independent claim that must be suffi-
ciently pleaded.” Further, in Boyd v. State, CR-02-0037, 
2003 WL 22220330, at *6 (Ala. Crim. App. Sept. 26, 
2003), the Alabama Court of Criminal Appeals held 
that: 

 “Rule 32.6(b) requires that the petition 
itself disclose the facts relied upon in seeking 
relief.” Boyd v. State, 746 So. 2d 364, 406 (Ala. 
Crim. App. 1999). In. other words, it is not the 
pleading of a conclusion “which, if true, en-
title[s] the petitioner to relief.” Lancaster v. 
State, 638 So. 2d 1370, 1373 (Ala. Crim. App. 
1993). It is the allegation of facts in pleading 
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which, if true, entitles a petitioner to relief. Af-
ter facts are pleaded, which, if true, entitle 
the petitioner to relief, the petitioner is then 
entitled to an opportunity, as provided in Rule 
32.9, Ala. R. Crim. P., to present evidence 
proving those alleged facts. 

 Thus, a Rule 32 petitioner is not automat-
ically entitled to an evidentiary hearing on 
any and all claims raised in the petition. To 
the contrary, Rule 32.7(d), Ala. R. Crim. P., 
provides for the summary disposition of a 
Rule 32 petition: 

 “[i]f the court determines that 
the petition is not sufficiently specific 
[in violation of Rule 32.6(b)], or is 
precluded [under Rule 32.2, Ala. R. 
Crim. P.], or fails to state a claim, or 
that no material issue of fact or law 
exists which would entitle the peti-
tioner to relief under this rule and 
that no purpose would be served by 
further proceedings . . . ” 

(Emphasis and parentheticals in original) 

 The Alabama Supreme Court, in adopting the cur-
rent Alabama Rules of Criminal Procedure, has estab-
lished certain basic requirements of pleading that 
must be met in a post-conviction petition. Rule 32.3, 
Ala.R.Crim.P., states: 

 The petitioner shall have the burden of 
pleading and proving by a preponderance of 
the evidence the facts necessary to entitle the 
petitioner to relief. The state shall have the 
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burden of pleading any ground of preclusion, 
but once a ground of preclusion has been 
pleaded, the petitioner shall have the burden 
of disproving its existence by a preponderance 
of the evidence. 

Rule 32.6(b), Ala.R.Crim.P., states: 

 The petition must contain a clear and 
specific statement of the grounds upon which 
relief is sought, including full disclosure of the 
factual basis of those grounds. A bare allega-
tion that a constitutional right has been vio-
lated and mere conclusions of law shall not be 
sufficient to warrant any further proceedings. 

Rule 32.7(d), Ala.R.Crim.P., states, in pertinent part: 

 If the court determines that the petition 
is not sufficiently specific, or is precluded, or 
fails to state a claim, or that no material issue 
of fact or law exists which would entitle the 
petitioner to relief under this rule and that no 
purpose would be served by any further pro-
ceedings, the court may either dismiss the 
petition or grant leave to file an amended pe-
tition. 

To be entitled to an evidentiary hearing, a petition 
must be meritorious on its face. The Alabama Supreme 
Court has held that: 

 A petition for [postconviction relief ] is 
‘meritorious on its face’ only if it contains a 
clear and specific statement of the grounds 
upon which relief is sought, including full dis-
closure of the facts relied upon (as opposed to 
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a general statement concerning the nature 
and effect of those facts), Thomas v. State, [274 
Ala. 531, 150 So. 2d 387 (1963)]; Ex parte Phil-
lips, 276 Ala. 282, 161 So. 2d 485 (1964); Ste-
phens v. State, 420 So. 2d 826 (Ala. Crim. App. 
1982), sufficient to show that the petitioner is 
entitled to relief if those facts are true. 

Ex parte Clisby, 501 So. 2d 483, 486 (Ala. 1986). 

 With the above principles, presumptions, and 
rules in mind, the Court will address Williams’ allega-
tions of ineffective assistance of counsel during the 
guilt and penalty phases of his trial. 

 
II.A. Allegation That Trial Counsel Were Inef-

fective Due To Inadequate Compensation. 

 In paragraphs 26-27 on pages 15-16 of Williams’ 
second amended Rule 32 petition, he contends his trial 
counsel were ineffective due to the cap on compensa-
tion paid to attorneys appointed to represent indigent 
capital defendants in effect at the time of his trial. 

 In Bui v. State, 717 So. 2d 6, 15 (Ala. Crim. App. 
1997), the Alabama Court of Criminal Appeals specifi-
cally held that “we reject the notion the Alabama stat-
utory scheme of compensating attorneys in capital 
cases, in and of itself, denies a defendant effective rep-
resentation.” The Alabama Court of Criminal Appeals 
has further observed that: 

 These limitations on compensation have 
withstood repeated challenges that they violate 
the separation of powers doctrine, constitute 
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a taking without just compensation, deprive 
indigent capital defendants of the effective as-
sistance of counsel, and deny equal protection 
in violation of the Fifth, Sixth, Eighth, and 
Fourteen Amendments of the United States 
Constitution, the Alabama Constitution, and 
Alabama state law. See Ex parte Smith, 698 
So. 2d 219 (Ala.), cert. denied, 522 U.S. 957, 
188 S. Ct. 385, 139 L.Ed.2d 300 (1997)[.] 

Samra v. State, 771 So. 2d 1108, 1112 (Ala. Crim. App. 
1999). Based on the law in Alabama, the Court finds 
that the allegation in paragraphs 2627 fails to state 
a claim or establish that a material issue of fact or 
law exists as required by Rule 32.7(d), Ala.R.Crim.P.; 
therefore, it is denied. 

 
II.B. Allegations That Trial Counsel Were In-

effective During Voir Dire. 

 In Part V.A, paragraphs 28-35 on pages 16-20 of 
Williams’ second amended petition, he makes numer-
ous allegations that his trial counsel were ineffective 
during voir dire. The Court will address each allega-
tion in turn. 

 
II.B.(1). Allegation that trial counsel were in-

effective for failing to request indi-
vidual voir dire. 

 In Part V.A.(i), paragraphs 28-29 on pages 16-17 of 
Williams’ ‘second amended Rule 32 petition, he alleges 
that his trial counsel were ineffective for “failing to 
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make a motion for individual voir dire to examine the 
prospective juror’s views about intoxication and race.” 
(Second amended petition at p. 16) The Court notes 
that Williams does not identify any specific juror in 
Part V.A(i) that had a particular bias about intoxica-
tion or race – he merely contends his trial counsel were 
ineffective for not making the inquiry. 

 In Dobyne v. State, 805 So. 2d 733 (Ala. Crim. App. 
2000), the Alabama Court of Criminal Appeals ad-
dressed a similar issue. In his Rule 32 petition: 

Dobyne contend[ed] that his trial counsel 
failed to conduct a “sufficiently thorough” voir 
dire of potential jurors on issues[.] . . . Specif-
ically, Dobyne argues that his trial counsel 
was ineffective for conducting an adequate 
voir dire to inquire into the prospective jurors’ 
possible racial bias. 

Id. at 751. In affirming the trial court’s denial of post-
conviction relief, the Court of Criminal Appeals held 
that: 

Dobyne offers no support for his contention, 
other that a statement that he was entitled to 
such an inquiry. While it may be true that 
Dobyne was “entitled” to question the pro-
spective jurors about their biases, that fact 
alone does not establish that counsel was in-
effective for failing to conduct an inquiry. 

Id. Just like Dobyne, Williams merely makes a general 
allegation that his trial counsel were ineffective for not 
making the inquiry. Williams fails, however, to plead 
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any specific facts in his second amended Rule 32 peti-
tion that could have been revealed if trial counsel had 
requested and received permission to conduct individ-
ual voir dire. The Court finds that Part V.A.(i) fails to 
meet the specificity and full factual pleading require-
ments of Rule 32.6(b); therefore, it is summarily dis-
missed.2 

 
II.B.(2). Allegation that trial counsel were in-

effective for failing to request indi-
vidual voir dire. 

 In Part V.A.(ii), paragraphs 31-34 on pages 17-19 
of Williams’ second amended petition, he again alleges 
that his trial counsel were ineffective for failing to 
question potential jurors during voir dire about racial 
attitudes. Williams attempts to support the allegation 
in Part V.A.(ii) by pointing out that four of the State’s 
witnesses and the prosecutor referred to the victim as 
“a white female” on a few isolated occasions. 

 Williams’ allegations in Part V.A.(ii) are no more 
specific than those in Part V.A.(i). Referring to the 
victim as “a white female” was merely a means of iden-
tification and neither the State’s witnesses nor the 
prosecutor placed any emphasis on the victim’s or 
Williams’ race during the trial. Further, the Alabama 

 
 2 The Court notes that on direct appeal, the Alabama Court 
of Criminal Appeals found that “[t]he record does not reflect that 
the sentence of death was imposed as a result of the influence of 
passion, prejudice, or any other arbitrary factor.” Williams v. 
State, 795 So. 2d 753, 785 (Ala. Crim. App. 1999). 
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Court of Criminal Appeals specifically held that “[t]he 
record does not reflect that [Williams’] sentence of 
death was imposed as a result of the influence of pas-
sion, prejudice, or any other arbitrary factor.” Williams 
v. State, 795 So. 2d at 784. Williams fails to identify in 
his second amended petition a single juror that gave 
any consideration to his or the victim’s race when de-
liberating during the guilt or penalty phase of trial. 
The Court finds that the allegation Part V.A.(ii) fails to 
meet the specificity and full factual pleading require-
ments of Rule 32.6(b); therefore, this allegation is sum-
marily dismissed. 

 
II.B.(3). Allegation that trial counsel were inef-

fective for failing to ask a juror follow-
up questions during voir dire. 

 In Part V.A.(iii), paragraph 35 on pages 19 and 20 
of Williams’ second amended Rule 32 petition, he al-
leges that his trial counsel were ineffective during voir 
dire for failing to ask a certain juror follow-up ques-
tions when, according to Williams, the juror “signaled 
an extraordinary willingness to impose death.” (Sec-
ond amended petition at p. 20) Williams bases his alle-
gation on the fact that a juror stated her Catholic faith 
would not prevent her from imposing the death pen-
alty. 

 During voir dire, the following occurred: 

[Trial counsel]: . . . Somebody listed on one of 
the panels that they are Catholic 
and would refuse to impose the 
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death penalty under any circum-
stance. Is that the way you feel? 

[Juror M.F.]: I think if that is what needs to be 
done, then it needs to be done. 

[Juror T.G.]: I’m Catholic too, and I have no 
problem with it. 

[Trial Counsel]: Thank you, that’s all. 

(R. 77) 

 Trial counsel was obviously attempting to find out 
if M.F. opposed capital punishment because of his 
Catholic faith. Juror T.G. simply indicated that her 
Catholic faith would not prevent her from imposing 
death, which was exactly the type of information trial 
counsel was seeking. The Court finds nothing in T.G.’s 
response that would indicate any particular willing-
ness to impose death. The Court finds that the allega-
tion in Part V.A.(iii) is without merit; therefore, it is 
denied, Rule 32.7(d), Ala.R.Crim.P. 

 
II.C. Allegation That. Trial Counsel Were In-

effective For Not Informing The Jury 
That A Hair Found On The Victim Did 
Not Belong To Williams. 

 In Part V.B, paragraphs 36-37 on pages 20-21 of 
Williams’ second amended Rule 32 petition, he con-
tends that his trial counsel prejudiced him by not in-
forming the jury that a hair found on the victim during 
an autopsy did not belong to him. Williams also alleges 
that his trial counsel were ineffective for not asking 
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the State’s DNA expert why he did not include the un-
identified hair on his evidence list, contending that his 
trial counsel’s cross-examination of the State’s DNA 
expert “prevented [him] from adequately confronting 
the witnesses against him.” (Second amended petition 
at p. 21) 

 On direct appeal, the Alabama Court of Criminal 
Appeals observed that “throughout the trial, [Wil-
liams’] defense was that he entered the victim’s apart-
ment with the intent to have sex with [the victim], but 
that he did not intend to kill her.” Williams v. State, 
795 So. 2d at 763. Williams’ statements to police were 
consistent with his trial counsel’s theory of defense. 
The fact that an unidentified hair was found on the vic-
tim during an autopsy would not have aided Williams’ 
defense that he lacked the specific intent to murder the 
victim because he admitted being in her apartment, 
Further, given the other overwhelming evidence of Wil-
liams’ guilt presented at trial, asking the State’s DNA 
expert why he did not indicate on his evidence list that 
a hair found on the victim did not belong to Williams 
would have had little, if any, impeachment value. The 
Court finds that allegation in Part V.B of Williams’ sec-
ond amended Rule 32 petition is without merit; there-
fore, it is denied. Rule 32.7(d), Ala.R.Crim.P. 
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II.D. Allegations That Trial Counsel Were In-
effective For Failing To Object To Al-
leged Improper Testimony And Physical 
Evidence. 

 In Part V.C, paragraphs 38-43 on pages 21-30 of 
his second amended Rule 32 petition, Williams alleges 
he was prejudiced by his trial counsel’s failure to object 
to allegedly improper testimony and physical evidence 
presented by the State. The Court will address each al-
legation in turn. 

 
II.D.(1). Allegation that trial counsel preju-

diced Williams by not objecting to a 
knife block being admitted into evi-
dence. 

 In Part V.C.(i), paragraphs 38-40 on pages 21-23 of 
Williams’ second amended Rule 32 petition, he con-
tends his trial counsel were ineffective for failing to 
object to a knife block recovered from the victim’s 
apartment being admitted into evidence. Williams 
contends the knife block was admitted “[without an] 
evidentiary foundation.” (Second amended petition at 
p. 23) 

 The testimony from the victim’s mother quoted on 
pages 21-22 of Williams’ second amended Rule 32 peti-
tion establishes the foundation for the admission of the 
knife block. The victim’s mother testified that she rec-
ognized the knife block as the one the victim kept on 
her kitchen counter and stated it was in the same con-
dition at trial as it was the last time she saw it at the 
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victim’s apartment. (R. 191-192) See Ex parte Works, 
640 So. 2d 1056, 1059 (Ala. 1994) (holding that “be-
cause the condition of the knife was not an issue in 
this case, and its authenticity was established by other 
means, it was not necessary to establish a chain of cus-
tody”). Obviously, trial counsel cannot be ineffective for 
failing to object to admissible evidence. See Thomas v. 
Jones, 891 F. 2d 1500, 1505 (11th Cir. 1989) (holding 
that “counsel for defendant did not err in failing to ob-
ject to [ ] admissible evidence”). Also, as previously 
stated, Williams did not dispute he entered the victim’s 
home, “his defense was that he entered the victim’s 
apartment with the intent to have sex with her, but 
that he did not intend to kill her.” Williams v. State, 
795 So. 2d at 763. The Court finds that the allegation 
in Part V.C.(i) of Williams’ second amended Rule 32 pe-
tition is without merit; therefore, it is denied. Rule 
32.7(d), Ala.R.Crim.P. 

 
II.D.(2). Allegation that trial counsel were in-

effective for not from three State wit-
nesses. 

 In Part V.C.(ii), paragraph 41 on page 24 of Wil-
liams’ second amended Rule 32 petition, he contends 
his trial counsel were ineffective for not objecting to 
narrative answers from three of the State’s witnesses. 
Williams identifies three State witnesses: police offic-
ers Thomas Dixon and Wayne Burrow, and the State’s 
pathologist, Dr. Joseph Embry. 
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 The record indicates that the three witnesses 
listed by Williams testified to facts within their per-
sonal knowledge based on their personal observations. 
Dixon and Burrow testified about the condition of the 
victim’s apartment they observed and Embry testified 
about the physical condition of the victim’s body before 
he performed the autopsy. Williams’ attempt to sup-
port Part V.C(ii) is to make the general assertion that 
his trial counsel’s failure to object somehow violated 
his rights under the United States and Alabama Con-
stitutions. Williams fails, however, to state in his sec-
ond amended Rule 32 petition with any specificity how 
Dixon’s, Burrow’s, and Embry’s answers caused him to 
be prejudiced. See Stringfellow v. State, 485 So. 2d 
1238, 1243 (Ala. Crim. App. 1986) (holding that “effec-
tiveness of counsel does not lend itself to measurement 
by picking through the transcript and counting the 
places where objections might be made”). The Court 
finds that the allegation in Part V.C.(ii) of Williams’ 
second amended Rule 32 petition fails to meet the spec-
ificity and full factual pleading requirements of Rule 
32.6(b); therefore, it is summarily dismissed. 

 
II.D.(3). Allegation that trial counsel were in-

effective for not objecting to the pros-
ecutor using leading questions during 
the trial. 

 In Part V.C.(iii), paragraphs 42-43 on pages 24-30 
of Williams’ second amended Rule 32 petition, he con-
tends his trial counsel were ineffective for failing to 
object to the prosecutor asking leading questions. In 
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support of Part V.C.(iii), Williams appears to have 
searched the record on direct appeal and listed in his 
second amended Rule 32 petition all the questions 
asked by the prosecution that could be considered lead-
ing because he lists 76 questions that, he contends, 
where leading and improper. 

 The Alabama Court of Criminal Appeals has spe-
cifically held that: 

 “ ‘[E]ffectiveness of counsel does not lend 
itself to measurement by picking through the 
transcript and counting the places where ob-
jections might be made.’ ” Stringfellow v. State, 
485. So.2d 1238, 1243 (Ala. Crim. App. 1986). 
Even though there were several instances 
where counsel could have objected, “that does 
not automatically mean that the [appellant] 
did not receive an adequate defense in the 
context of the constitutional right to counsel.” 
Ex parte Lawley, 512 So.2d 1370, 1373 (Ala. 
1987). O’Neal v. State, 605 So.2d 1247, 1250 
(Ala. Crim. App. 1992).” 

Thomas v. State, 766 So. 2d at 876. Further, the Ala-
bama Supreme Court has specifically recognized that 
“[a] failure to object may suggest that the defense did 
not consider the comments to be particularly harmful.” 
Ex parte Payne, 683 So. 2d 458, 465 (Ala. 1996). 

 Williams fails to state in his second amended. Rule 
32 petition with any specificity what “evidence” or in-
formation was improperly presented to the jury simply 
because the State may have asked some leading ques-
tions. See Johnson v. State, 557 So. 2d 1337, 1339 (Ala. 
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Crim. 1990) (holding that “[t]rial counsel’s failure to 
object to a leading question is not of itself inadequate 
representation”); see also Broadnax v. State, 825 So. 2d 
134, 182 (Ala. Crim. App. 1999) (holding that, “[while] 
many of the prosecutor’s question were leading, . . . the 
objectionable questions mainly elicited foundation in-
formation and did not result in the introduction of in-
admissible evidence”). The Court has reviewed the 
questions listed in paragraph 42 of Williams’ second 
amended Rule 32 petition and finds that many of the 
questions were asked simply to lay a foundation or 
proper predicate for the admission of evidence. Other 
questions were obviously follow-up questions that were 
based on a witness’s previous answer. Williams’ trial 
counsel were not ineffective simply because they did 
not object at every possible opportunity. See O’Neal v. 
State, 605 So.2d 1247, 1.250 (Ala. Crim. App. 1992) 
(quoting Ex Parte Lawley, 512 So. 2d 1370, 1373 (Ala. 
1987), and holding that “[e]ven though there were sev-
eral instances where counsel could have objected, ‘that 
does not automatically mean that the [appellant] did 
not receive an adequate defense in the context of the 
constitutional right to counsel”). The Court finds that 
the allegation in Part V.C.(iii) fails to meet the specific-
ity and full factual pleading requirements of Rule 
32.6(b); therefore, it is summarily dismissed. 
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II.E. Allegation That Trial Counsel Were Inef-
fective For Failing To Object To Alleged 
Improper Statements By The Prosecutor 
During His Guilt Phase Closing Argu-
ments. 

 In Part V.D, paragraphs 44-46 on pages 30-32 of 
Williams’ second amended Rule 32 petition, he alleges 
he was prejudiced because his trial counsel failed to 
object during the prosecutor’s guilt phase closing ar-
gument. Williams contends that “the prosecutor sug-
gested to the jury that [Williams] had an obligation to 
present evidence, and that [Williams”] decision not to 
present evidence should be weighed against him.” (Sec-
ond amended petition at p. 30) Williams further con-
tends that “the prosecutor in effect asked the jury to 
penalize [him] for not testifying.” Id. at 31. In support 
of Part V.D, Williams quotes the following three sen-
tences from page 493 of the trial record: “If Marcus 
Williams didn’t commit this crime, who did? What evi-
dence is there of any other person before you that indi-
cates someone else did it? There is none.” (Second 
amended petition at p. 30) 

 In Price v. State, 725 So. 2d 1003, 1031 (Ala. Crim. 
App. 1997), the Alabama Court of Criminal Appeals 
held that “[t]he prosecutor ha[s] a right to comment on 
the strength of the evidence the State ha[s] presented 
and to draw any reasonable inferences from it.” See 
also Broadnax v. State, 825 So. 2d at 183 (holding 
that “[i]t is not improper for the prosecutor to refer to 
the strength of the [S]tate’s case.” In the context of 
evidence presented by the State at Williams’ trial, 
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including Williams’ three statements to police, the 
Court finds that the prosecutor’s comments quoted 
by Williams were proper arguments concerning the 
strength of the State’s case and not references to Wil-
liams’ decision not to testify in his own defense. See 
Roberts v. State, 735 So. 2d 1244, 1253 (Ala. Crim. App. 
1997) (holding that “[a] prosecutor’s closing statement 
must be viewed in the context of all of the evidence pre-
sented and in the context of the complete closing argu-
ments to the jury”). The Court finds that the allegation 
in Part V.D is without merit; therefore, it is denied. 
Rule 32.7(d), Ala.R.Crim.P. 

 
II.F. Allegation That Trial Counsel Were Inef-

fective During Their Guilt Phase Closing 
Argument. 

 In Part V.E, paragraph 47 on pages 31-32 of Wil-
liams’ second amended Rule 32 petition, he alleges he 
was prejudiced by his trial counsel’s guilt phase clos-
ing argument. Williams contends his trial counsel pre-
sented an inconsistent and damaging theory during 
closing argument” which, according to Williams, “gave 
the prosecutor an unearned opportunity to play to the 
jury’ emotions.” (Second amended petition at p. 32) 

 The Court must review trial counsel’s guilt phase 
closing arguments in the context of all the evidence 
presented at Williams’ trial and in the context of trial 
counsel’s entire closing argument, not in isolation. See 
Duren v. State, 590 So. 2d 360, 366 (Ala. Crim. App. 
1990) (holding that a reviewing court ‘must evaluate 
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[trial counsel’s statements] in the context of the en-
tire closing argument”). In his guilt phase closing ar-
gument, trial counsel stated: 

I asked you in opening, the question for you to 
decide in this case was how was [the victim’s) 
life taken. That is still the question. The ques-
tion is: Did this man take her life? Yeah, he 
did. Why was he in there? You got his state-
ment. He went in with the intent to rape her. 
He was going to rape her, but she died. It is 
in all three statements. She died. She quit 
breathing and didn’t move. It is in his state-
ments, but in that third statement, the order 
somehow reverses or they try to reverse it. 
You know, you can’t commit rape on someone 
already dead. They figured that out. That is 
why they went back for that other statement. 
If they get in the order it was argued to you, 
rape and then murder, it changes. But that is 
not the way it is in those first two statements 
and in the testimony you heard. It doesn’t 
make that situation pleasant. Don’t get me 
wrong. If you do the job and apply the law and 
apply the facts, he is guilty of murder and at-
tempted rape. What it is he went in with the 
intent to rape her and she died. He didn’t in-
tend to murder her. 

(R 502-503)3 When read in the proper context, trial 
counsel’s guilt phase closing arguments were not in-
consistent. Trial counsel was attempting to explain to 

 
 3 The underlined portions of trial counsel’s argument were 
quoted in Williams’s second amended petition. 
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the jury why law enforcement took Williams’ third 
statement – to get the facts right in order to charge 
him with capital murder instead of felony-murder. In 
the light of Williams’ statements to police, trial coun-
sel’s closing argument, which attempted to convince to 
the jury to convict Williams of the lesser-included of-
fense of felony-murder instead of capital murder, was 
entirely reasonable and a sound trial strategy. See 
Strickland v. Washington, 104 S. Ct. at 2066 (holding 
that “[t]he reasonableness of counsel’s actions may be 
determined or substantially influenced by the defend-
ant’s own statements or actions”). The Court finds that 
the allegation in Part V.E is without merit and fails to 
state a claim or establish that a material issue of fact 
or law exists as required by Rule 32.7(d); therefore, it 
is denied. 

 
II.G. Allegation That Trial Counsel’s “Many 

Errors” Violated Williams’s Right To Due 
Process And A Fair Trial. 

 In Part V.F, paragraph 48 on page 33 of Williams’ 
second amended Rule 32 petition, he appears to claim 
that the allegations of ineffective assistance of coun-
sel previously pleaded in his second amended Rule 
32 petition resulted in an unreliable verdict. Williams 
makes no new specific claim of ineffective assistance of 
counsel in Part V.F nor does he proffer any facts that 
could be used to support any previously pleaded claim 
of ineffective assistance of counsel. The Court finds 
that the allegations of ineffective assistance of coun-
sel in Williams’ second amended Rule 32 petition, 
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whether considered individually or as a whole, fail to 
establish that Williams’ defense counsel’s performance 
was deficient or caused him to be prejudiced in any 
way. The Court finds that Part V.F of Williams’ second 
amended petition is without merit; therefore, it is de-
nied. Rule 32.7(d), Ala.R.Crim.P. 

 
III. ALLEGATIONS OF INEFFECTIVE ASSIS-

TANCE OF COUNSEL DURING PENALTY 
PHASE OF TRIAL. 

 In Part VI, paragraphs 49-66 on pages 34-44 of 
Williams’ second amended Rule 32 petition, he makes 
numerous allegations that he received ineffective as-
sistance of counsel during the penalty phase of his 
trial. The Court will address each allegation in turn. 

 
III.A. Allegation That Williams Was Prejudiced 

During The Penalty Phase Due To His 
Trial Counsel’s Alleged Errors During 
The Guilt Phase Of Trial. 

 In Part VI.A, paragraphs 49-51 on pages 34-35 of 
Williams’ second amended Rule 32 petition, he con-
tends, that his trial counsel’s alleged guilt phase errors 
(Part V) caused him to be prejudiced during the pen-
alty phase of his trial. Williams fails, however, to prof-
fer any argument as to how his trial counsel’s alleged 
errors in the guilt phase caused him to be prejudiced 
in the penalty phase. The only example of alleged prej-
udice in Part VI.A is Williams’ contention that his 
“trial counsel’s failure to question prospective jurors 
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about their racial attitudes during voir dire also prej-
udiced [him] during the penalty phase.” (Amended pe-
tition at p. 34) 

 This allegation is no more specific that Williams’ 
previous allegation concerning trial counsel’s failure to 
voir dire the jury concerning racial attitudes. Simply 
because Williams may have had the right to question 
prospective jurors about racial attitudes does not mean 
trial counsel were per se ineffective for failing to due 
so. See Dobyne v. State, 805 So. 2d at 751. Williams 
fails to identify in his second amended Rule 32 petition 
one specific veniremember or juror whose “racial atti-
tude” adversely affected Williams during voir dire or 
during the guilt or penalty phase of his trial. The Court 
finds that the bare allegation in Part VI.A of Williams’ 
amended Rule 32 petition fails to meet the specificity 
and full factual pleading requirements of Rule 32.6(b); 
therefore, it is summarily dismissed. See Boyd v. State, 
2003 WL 22220330, at *6 (Ala. Crim. App. Sept. 26, 
2003) (quoting Lancaster v. State, 638 So. 2d 1370, 
1373 (Ala. Crim. App. 1993, and holding that “it is not 
the pleading of a conclusion ‘which, if true, entitles the 
petitioner to relief ”). 

 
III.B. Allegation That Trial Counsel Failed To 

Adequately Investigate Or Prepare For 
The Penalty Phase Of Williams’ Trial. 

 In Part VI.B, paragraphs 52-58 on pages 35-40 of 
Williams’ second amended Rule 32 petition, he al-
leges that his trial counsel were ineffective in their 
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mitigation presentation during the penalty phase of 
trial. In support of this allegation, Williams contends 
that the United States Supreme Court held in Lockett 
v. Ohio, 98 S. Ct. 2954, 2964-2965 (1978), that “[i]t is 
constitutionally required that the trial court and jury 
consider ‘as a mitigating factor, any aspect of the de-
fendant’s character or record and any of the circum-
stances of the offense that the defendant proffers as a 
basis for a sentence less than death.’ Lockett v. Ohio, 
438 U.S. 586, 604 (1978). (Amended petition at p. 35) 
Lockett, however, held that a sentencer in a capital 
case cannot be precluded from considering mitigat-
ing factors offered by a capital defendant, not that a 
sentencer is required to consider such factors as mit-
igating. Neither Williams’ trial judge nor his jury was 
required to consider, as a mitigating circumstance, eve-
rything that Williams’ trial counsel presented in the 
penalty phase of his trial. See Wilson v. State, 777 So. 
2d 856, 892 (Ala. Crim. App. 1999) (holding that “the 
decision of whether a particular mitigating circum-
stance is proven and the weight to be given it rest with 
the sentencer”). 

 In paragraphs 54-57 of his second amended Rule 
32 petition, Williams summarizes what, he contends, 
trial counsel could have discovered if they had con-
ducted a proper mitigation investigation. Williams 
contends trial counsel would have discovered that he 
lived with different family members during his life and 
did not meet his father until he was 14 years old. Wil-
liams contends that he felt abandoned by his mother 
and father. According to Williams, trial counsel failed 
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to discover that several of Williams’s family members 
suffered from mental illnesses. Trial counsel did not 
discover that a serious knee injury ended Williams’ 
high school basketball career and that the death of his 
grandfather caused him to become depressed. Williams 
contends he attempted to better himself by joining the 
Job Corp, but he was thrown out because he got into 
a fight. According to Williams, his battle with the psy-
chological effects of child abuse and excessive drink-
ing exacerbated his problems. (Amended petition at 
pp. 37-39)4 

 Williams appears to completely ignore what his 
trial counsel did present in mitigation at the penalty 
phase of trial. During the penalty phase of Williams’ 
trial, trial counsel called Williams’ mother, Charlene 
Williams, and his aunt, Eloise Williams, to testify. 
Charlene testified that she was unmarried and 16 
years old when Williams was born. (R. 553) Charlene 
said that Williams had to live with her mother and 
aunt part of the time because she was too young to care 
for him. (R. 554) Charlene said that Williams lacked 
a male figure growing up and that Williams’ father 
did not support him or have any kind of relationship 
with him. Id. Charlene indicated that Williams at-
tended church growing up. Charlene stated that a se-
rious knee injury ended Williams’s high school sports 
career and that he quit school before graduating. After 
he hurt his knee, Charlene said that Williams “lost all 

 
 4 In his pre-trial mental evaluation, “[Williams] denied [a] 
history or childhood sexual, emotional, or physical abuse.” (Pre-
trial Mental Evaluation at p. 2) 
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hope.” (R. 555) According to his mother, Williams was 
unable to find a job and started hanging out with “a 
rough crowd.” (R. 556) Charlene stated Williams tried 
to “straighten up” by joining the Job Corp, but he was 
kicked out after he got into a fight. (R. 556, 557) Char-
lene said that when he returned from Job Corp that he 
lived with her, that he started “hanging out a lot” and 
that he slept all day and stayed up all night. (R. 558) 
Charlene indicated that Williams had never been a 
problem child. Id. 

 Williams’ other mitigation witness was his aunt, 
Eloise Williams. Eloise stated she had known Williams 
all his life and indicated that Williams’ home life “was 
not very good.” (R. 561) Eloise described Williams 
spending time with family members and stated that 
“[h]e did not have a stable home.” Id. Eloise said that 
Williams’s father “was never around” and that his 
mother did not visit very often. (R. 562) Eloise de-
scribed Williams as being “not very happy” as a child, 
that he was “sad and withdrawn” because he wanted 
to be with his mother. Id. Eloise described Williams as 
being a “fairly good student” that could have done bet-
ter, but that he did not apply himself because “he was 
unhappy.” (R. 564) Eloise said Williams was close to 
his grandfather and uncle, but that they died. Eloise 
stated Williams had hopes of a basketball career but a 
serious knee injury ended those hopes. Id. Eloise said 
not long before Williams murdered the victim that she 
noticed him change – drinking and possibly doing 
drugs. (R. 565) Eloise said she had talked to Williams 
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about the murder and that he said he was sorry, had 
repented, and “asked the Lord to forgive him.” (R. 566) 

 The testimony elicited by Williams’ trial counsel 
from his mother and aunt during the penalty phase, 
plus Williams’ statements during his pre-trial mental 
evaluation completely destroy Williams’ allegations 
that “[t]rial counsel’s ineffectiveness deprived [Williams] 
of his constitutionally protected right to put any rele-
vant evidence before the sentencing body during a 
capital proceeding.” (Second amended petition at p. 40) 
Trial counsel clearly presented substantially the same 
evidence that Williams now contends should have been 
presented as mitigation. Trial counsel is not ineffective 
for failing to present cumulative evidence. See Boyd v. 
State, 2003 WL 22220330, at * 19 (holding that Boyd 
trial counsel was not ineffective for not presenting 
more testimony during the penalty phase because it 
would have been cumulative of “testimony that was 
actually elicited by Boyd’s counsel during the penalty 
phase of trial”). The Court finds that Part VI.B of Wil-
liams’ second amended Rule 32 petition fails to state a 
claim or establish that a material issue of law or fact 
exists as required by Rule 32.7(d); therefore, it is with-
out merit and is denied. 
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III.C. Allegations That Trial Counsel Failed To 
Adequately Investigate Or Prepare For 
The Penalty Phase Of Williams’ Trial. 

 In Part VI.C, paragraphs 59-66 on pages 40-44 of 
Williams’ second amended petition, he makes numer-
ous allegations that his trial counsel “failed to ade-
quately investigate and develop mitigation evidence.” 
(Amended petition at p. 38) The Court will address 
each allegation in turn. 

 
III.C.(1). Allegation that trial counsel failed to 

prepare the mitigation witnesses to 
testify. 

 In Part VI.C.(i), paragraph 60 on page 41 of Wil-
liams’ second amended Rule 32 petition, he alleges 
that his trial counsel were ineffective in their mitiga-
tion, presentation during the penalty phase of the trial. 
Williams contends that trial counsel failed to “ade-
quately interview and prepare mitigation witnesses.” 
(Amended petition at p. 41) 

 The allegation in Part VI.C.(i) is vague and non-
specific. Williams fails to argue in his second amended 
Rule 32 petition specifically how trial counsel’s prepa-
ration of his mother and aunt was deficient or indi-
cate what questions they could have been asked that 
would have elicited additional mitigating evidence 
that would have been so compelling it could have made 
a difference in the outcome of the penalty phase of trial 
or in his sentence. Further, Williams fails to identify in 
Part VI.C.(i) any additional mitigation witnesses that 
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his trial, counsel could have interviewed or could have 
called to testify at the penalty phase of trial. The Court 
finds that the allegation in VI.C.(i) fails to comply with 
the specificity and full factual pleading requirements 
of Rule 32.6(b), Ala.R.Crim.P.; therefore, it is summar-
ily dismissed. 

 
III.C.(2). Allegation that trial counsel were in-

effective for failing to discover and 
present details of Williams’ alleged 
history of abuse and neglect. 

 In Part VI.C(ii), paragraph 61 on pages 41-42 of 
Williams’ second amended Rule 32 petition, he alleges 
that his trial counsel were ineffective in their mitiga-
tion presentation during the penalty phase of the trial. 
Williams contends that his trial counsel failed to dis-
cover and present “material details” of his past to sup-
port a theory of mitigation. Williams’ only attempt to 
support this allegation is to refer the Court to para-
graphs 54-57 of his second amended Rule 32 petition 
and list 16 members of his family that, according to 
Williams, were willing to testify at the penalty phase 
of trial. 

 In Waters v. Thomas, 46 F. 3d 1506, 1514 (11th Cir. 
1995) (en banc), the Eleventh Circuit held that “[t]he 
mere fact that other witnesses might have been avail-
able or that other testimony might have been elicited 
from those who testified is not a sufficient ground to 
prove ineffectiveness of counsel.” Further, in Thomas v. 
State, 766 So. 2d 860, 893 (Ala. Crim. App. 1998), the 
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Alabama Court of Criminal Appeals held that “[a] 
claim of failure to call witnesses is deficient if it does 
not show what the witnesses would have testified to 
and how that testimony might have changed the out-
come”) (emphasis added). Williams fails to proffer in 
his second amended Rule 32 petition what specific 
facts a particular witness could have testified about or 
argue how such testimony would have been mitigating. 
Indeed, Williams does not identify a single specific in-
stance of abuse inflicted on him by a specific family 
member in his second amended petition. Further, even 
if members of Williams’ family would have been willing 
to testify about alleged instances of abuse, the State 
would have been able to rebut them with Williams’ 
own words. In his pre-trial mental evaluation report, 
Dr. Vonciel Smith stated that “[Williams] denied [a] 
history of childhood sexual, emotional, or physical 
abuse.” Trial counsel cannot be ineffective for not pre-
senting mitigating evidence that either does not exist 
or that would have be directly refuted by Williams’ own 
statements to a mental health professional. The Court 
finds that the allegation in Part VI.C(ii) of Williams’ 
second amended Rule 32 petition fails to meet the spec-
ificity and full factual pleading requirements of Rule 
32.6(b), Ala.R.Crim.P.; therefore, it is summarily dis-
missed. 
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III.C.(3). Allegation that trial counsel were in-
effective for failing to present evi-
dence of the alleged history of mental 
illness in Williams’ family. 

 In Part VI.C.(iii), paragraph 62 on page 42 of Wil-
liams’ second amended Rule 32 petition, he contends 
that his trial counsel were ineffective during the pen-
alty phase for not presenting evidence of his family’s 
alleged history of mental illness. 

 Williams fails to identify in Part VI.C(iii), or any-
where else in his second amended Rule 32 petition, a 
single member of his family that has ever suffered 
from any form of mental illness or argue how such a 
fact, even if true, might have been mitigating. Further, 
the pre-trial mental evaluation performed by Dr. Voceil 
Smith “failed to disclose signs consistent with [al diag-
nosis of formal thought disorder, major affective dis-
turbance, or severe cognitive impairment.” Smith also 
stated that, in his opinion, the “specific acts engaged 
in [by Williams] required planning, forethought, and 
were inconsistent with acts typically attributed to in-
dividuals with severe psychiatric disturbance.” (State’s 
Exhibit B at p. 7) The Court finds that the allegation 
in Part VI.C.(iii) of Williams’ second amended Rule 32 
petition fails to meet the specificity and full factual 
pleading requirements of Rule 32.6(b); therefore, it is 
summarily dismissed. 
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III.C.(4). Allegation that trial counsel were inef-
fective for failing to explain how Wil-
liams’ background allegedly related to 
him committing capital murder. 

 In Part VI.C.(iv), paragraphs 63-64 on pages 42-43 
of Williams’ second amended Rule 32 petition, he al-
leges that his trial counsel were ineffective in their 
mitigation presentation for failing to explain to the 
jury the “unique circumstances” that allegedly sur-
rounded him murdering the victim. The crux of Wil-
liams’ allegation in Part VI.C.(iv) appears to be that his 
trial counsel were somehow ineffective for not present-
ing a mental health expert. Williams’ only support for 
Part VI.C.(iv) is to cite the Court to a 1996 article in 
the American Psychiatric Press and argue that trial 
counsel were ineffective for failing to present evidence 
that Williams meets “a pattern” associated with people 
that commit murder during sexual assault. 

 In Horsley v. Alabama, 45 F. 3d 1486, 1495 (11th 
Cir. 1995), the Eleventh Circuit held: 

To prove prejudice by failure to investigate 
and failure to produce a certain kind of expert 
witness, a habeas petitioner must demonstrate 
a reasonable likelihood that an ordinary com-
petent attorney conducting a reasonable inves-
tigation would have found an expert similar to 
the one eventually produced. 
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 Similarly, the Alabama Court of Criminal Appeals 
has held that:  

claims of failure to investigate must show 
with specificity what information would have 
been obtained with investigation, and whether, 
assuming the evidence is admissible, its ad-
mission would have produced a different re-
sult. 

Thomas v. State, 766 So. 2d 860, 892 (Ala. Crim, App. 
1998), citing, Nelson v. Hargett, 989 F. 2d 847, 850 (5th 
Cir. 1993). 

 Williams fails to identify to the Court in his second 
amended Rule 32 petition by name or field of expertise 
any expert in any field that would have testified at 
trial to the purported “facts” he now alleges in his sec-
ond amended Rule 32 petition. See Boyd v. State, 2003 
WL 22220330, at *13 (holding that Boyd’s claim his 
trial counsel failed to procure expert assistance failed 
to state a claim because “Boyd’s petition [did] not dis-
close what type of expert counsel should have ob-
tained”). The Court finds that the allegation in Part 
VI.C.(iv) of Williams’ second amended Rule 32 petition 
fails to meet the specificity and full factual pleading 
requirements of Rule 32.6(b), Ala.R.Crim.P.; therefore, 
it is summarily dismissed. 
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III.C.(5). Allegation that trial counsel were inef-
fective for failing to present Williams’ 
allegedly redeeming characteristics. 

 In Part VI.C.(v), paragraphs 65-66 on pages 43-44 
of Williams’ second amended Rule 32 petition, he al-
leges that trial counsel were ineffective for not discov-
ering and presenting evidence of Williams’ “redeeming 
characteristics.” The only “redeeming characteristics” 
Williams mentions in his second amended Rule 32 pe-
tition are that he was “a successful athlete and popular 
student during his time at Ashville High School” and 
that he had “[an] extraordinary affection for children.” 
(Second amended petition at p. 44) 

 Concerning his assertion his trial counsel should 
have presented testimony that he was a popular stu-
dent and successful athlete in high school, Williams 
merely refers the Court to paragraphs 54-57 of his sec-
ond amended petition and then lists the names of indi-
vidual that, he contends, were willing to testify during 
the penalty phase. Further, Williams fails to proffer in 
his second amended Rule 32 petition specifically what 
a particular witness could have testified about or ar-
gue how such testimony would have been so mitigat-
ing it could have caused a different result at trial. See 
Thomas v. State, 766 So. 2d 860, 893 (Ala. Crim. App. 
1998) (holding that “[a] claim of failure to call wit-
nesses is deficient if it does not show what the wit-
nesses would have testified to and how that testimony 
might have changed the outcome”) (emphasis added). 
The Court finds that this allegation in Part VI.C.(v) of 
Williams’ second amended Rule 32 petition fails to 
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meet the specificity and full factual pleading require-
ments of Rule 32.6(b), Ala.R.Crim.P.; therefore, it is 
summarily dismissed. 

 Williams also contends his trial counsel were inef-
fective for not calling relatives Crystal Thomas and 
Gwen Davis to testify during the penalty phase. Wil-
liams contends Thomas and Davis would have testified 
to “[his] extraordinary affection for children.” (Second 
petition at p. 44) Williams argues that “[s]uch testi-
mony would have been crucial in this case, where 
young children were found at the scene.” Id. 

 In Chandler v. United States, 218 F. 3d at 1322, 
the Eleventh Circuit observed that “every reasonable 
trial lawyer knows, character witnesses that counsel 
called could be cross-examined by the Government.” In 
Brooks v. State, 695 So. 2d 176, 181 (Ala. Crim. App. 1996), 
the Alabama Court of Criminal Appeals held that: 

[Brooks’] trial counsel’s decision not to put on 
any character evidence was a strategic deci-
sion and one that was probably wise in this 
case – in light of the fact that there was evi-
dence at the hearing that the state would 
have produced a lit of victim impact evidence 
had [Brooks] presented his character wit-
nesses. 

Further, in Jackson v. State, 791 So. 2d 979, 1026 (Ala. 
Crim. App. 2000), the Alabama Court of Criminal Ap-
peals found that: 

 To rebut Jackson’s claim of good charac-
ter, the State cross-examined one of Jackson’s 
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character witnesses regarding Jackson’s prior 
misdemeanor assault conviction and his sus-
pension from school form carrying a gun. This 
cross-examination was proper both to test the 
witness’s credibility as to his knowledge of 
Jackson’s character and to rebut the mitigat-
ing evidence offered by the Jackson. 

 The Court is aware that if Williams’ trial counsel 
had offered evidence he had some “extraordinary” af-
fection for children that the jury and the trial court 
would have been required to give it consideration. The 
Court is also aware that the jury and trial court would 
not have been required to find such evidence was actu-
ally mitigating. To state the obvious, character evi-
dence is a two-edge sword. The same evidence that 
might be considered mitigating in one case could be 
devastating in another. Williams knew that the vic-
tim’s two young children were in the house. Despite 
that, he entered the victim’s bedroom and proceeded to 
rape and murdered her. Had trial counsel offered evi-
dence that Williams had an extraordinary affection for 
children, this Court is confident beyond any reasonable 
doubt that the prosecution would have, at a minimum, 
vigorously argued to the jury that, under these circum-
stance of this case, it was not mitigating. Testimony in 
this vein would have also allowed the State to intro-
duce victim impact evidence, including evidence of the 
possible psychological effects that the victim’s children 
might suffer in the future due to being present at the 
same time there mother was brutally murdered. Wil-
liams was in no way prejudiced because this evidence 
was not presented to the jury during the penalty phase. 
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The Court finds that this allegation is without merit; 
therefore, it is denied. Rule 32.7(d), Ala.R.Crim.P. 

 
IV. ALLEGATIONS OF INEFFECTIVE ASSIS-

TANCE OF APPELLATE COUNSEL. 

 In Part VII, paragraph 67 on pages 44-45 of Wil-
liams’ second amended Rule 32 petition, he alleges 
that his appellate counsel were ineffective for not rais-
ing on direct appeal the allegations of ineffective assis-
tance of trial counsel he has pleaded in his second 
amended Rule 32 petition. The Court has reviewed the 
allegations of ineffective of trial counsel in Williams’ 
second amended Rule 32 petition and finds that these 
allegations fail to contain specific facts that, if true, 
would establish trial counsel’s performance was defi-
cient and caused Williams to be prejudiced as re-
quired by Strickland. Williams’ allegations he received 
ineffective assistance from his trial counsel either fail 
to meet the pleading requirements of Rule 32.6(b) or 
fail to state a claim as required by Rule 32.7(d), 
Ala.R.Crim.P. See Tolbert v. State, 733 So. 2d 901, 903 
(Ala. Crim. App. 1997) (holding that “[i]f trial counsel 
was not ineffective, then appellate counsel could not 
have been ineffective for failing to challenge on appeal 
trial counsel’s effectiveness”); see also Gibby v. State, 
753 So. 2d 1206, 1208 (Ala. Crim. App. 1999) (holding 
that “[c]ounsel cannot be ineffective for failing to raise 
nonmeritorious claims”). The Court finds that the alle-
gation in Part VII fails to state a claim or establish that 
a material issue of fact or law exists as requested by 
Rule 32.7(d); therefore, it is denied. 



App. 607 

V. ALLEGATIONS OF PROSECUTORIAL 
MISCONDUCT. 

 In Part VIII, paragraph 68 on pages 45-46 of Wil-
liams’ second amended petition, he contends that he 
did not receive a fair trial because of instances of al-
leged prosecutorial misconduct. The Court finds that 
the allegations of prosecutorial misconduct in Part 
VIII of Williams’s amended Rule 32 petition are proce-
durally barred from postconviction review because 
they could have been but were not raised at trial and 
because they could have been but were not raised on 
appeal; therefore, Part VIII is summarily dismissed. 
Rules 32.2(a)(3) and (a)(5), Ala.R.Crim.P. 

 Also, in possible attempt to raise a claim of inef-
fective assistance of trial counsel in Part VIII, Williams 
mentions in passing that “[t]rial counsel objected to al-
most none of this misconduct.” (Second amended peti-
tion at p. 45) The Court has previously addressed these 
allegations of ineffective assistance of trial counsel in 
Part IV.E of this order. Any allegation that might be 
interpreted as a claim of ineffective assistance of trial 
counsel in Part VIII is summarily dismissed because it 
fails to state a claim or establish that a material is-
sue of fact or law exists as required by Rule 32.7(d), 
Ala.R.Crim.P. 

 
CONCLUSION 

 The Court finds that the substantive allegations in 
Parts I-IV and Part VIII of Williams’ second amended 
Rule 32 petition are precluded from postconviction 



App. 608 

review. Rules 32.2(a)(2)-(a)(5), Ala.R.Crim.P. The 
Court further finds that Williams has failed to plead 
facts in his second amended Rule 32 petition suffi-
cient to state a meritorious claim of ineffective assis-
tance of trial or appellate counsel. Rules 32.6(b) and 
32.7(d), Ala.R.Crim.P.; see also Boyd v. State, 2003 WL 
22220330, at *6 (holding that “a Rule 32 petitioner is 
not automatically entitled to an evidentiary hearing on 
any and all claims raised in the petition”). 

 Williams’ second amended Rule 32 petition is 
hereby DISMISSED and his request for relief from his 
conviction and sentence is hereby DENIED. 

DONE this the  12  day of Dec      2004. 

 /s/ William Hereford 
  WILLIAM HEREFORD,

CIRCUIT JUDGE 
THIRTIETH JUDICIAL CIRCUIT
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