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THE QUESTIONS PRESENTED FOU REVIEW .

1. Should the Court o\ appeals recall its mandate denying Petitioner’s 

.(^Plication 4or a cer^Hica-ke ot appealability (COA) when Pet toner 

.has demonstrated actual innocence in iiqht o4 the neul evidence 

. presentm V\»s h 2255 wiotion.or a change in law ?

2. Should the Court 04 appeals recall its mandate denying petitioner’s 

.application {or a COA when Petitioner has shown that a 4raudulent 

.Conduct Was curried out bu| the district Court in order to Serve 

.its biased and wr\)*St opinion that there ewsted no actual Conflict 

.Ot interest in this case ?
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JMEED115 IN THE COURTS
i|A Proceed m the trio\ cowrt . __________ ________ ___ __j

On Febn>(w\ 10,2021 .Petitioner fileA (X pro Se 28 U.S,C.§ 2255 motion CXloinq. 
LwUVi a metnomntai of Jaw in.Svxpporlr of the SaiiK motion in -^Vie United .States ■

.04 ?en^y.W{Mf\\(\ OxpVioneUs Uni.teik States.
jlof Americtx v. fuVicM Li (Cose Mo. 3-16- CR-OOlM"OOl). On MflH 21,2021 , the :
■!

io.VMwM3.j\^ its jnejitorftntavn 04 taw in opposition to Petitioner’s h2$S mo^on. 
On 3ftne lo, 2021., fcMioneiii.ledv ^replv\ brief.On M<^6,2022,fivedistrict Court, 
wroietts Opinionj^ALi^MLftn OrAer Aenyin^. peViVioner’s § 22SS Notion o4 Aeclinin^ 

ibe_ls5Mri.c.e oiCoK................................ -....... _. . -..... —______ _

B..PmceeA\nfl[in.fhe £o\xrf of appeals ......... ...... . ...._ _________.
On Tune 13.2022 Petitioner f ileA (Xn (XPPliCcxtionfor (X CQA (Xlon^ with (X « 

; memomnttatn of taw in Support of five SuiA ftppliCfttionin the \XniteA_$Mte.S_.CQurt 
of Appg^s for the ThirA Circuit cuptioneA (XS UniteA States v. fvxhixi.LlA..C(xSe. 

jihio. 22-2086). The government AiA not f i\e (X response \n opposition to the issuance.
jot the re&otesteA CQA. On November 30.2022.(XPftnel of the .Court of. (XPBftlS .
:LSS.\\e^Jxn_Opinion.M .OrAer. denying Petitioner’s, revest, for a.COA ..On Jtanujxrg. 
:il3J1023JfeiiiAnner JMjxPetition for ..re.hMin^_o4 fhe pftn.el’.s...cXecision.. On. . 
■lEihmftrh 1,J 023...theInurtJXfJXPPeftlS Aie^jBeAaVioner's T^\^yJ!\^_Reic3ii2-0.O..
;iMfer this Court deni e A Petitioner’s Petition for (X writ of certiotari,.P?titioner 

'filed (X motion to recull the mw\A(\te in the CQwioiMPeftlS CE^Wibltr A). ...Q n . 4 
October 24, 2o2V the Court of motion to recall the
kftndixtiei E*hibit B).

siffiffiraniisDiciiDS'

IblSJCotx^ thiSjnftifer_2MSMBy«L2& \X5..cJ.125^
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Jhe filing of this Petition for $ Writ of Certiowi is timely pursuant to Rule 13 Of 
the Rules of the Supreme Court of flue United States, because the Court of appeals’, 
.order (Xen/in^ Petitioner's motion to recull the mandate was entered on October 

'If, 2023. See Exhibit 6.

STATEMEHT OF THEXS5E
_ Petitioner Was a me to! doctor specializing in Pain management: and neuroio^, 
and practiced both pain management and neurology in Milford, Pennsylvania.

In about October, 2012, Petitioner’s dismantled employe reported petitioner 

_to the pike County District Attorneys Office for “ prescribing hi^h amount S,of narcotics 

outside the scope of his me^icoA profession /’ An investigation about Petitioner’s ' 
prescriptions for Controlled substances was then conducted by the Pike County 

detectives Under the Pike County District Attorneys Office, the narcotic o^ent in the 

Pennsylvania Office of Attorney General, o^d the investigator from the Pennsylvania, 
Department of State bureau of Licensing, and Was Concluded that “ the PA State 

Department Bureau of Licensing did not believe that they had enough information to . 
take administrative action against Li’s medical license at this time

In about March, 2oi3, Petitioner’s case aloncj with an informant-Petitioner’s 

disgruntled employee, was referred to DEA by the Pike County Detectives. On Mirth 

5,2013. DEA a<jw\t Hischar initiated his Investiyation about petitioner’s11 Illegal . 
Prescribing of controlled Substance medicine.”

On Tuly ft, 2016, a federal yrand jury returned (N 2f- Count indictment against 
Petitioner. On about January 3,20ft, Petitioner received the government’s discovery . 
including Ayent Hischar’s affidavit for application for a Search Warrant. After ^ 
_h?cominfl| aware of the wu\patory_evidence.4rom the PA .State agencies’ investigation 

about the Same issue from Ayent Hischar’s affidavit, Petitionerasked Counsel to j 
.revest such exculpatory evidence from the PA State agencies Several times, but . 
Counsel f ailed to do so, although he Stated that he Would Subpoena, it.
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!!__ 0n_0.ciobcrj^,.20ll, _a 4e<W\ qrand 5u^ returned a 32- Count supc.rse<kin^
jniicimen^^inSi^^iViOner. ______________________

from.Mo^ 2 So June 4h 2018, a 3uyi^ trial was held., .During-trial, Petitioner's . 
iounseU ailed S®_wosSt examine the ^ovemwen^s expert, Dr. "Thomas on a patient-1^ 

Pcxtien-ftr basis in allot She 35 patients’ medical record he Sestitied,4ailedto elicit 

gviknceJ[Y'.ort\_PeV»Vioner’s. expert to Counter Dr.Thoms' baseless opinion vn.3L0tihi.35 

Patients’ wetted .records_Dr.'fkomaS testified, and. 4 ailed So elicit evidence 4roirt . 
Letiioner io . Count e.L.p.atient si test!mon^ jr\Jb.04_She .20 patients who testified. 
fcuxther, iryShe_dea*l\Xount (count 24J where Petitioner prescribed OModone ISmtj , 
eyer</| G hours aSjveededJor the Patient’s. Severe.low back. pain and Knee, pain 4or_. 
bun re\let Counsel enVir_e\^^\\e\-ftp detend petitioner biftailin^ So perform three ., 
'Critical examinations- a cross- examination on Dr. .Thomto, Ov\cei\ witness trpeMonePs 

Conviction and two direct- examinations on petitioner's expert and PetitionerAimseif^ 

Jseij Witnesses 4or Pensioner’s Innocence, and particularly by tailing to present -Mo 

pieces .0.4 critical exculpatory evidence from -She oplold-Sreodmer^.jjn»delines..ftnd.OSher 

Literatures ottered by pensioner, ond three. pieces of critical exculpatory evidence, 
l,£ro_y;i«dbi\ She^overnriien-lr as part of the discover^ She lethal (postmortem) Oxycodone 

blood level 04 ^-oo So J00 nq/ml, morphine found in She deceased patientV System and 

4he_\XnjcnovJ.n.level ot_zolpidiam.(a sleep p ill - respiratory suppressant) in Jhe deceased.
MiMlS-blood. __ ... ... ...

.Sometime tony-trial, counsel Intormed Petitioner that She P»Ke CQUnty_Qhief__
detective was in Court..Later on, Petitioner accidentally became Mare that the.PiKe. 

X.ounty..chiet_detectiVe who investiyated petitioner andShen referred petitioner's. ca& 

So DEA f orf ekrxl prosecution and ConvicSion was a 4hend OLPetitioner’s-Counsel ,.
'which was NEVER disclosed So Petitioner by Counsel. -------- --------

On June f, 2018. PeSiSioner was Convicted_on all remaininy 30 Counts in the . 
Superseding indictment (Cow* \8 and Count 2l were withdrawn by she yoverment).On. 
April 3..«2 Oil petitioner Was Sentenced So 330-month imprisonment... ................

J
H
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WELL* REASONS FOR. WTO THIS PETITION
■ 1

I,Jhe tow* o* OPPe^S in denying petitioner’smotion to recall its
__mandate when Petitioner has demonstrated actual innocence in \it\ht of the
_ new evidence presented in his §2255 motion or .a. charge in lavd.

__ I. The new evidence in Petitioner’s §2255 motion Supports actual innocence . 
jn_the death Count (town* 24) which mandated minimi 20-Heat imprisonment.
.__ Prior *o this Courtis new decision in Ruan v. United States, 142 $Xt. 23T0.
r(2022), to Convict petitioner in the death Count (count 24), the government mast proVe 

beyond a reasonable doubt -that Petitioner’s oxycodone prescription Was not for a. 

legitimate medical purpose MID the Oyycodone prescribed bif petitioner Was the buHor 

Cause of death. See Exhibit A, Reproduced Record (RR) at 36-3T (Ml of the RRs.
.below .are in. Exhibit A). ... ......................
__ In the instant case, the government relied on Its expert, Dr.Thomas1 testimony
to_Conyict Petitioner. RR at 33-3S. Dr. Thomas opined that Petitioner’s oxycodone 

Prescription .inthe death count (count 24) Was not tor a legitimate medical purpose 

when it. Was_pr escribed to the patient with Severe low bacx. pain and Knee pain tor. 
pain.relict,.because ot the patient’s significant Psychiatric history abnormal urine . 
drafl| Screen and history ot Suicidal ideation. RR at 33. While Dr.Thomas did not Cit| 
'ant authoritt. to support his Such an Opinion, the Hollowing evidence Counsel tailed. 
Jo .present at trial S^uarel^ retutes Dr. Thomas’ Such a baseless opinion, first, . 
the.opiold treatment guidelines published bv\ a national expert panel in Counsel’s 

hand.Clearly.indicate that Opioids Can be prescribed to.a Patient with Severe pain 

tor.pain_re\\et even though the patient has a Significant psychiatric history. RR. 
at-33-34..Second, the published literature and Dr. Thomas’ own testimony Support 
thatjthe SO-called“ abnormal \xrine dru<\ screen” Could be an expected result, not 
train abnormal, due to crosS-r reaction. RR at 33-34. Even though the patient’s ... 
LUrine..druH. Screen„was Jyuty. abnormal, no opioid treatment guidelines, model -

4



.Policies or onf cnher literatures Indicutethat Opioids Co^nno-k- be pvresonbe<k'to-ttictt 
Patient with Sex/ere puin for pain relief. Third, no opioid treatment guidelines, 
model policies or anf other literatures indicate. that opioids Cannot be prescribed 

toJX patient wi*V\ severe pain for pain relief when Abe patient has (K Wisaoyv^ of 

Suicidal Ideation. Id. As (A result, the evidence Counsel failed to present at trial. 
cleurlf supports that Petitioner’s Oxycodone prescription -to the patient with Severe, 
low bo^c-v- pain and Knee pain tor pula relief mthe. death Count Ccount 24) Was. 
tor (\ legitimate mediul purpose.
_. The district court’s opinion that the above. evidence Counsel failed to present at
trial Would not Undermine Dr. Thomas’ testimony-petitioner’s Oy/codone. prescription 

Was not tor (X legitimate medicu-V purpose, binned on two arguments. first, the district. 
Court arfaed that the“abnormal urme dru^ Screen" needed *'clarification" orw tether 

.InQuirf”, but Petitioner -lulled to do SO. RK ut 58. However, the district court ignored 

Another piece of Important evidence Counsel tailed to present ut trial that Clarification 

Or Confimatovf test IS not always needed due to bic|h Cost bused upon the recommendation 

.Published bf a national expert panel and a physician thus bus discretion to decide . 

.whether “ clunti cation” or “-further In^air^ *’ iS Warranted under certain circumstances. 
RR. at 34. Even thou(\b Petitioner’s decision 04 not pursuing clarification" or contir-. 
matorif test in this case was wroncj, it was ut most (x neqlifence or CK medical 
malpractice, but not a Criminal Conduct, at least Petitioner did not Know and the Court 
did not.point out ant Supporting evidence that failure to clariff a Questionable, abnormal 
.Urine <drw\ Screen because of cross-reaction Was <x criminal Conduct. Second.the district 

Court argued that “ more f recent and Stringent monitoring parameters" were not put. 
into place bf petitioner betore Oxycodone. Was prescribed to the Patient With Severe pain 

for pain relief who had a Significant psychiatric bistorf. KK at St. However.the district 
Court’s such an opinion was a pure Speculation, because it f ailedto demonstrate what. 
Constitutes “more frequent a«d Stringent monitoring parameters” and failed to Offer a«f 

evidence in supporting that “ more frequent and Stringent monitoring parameters" were not 
[implemented bf Petitioner. Xd. Even though Petitioner failed to implement Such "more

5



•frequent and Strinyent momtoviny parameters” in this co6e where Pe^tUiOner prescribe 

Oxycodone only once, to -fcVve Patient with Sev/eve low bath. pain and Knee, 9(K'vn -tor_pain 

relief (Exhibit C), Petitioner's S\xcV\ a t ailure Was at most fr neyli.yence or_a medical 
.malpractice, but .not a criminal Contact, at least Petitioner did not fnow ondtheCowt 
M not Point out any Svx^port'irt(\ evidence that Tuilure to implement “ more -tre%uent . 
And Stringent monitoring parameters” before oxycodone is prescribed to a patient with 

5avm pain tor pain relief who bad 0, Significant psychiatric biSton| IS a Criminal Contact. 
Because the district court’s above two (Moments tailed, the evidence Counsel tailed to 

Present at trial did Undermine Or. Thomas’ testimony that Petitioner’s oxycodone prescription 

.Was not tor a legitimate medical Purpose. "When the government’s Key evidence-Dr.Thomas* 

Testimony tailed to prove beyond a reasonable doubt that petitioner’s prescription was. 
not tor a legitimate medical purpose irv lv\ht Ot the new evidence presentedin bis §2255 

.motion/ it is more likely than not that no reasonable juror would have Convicted 

^Petitioner) in UyVt ot the new evidence presented in his habeas Petition", Supporting 

JLStrony showing ot Petitioner’s actual innocence. Calderon V, Thompson, 523,M S3?, 
65<j (M8).
\__Dr. Thomas turther opined that the Oyycodone prescribed by petitioner Was the but-.
tor cause ot (heatb, because ot blood Oxycodone concentration otZlSne/ml. RRat 35-36.. 
While Dr. Thomas did not cite any authority to Support his Such an opinion,the ToiloWiny. 
.evidence Counsel tailed to present at trial Unequivocally repudiates Dr. Thomas’ Such a . 
baseless Opinion, first, the government’s own evidence In Its discovery showed that the 

.blood oxycodone lethal (postmortem') level was 4*00 to TOO nyfml.two to three times, 
higher than the decedent’s blood oxycodone level ot 2)5 ntjml. RRat36. Second .there 

listed morphine in the decedent’s system. RR at 35-36, but the government didnok ofter 

!any_evidence in supporting that morphine Was not the but-tor cause ot death in this, 
j£ase,_Third, there Was unknown level ot Zolpidium l sleep pill-a respiratory suppressant) 
'lathe. decedentls blood, RRat 36, but the yovernment did not otter any evidence in.
: Support my that zolpidium Was not the but-tor cause ot death in this case. Had there 

[been no morphine and Zolpidium in the decedent’s System, Oxycodone alone would not.
6



have caused death, became the decedent’s b\ootK Oxycodone level 04 2\S ne/ml Was far 

below the blood oxycodone lethal level 04 4oo to 400 nt/ml.Tn -fact, the district , 
Court did not even wpeMwk the above evidence Counsel tailed to present at trial 
.Would not undermine Or. Thomas' testimony that the Oxycodone prescribed M petitioner, 
was the but-for Cause 04 death. RK at $4-54. Because the new evidence in petitioner’s 

i2255 vnotion demonstrates that the government’s Ke^ evidence- Dr. Thomas’ testimony 

bailed to prove beyond a reasonable doubt that the Oxycodone prescribed b\ Petitioner. 
Was the but- 4or cause of death, “ it is more likely than not that no reasonable juror 

Would have Convicted (Petitioner] in li^htr 04 the neu] evidence in his habeas Petition”, 
Supporting a strong showing 04 petitioner’s actual innocence. Calderon, $23 ibS.atSSl.

2. This Court’s new decision in Ruan Supports Petitioner’s actual innocence in . 
this case.

“ k Petitioner can establish that no reasonable juror Would have Convicted him bf 
demonstrating an intervening change in law that rendered his conduct non-criminal.”, 
United 5tates v. Tyler, 452 f. 3d 241,24b (3d Cir. 2013). This Cowt has held that (\ 
habeas Petitioner mat demonstrate “actual innocence” bt pointing to post-Conviction 

decisions" hoidinflj that a Substantive-Criminal Statute does not reach (his] conduct.” 

Bousleif v. United States, $23 U.S. 614,623 (W18). In li# 04 this Court’s new 

decision In Ruan, to Convict Petitioner, the government in addition iS required to prove 

beyond a reasonable doubt that Petitioner knew or intended that his opioid prescription 

Was not tor a legitimate meAicA purpose and outside the usual Course 04 professional. 
practice. Ruan, 142 5.Ot. at 2345.

In the death count C count 24T Vy. Thomas opined that Petitioner’s prescription Was 

not 4or a legitimate medical purpose when it Was prescribed to the Patient with Severe 

pain 4or pain relie4 because 04 U Significant Psychiatric history, an abnormal Urine drutf. 
Screen result and a history 04 Suicidal ideation. RR at 33. But the government did not 

Offer amf evidence Supporting that petitioner Knew or intended-that his prescription was 

jiot -for a legitimate medicA purpose when it was prescribed to the patient with severe
4



.Pam for pain relief if that Patient had a significant Psychiatric history, an abnormal. 
urine dray screen and a history of Suicidal ideation.

In -fche remaininy dray- related Counts (counts 1 throuyh 23.25), Dr. Thomas opined, 
that Petitioner’s prescriptions Were not -tor a \estate medical purpose when they were 

Prescribed to the patients with severe pain tor pain relief became of no prior medical 
records, no imafiny Study or report, accepting patient’s Word, normal physical examination, 
.(note - Patients with severe pain may have a normal physical examination). prescribiny 

>iyh dosaye of Controlled Substances, unnecessary £MGi study, no testing to assess h‘yh-. 
dose Oxycodone, no attempt to decrease the Opioid dosaye, no (apparent medical rationale 

documented tor opioid increase, and prestribmy opioids upon patients’ revest tor pain 

.relief. RK at 28. But no evidence Supports that petitioner Knew or intendedthat hiS • 

.Opioid prescriptions were not tor a. legitimate medical purpose when -they Were prescribed 

to patients with severe Pam tor pain relief if-the above Circumstances exist. In fact, _ 
.Dr, Thomas had-testified -that petitioner’s opioid prescriptions were for a legitimate medical 
Purpose but Substandard when opioids were prescribed to patients with severe pain for 

pain relief even though -the above very same circumstances exist. Id. If CV. Thomas , 
Opined that Petitioner’s opioid prescriptions Were for a ultimate medical purpose but. 
Substandard under these circumstances be mentioned, how Could Petitioner Know or* 

intend that Petitioner’s opioid prescriptions Were not for a legitimate medical purpose, 
Under-these Circumstances ?

Because the yovernment failed to prove be/ond (X reasonable doubt that Petitioner Knew 

Or Intended that hiS opioid prescriptions Were not for (X legitimate medical purpose in \iyKt 
Of this Court’s new decision in Kuan, Petitioner has established that no reasonable suror. 
.would have Convicted him in Uyht of (xn interveniny chanye in law that rendered his , 
.Conduct non-Criminal, (X 5trony showing of (xctual innocence in (Xll dray-related Counts..

3. The court of appeals’ decision den/iny Petitioner’s motion to recall its mandate. 
,iS Contrary to the decision Of this Court.
- “CTlhe Courts of appeals are recoynized to have an inherent power to recall their.
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1
.mandate- the Power can be exercised Only m extraordinary cnrc\xmslr^nccs/> Colton*, 
523 U.S. at 541-5(5. This Court turner opined that recall Q4 the mandate is warranted 

to avoid miscorra^e ov justice when a strong showing o4 actual innocence has been. 
.established by a habeas Petitionee. Id at 558.
_. In the case at bay. Petitioner has (demonstrated actual innocence. because “ it. 
1$ more liKety than not that no reasonable jar or Would have convicted [Petitioner]" 

In l^ht 04 the new evidence presented In hiS §2255 motion and In li^ht 04 a change 

in law that rendered his Conduct non- criminal, as discussed above. As a result, 
recall ot the mandate is Warranted to avoid m;scarra<|e 04 justice In this case.

l.The Court ot appeals erred in denying petitioner’s motion to recall its mandate 

when Petitioner has Shown that a 4raudu\ent Conduct was carried out by the 

district court in order to SerVe its biased and unjust Opinion that there existed 

_ - no actual Convict ot interest in this Case.

_ 1. A -fraudulent Conduct Was carried Out by the district Court in order to Serve,
its biased and unjust opinion that there existed no actual Conflict 04 interest.

(X. The district Court talsitied such evidence that Counsel’s triend was detective,.
Or Ghiet detective otthe P.Ke County Sherd’s Ofrice.

The record ot Petitioner’s §2255 motion containedthetolioWiny relevant alleged, 
tacts ? an investigation about Petitioner’s prescriptions was conducted by the pike. 
County District Attorneys otf ice and other PA State ayencieSj the Puce County de-. 
iectives then ret erred Petitioner’s case aion<\ with an informant to OEAs Petitioner’s. 
.Counsel intormed Petitioner that the Puce County chiey detective presented to the Court 
at Petitioner’s trial, but Counsel did not intorm Petitioner that the Pixe County chiefr 

detective Was his 4riend until one day he accidentally disclosed It to Petitioner-. Counsel’s 

Jrlend- the p*.Ke County chiet detective Was seektny petitioner’s tederal prosecution.
nd conviction, but Petitioner was Seewny acquittal. RP.at 38-3®l.rJ Wtwn+ht »bo4e Conhrts ore reoA fti Ov whole. (Mrmo«\»bU pwttant PtriMWotU

q



r
,iKnoui 4irom -fche allied facts that Ms investiyution Of Ms PiKe County District _ 

Attorney’s Office about Pensioner’s prescription Was Carried out byits inVestiyatorS- 
Me Puce County detectives, Ms P-.ks County detectives Men referred Pensioner’s Case 

ulonywith an informant to OEA, and Counsel Rnevo MM his-friend Ms pints. Covxn*^ . 
chief detective mvestiyated Pensioner a*d then referred pensioner’s case alonywith, 
an informant to OEA to Seeit pensioner’s prosecution and Conviction by Me federal . 
jfoVernment, bun a reasonably prudent person would not conclude from Ms alleged facts 

MM Counsel’s friend was detective or Mien detective on Ms P»ks County Sheriff’s . 
Office CpC$o) and Mat Ms PC$0 was in any way related to pensioner’s case.frwther, 
Peninioner NEVER alleyed Counsel’s friendship with Ms PCSO detective or Mien detective 

in his k 21SS monion, and in nowhere did Me § nss monion ever mention Ms piles. 
County Sheriff's Office MM Was irrelevant no pensioner’s CMS. Thus, Ms district. 
.Court’s Such evidence MM Counsel’s friend was Me PCSO detective or chief detective, 
asserted by the Court in Ss Opinion,RR.at 46,66-6S, Was plainly falsified. In fact, 
Mere was no detective in Me Pike County Sheriff’s Office and Counsel’s -friend who 

inVestiyated petitioner and then referred Petitioner’s case to OEA to Seetc petitioner’s 

federal Conviction was MS Piles County chief detective Under Me PlK£ County OiStrict 
Attorney’s Office. See affidavit in Exhibit A.

__ b. The district Court Men Solely relied on its falsified evidence to Conclude that Mere.
existed no actual Conflict of interest and Petitioner Mas didnot receive ineffective 

Assistance of counsel.
_ The district court’s falsification of Counsel’s friendship with Ms PCSO detective or. 
chief detective Was not without purpose, because Me district Court Solely yelied on its 

falsified evidence- Counsel’s “ friendship with pCSO detective” to reach its biased and 

Unjust Conclusion Mat Mere existed no actual conflict of interest and Petitioner thus 

Aid. not receive ineffective assistance of Counsel. RRat 64-66. Sines-the peso detective 

J3r chief detective was irrelevant to Petitioner’s Case, Supra, it Seemed Mat the district 
.Court correctly concludedMat Mere existed no actual Conflict of interest in this C*SS 

when Me district Court asserted Mat “ counsel Was personal friends with PESO’S ;
10



Thief (Ke+ective.” RK u* 6b. Bu* Me *ruM wus Mu* Me Ai$*ric* Cour* Knew or. 
ShoM hove known from Me aile<\ek fuc*$ In Me § 2255 motion Mu* Counsel1 S friend 

Wus no* Me peso Ae*ec*iVe or chief Ae*ec*we Mo*: Wus irrelevun* *o Petitioner’s 

£use,bu* Me PiKe Coun*>f chief Ae*ective Mo* Wos involving petitioner’s foSe.Supvu 

If Me AiStiic* Cour* wos *rulv\ vxndeur abou* wheMer Counsel's f rienA wus Me 

Pm Coun*<\ chief <M*ective Mo* wos involving petitioner’s cose or Me A elective . 
JDr chief Ae*ec*ive of Me p.vce Coua*^ Sheriffs Office Mo* wos irrelevant *o 

Petitioner’s Cose, i* $hou\A holA eviAentiurf beorin^ *of inA ou* *vu*V\, because 

justice con be serveA 0n\»* bus«A On Me *vuM. However, Me Aistiic* Co\xr* in*he 

]ns*on* cose (ti<* no* V\o\(X eviAen*iur<f hearing *o f ;nA ou* Me *ru*V\, bo* Simplf 
Chose *o fuUiff Me f ut*uu\ evidence Mo* Counsel wos personol fvienA wiM*he 

PCSO Aefective or chief ae*ec*we*hu* was irrelevon* *o Petitioner’s Cuse,anA*HeA 

solely relief on \*s f *\sif ieA evidence *o serve Us biuseA omA unfas* opinion Mu*. 
Mere ex;s*eA no actual Confltc* of inheres* a«A Petitioner MuS AiA no* receive 

.infective ossis*once of counsel. R(U* 66-66.The above evidence demonstrates. 
Mo* Me Aistric* Cour*'$ conAuc* wos no* jus* an inuAverten* error, bu* a 

purposeful falsification of Me factual evi Aence. This is monies* XHTUSTICt!
__ C.The Aistrict cour* in \*s analysis of Conflic* of inteves* Completely AiSreyorAeA
.material f oc*s in Me record.
_ .Despi*e Me fat* Mu* all factual allegations about Counsel’s failures anA acts
in Me record of Me $2255 motion were Specific^ incUAeAinMis claim inAicateA 

by Me Statement *ho* “ numerous omissions anA acts veflecteAinMe records Indutin^. 
■failure *o revues* exculpatory evidence ...", RKo* 3<fMe district Cour* ini*s analysis 

Of Conflic* of in*eres* Completely AisreyarAeA Me following material facts in*he 

records (See RR at 66-68V. CO Counsel Knew Mu* \\is friend- Me pike County chief 
detective investiyateA ?e*i*ioner anA *hen referred Pe*i*ioner,s cuse alony wi*h an. 
Informant *o 0£A to Seetc Petitioner’s Conviction by Me feAeral yovernment, RR u* . 
38-3*1; (2) Counsel refraineA from inVestiyatiny or obtaininyMe Critical exculpatory 

evidence from Me Pike County District Attorney’s Office anA other PA S*u*e agencies.
II



MkytktiMbbo* PreienV./uj U *o*he 3^i\ *or Pensioner’s ^ens«.,le5pl^ietoLl 

;Te$MS*S Petitioner, RR. os il 38-3142 •, O) CoMS^^l^ioijlgjjsKeUri.-. 

isvppor* ok nhe motion *o oppress evidence ftuMoileMoprepare .Q^/orStMtin.^ 

ijonher.vnonions ft4 briefs., RfU* 1123,31 (4.) Comz\. erroneo.osh\ joncekknhe n\l~ 

Vance MiLli* oV.Ok Thorns’ ProttereMesVtmon^ ft* Oftoher* heftyin^.RRft* 23.-24, 
3ii-C5)_Co\xnse\ Cross- examine Dr. ThomftS on ft.pMieA*-bs\-Pft^enV Joft$»S.in
ftil.Oi.nhe.35. PoSi.eons’. metol records be testify, RRoS l^A\, 34; (6).covxn$e\ . 
lolled JoxMom ten- exftwinot* I on on Pensioner’s expey* io Coftnier _0r* JflloiW&L. 
.b.fti.eless...ap.inion in 31 Pi nhe. 35 potes* mh art record be *esV,Vie^ ,.RP,ft*.2A-3L, 3^ 

C3.)JoMSMJfti\e^*p. perform.tec*- examination on Pensioner *o Cooler. poSienH!. 
iesiiMOn^in ijLotfr*heJ.0„P.a*ien*S who *es*Sie^,RRft* 31,31 (8)Co\w\Sel entirety 

4MeAioJinM^_pjenA*ianer,Vnihe tehcow* Ccows 24) which mantel wMrnal 
2ikieftrjMprjS.omennL.RR.ft* 31-36,34 •» ftnft (4)JovxnseLiniorrne^ P.eninio.(\erJhft*jhe 

Me_C.oftn*\\.chi^ tectiee who invtsni<\(Se3 Pensioner omk *hen yenerrek pensioner's 

me.ftlo«iwi*h ftn innowwin no D£A *o SeeK. Pensioner’s -Mewl conviction, Was in , 
JCo.\xr*..ft* Petitioner^ *riol, ba* naM*o inform Pensioner *ho* *he P.iKe Coanty chiel 
kenective was.his 4vie<^ mvA one ^ counsel fttcikn*^ closed i* *o pensioner. RR 

:ft*J6. Hfti 4heiisnricn co\xr* no* solely relief on ins Wsie^ evidence, b\S Consitore^
*he_ftboVe_WAHrio\4ftc*s in.i*s analysis oHhe Con*lic* o* irSerest, i* Wo\M have..
reached ft tofteren* Conclusion fts teussek below.
__ (K.The *ftc*oft\ evidence innhe record supports *hft* *here exi$*e^ ftn ftoM confe
0tiin*ere$* innhis case ftnfc Pensioner *has received ineSectitfe .ftM$nanc.e_QiCoun$el
!__ &n_ftc*M\ conniic* o* in*eres* arises, when “*he *rial ftinorne^sinnere$l.ftn<L.
,kelenkn*'sjn*.eyes*.‘ d.Wer^ wi*h respec* *o ft rna*eria\ 4ftc*ftol_orJ.e^\_i.ssae..or_. 
kcLftXo_o_r$eJS_ft.cnion ’rt fioVermnert* OV Virgin Islets v. Zepp.TiS.f ,2il25, J.3.6_, 
iBiX-Vr. liRJl.XnShe CftSe.ft* bar, She evidence }n*he record.shoWsShon Counsel . 
■Knew *hft* his *he P»Ke CowS^ ohiei tec*we inVesti^oM Petitioner ftnteeo 

WeweA Petitioner’s Cose ft\on<\ wi*h ftn in-lormon* *o OEAJo .Seetc pensioner’s ietel 

;]2l^XCft*ion ^n^ Convi^ io ftischse hisjyien^h^win.hnhelike Co^t\
12



£hief detective, and Counsel failed to defend Petitioner^ interests on nvxmerous ...
i

Decisions in tvns Case. Supra. These evidence clearly demonstmtes that coanseVs interest 
And Petitioner's interest in this Case diverged due to Counsel’s loyalty to his friend 

And Counsel’s interest in serving his -tviend tor Petitioner’s Conviction rather than . 
in Serving Petitioner tor his o.c%\xitt^\ as Supported by Counsel’s numerous failures. 
Iniefendiny Petitioner’s interests and that Counsel's friendship with the P»K.e County 

Chief detective respited in Counsel attempting to Serve incompatible needs between . 
his client-Petitioner who Was seewny acquittal Mb hiS triend- the puce County. 
chief detective who was seeKiny petitioner’s federal Conviction.RP,at38-3y, As.
A result, there existed an actual Contlict ot interest which adversely Affected 

Counsel’s performance or adequacy of his representation in this Case.
_. Farther, an actual Conflict of interest adversely affecting Counsel’s performance, 
or adequacy of his representation is also established by demonstrahinythat“ some ' 
plausible alternative defense Strategy or tactic mi<\ht have been pursued - t which) 

Possessed Sufficient Substance to be a viable alternative - Land) the alternative. 
def ense was inherently in Conflict with or not AndertaKen due to the attorney’s. 
Other loyalties Or interestsUnited States v. bambino, 864 f.2d 1064-, loTO (3d. 
C;r. 1H88). In the instant Case, the evidence in the record demonstrates that a 

Plausible alternative def ense strateyy Petitioner had pursued was to obtain the. 
.Critical exculpatory evidence from the Puce County District Attorney’s.Office and other 

PA State ayencies and then present it to the 5ary for Petitioner’s defense, WC at iy, 
38-5^4*2, and Such Critical exculpatory evidence contained Sufficient $ubstance; 
to be a viable alternative defense as held by the Court that “[exculpatory) evidence, 
if inVestiyated/ miyht have led to a viable defense and a [favorable) Verdict*", . 
[United States v. Barnes, f.2d 6sy, (T3 (3d c»r H82), but Counsel refrained 

jfrOtfLQbtaininy or investiyatiny the critical exculpatory evidence from the puce County 

District Attorney’s Office and other PA State ayencies and then refrained from pre- 

Sintiny.it to the jury for Petitioner’s defense, despite Several requests by Petitioner, 
Jdueio Counsel’s loyalty to his friend and Counsel’s interest in serViny his friend .
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ior Pensioner’s conviction rather than in serving Petitioner -for petitioners acftaiffol. 
BRat iy. 38-34,42. As ft resftit, -there existed an actual Convict of- interest that 

ftdv«rse\y affected Counsel’s pertormou\ce or adequacy of hiS representation in this. 
Case. Consequently, Petitioner received infective assistance ofCounsel inthis Case. 
See Cuyler v. Sullivan, 446 U.S. 335.34H-50 C IW (" ft defendant who shows thot 

ft Convict ot .interest actually affected the adequacy of his representation need, 
not (XemonstriKte Prejudice in order to obtoan relief.”); Strickland v. Washington, 
46$ U.S. 666,684 C H84)(“ Actual contiict ot interest adversely ftffectiny lawyer’s 

Performance renders assistance ineffective”)

__ 2. The Court of appeals’ decision d^enyin^ petitioner’s motion to rCCftU US .
Mandate is control to the decision of this Court.
^ ‘TTJhe courts of appeals are recoynized to have an inherent power to recull their . 
mandate.., the power cun be exercised only in extraordinary circumstances.” Calderon, 
523 U.S. ftt 54*4-50. When ft -frauds was perpetrated upon the Court by ft party , . 
recall Of the mandate was Warranted by the Court of appeals for the interest Of . 
.Justice. Hazel-Atlas Glass Co. v. Hartford-Empire Co.,322 U S.236 CH44).The. 
Court’s “ historic power of equity to Set aside-fraudulently beyotten Judyment IS 

necessary to themteyrity of the Courts.” Chambers v. WA5C0 Inc., Sol U.S. 32, _ 
44QW).
__ In the Current case, ft -fraudulent Conduct- purposeful falsif ication Of the factual 
evidence in the record in order to serve its biased and unjust opinion that there. 
existed no actual Conflict of interest and Petitioner thus did not receive ineffective 

assistance of Counsel, was Carried out by the district Court that Was supposed to 

be fair and impartial when it discharyed its duties Of the Office. See Code tor. 
the Umted States Tudye Cannon 3 (H A judye Should perform the duties ot the Office 

tftirly, impartially and diliyently.”). If the district Court’s Such a fraudulent Conduct 
is allowed in the Judicial proceedings or if the Court is allowed to alter the material 
tactual evidence in the record in the Judicial processes in order to SerVe its biased.
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