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THE GUESTIONS PRESENTED FOR REVIEW
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~ . .hoS demonshraked (ckual innocence in light of the new evidence

_ .Presented in his §2255 mokion or Ov Chande in law ?
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Londuck Was Carried owk by +he diskeick Courk in order 40 Serve
RS biosed ondh Unjusk opinion thok there exisked n0 athual Conglick
0% inkeresk in 4hig Cose ? '
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!  DROCEEDINGS TN THE coms" ]

EA Proceeaxmq o4 drial Cowrk |
_ On_Februov 10, 2021, Petitioner 43 loh 0 i} Pro SQ 28u S. C §2255 mohon o\onq
wikh O _memorandum 0 law in Suppork OF ¥he Soid votion in the Uaiked Shakes
;D_ssim* Courk_£or_he Middie_Diskrick 0% Pennsylvonia Copkioned 65 Wnited Skakes
lo& Amexico. v. Fuhai L3 (Cose No. 3:16- CR-00184-001). On Moy 21, 2021, 4he .

‘foveramenk £ iled, XS remorandun 0% law in 0pposikion Ko Peditioner’s 32255 mokion,
On June 10, 2021, Pexikioner £iled 0 Yeply briek. On Moy 6, 2022, $he districk courfr
wroke S 0pinion gnd isued dn Order denying Pexitioner’s §2255 motion anh decl mmr\

Ao istmance O COAL L

B onceeb\mq inAhe Cowrk o% PP ea\s e
_ OnJune \3,2022 Pekikioner LQQ\ on (M’? lmhon &or (1) COA ox\onﬂ\ wah a
memoyandin_ok Lo in Suppork 0f Ahe Soid (pplicodion in Ahe. Wniked Shodes_Coork
D_{Awea\s Sor the_Third Circuir Copkioned &S Uniked Shokes v. Fuhai L1 ( Cose
;J\\o ..22-2086). The qoveramenk did\ nok {il2 O\ vesponse in 0pposition 4o e issuance.
M_M.Le_%ggmd\ CoA._On November 30,2022, 0 panel 0% 4he Courk 05 0epeals
issied ma_Oinion_ anh Ovder denying Pexikioner’s veduesk for 0 COA_On Janvory
13,2023, Petitioner £iled_0v Pedikion for yehearind 0% he Panel’s decision. On
Eebmwt\ 12023, the Courk 0f 0ppeals denied Pekitioner’s veheoring Pekidion. .
AHer His Courk denied Pexitioner’s Pekition for O\ Wik 0% Cerkiorari, P_ejmoner
3 led O ynokion Fo_vecol +he mondake in he Courk of oepenls (Exhibik A). On .
:O_cjgb&v;z_ﬂr.,_z_@z&.,.,th._e._Q.o_u_r_fr_o,&_o_w_m.Smd,.en.\e&.\_&i_tmnzr‘5 mokidn 4o recwn\_\.gkhz

lndode CEAWGHBY.

‘ _éTAfEMENTiOFImsm_mm\\ T

T — e e et e e e

u__Th,\_S,QO\xY_LhO\,S_)uviS()_\cmn Over this mmkkeruvwsmm,kojﬁ WS.C.8 1254(0
|




The {iling Of +his Pekikion £or O\ Wrik 0F Cerkiomri 15 +imely Pursuank 40 Ruie 13 oF
+he Rules of +he Supreme Cowrk 0f the Whniked Skokes, becowse 4he Courk 0§ Owpeals’.
Order denying Pexikioner’s motion fo recoll +he mondade was enkered on October
24,2023, See Exhibix B.

STATEMENT OF THE CASE

_ Pekitioner wos o medical doctor speciolizing in Pain manaqeinenk and neuroloty,
and prockiced borh pain monoderent omd neuroload in Milford,, Peansylvania.

- . In obouk Ockober, 2012, Perikioner’s disaruntied emplader veporked Pekikioner
Fo Khe Dike Cowaky Districk Ak*o\me\\’s O4%ice for “ presoribing high dwngunds_of narcokics
OWRSidQ +he Scope OF his medical Protession.” An inveskigedion abouwk Pexitioner’s
Presuripkions for Conkrolled Substances was 4hen Conducked, by he Pike Covnkl
‘dekeckives under ¥ne Pike Counky Digkrick A*komeq’s Otfice , +he norcokic agenk in the
Pennsylvonia 0%4ice 0% Arkorney General, ond the inveskigaor £rom +he Pennsylvanio
Depavkment 0f Skoke Bureon 0f Licensing, ond was Concluded thot “ the PA Skoke
Deporkment Durepn 0% Licensing did nok believe +hak 4hey hod enowh informadion 1o _
ke duninistrodive (ckion 0deingk LTS medicol license ok this 4ime . :
_ T obouk March, 2013, Pexikioner’s Cose Monq with ¢n informant - Pehhoner S .
Hisqrunkled emplodee, Wos veferred fo DEA oy +he Pike Counky Dekeckives, On Mach
5, 2013. DEA 0qent Hischor inikinked his investiqakion pbout Petitioner’s “illegal
Pregeribing of Conkrolled Subskance medicine.”

On July 14, 2016,  §ederal qrand sury vekwrned O\ 24 - Connk mc)‘\c%menk oqamsk
Pexikioner. On oloowt JTomvory 3, 2013, Pexitioner received ¥he qoverament’s discovery .
including Agent Hischar's (fidovik £or 0pplicotion for O Search warank, Afker |
becoming aware of £he exculpotory evidence-from the PA Stode 0qencies” investigodion
Obowt the Same issur $ram Agent Hischar’s otiidavik, Pekikioner sked Cownsel 4o
yeGuesk such exculpakovi evidente from 4he PA Skode oqencies Severnl imes, buk

Cownsel £ailed 4o do 50, olkhosgh he Skaded thak e wowld Subpoena it
2
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1 _On Oc’kober 1% 20\? Q fcedm\ qmndx Sy \'eimmed\ () 32— Count_ Supersed\mq__
indickmenk_0qainsk Pekitioner, e _ R
~ From May 2 #0 June 4, 2018, o\ Sury kriol Was held. Duvring Arial, Pekikioner’s
(ounge\ Loiled ¥o_Cr0s8- exouning ¥he qovernmenk’s experk | Dy. Thomas on o poienk - bx\
‘Pokienk basis in all 0F e 35 Podienks’ medical records he keskitied, failed 4o elicik
2vidence fvom Pexikioner’s_ experk 40 Counker Dr. Thomas™ beseless 0pinion in 3] 0% the 35
Pahenks' medicel vecods_Dr. Thomas keskified | and £ailed fo elicik evidence fvom _
’fPek\i\oner o Counter Pokienks Keskimony in_(6 0% the 20 porkients who Aestified .
thcr n Ahe_deakh Counk (Connk 24) where Pexikioner Presuribed Oxr(odone \S mq
_Q\[?/M 6 hours (6 needed for Ahe Pakiend’s Severe \ow bodk pain oad Kaee Poin for_
Poin velief, Comnsel enively failed ho defend Deditioner by foiling fo perform Ahvee
"g;mncm\ X aminakionS— o Crosh- AxauningXion on Dr. Thomas, O\ Kev, wiknes for ,pmﬁonerjé
Lonvickion and wo direck- exawningdions on Peritioner’s axperk and Pertkioner_limself,
| keq Wiknesses for Peditioner’s tnnocence, nd Parkicularty by £ailing o present dwo |
pw&s 0% Crikical excolpoory evidence from +he 0Pioid +reskmenk guidelines ond Oher
Jikeraures ofSered by Pexivionar, ond three pieces 0f crikical exColpakory evidence,
?ﬂo_q;,o\g,&\,mbp\jm,ﬁovevnmnt 35 pork Of Xhe discovery~ the Lethal (Postmorkem) Oxycodoe
'b\oo&\ level 0% 400 +o 700 ng/ml, morphing Sound in khe deceased Pakient’s System and
*he_\m,\gnown level 0f_zolgidiam (o sleep pill- vespivatory Suppressont) inkhe decwseb\
£oéngnjis blood. . _

—__Sometime dwring 4vial, co\mse\ informed’ Pehhonev mt *he Pike County_chiet
Aexeckive was in Cowrk. Loer on, Pekitioner accidenkally became mNowe__*hM_*\\e-Q l\,&.
prmm\ chiet_dekective who investiqated Pexitioner ond then vef erved Peditioner’s cose
Jo DEA $or Sederal prosecokion omd Convickion Was o Sviend 05 Perikioner’s_Counsel,
“which_was NEVER disclosed %o Pexiioner by Counsel, R
. On June4, 2018, Pexikioner wos Convicked on all Yemaining 30 (o\mis inthe
Superseding indickment ( Counk 18 and Count 21 Were withdrawn. by #he qoverment).On
-,;m3,\._5¢zo_\q,, Pexikioner Was Senkenced\ X0 330- monkh impvisonmenk,

U
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_ CONPELLING REASONS FOR GRANTIN THIS PETITION =

|
. i . | | o
1. The Cowrk 0% 0wPeals evved in 0enying Pexikioner’s motion 4o recall its _;
_ _ mondake when Pexikioner ho$ demonskrated acruel innocence in Vighk of *he,
— . new evidence Presenked in Wis $2255 motion or 0 Chonqe in low.
__ 1. The new evidence in Pekikioner's $2255 mokion Supporks ackual innocence _
in_dhe deokn Cownk (Counk 24) which mandoked minimal 20-Year imprisonment .
___ Prior %o Awis Courk’s new decision in Ruan v. Uniked Stokes, 142 S.Cx. 2320,
(2022), %o Convick Pexikioner in +he denth Counk (Counk 24), khe qovernment viwsk prove
beyond A veasonable dovbk hok Pekikioner’s Oxycodone prescriphion Was nok dor O
lenikimake medical Purpose AND #he Ovvcodone Prestribed by Pekitioner was 4he, but-for
Conse O death. See Exhibik A, Reproduced Record (RR) ok 36-3% (ol of he RRs |
below ove in Exhibix A). o L .
_ T Ahe inskand Cose, he Qovernmenk Yelied on S experk, Dr. Thomas kestimony
Fo_Convick Pexitioner, RR ok 33-36., Dr. Thomas 0pined ¥hok Pekikioner’s oxycodone
Drescripkion in khe. deoxh Counk (Connk 24) Was nok for (h legikimake Medical Purpose.
when_ ik, Wi prescribed 4o #he Pokient with Severe low back Pain dnd Knee pain for
Poin_veliek, beconst 0% +he Pokieak’s sigaificank Psychiadric history, abnormal Wring
Qrug Soreen ond hiskorg 0 Swicidel Tdeakion. RR ok 33, While Dr. Thomos did ok Citg
N ukhoriky %o Suppork his Such an Opinion, khe following evidence Counsel Sailed .
fo_present o +riol Squarely vefudes Or. Thomas Such 0 baseless opinion. First,
+he 0pioid krepdment Quidelines published by o nokional expert panel in Cownsel’s
;mm)\_c\m\\,\_ma‘j\ coke thok 0pinids Con be presuribed 40 v Pokienk with Severe pain
for pain_reliet even though ae Pokienk oo O Sigmiticank Psychinanic hiskory. RR.
Ok 33-34 Second,, Khe Publiched \ikerakwre ond Dr. Thomas™ own keskimony Suppork
Ahok_the S0 Called “ pomormal Wrine dwwd SCreen” Could be an expecked veSulk, nok
l;\-y_\)‘ji\n_o\bnomo\\ . Aue 4o Cross-reackion, RR ok 33-34. Even +hough the poienk’s

bﬂf‘ﬁ—di\&%smeﬂ__was Avuly_obnormal, no opioid reokmenk quidelines, model
4



Policies or (ny oxher Viterakures indicoke thok 0pioids Connok be presoribed o +haj'f
fokienk With Severe fain for poin velief, Thirk, no Opioid +reskment quidelines,
model policies Or (ny Okher likeratures ndicake thok Opioids Connok be prescribed
¥0_0n podienk with Severe pain for poin veliek when khe podienk hos o\ history 0f
Guicidal deadion. Td. As o vesult, 4he evidence Cownsel failed 1o presenk ok 4rial |
Clearly Supporks thok Pexidioner’s Oxycodone Presuripion o he Pokienk Wik Severe,
low bock Poin qnd Kee Poin dor Poin vlief in the deadht Cownt (Connk 24) WS
for O legitimade medical Purpose.

. The digtrick Cowrk’s opinion +hak Xhe obove evidence Cownsel fniledto present ok
:‘mo\\ Woulh nox Wadermine Dr. Thomas™ keskimony— Pexitioner’s Oxycodone Prescripkion,
Wos nok for (n legidimade medical Pwrpose, hinged, on Awo OXqhmRnkS Firsk the dickeick
Courk owdued khadk +he “obnormal wrine dvud Screen” needed * clarificakion” or “ fuvkher
ngwirf”, bwk Pexikioner foiled 4o do 50. RR ok 58, However, +he diskrick Courk ignoved
Qnokher piece of imporkant evidence Counsel failed %o Present ok krial fhak Clovidicakion
Or Contirmotory 45k 15 nok alwos needed due Ko high Cosk based upon ke recommendation
Published by o nakional experk panel and & physician khus has discretion to decide
Whekher “ clorificakion” Ov “fuvkher Tn§eiry” 15 Warranked under Cerkpin Circumstonces,
RR o 34 Even thouwgh Pexikioner’s decision Of nok pursiking “ Claxigicakion” or Confir-
mMOOVY teSk Tn kWIS COSL Wb Wrong, Tk W o mosk o neglideace or o\ medicol
molprackice, buk nok ( Criminal Conduck, o \eask Pexikioner did nok Know and the Courk
didh nok_poink ouk (g Supporking @vidence +hak foilure to claridy o Qunestionable. abnormal
Wring dvwq Screen becanse 0§ Cross- reackion wWas o Criminal Conduck, Secondh xhe dishrick
Cowrk Qwaued khak “ move {refuenk and Skrindenk monikoring Pavameters™ were not put.
inko Place by Pevikioner before OxyCobone was prescribed o +he Pokienk Wikh Severe Pain
for Poin veliek who hod 0 Sigmificonk Psychindric Wiskory. RR ok SA. However, the districk
Courk's Such On Opinion Was O Pure Speculokion, becovse ik £ailed %0 demonsivate what,
Conshikukes “ more frefuenk qad Skrinqenk monidoring Poramekers” ond foiled o Otfer Qi
2Vidence in Supporking +hok “ more freBuenk nd Strinqenk monikoving Pavamexers” were nok

limplemented by Petitioner, I, Even ¥hough Pekitioner failed %o implement Such“more
5



;Fve%\xenk (nd\ Sknnqent monitoring Porameters” in Mus Cose whm Pexitioner Prescnbeb\
pxycoé\one Only once Fo +he Podienk wWikh Severe fow back Poin ond Knee Pain for poin.
yeliek ( Exhibit C), Pexitioner’s Such o failwre Wos ok most o neqliqence or. o medical
Inolpractice, bwk nok o Crimingl Condack, o leask Pexitioner dik nok Know o the Courk
4id ok Poink owk (ny Supporking evidence khak £pilure o implement “ more freGuent
ond Stringenk monitoring Powamekers” before Oxycodone i prescribed 4o 1 pakienk wik
Severe pain for pin veliek who had 0 Siqniticonk Poychintric Wiskor 14 & Criminal Conduck,
Because ¥he disrick Cowrk’s obove kwo avqiments £ailed, +he evidence Cownsel £oiled %o
Present ok #riol did Underming Dr. Thomas keskimony thak Pexixionec’s 0xycodone Prescriphion
Wos not for 0 leqikimake medical Purpose. When +he qovermment’s Key evidence-Dr, Thomas’
eskimony tailed o prove beyond 0 veosonable dovbk khak Pexitioner’s prestriprion wos |
not for O leqikimake medical Purpose in Vidwk 0 the new evidence presentedin Wis §2255
nokion, “ ik 1% more likely xhan nok thak no veasonable juror wowld hove Convicked
(Pexitioner) in Vighk 0% the new evidence presenked in his habeas Perition”, Suppovking
D 5trony Showing 0% Pexitioner’s ackual innocence. Colderon V. Thompson, 523, .6 535,
55t1 (1498). , .
— Dr. Thomas furiner oe.ne&\ thok the Oxycohone PresCribed by Petikioner Was +he buk-
Jor Couse 0% deakhr, becouse ok blood OxyCodone concentraxion 0% 215 nq/ml, RR ok 35-36..
While Dr. Thomas didh nok Cike ony Gkhovidy %o Suepovk hig Such an Opinion,the following,
evidence Counsel failed Ko Presenk ok #rial wneguivocally Yepudiokes Dr. Thomas™ Such o\ .
baseless Opinion . Fivsk, Ahe qovernment’s OwWn evideace in kS discoverd Showed thak +he
biood Oxy(odone lexhal (Poskmorkem) fevel Was 400 %o 300 ng [ml, Awo %o Ahree kimes.
Wightr Knan khe Aecedent’s blood DxyCodone tevel 0f 215 najml. RR ok 36. Second,, there,
‘exisked morphing inthe decedent’s Syskem, RR ok 35-36, buk the qovernmenk did nok Oter
i ,o_m\ evidence in S\mormo‘ +hok morphing Was nok khe buk-for Conse 0% death in this,
imse “Third,, kheve Was uniknown tevel 0% Zolpidium ( Sleep pill— o vespirakond Suppressant)
iinAhe_decedent’s blood, RR ok 36, buk ¥ue qoveramenk did nok Ofker pny evidence in
Sugporking +hok Zolpidium WoS nok £he buk- for Couse 0F dheah in Rig Case, Had there

heen 1o morphing ond Zolgidiam in 4he decedend’s Syskenm, Oxycodone olone Would not
6



have consed death, becouse +he decedent’s blood Oxycodone level 0% 215 na/ml wos for
below khe blood Drycodone Lethal Level 0F 400 o 300 na/ml. In fock, #he districk .
Courk did nok even gwque Hhak +he obove evidence Counsel £ailedto present ok krip]
Would nok underming Or. Thomas’ keskimony thok khe Oxycodone prescribed by Petikioner |
W05 xhe buk-£gr Couse of deoxh. RR o §3-59, Becawse +he new evidence in Petikioner’s.
82255 mokion demonskvakes hak £he qovermment’s Key evidence— Dr. Thomas' kestimony
failed o Prove beyond O\ vensonable doubt khak #he Owrcodone Prescribed by Peditioner
W +he buk- for conse 0% deoth, “it 15 more likely khon nok thak no veasorable juror
would hove Convicked { Pekitioner) in Ligt 04 ¥he new @vidence in hig hobeas Pexition”,
Supporting O Skronq Showing of Pedikioner’s nckual innocence. Colderon, $23 W4 ak 55,

2. This Courk’s new decision in Ruan Supporks Pevikioner’s actusl innocence in
Fhis Cose. _

“ A Pedikioner con eskablish thok no veasonable suror wWould have Convicked him bl
demonsivaking On inkervening Chanqe in low thak vendered hig Conduck non- criminal .
Uinided Stakes v. Tyler, 332 £.34 241, 246 (34 Cir. 2013). This Courk has held thet (v
habeas Pesitioner may demonskrake * ackual innocence” by poinking 4o Posk- Convickion
decisions “ holding khok O Subskartive Criminal Shatuke does not reach Chis) Condwck.”
Bowsley v. Wnikeh Stakes, 523 U.5. 614,623 (1448). Tn light 0f this Courk’s new
decision in Ruan, Fo Convick Pexikioner, *he Governmenk in addikion i$ rebuived o prove
beyonk O\ Yeasonable doubk Xhak Pedivioner Knew or inkended *hak his opioid Prescripkion
Was nok for o \egikimate medical Purpose (d Oukside khe wsual Cowrse 0% Protessiona) .
prackice. Ruon, 142 S.Cx. ox 2335, .
_ T the deoxh Covnk (Counk 24), Dv. Thomas Opined Xhok Pekitioner’s Prestripkion wad
hot for O legikimpke medicol Purpose when it was Prescribed %o +he Pakienk wikh Severg
Pain for Poin veliet becowse 0 O Sit\ni&‘scan* Psychiakric hiskord, on abnormal \ving qu .
Screen vesutk and O, Wiskory 0% Suicidol idenkion. RR o 32, Bus the qoverndienk §id nok
Otfer oy evidence Supporking hot Pexivioner Knew or inkended Khok his prescripkion wos

nok for 0 legitimate medicel Purpose when ik was prescribed %o xhe pakienk wikh severe
3



—

Poin tor pain veliek if thok Pakienk hod O Significank Psychiokric history, an abnormal
Urine dvaq Screen and O Wiskory 0% Suicidal ideakion.

In +he vemaining dvaq- veloted Counts ( Counks | +hvonh 23, 25), Dr. Thomas OMQA
thak Petitioner’s Prescripkions Were nox £or O \egikimade medical purpose when Ahey wese
Prescribed %0 +he Pokienks with Severe Pmin for pain velied, loecowse 0% no prior medical
Yecords, N0 imaging Skudd or vepork, Onlepking pakient’s word, novmal physical examinakion_
(noke: Podienks wikh Severe poin mow have ov novmal physicol examinakion), prescribing
Jigh dosaqe 0% Controlled, Subskonces, unnecessnl EMG Skud|, Mo kesking Fo 04sess high-
2050 0xyCodonR , no otempk ko decrease khe Opioid dosw\e, no (epavenk medicol Yoxionale
documenked for Opioid 1NCrense, and Presiribing Opioids upon pakiends’ vefuest for pain
reliek RR ok 28 Buk no evidence Supporks thak Peikioner Knew v inkended khak his .
OPioid Prescriphions weve nok for o leqitimode medicol Purpose when +hey were prescribed
o pokienks with Severe Povn for pain velied i *he obove Circumskances exisk. In fack, .
Dr. Thomas hod Keskified that Pexitioner’s Opioid Prescripkions were for o legikimke wedico
-Purpose buk Subskandard when 0pioids Were prescribed fo Pokienks with severe pain Sor
Poin velie§ even khough *he obove very Same Circumskances exisk, Id. T Dy. Thomas |
Opined khak Poxitioner’s 0pioid Prescripkions were fov (v \e(\'mmm medical purpose buk
Subskandard wnder these Circumskances he menkioned , how Could Pexikioner Know ov
Ankend, khok Petitioner’s Opioid Prestriptions were nok for O \eqitimake mekicol purpose
unaer hese Circumskances ? .
. DBecovse +he qovernment Laled %o prove beyond O\ veasonable oubk khok Pekixioner Knew
Or inkended Khak his opioid prescripkions were nok for (1 \egitimate medico] purpose in light
0% Xhis Cowrk’s new decision in Ruan, Pexitioner hag established that no veasonable uvor
Would have Convicked him in \idik 0F O inkervening Chonge in Law thak vendered Wis
Conduck 1on-Criminal, O Stronq Showing 0% Ockua) innocence in il doug-velated Counts,.
— . 3.7The Courk 0t Bepenls” decision denyind Pexikioners mokion 40 recall it mandade
lS Con&m\\ %o khe decision 0f £his Courk,

. “(TIhe Courds 0% oppenls ove recoqnized 4o hove an inherent power %o recol thenr
8



lmmo\oﬂe .« ¥he Power Can be exercised OnlY in eMmow).‘mM\ Circumskances.” Coldern,
523 W.S. ot 549-50. This Courk Surkher opined thak recall 0f ¥he monhake i Warranted
40 OVoIA misConrME O Suskice whea & Strond Showing 0F dckual innocence has been
25tablished by & habeas Pexikioner, Td ok 558.

.. Lnhe Cose ok bor, Pekikioner has demonskraked pctual innocence, becouse Hr
35 more. Iikelq ¥hon not khok no reasonable Juror Wowlh have Convicked ( Pexikioner)”
in Vigk OF Ahe Mew evidence Presenked in his §2255 motion and in lighk 0 o chaage
in low *hat vendered his conduck non- Criminal, 09 discussed obove. Ag o Yesult ,
Yecoll of ¥he mandode i5 wWarranted to ovoid misCorraqe OF uskice in +his Cose,

I The Courk 0% oppenls erved in denying Pexikioner’s mokion %o vecall itS mandoke
when Pekikioner has shown that & froudwient Conduck was Covried ot by ¥he
diskrick Courk in ovder 30 Sere kS biaseh dnd wnjusk Opinion hak dhere mske&

__ho achue) Conflick 0% inkeresk in Ahis Case,

~ LA frondwent Conduck Was Corried 0uk by e diskrick Courk in order 40 Serve,

S binsed and unjusk Opinion that there exisked o gckual Contlick 0% inkerest.

0. The diskrict Courk folsitied Such evidence Hhak Counsel’s £riend Wag dekeckive

Or Chiet dekeckive 0% Ahe Pike County Sheriff’s 04fice, .

 The vecord of Pexitioner’s $2255 mokion Conkoined +he following velevank tliesed

£ackS s On inveskigakion pbout Pexitioner’s prescripkions was Conducked by he Pike.

Counky Districk Akkorned’s 0ffice and oxher PA Skoke aqencies; ¥he Pike County ge-

Reckives khen vegerred Pexikioner’s Case along With On informank %o DEA; Pekitioner’s.

Cownsel intormed Peikioner khok the Pike Cownty Chiet dexeckive Presented Fo Khe Courk

O Pexixioner’s kriol, buk Counsel did nok inform Pekikioner hot ¥he Pike County Chiet

dexeckive wos his friend unkil one day he accidenkally disclosed ik %0 Perikioner; Comnsel’s

friend— khe Pike Counky chiek detective was seeking Pexitioner’s federal prosecukion,

~lam_o\ Convickion, buk Pexikioner was Seeking OcBuitial, RR ok 38-34,

1 Whenxhe obove Conkewks owe read 05 0 whole, O\ veasonably pradenk Person would
9



gKnow from Ahe Qlleqed Focks khok the investigakion 0% the Pike County Diskrick  _
'Anome\\’s Ottice abouk Pexikioner’s Prescripkion Was Covried 0wt by IS investigakors=
Khe Pike Connty dekeckivey, khe Pike County dekeckives ¥hen reterred Pekikioner’s (o
plong wizh n informank o DEA, ond Counsel knew thok his {riend— the Pike Cowndy
chiet detective '\nveskzt\me&\ Pekixioner o khen veferved Pokikioner’s Case a\om‘ with
on informank fo DEA fo See. Pexitioner’s prosecuion and Convickion by ¥he £ederal
Qoveramenk, but O veasonably Pradenk Person wowld nok Conclude from khe alleged. Sacks
hak Counsel’s friend Wos dekeckive or chiet dexeckive OF Xhe Pike Counky Sheriff’s .
0412 (PC50) aindk khok *he PCSO wWas in ony Way velaked %0 Pexikioner's Case. Further,
Pexikioner NEVER olleqed Cownsel’s Lriendship wikh %he PCSD dekeckive or chiet deteckive
in his § 2255 motion, ands in nowhere did +he §2255 mokion ever menkion he Pike
County Sheritt’s 0%fice ¥hok wos irvelevank Xo Pexikioner’s Case. Thus, the diskrick
Cowrk’s Swch evidence thak Cownsel’s friend was khe PCSO dexeckive or cief dekeckive.
(sserked by Ahe Courk in ik Opinion, RR ok 46, 66-68, Wins ploinly fo\sigied, In dock,
Aheve Wos no dekeckive in khe Pike County Sherifd’s Osfice and Counsel’s Lriead who
invesigated Pexikioner andh then vegerred Pekivioner’s o5e 4o DEA #o Seek Pexikioner’s
federal Convickion was the Pike Counky chiet dekeckive under khe Q1R Cownkl Districk
Axxorney’s 04£ice. See OWkidavik in Exhibik A

— b The diskrick Courk hen Solel velied on iks Solsitied evidence 40 Conclode thak khm
gmsm N0 acknal Contlick 0f inkeresk nd Pexikioner Ahud Aid nok veceive inesfeckive
04Sistonce 0 Cownsel,
- The diskrick Courk’s Salsigicotion 0% Counsel’s Lrieadship with dhe PCSO dekeckive or |
chiek gekeckive Wos nok withowk purpose, becanse Xhe diskrick Courk Solely velied on ik
folsified evideace - Counsel’s * Lriendhip wikh PCSD dekeckive™ xo yeach kS binsed and
wnjusk Conclusion Ahok there exisked no ackual Contlick 0f nkeresk and Pexitioner thuy
0id nok receive ineffeckive pusiskonce 0% Counsel. RR ok 6%-68. Since ¥he PCSD dekeckive
Or chiek dekeckive was ivrelevank Xo Pexikioner’s Cose, Suprdh , ik Seemed Khak xhe diskrick
Cowrk Covrectly Concluded xhak ¥here exisked no Ockuol Conflick 0f Tnkeresk in 4hig (age

when Ahe distvick Cowrk Qsserked khak “ Counsel Was personal friends with PCSO’S !
10
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Chiek dekeckive.” RR ok 66. Buk Xhe drath was khok the diskrick Courk Knew or
Showd have Known {rom khe (lleqed Sacks inXhe 32255 mokion khak Counsel’s Sriead
Was nok khe PCSO dexeckive or chiet dekeckive khak wins ivrelevank %o Pekitioner’s
£05¢, buk the Pike Counky Chiek dekeckive Khak Wos involviag Pekidioner’s (ase, Supm
14 Ahe dishrick Courk was dvuly unclear abouk whexher Counsel’s Lriend was Xhe.
Pike Counky chie§ dekeckive thak was ‘mVo\Viv\(\ Pexikioner’s Case Or the deteckive
Or cwies dekeckive 0f ¥he Pike Cownky Sheriff’s 045icR Khok wos ivrelevank 40
Pexitioner’s Cose, ik Should hold evidenkiory hearing o £ind owk Xvakh, because
Juskice Conoe Served Only based on *he kvadh . However, ¥he disdrick Cowrk in+he
inshonk Cast did nox hold evidentiory hoaring X0 £ind 00X The kvwin, buk Simpld
Chose %o Lol sidy Ahe £ackual evidence Ahak Counsel was personal Sriend wikh xhe.
PCSO deteckive Or Chiek dekeckive Xhak was ivrelevank %o Pexitioner’s Cose, pad then
Solely velied on ks falsified evidence 4o Serve its binsed qnd Unjusk Opinion khak
Ahere exisked no ackual Contlick 0% inkeresk and Pexikioner Ahus did nok veceive
inetheckive ssiskance 0% Counsel. RR ok 66-66. The above evidence demonskrakes
Ahak we diskrick Cowrk’s Conduck wos nok jusk on inadverkenk error , buwk O
Purposeful Lolsificakion OF Ahe fockual evidence, This is manifest INTUSTICE |
€. The diskrick Cowrk in is Qnalysis 0% Contlick 0f inkevesk Complekely disveqarded
mokerial facks in ¥he vecord. _
— Despire +he Lack thok oll £actual Olleqakions abouk Cownsel’s Sailures pnd ocks
inkhe recordy 0% khe $ 2255 motion were Specifically incladed in khis Claim indicated
by the Skakemenk khok * mimerous Omissions nd AckS veslecked in+he vecords ncluding,
oilure 30 vebuesk exculpatory evidente ...” , RR ok 39, khe diskvick Courk in Tk fnalysis
0% Contlick 0% inkevesk Completely dixsmqwhm *he following makeriol focks in khe
recovds (502 RR ok 6b-68): (1) Counsel Knew Xhak his friend- khe Pike County chiek
dedeckive investiqmd\ Pekikioner ond dhen vegerred Pexikioner’s Case a\onﬂ\ with 0N
informant %o DEA 4o Seek Peditioner’s Convickion oy xhe Sederal qovernment, RR ok
38-34; (2) Counsel vefvarned Lrom 1m1eshwina\ or Obimmm\ he Criical excalpatory

evidence from +he Pike Cownty Diskrick Aktorned’s 04fice and Okher PA Stake afencies.
!



am_,re!(mmeé\ ‘rrom Presenhnq \k %o *he mv\\ 4or Pem.oner s, Mense ,_deﬁpl*e,sewmﬂ
YeBuesks by Povikioner, RR. ok 19, 33-34,42 5 (3) Counsel 4oiled 4o-£ile 0\ loried in
Suppork of the mokion o Suppresd evidente and Sailed o prepove omd/or Submit mamq
s’,o*}m‘mgmns ond brieks, RR ok 19-23, 34 (4) Counsel evroneously conceded +he vele-
Vonce_omd 3t 0% Or. Thomps’ Prottereh keskimony ok Dowbert heoring, RR ok 23-24,
M,__( 5)_Counsel £ailed %0 Cross- examing Dr, Thomas 0n 0. patienk-bi- okienk bosis in
l@l\_o,ff $he 35_pakieaks’ medicol Yecords he kestified RR ok 24-29,39; (6) Cownsel
-km,\ga\jp,aen&om_ direck-examinakion on Peikioner’s experk 4o Connker Or. T hms-,__,
boseless Opinion in 3).0f the 35 pokienks’ medical vecorhS e keshitied, RR ok 29-3),30:
£2)_Counsel $oiledto_perform direck- examinakion on Pexikioner %o Counber Pakients’
feskimony in 1604 £he 20 Pokienks who keskitied , RR o4 31,34 (8) Counsel enkively
failed #o defend Pexikioner in¥he deoxh Counk (Count 24) which mandoked minimpl_
20-Vear imprisonment, RR ox 31-36, 3 5 (nd (4) Cownsel informed Pexikioner thok Ahe.
Pike Cownky chies derechive who inveskiqoked Pexikioner nd khen veserved Doxitioner’s
£05e_0lonq with o informant H0 DEA 40 Seek Pexitioner’s federal Convickion, WS in_
Lourt,o.t Pekikioner’s 4rial, buk {oiled k0 inkorm Pexitioner khak Xhe Pike Cownky chief.
pei.e_.cm Was 1is friend wakil 0ne doy Counsel pccidenkolly disclosed ik 4o Pexikioner. RR
ok 38, Hod Khe diskrick Courk nok Solely velied 0n itS Solsitied evidence , buk Considered
;the_o_bove moxerial £0cks in ks Ma\q&is 0f £he Condlick 0% inkerest, ik Wowd hove _
vonched 0 differenk Conclusion S discussed below, el
o\ The ackual evidence in ¥he vecord Supporks thok *\\m ?msm on achual con&hci—
O:L\Meresk inAhis Cose ond Peivioner Xhus veceived inesteckive nssiskance of Coonsel._
L An_ockwal Conflick 0F inkerest Orises when “$he drie] otkorney’s” inkeresk_ond .
Defenbant’s Smerest ! diverqed With vespeck %o 0 moderinl ockual_or leaal issue. or
1400\ Cowrse ok ackion?” Goveramenk 0% Virgin Islands v. Zeep, 343 F. uzm_lz__sk,ﬁém,
(33 Car. 1984). Tn +he Cose_ ok bar, Ahe evidence in xhe vecord Shows *hok Cownsel
iKnew hok hig friead~ the Pike County chief dekeckive mvesﬁqm&\ Pexikioner ond, then
Iresered Pexitioner’s Tost Mlong wikh Qwn informank %o DEA %o Seek Pexitioner’s Sedeval
[Prosecukion_gnd Convickion, Cownsel filed 1o disclose his friendship with ¥he Dike Count)
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Chies dekeckive, and Coonsel $oiled %o detend Pekitioner’s inderests On numerons
focmsmns N AiS Case. Suprar, These evidence Cleorly demonskrakes that Counsel’s inderest
and DeXikioner’s inkerest in Ahis Cose o\ivert\eé\ due To Counsel’s loyaldy %0 Wis friend
fndh Counsel’s inkerest in Sevving his £viend £or Pexikioner’s Convickion voakher than .
an Serving Pexidioner for his ockuitkel 09 Swpporked by Counsel’s numerons Loilures .
Jngefending Pekikioner’s inkeresks ond Khak Counsel’s Sriendohip with ¥4e Pike County
Chiet dexeckive vesuiked in Counsel O\Hemphm\ X0 Sewe incompatible needs bekween
hig clienk— Perihioner who was seeKing achuitkol ondk Wig friend— khe Pike County
chiet deseckive who Wag Seeking Pekikioner’s £ederal Convickion. RR ak 38-39. As.
O Yesulk, there exisked O ackual Conflick of inkeresk which odversely Offecked
Cownsel’s Performance or adefuacy OF Wis vepreSenkokion in +his Case. :
Furkher, on actuol Conglict 0F inkeresk adwersely Msecting Cownsel’s performance,
ov ety 0% Wis vepresenkakion is olso eskoblished by demonsmkinq Fhok “ Some
Plovsible pkernakive defense Skraked or kockic mihk hove been pursied.... Cwhich
Pogsessed Sutficienk Swbskance o be o viable plkernoaXive ... (and) khe Qliernodive
defense Was inherently in Conflick With Or nok \inderkoken due o *he okkorned’s
Other loyolkies Or inkereskS.” Uniked Skakes v. Gombino, 864 F.20 1064 [0%0 (34
Cir. 1488). Tn *he inskonk Case, +he Qvidence in Ahe record demonstrakes thak O
Plonsible aikernakive defense Skrakeqy Pexitioner had Pursued was %o obkain khe
Crikical exculpakory evidence from xhe Pike Counky Districk Axkorned’s 0H£ice and other
PA Stade 09encies andh khen Present ik Ko khe Jwrd for Pekikioner’s defense, RR ak 1,
38-30, 42, And Such Crikical wa\pmrq QVidence Conkained Suskicienk Subskoncei
Ko be & Vioble alkernakive defense o held by ¥he Cowrk Khok “{exculpatovd) evidence
if 1nves*:\mea,‘ migh® hove 1ed %o O\ viable defense and v (favoroble) Verkick*” ,
niked Skakes v. Bamnes, 683 F.2 659, 633 (34 Cir. 1982), buk Counsel vefrained
from_obkoeining Or investigaking the Crikica) exculpakord evidenct from the Pike County
Diskrick Axkorney’s Otice Gnd Other PA Skake aqencies gnd then vefrained from pre-
Senking ik %o khe Sury tor Peikioner’s defense , despike Several vehuesks by Petikioner,
e 40 Cownsel’s loyalky Ko his friend pnd Codnsel’s inkeresk in serving his Lriend,
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For Pekikioner’s Convickion vakher khon in Sevving Pexitioner for Pexitioner's acgwitin),
RR ok 19, 38-39,42. As o resulk, there exisked o ckunl Conflick 0f inkeresk thak
pdverseld ostecked Counsel’s performance or adefuacy 0F his representokion in Xhis,
ose. Consefaently, Peikioner veceiveh ineffeckive (ssiskance 0 Coansel in khis (ae,
See Cuyler v. Sullivan, 446 W.5.335, 341-50 (14501 (" o degendank who shows shok
O Contlick 0% inkeresk (okually aifecked Kne ndeBuacy OF his vepreseakokion need
Nnok demonskyake Prejndice in ovder ko obkain Yelied.”); Skrickiand V. Washingkon,
466 1.5, 668, 68F (1984 ) (“ Achwol Contlick 0f inkeresk adversely OMfecking lowder’s
Performance yenders (MSiskance inetfeckive.”)

— 2. The Courk ot 0epeals” decision denying Pexitioner’s mokion 40 recall S
mandoke 1§ Conkravy 4o Khe decision 0% *his Cowrk.

_ “[TIhe Courks ot 0wpeals ave recoqnized #o hove qn inherenk power %o vecoll therr
mandate ... khe PoWer Can be exercised only in exkvaordinary Circumskances.” Colderon,
523 0.5, ok 544-50. When O\ fvand was pevpekraked upon the Courk by o\ porkd ,
Yecoll 0f he mandoke Way Worranked by +he Courk OF (\ppeols for xhe inkeresk 04
Jnekice. Hozel- Atlas Glass Co. v. Horkford- Empire Co., 322 W.S. 238 (1844). The .
Courk’s “ hiskoric power of efuiky fo Sek 0side frondalently beqokken judqment i%
necessory 4o khe inkeqriky of ¥he Cowrks.” Chambers v. NASCO Lac., Sol U.S. 32, .
44 (1941). S
— In4he Currenk COSQ, O\ vanduient Conduck- Purposesul Falsificakion 0% +he Sackunl
Qvidence in Ahe record in order 40 Sevve iks binsed ond Unjusk Opinion Khak there
exisked no gckual Conflick 0% inkereSk and Pexikioner X Aid nok receive inetfeckivg
DSiskance of Counsel, was Corried owk by khe districk Courk thak was Sueposed 4o
be foir ond imparkial when. ik dischorqed xS duties 0% ¥he 0%fice. See Code for
Ahe Uniked Skakes Tudae Conton 3 (“A judae Should Perform he dudies ok #he 044ice
foirly, imparkially and diliqenkly”). Tf +he districk Courk’s Such & frondulent Conduck
is allowed in 4he judicial proceedings or if +he Courk is odlowed 4o alker #he makerial
£actuol evidence inAhe record in Khe Jdiciol Processes in order ko SerVe kS binsed.
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