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Anthony Daniels, proceeding pro se, petitions this
Court for a writ of habeas corpus pursﬁant to 28 U.S.C. § 2254.
Petition, ECF No. 1 (“Pet.”). Daniels challenges his
convictions for two robberies committed six days apart in April
2012 in Brooklyn. In both incidents, a partialiy masked ﬁan
followed a woman into her apartment building and robbed her.
The“first srobbery:was--witnessed.ondybyishet viictim.  Poddce.

officers ‘quickly. responded:tonthe  Second; JHowekier; #dnd Got..a....,

d8ckiatthersyspect. They also recovered items he had

discarded, including the metal object he had used to threaten

the victim — a crude facsimile of a gun. Days later, one.of.the

Uﬁ@spbﬁdihgwgifiG@mSR@iﬁWéQﬁ@@@Q@i@Té%iéyQgpﬁu&den@&fiedﬁAnﬁhony_

2t d i

£ ...That  officeT FHUTWoth victims. then,

~¢Ldentified,Daniels?iﬁféfﬁingppy~at which point he was charged.

Following a bench trial in 2014, Daniels was convicted
of two counts of Robbery in the First Degree and one count each
of Attempted Assault in the Second and Third Degrée-.l He is
currently in the custody of Green Haven Correctional Facility in
Dutchess County, New York. |

I construevDaniels’ petition liberally, as is fequired
for pro se litigants. E.g., Johnson v. Fogg, 653 F.2d 750, 753

(2d Cir. 1981). On that basis, I read him to assert the

! The judge declined to consider an additional count - for third-degree
robbery — after convicting Daniels of first-degree robbery. Trial Transcript
(“T.”) 390:9-11, ECF No. 16-3.
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following claims: (1) the photo array and lineup violated the
Due Process Clause of the Fourteenth Aﬁendment because they were
condﬁcted in a suggestive manner; (2) he was convicted on the
basis of insufficient evidence, also in violation of due
process; (3) the prosecution violated its obligations under
Brady v. Maryland, 373 U.S. 82 (1967), by failing to produce
certain exculpatory evidence, and committed prosecutorial
misconduct by failing to correct false testimony; (4) trial
counsel was constitutionally ineffective becagse, among.othef
things, he failed to assert an affirmative defense under state
- law that the weaéon used in the first robbery was inoperable;
(5) the convictions for first- and third-degree  robbery violated
the Déﬁble Jeopardy Clause; (6) thefe was no prbbable‘cause_for
Daniels’ arrest; and (7) he isractualiy iﬁndcent; as shown by
certain newly discovered evidence.

None of these ciaims has merit. For the reéSons set
forth below, the petition is denied.

I. Backgréund

A. Pre-Trial Hearing

Prior to trial, Daniels moved under Wade v. United
States, 388 U.S. Zlé'(1967), to suppress any testimony at trial
,gppcerningﬁ%hewphotOwérmaywandwiineupnas unduly -suggestive.
Hearing.Transcript ("H.”) 54:23-56:17, ECF No. 16-1. He also

argued a second basis to suppress the lineup identifications:
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that £he poiiCe lacked probable cause to.arrest him, and
therefore he should not have appeared in that lineup in the
first place. See H. 34:19-21 {citing Duﬁaway v. New Yofk, 442
U.5. 200 (1979)). State Supreme Coﬁrt Justice Jon Firétog
conducted a hearing on the Wade and-Dunaway.motions on December
4,-2013;'the prosecution called the investigating agent,
Detective Marisol Bonilla of the 90th Precinct, as its sole
witness. Bonilla tesfified about the staﬁements she took frqm
the victims andvresponding officers and the identificétion
procedures she conducted.

| Bonilla’s téstimony began with the second robbery (of.
Taylof Westfall). Bonilla and her partnér took a statement from
Westfall on the night of that incident - April i2, 2012. Id. at
38:8-11. Westfall reported that at approximately.9;50 p.m., she
was walking into the vestibule of her apartment building - at
155 Manhattan Avenue in Williamsburg, Brooklyn - when a man
entered behind her and tried to grab her purse.  Id. at 5:6-10,
5:21—24; When she would not let go of it, he hit.her over the
head four to five times with what éppéared to be a firearm. . Iq.
at 5:10-13. Westfall fell to the ground, and the suspect kicked
her. Id. at 5:14-16. The suspect ran out of the building with
her purse and fled by bicycle. Id. at 5:16-17. She followed
him into the street, screaming for help, id. at 6:1-3, and ‘an

unmarked police vehicle pulled up. Id. at 6:4—5, 10:21. She
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told the occupants — Officer Arias? and Sergeant Angel Taveras —
what happened, and they gavé chase. Id. at 6:i6-7. Wgstfall

later described the suspect to Bo@i&&aﬁas$§m@$§jhTﬁb&a@#I.innh}s
*riﬁd*@bGUt'fiYELEégi;18§,pounds,uweariﬂgwa@bpown hoodggmqﬁd a,_

w;bL@@kﬁSwQatgrroer%i¢mﬁw“Jd,fatﬁ6}20—22u

3

The officers spotted a suspect bumﬁlmﬁt“éigﬁtwoﬁfhfmg
shortly thereafter. Id. at 10:2-23. They broadcast the |
suspect’s description and location over the NYPD radio network.
See id. af 8:22-9:7. ‘Officer Arias-told“Bonilia_thatyheﬂﬁﬂever
got"tdﬁsgeuih@?[suspéét‘sﬂ'ﬁace;”‘buﬁmdescrfbedﬁthé suspect-as-
fmaiéf?T@%&aCk{,]‘wggggpgnggg@vhqodie+§weater . . . [and] a
black jacket over it.” Id. at 10:23-25,

Officer Sean Hughes was aiso in the vicinity when he
heard the radio call. Id. at 8:20-21. =§ugh§§@wgnt\immediatély
- to- the-location. mentioned infthé:call - the intersection of
Lorimer Street and Throop Avenue - and saw a man on a bicycle
fitting the description. Id. at 9:4-10. The suspect turned
from Throop onto Wallabout Street and threw what appeared to be
a black or silver firearm over a fence at 398 Wallabout. Id. at
9:14-17. Hughes continued pursuit, but the éuspect eluded
arrest.v Id. at 9:22-23. Hughes described the suspect to

Bonilla as “male[,] black, 40 to 45 years old,” and having

2 Officer Arias’s first name does not appear in the record.

6
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“pocked skin, wearing a black sweater with a rust color hoodie,
sweater underneath.” Id. at 10:7-8.

| Arias and Taveras went back to the scene of the
robbery to pick up Westfall. Id. at 11:3-5. They had heard

over the radio that items related to the robbery had been

located andufFoekiWestEal yastheme,. Id. at 11:8-9.
Westfall identified her pufse, whiéh the suspect had discarded
while in flight. Id. at 37:6-10. She identified a hooded
sweatshirt found on the ground as matching the one the suspect
had been wearing. Id. at 37:11-14. She also identifiéd the
weapon the suspect had used. .Id. at 37:15-18. And she |
.identified an abandoned.bicycle as the one on‘which the suspect
had fled. Id. at 37:19-21.

The officers then returned to the 90th Precinct
stationhouse with Westfall, where they met with Detective
Bonilla.. Id. at 11:12-18. Bonilla showed Westfall and Hughes

“hundreds” of intake photographs from the NYPD’s “photo manager

ghe~suspeet, but they

system?-sbased..on; their-deseriptdons:.c

Id. at 11:21-25, 41:24-

The following week, a sergeant from a neighboring
precinct contacted Bonilla to inform her of a case from a few
years earlier that involved a similar robbery committed by an

individual who was similarly described by an eyewitness. Id. at

7
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\
12:5-11. The sergeant told Bonilla that Daniels had been

investigated for the offense. Id. at 12:8-20. Bonilla looked

up Daniels in New York State’s criminal records database and saw

that he %@ﬁ. S?%§ﬁ§5g¢%1~ a black male
between forty and forty-five years old, and around 5’8”.3 Id. at
12:12-13:2. Bonilla pulled Daniels’ photo and compiled a photo
array wifh five “fillgr” photos from the database. Id. at
12E20—14:8}‘ On April 18, she showed the array to Officer
Hughes, who identified Daniels as the suspect;} Id. at 15:1-9.
After Bonilla issued é “wanted poster,” Daniels; attorney
arranged for him to self-surrender on April 26. - Id. at 16:6-7,
33:8-18. |

Also on April‘26,'Bonilla took a stétement from Ashley
Reardon, the victim of a recent, similar :obbery. Id. at 33:19-
20. Reardon told Bonilla that she was entering hér bﬁilding
around 7:00 a.m. on April 6 — about a week before the Westfall
robbery — when she noticed a man behind her. Id. at 17:11-21.
The man told Reardon to get in the elevator, not to séream, and
that. he was not going to hurt her. Id. at 17:25-18:2. He was
holding a “shiny chrome cdloréd object that [Reardon] described
as [having] a long cylinder shape,” though Reardon was unsure

whether it was a firearm. Id. at 18:17-19. The perpetrator

3 Daniels’ date of birth is April 23, 1967, so he was 44 years old at
the time of the robberies. T. 3:19, ECF No. 16-1. Daniels is 5’9" tall.
Pet.’s Pre-Appeal Mot. to Vacate Conviction 15, ECF No. 16-4.

8
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- demanded that Reardon give him money, but Reardon replied that
she had only a cell phone. Id. at 18:3-5. The man searched
hef, took the phone; and fled. Id. at 18:5—21. Reardon
described the man as appfoximateiy six feet tall, “light.skinﬁed
black or'dafk skinned Hispanic," wearing a camouflage hooded
sweatshirt, black vést, and tan cargo pants. Id. at 18:23-19:2.

After taking Reardon’s'statement (and after Daniels
had self—éufrendered), Bonil;a conducted a‘lineup at the 90th
Precinct. Three people viewed the lineup: Reardon, Westfall,
and Officer Hughes. The lineup included Daniels and five
“fillers.” Id. at 20:20-24. Tﬁe fillers were generally similar
to Daniels in appearance: “all male{,] black[], bald [like |
Daniels]}, between ,‘. . five six to five nine, apbroximateiy-lSO
to 185 pbunds.” Id. at 21:3-9. All six men wore the same color
t-shirt. Id. at 21:10-18. Daniels chose a seat, and his
attorney was presentl Id. at 21:22-22:7.

Reardon, Wesﬁfall, and Hﬁghes each arrived at the‘
precinct separately and were isolated in separéte rooms prior to
the lineupf Id. at 22:13-16. They werevinstructed to take
their time andrto let Bonilla know whether they recognized |
anyone. Id. at 24:1-5 (Reardon), 26:9-11 (Westfall), 28:22-25
(Hughes). Each witness viewed the lineup separately, andzeach

identified Daniels. Id. at 24:16-19, 26:21-24, 29:4-9. Bonilla

testified that Reardon “stgffggwto'cry” when she saw Daniels and
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said, “He robbed me.” Id. at 24;2—23. Westfall, likewise,
said, “[T]lhat’s the guy who mugged [me].” Id. at‘26:25—2.'
Hughes stéted that Daniels “was the guy he chased during
the . . . robbery.” Id. at é9:9—10.

In cross-examining Detective Bonilla, Daniels"counsel
sought to establish that the witnesses could not have recognizea
the perpetrator because his face was covéred by a mask. Bonilla

C

or0fficer:Hughes<had.

o T

Westfal

P

testified, however, thatunéither,

Na

- face.was+covered. Id. at

lf ‘35:19;36:2, 39:10-12. When Daniels’ counsel asked Bonilla if
she knew that “Westfall testified in the Grand Jury . . . that
[the.suspect] was wearing a mask the entire time,”:Beniilila
.testTfieduthathhé'had“not%beenAawaﬁe@GfYthatftestimonyvand did
not recall askin§ Westfall whether the suspect had worn a mask.
Id. at 38:22—39:6!4

‘At the conclusion of the hearing, Justice Firetog

denied Daniels’ motions. He denied: thexWade motion upon:-£inding

that the photographic array and lineup we§$~nq§;§uggeétive and

¢ The grand jury testimony that was the subject of counsel’s question is
not in the record. Nevertheless, by Daniels’ own account, Westfall testified
to the grand jury that although the perpetrator was masked, she was able to
identify him “by his height, build, eyes, complexion, and how hard he hit
[her].” Pet. 26. Westfall’s trial testimony regarding this issue, as
discussed)below, is consistent with Daniels’ account of her grand jury
testimony. Indeed, had Westfall’s trial testimony been at odds with her
grand jury testimony on this point, Daniels’ counsel might have been expected
to address the discrepancy on cross-examination, but he did not do so -
despite probing other eleéments of her grand jury testimony. See T. 62:21-
64:20, ECF No. le6-1.

£,
I e,

; N
S 10

i
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that the procedures used in conducting then werespermissible.-

Id. at 55:22-56:17. -G

5
TR

w@ﬁhaan’mot¢ong$Q¢ﬂ ineup, wWhichsmas..

uppress;.evidence  fir¢

. prédicated-ohithe same. argunents. Id. at 56:18-19.

B. Trial
Daniels waived his right to a jury trial, and a bench
trial was held over five days in May 2014 before Justice Albert

Tomei.

1. State’s Case-in—Chiéf

The State put on seven witnesses: thg two victims,
~ Westfall and Reardon; Officer Hughes and Sergeant Taveras;
Detective Bonilla; Officer Jerry St. Louis, who recovered the
weapon; and Samantha-Rappa—Jiovagnoli of the New York City
Office of Chief Medical Examiner, a forensic.specialist who
conducted DNA testing on certain evidence.

Reardon, WeStfall, and Hughes testified to the
robberies apd their aftermath. Reardon testified that aftervShe
entered her apartmént building on the morning of April 6, she
heard “murmuring” and noticed that someone had caught the door
behind hef. T. 5:12-15, ECF No.q16—l. She “looked at.the
person and tried to figure out who it was,” thinking it might be
the new superintendent. Id. at 5:16-20. When the intruder

PR

first entered the building, he was Wearing a hoodie with the™

hood up, but nothing covered his face. Id. at 6:14-19, 25:18-

11
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21. Reardon confirmed that she Was able to see the individual’s
face at that time. Id. at 6:14-16. It was a “bright, sunny,
spring day” and the lighting in the'lobby, which had two glass
doors, was “very bright.” Id. at 6:20—24: She'told him that he
did not bélong there. Id. at 25:5-20. The intruder‘then told
Reérdon'to “get into the elevator.” Id. at 10:3-5, 25:22-26:6.
At that poiﬁt, he spulled a mask over his face from somewhere
around his Qeck.” Id. at 10:3-5. The mask covered his face to
‘the “nose area,” but it “didn’t cover his eyes.” Id..at 28;1—2.

Westfall, in turn, testified to being robbed on April-
12. When she saw the suspect, he was wearing a “brown hoody”
'and “ski ﬁask;” Id. at 39:2-4, 40:1-3. Westfall testifiéd
that the mask went‘“ué to his nose” but that it was not covering
his eyes. Id. at 39:8-15. When asked whether she»could see
part of ﬁis face, Westfall replied, “Yes.” Id. at 39:16-18.
She could also “tell his height . . . tand] build.” .Id. at
40:1-3. The vestibule in her building, too, was bfightly lit.
Id. at 40:6-12. |

Sergeant Taveras testified to the immediate aftérmath
'of the_Wéstfall robbery. Téveras was in an unmarked car with
Officer.Arias, stopped at a réd light, Qhen they “hea?d a female‘
screaminé.” Id. at 69:i2—20. “Soon after,” they saw a man pass’
them on a small, purple bicycle with “a female purse on the bar

of the bike.” Id. at 70:1-14. A “couple of people and the

12
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female” pointed towards him. Id. at 70:22—23{ Sergeant Taveras
described the man as being “covered up” and wearing a sweatshirt
that “at that tiﬁé . . . looked red,” but that he later saw as
“brown/” and a “black jacket.” ‘Id;'at 70:3-71:4. They followed
the man and put out a radio alert fegarding a “ﬁale[,] black,
red sweatshirt” and his location. Id. at 73:1-2.

Officer Hughes testified that he heard the radio
alert, and then - approximately twenty or thirty seconds later -
saw.a man who fit the description turning onto Wallabout Street.
T. 97:7—25,vECF,No. 16-2. Following the suspect in ﬁis veﬁicle,
and while about “two car lengths away,” Hughes “saw [the
suspect] go into his,waistband,”‘take.a “metallic” object, and
“throwvit over the fence” of a tire shop at 398 Wallabout
Street. Id. at 100:1—6, 101:14-17. Officer Hughes then “jumped
£he curb” to “try to block” him. -Id. at 98:8-12. At that |
point, he saw the suspect’s face “very quickly.” Id. at 116:16-
17, 118:3 (Hughes got.a “[f]leeting glimpse of his faée”). The"
" suspect was‘wearing the hood up, but his face was not
“completely Conéeal[ed].” Id. at 116:21-24.. Hgghes testified
that when he jumped the curb, the‘suspect looked him “right into
the face with a sheer mask of terror,” iikely because he thought
vHughes was going to run him over. Id. at 119:4-6. Hughes

testified. that the street was “very well-lit.” Id. at 125:6.

13
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Reardon, Westfail, and Hughes all identified‘Daniels
in court. See T..89:17—23 (Reardon)}, ECF No. 16-1; id! at
40:13-16 (Westfall); T. 99:12-13 (Hughes), ECF No. 16-2. Other
witnesses testified about evidence recovered — the brown hoodie
"and black  sweater, the weapon, and thé bicycle. Officer St.
Louis testified about recovering the weapon, which was actually
a “simulated firearm” made from a cylindrical pipe with “two
screwdrivers inside of a [black] sock” with a “purple band
aroﬁnd it” to simulate a handle. T. 136:19—23( ECF No.- 16-2.
The parties stipulated that.Nagy Bekhit from the NYPD’s
criminalistics section would have testified that the weapon had
become contaminated in police custody, and that Detective
Cynthia Ramirez from the NYPD’s latent print section would have
testified that no recovered fingerprints matched Daniels’. Id.
~at 204:9-205:6, 205:24-206:9. Rappa—diovagnoli teétified that
Danielé’ DNA was found on the brown “sweater” that officers
recovered on the ground and on both bicycle handlebars. Id. at
241:12-21. She also stated thatvthere was “very strong”Asupport
for a determination that Daniels was a DNA contributor to the
black sweater and the two socks. Id. at 241:10-21.

At the conclusion of the State’s case—in—chief,
Daniels’ counsel moved for dismissal, alleging that the State
had failed “to prove a prima facie case.” T. 255:3-6, ECF No.

\

16—3. Justice Tomei denied the motion. Id. at 255:7.

14
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2. Defensé Case

Daniels was the only defense witness; he dénied-
involvement in either robbery. He testified on direct
examination that he “guess{ed]” he had been home on thé'morning
of April 6y~éOl2, when the Reardon robbery occurred. Id. at
259:25-260:2. buring cross;examination, however, he
acknowledged havihg testified to the gfand jury that he had been
instailing air conditioners for “Miss Mimi,” the mother of his
theﬁ—girlfriend Vicky Moffitt, that morning. Id. at 272:8-12.
Daniels then took the position during cross-examination that he
had, in fact, been at Miss Mimi’s on the morning of April 6th.
Id. at 274:6-11.

Daniels also teétifiéd to the events of April 12,
2012, the night of the Westfall robbery! He stated”that at
around 9:00 p.m., he was in the apartment Qf his upstairs
neighbor, Stephanie Simon. Id. at 261:5-262:1. Daniels claimed
to have beén doing contracting work for Simoﬁ, which he finished
arbundv9:30 or 9:45 pjm. Id. at 265:21—23. When he left, he
headed towards a McDonald’s on Broadway, which would have been
about .a twenty-minute walk. Id. at 266:1-10. baniels testified
that_in the‘vicinity of Wallabout Street and Flpshing AQenue, he
saw a man “peeking out” from between parked cars, who suddenly
“jﬁmp[ed] out,” dropped a bicycle on fhe sidewalk, and ran off.

Id. at 266:11-24. Daniels said that he walked over tb the

15
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bicycle and picked it.up, thinking that he might be able to fixl
it up for his daughter. Id. at 309:20-310:22. As he picked it
up, a piece.of the bike fell off; it was a “weird” object that
looked like a pipe - the exhibit that the State later
introduced. Id. at 267:4-6. Daniels'testified that, thinking
nothing of.the object, he threw it over a fence and started to
ride the bicycle. Id. at 267:10-11. Within a few minutes, a
police car drové.up, cut him off .on the sidewalk, and yelled for
him to “freeze.” Id. at 267:11—14; Daniels testified that he
fled on the bicycle, believing he might be in trouble fqr téking
it.  Id. ét 267:15-17. He then discarded the bicycle and walked
home. Id. at.318:3—3l9:18. Daniels recalled wearing |

construction clothing that night, including a blue jacket, a

brown hoodie, and dark‘blue pants. Id. at 268:4-6.

3. State’s Rebuttal Case
In rebuttal, the State introduced the audio recordings
of two phone calls that Daniels made while incarcerated at
’ .

Rikers Island to Vicky Moffitt.®> Daniels was heard on the

recordings asking Moffitt to convince Stephanie Simon, a woman

'

5 Transcripts of Daniels’ calls do not appear in the  record. The trial
transcript indicates that the audio recordings were played in court, but the
court reporter did not transcribe the calls. See T. 355:13, ECF No. 16-3
(“Whereupon, an audiotape [of the April 29, 2012 call] was played.”); id. at
357:20 (“Whereupon, an audiotape [of the May 2, 2012 call] was played.”).
Daniels does not question the accuracy of the State’s representations of the
contents of those calls.

16
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named Danielle, ¢ andlMiss Mimi to testify in his defense at
trial.  Aff. in Opp’'n tobPet. (“Opp’'n Br.4) 99 28-30, ECF No.
l6.7 During the April 29, 2012 call, Moffitt stated that Daniels
was.éskiﬁg Simon to “lie in court” becauée.Danielslwas not, in
fact, at Simon’s home on April 12. Id. ¥ 28.° Daniels replied,
“I know, but I need her; I need her.” Id.' On the recording of
the May 2, 2012 call, Moffitt was heafd saying that Miss Mimi,
too, was afraid that she and Danielle would “get caught out
there with perjury” if questioned about when Danieis was in her
home. = Id. ﬂ}29. Daniels responded that Miss Mimi and Danielle
would not get in trouble because nobody had seen him, and “them
people lie every day.” Id. In that call, Daniels also told
Moffitt that Simon did not need to give an exact time that he
left her apartment - just that he left before 10 p.m., because

the incident occurred at around 9:45 p.m. Id. { 30.

4. Conviction and Sentencing
The bench trial concluded on May 19, 2014. That same
day, Justice Tomei found Daniels guilty of two counts of Robbery
~in the First Degree — one each for the Reardon énd Westfall

robberies - and one count each of Attempted Assault in the

6 Danielle’s last name does not appear in the record.
7 In his reply to the State’s opposition brief, Daniels does not contest

the State’s account of the call recordings that the State played at trial.
See generally Pet. Reply, ECF No. 17. .
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.Sec§nd and Third Degrees for Westfall.8 T. 390:4—25, ECF No. 1lo6-
3. Daniels was sentenced bn June 11, 2014. Justice Tomei found
that Daniels qualified as a “second violent felony offender”
unde; Article 70 of the New York Penal Code due té his prior.
cdﬁvictions for Robbery in the Third Degree and Robbefy in the
Firét Degree. Sentencing Transcript (“S.”) 2:9—3:19, 4:18-19,
ECF No. 16—3; In light of this designation) the judge sentenced
Daniels to twenty years’ imprisonment and five years’ post-
releaSé supérvision on:each of the two Robbery counts, -two-to-
four yearé’.iﬁprisqnment on the Attempted Assault in the Second
Degree cdnviction,»and a conditional discharge on the'cohvictibn_
for Attempted Assault in the Third Degree. Id. at 7:3-24. All
sentences were to run concurrently. Id. |
C. Appeals and Collateral Proceedings

Daniels filed a pre—appeal'motion to vacéte the
judgment of conviction under C.P.L.R. § 440:.10, see MotF to
Vacate, ECF No. 16-4, which Justice Tomei denied. See Order
Denying Mot. to Vacate, ECF No. 16-6. Daniels then appealed his

convictions to the Appellate Division, Second Department. That

8 Although Attempted Assault in the Third Degree'is'a lesser-included
offense of Attempted Assault in the Second Degree, see People v. Santos,

982 N.Y.S.2d 183, 184 (App. Div. 2d Dep’t 2014), Daniels does not raise a
double jecpardy argument on this point. In any event, habeas relief would be
unavailable on such a claim because his sentences are running concurrently.
See Kassir v. United States, 3 F.4th 556, 569 (2d Cir. 2021) (“Courts may
decline to consider collateral challenges to a conviction’s validity if the
petitioner is concurrently serving an equal or longer sentence on another
valid count of conviction.”).

18
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court éffirmed the conviction and sentence. See People v.
Daniels, 78 N.Y.S.3d 678 (App. Div. 2d Dep’t 2018). Daniels
then sought leave to appeal to the Néw York Court of Appealsﬁ
which Qas denied; the conviction therefore became final on
November 30, 2018. See PéOple v. Daniels, 115 N;E.3d 633 (N.Y.
2018) . Daniels also filed two additional motions to vacate the
judgment of conviction under C.P.L.R. §»440.10 - one in 2018 and
another in 2019. See 2018 Mot. to Vacate, ECF Nq. 1l6-13; 2619
Mot. to Vacate, ECF No. 16-17. The state Supreme Courtvdenied
both motions. See 2018 Order Denying Mot. to.Vacate, ECF No.
16—15; 2019 Order Denying Mot. to Vacate, ECF No. 16-19. And
the Appellate Division deniéd leave to appeal those degisions.
See 2018 Order Denying Leave to Appeal, ECF No.‘16—16; 2020
Order Deﬁying Leave to Appeal, ECF No. 16-20.

This petition was filed on November 20, 2019, within
'the one-year statute of limitations'sét out by therAntiterrorism
and Effective Death Penalty Act of 1996 (“AEDPA”). vSee |
28 U.S.C. § 2244(d) (1). The respondent acknowledges that
Daniels’ claims have been fully exhausted. Opp’n Br. q 2;

II. Legal Standards

28 U.S.C. § 2254, as amended by AEDPA, governs an
application for a writ of habeas corpus for a person in custody
pursuant to the judgment of a state court. Under AEDPA, a

petitioner éhallenging a determination that was “adjudicated on

\
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the merits; in state court musf demonstrate that the state
decision “was contréry to, or involved an unreasonablé
application of, clearly estabiished Federal law, as determined
" by the Supremé Court of tﬁe United States,” 28 U.S.C.

‘§ 2254 (d) (1), or was_“based on én ﬁnreasonable determination of
.the facts in light of the evidence presented in the State court
proceeding.” Id. § 2254(d) (2). The state court’s findiﬁgs of
fact are “presumed to be corréct,” and the petitioner Caﬁ rebut
this presumption only “by clear aﬁd‘convincing evidence.” Id.
S 2254(é)(1).

A legal conclusion is “contrary to” clearly
established federal léw if it “contradicts the governing law set
forth in” the Supreme Court’s cases or “éonfroﬁts a set of facts
that are materially indistinguishable from a decision” of the
Supreme Court, yet “arrives at a result different from [that]
precedént.f Price v. Vincent, 538 U.S. 634, 640 (2003).° And a
decision involves an “unreasonable application” of federél law
Qif thevstate Cou;t identifies the correct governing legal
principle7 in the Supremé Court’s decisions but “unreasonably
applies that principle to the facts of ﬁhe prisoner’s case.”

Williams v. Taylor, 529 U.S. 362, 413 (2000). It is the

P

® Unless otherwise noted, when quoting judicial decisions this order
accepts all alterations and omits all citations, footnotes, and internal
quotation marks. :
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petitioner’s burden to show that the state court'applied the
governing principle in an objectively unreasonable manner.
Price, 538 U.S. at 641.

It is not enough that the federal court conclude, in
its independeﬁt judgment, that the state court’s decision was
incorrect or erroneous: “[A] state courtvdecision must be not
only erroneous but'also unreasonable. vSome4increment of
‘incorrectness beyond error is required.” Francis S. v. Stone,
221 F.3d 100, 111 (2d Cir. 2000).

IIT. Discussion
A. Identification Procedures and Evidence
Liberally constrﬁéd, the petition makes two claims

related to the identification of Daniels: (l) the pretrial

- were~unduly-"§uggestivei™and (2) the identification evidence at
trial was insufficient to convict.

1. The Photo Array Shown to Officer Hughes

The Due Process Clause of the Fourteenth Amendment
fqrbid;’identification procedures that are “so impermissibly
suggestive as to give rise to a very substantial likelihood of
'irreparable misidentification.” Simmons v. United States,

390 U.s. 377, 384 (1968). ™“For both pretrial and in-court

-identificatiohs, the linchpin of admissibility is reliability.”

United States v. Wong; 40 F.3d 1347, 1359 (2d Cir. 1994). Even

21



Case 1:19-cv-06603-EK Document 27 Filed 01/02/23 Page 22 of 54 PagelD #: 1328

“lilf pretrialvérocedures have been unduly suggestive, a court
may nonetheless admit in-court identifiation testimony if the
court determines it to be independently reliable.” Id.
Independent reliability is asséssed on the basis of “the
opportuhity of the witness to view the criminal at the time of
the crime, the witness’ degree of attention, the accuracy of the
witness’ prior description of the criminal, the level of
certainty demonstrated at the confrontation, and the time
between the crime and the confrontation.” Id. 1If, however, no
impermissibly suggestive procedures have been employed, then
“independent reliability is not a constitutionally required
condition of admissibility, and the reliability of the
identification is simply a question fot the jury.” .Id. at 1359.

'DaniQLSwasseftsfthatﬁthe«pfet?iai”idehtificatien
procedUrgs were -suggestive. only-it connection- with GEficer
Hﬁﬁhes’ identification - not the‘victim—witnesses’. Pet. '29.
He claims that Hughes “did not select petitioner based on his
description,” but instead because“petitioner’siphoto background
was_the only'photo with a light baekground that made his photo
standout” in ‘the six-photo array. Id.

Daniels raised thisvciaim on direct appeal, so it is
vpreperly eXhausted. The Appellate Division found that the array
was not suggestivevbecause “the participants were sufficiently

similar in appearance such that there was little likelihood that
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the defendant would be singled out for identificatién based on
particular cﬁaracteristics," and “the fact that the background
of [Daniels’] photoéraph was lighter than the backgroundé of thg
others did not_orient the viewer toward [Daniels] as the
perpetrator.” baniels, 78 N.Y.S.3d at 679.

This conclusion was not an unreasonable application of
clearly_established fedéral law. 1In Simmons, the Court upheld.
the conviction of petitioner Thomas Simmons eveh though he had
appeared in a disproportionate number of photos in the arfay,
which primérily consisted of group photographs, ahd‘where the
police had declined:to-conduct a subsequent lineub to
corrobof&te the photo identification. 390 U.S. at 384-86. The
Appellate Division did not unreasonably apply this law in ruling
that the comparatively lighter background of Daniels’ photo “did
-not orient the viewervtoward [Danieié].aé the perpetrator.”
Daniels, 78 N.Y.S.3d at 679.

I have reviewed a color copy of the photo array and
cannot find‘that the array was impefmissibly suggestive.
Daniels’ photograph did not stand out in any way as to telegraph
his identity to the viewer. The photographs all depict men who
ére black, bald, énd around rouéhly the same gge, and the
background of each is a shade of gray. Aithough the background
.of Daniels’ photo is marginaily lighter than the others, see

Daniels, 78 N.Y.S.3d 678, the gray hues of the others are not
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all uniform, eithe;.‘ For these reasons, I cannot say that
Daniels’ photo is an outlier. See Unifed States v. Douglas, 525
F.3d 225, 243 (2d Cir. 2008) (no suggestivenessvwhere all “head—
shot photographs, all of brown-skinned, non-bespectacled men in
roughly the same age group, with short—crépped hair, non-
receding hairlines, and thin or trimmed mustaches”).. Applying
AEDPA’s deferential standard, Daniels’ claim cénnot succeed.
See Velazquez v. Poole, 614 F. Supp. 2d 284, 301 (E.D.N.Y. 2007)
(reviewing a black-and-white copy of the challenged photo array
-and holding that the state courts did not contraveﬁe Simmdns by
concluding that the array was not unconstitutionally'
suggéstive).A

_Moreove;, even if the background did somehow fender
the array suggestive, there were.independent,indiéia of
reliability such that the trial court could properly have
admitted Hughes’ in—gouft identification. See Wong, 40 F.3d at
1359. Hughes was “close enough to see [the suspect’s] face” for
a “couple of seconds” in a “Vefy well-1lit area.”10 T, 98:20,
116:12-17, ECF No. 16-2. And Hughes had a direct line of sight

because the suspect- “looked [Hughes] right into the face” from

1% Daniels has not said - at least explicitly - that it was improper to
permit an in-court identification based on the allegedly suggestive .
identification procedures. Regardless, that claim would be denied because he
has not established that the pretrial identification procedures were unduly
suggestive to begin with.
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about “[a] foof” away. Id. at 98:17, 119:4-5. 1In Wong, the
Second_Circﬁit explicitly held that a clear view éf a suspectfs
face for as little as “two to three seconds” is “sufficient for
identification.” 40 F.3d at 1360. Accordingly, the facts in
the trial record provide a sufficient basis to conclude that-
Hughes; “pretfial identification was independently reliable‘and
thus admissible.”‘ Id.

2. The Lineup

Daniels does not argue that the iineup shown té

Hughes, Reardén, and Westfall was suggestive. He argues instead
that none of the three should Have participated in any
identification procedure in tﬁe first place, because they had
not seen the suspect's face. Daniels appeérs té base this
argument on (a) Reardon’s call to 911 minutes after the robbery
in which Reardon said the assailant was wearing a mask, ! and (b)
Westfall’s grand jury testimony that the assailant was masked.1!?
Pet. 2. He alleges that Bonilla should havé learned from -
Westfall that “ﬁhe suspect was Wearing a mask ﬁhe entire time”

and asserts that Westfall testified that she “only remember [ed]

1 There is no transcript of Reardon’s 911 call in the record. As with
Daniels’ Rikers Island calls, the trial transcript indicates that the audio
recording was played in court, but the court reporter did not transcribe the
call. See T. 19:11, ECF No. 16-1 (“Whereupon, the audio [of the 911 call] is
played in open Court.”). At trial, Reardon testified that she told the 911
operator that the perpetrator “pulled [a] mask over his face.” Id. at 19:25-
20:1. She explained, however, that she “did see him when he came in from the
second door, including after [seeing him in] the lobby.” Id. at 20:1-2,

12 See supra n.4.
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[Daniels] from the line-up.” Id. at 20, 31-32. Daniels
attempts to bﬁttress this argument about the unreliability of
the lineup by pointing to instances in which the witnesses
allegedly mischéracterized his appearance. See, e.g., id. at
27-28 (contending that “Petitioner did noi fit the primary
‘light skinned’ nor ‘pocked skinned’ distinguishing
characteristics initially‘giveh by witnesses”).

This drglment is coftradicted by the withesses trigT~
”%@s&i@ggﬁ?”ﬁanh of the witnesses testified that they saw at
least part of the pefpetrétorfs face. See T. 6:16 (Reardon), -’
ECF No. 16-1; id. at'39:18 (Westfall); T. 98:25 (Hughes), ECF
No. 16-2. Reardon stated she was able to see the perpetratorfs,
face when he first followed her into the building unmasked.

T. 6:16, ECF‘NQ. le-1. She later clarified why shé had
described the perpetrator td the 911 operator as having been
masked. She explained that she “did see him [unmasked] when he
came in from the second door” of the entrance to the building
and that it was oﬂly later that he “pﬁlled the mask over his
face.” Id. at 20:1-2.

Westfall, as noted above, testified that she saw the
upper portion of the perpetrator’s face, including his_eyes,
because his mask went only “up to his nose.” Id. at 39:2-23.
She testified clearly that she was able to identify Daniels

during the lineup because she remembered his appearance from the
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robbery - specifically, from Daniels “beating [her] in [her]
véStibule.”- Id. at.56:l9—22. Laﬁer, onbcross—éxaminétion, Qﬁen'
asked whether she “identified the defendént here today

based on how he looked at the lineup,” Westfall.answered, “Yes.”
Id. at 62:6-9. But this testimony is not inconsistent_with her
having.recognized him at the lineup as the person who robbéd |
her. Contrary té Daniels’ assertion, Westfall never testified
that she “onl?” recognized Daniels froﬁ the lineup.l See Pet. 26
(alleging “Westfall testified that she ‘only’ remember[ed]
Petitioner from the line-up”).

Hughes, for his part, testified that‘he saw the
suspecf’s face ffom about “[a] foot”.away in a “wery well-lit
area” while chasing the suspect from his éar. T. 98:13-25, ECF
No. 16-2. Against the backdrop of this testimony, Daniels
identifies no clearly established law that was violated (or
misapplied) by the adﬁission of testimony concerning the lineup,
énd points to no objectivelylunreasonable determination of fact
by the trial court.

3. Insufficient Evidence to Conviét

"The petition can also be read to chalienge the
sufficiency of the State’s trial evidence — specifically, to
assert thaf without the improper identification testimony, the
remaining evidence was constitutipnally insufficient. Pet. 30-

32 (alléging that “the People failed to prove Petitioner’s guilt
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beyond a reasonable doubt and the verdict was against the weight
of the evidence”). This claim faiis because Daniels’ conteﬁtion
‘about the identification evidence is unavailing, as described
above; because Daniels does not challengé the photo array shown
to Westfall as suggestive; and also because the state court
rejected the insufficient evidence contention on the merits and
that rejection Qas not contrary to, or an unreasonable
application of, clearly established federal law.

The Dge Process Clause of the Fourteenth Amendment
requires proof beyond a reasonable doubt for a conviction in
state criminal proceedings. Jackson v. Virginia, 443 U.S. 307,
317 (1979). $ﬁ%éﬁé&@2iﬁg@adéﬁffiﬁiéﬁcy:Ofxthg@eVidenbémﬁTﬁﬁﬁ;
“the relevant question is whetherf1&£&erwv$ewing~theZeifdéﬁééﬁfﬂg

aﬁheigéggggﬁ@§b$ﬁamonabie;tOTthewprsecution, any-rationalitrier
éiﬁﬁggﬁzﬁsﬁiﬁﬁkaﬁbﬁfﬁﬁﬁ@?theféé%éhtiéi&eiémen@swqﬁwthE%eximé

‘reasonable fdoubts” Id. at 319. Thus, “in a challenge

beyond:
to a state criminal conviction brought under 28 U.S.C. § 2254

the applicant is entitled to habeas corpus relief if it is
found tﬁat upon the record evidence adduced at the trial no
rational trier of fact could have found proof of guilt beyond a
reasonable doubt.” Id. at 324.

The Appéllate Division denied Daniels’ sufficiency

claim on a procedural ground: namely, Daniels’ failure to

preserve the issue for appellate review. The Appellate Division

: Qg .



Case 1_:_1'9-cv-06603-EK Document 27 Filed 01/02/23 Page 29 of 54 PagelD #: 1335

statéd only that “[tlhe defendant’s contention, raiéed in his
main bfief and pro se supplemental brief, thatvthe
identification evidence-was legally insufficient to support his
convictions of robbery in the first degree, is unpreserved for
appellate review,” citing C.P.L.R. § 470.05(2). Daniels, 78
N.Y.S.3d at 679. That holding ié brief and seemingly in tension
with fhe trial record, which shows Daniels’ counsel moving fof
dismissal at the conclusion of the State’s case-in-chief. See
T. 255:3-6, ECF No. 16-3. Nevertheless; the Appellate bivision

natssthe

proceeded to deny the claim on the merits - holding

Gatly=suf

.
N

Lidentity. Peyondarreasonable~doubt. .Daniels, 78 N.Y.S.3d at

679. This determination is thus entitled to AEDPA deference.
‘Daniels’ sufficiency challenge fails. For one, I have

already rejected the claim that the iQentification testimony .
should have been suppfessed. As noted above, all three‘
identification witnesses testified that the? did see'Daniels’
face. Even “where there are conflicts in the testimony,
[federal courts] defer to the jury’s determination of the weight
of the evidence and the credibility of the witnesses.”. United
States v. Besf, 219 F.3d 192, 200 (2d Cir.-ZOQO)gbsee aiso
Maldonado v. écully, 86 F.3d 32, 35 (2d Cir. 1996)
(“[A]ssessments of the weight of the evidence or the credibility

of witnesses are for the jury and not grounds for reversal on
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appeal . . . .”)i This deference applies with equal force to a
judge’s credibility determinatioﬁs in a bench trial. See-Vt.
Microsystems, Inc. v.‘Autodesk, Inc., 88(F;3d 142, 151 (2d Cir.
1996) (“Credibility determinations . . . after a bench trial are
~entitled to great deference and will not be everturned on appeal
unless Clearly erroneous.”). And for Sufficiency claims on
habeas review under Jackson, 443 UiS. 307, “the assessment of
the Credibility of witnesses is generally beyond the scope of
review.” 'Schlup v. Delo, 513 U.S. 298, 330 (1995) . Thue/ I
find no basis to question Justice Tomei’s credibility
determinations.

Moreover, the State put oﬁ a compelling case for
Daniels’ guilt. In particular, three witnesses independently
identified Daniels as the perpetrator, DNA found on items
recovered from the scene matched his, and the Rikers call
recordings revealed him attempting‘to concoct a.false alibi. On
thisbrecord, I caﬁnot say that the Appellate Division’s ruling
on the merits was contrary to, or an unreasonable application
of, clearly established law.
B. Prosecutorial Misconduct

Daniels argues next that the prosecution engaged in
misconduct by (1) failing to disclose exculpatdry evidence under

Brady v. Maryland, 373 U.S. 82 (1967); (2) failing to correct

A
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false testimony from Bonilla; and (3) misstating the testimony
of certain witnesses in its summation.

1. Brady v. Maryland

Daniels claims that the State violated Brady by
withholding fwo pieces of evidence. The first was Ms.
Westfall’s bag, which officers recovered on the street and
returned to her that night; it was'not.produced to theﬁdefénse.

- or introduced at trial. Thevsecond was a surveillance video

- recorded at 398 Wallabout Street on the date of the April 12
robbery, which Bonilla testified showed a police car pursﬁing a
“a male on a bicycle.” Pet. 39-40; T. 162:8-16, ECF No. le6-2.

The prosecﬁtion'has a constitutional obligation to
disclose exculpatory e&idence that “is_matefial either to guilt
or to punishment.” Brady, 373 U.S. at 87. This obligation
“covers not only exculpatory material, but also information that
could be used to impeach a key governmeﬁt-witness.” United .
States v. Coppa, 267 F.3d 132, 135 (éd Cir. 2001). ggqglpgggyy&
‘evidence is considered““material”A“ifutheré»isfé\téésbﬁable
ﬂprobabilit§wiﬁéfﬂ‘héd fhe evidenCeSbeen.disClOséd'to,the,f
'wdeféhSQL;Eh?}?¢$u1t~of the“procgeding“wouldfhave~been,
different 7 Qn\i‘,_t,e.d».S,tat:es..ﬁ.,x/:;.,..;;B_agley‘;‘-:,-~ﬂ.4»-.7~3 U.s. “6v67v, 682 (1985) ,

‘é.. - The Handbag Claim

The state court rejected Daniels’ claim about the

handbag on the merits. Daniels’ counsel did not raise this in
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/

his appellate brief; instead, Daniels asserted it in his pro se
supplemental brief. Snppl. Pro Se Br. 30, ECF No. 16-11. The
Appellate Divisinn did not specifically discuss the Brady claim
relating to Westfall’s purse, but it did hold that Daniels’
“remaining contentions”‘— including those “raiséd in his pfo se
supplemental brief” — were “without merit.” Daniels,
78 N.Y.S.3d at 679. The Second Circuit has held that a state
court’s denial of a federal.claim as simply “without merit” “is
deemed to rest on the merits of the federal claim . . . because
there is no plain statement to the contrary.” Jimenez v.
Walker, 458 f.3d'130, 133, 146 (2d Cif. 2006). 1In sunh cases,
“AEDPA deference applies.” Id. Accordingly, the Appellate
Division’s decision on the Brady claim is accorded AEDPA
deference.

__Daniels does ot point to any“Supreme c@urtprecedentu
that the Appellate Divisionfs judgment allegedly contradicts.
He asserts that the handbag should have been tested for DNA,
which “could have clearly exonerated” himf 'Pet;'lZ; But thé
Supreme Court’s jurisprudence establishes that a complaint about
the inability to conduct DNA testing is not a Brady claim per
.se, given the uncertainty as to whether the results would
actually have been exculpatory. See Skinner v. Switzer;
562 U.S. 521, 536 (2011) (“Unlike DNAItesting, which may yield
exculpatory, incriminating, or inconclusive results, a Brady.

LN 33
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¢

'ciaim, when suécessful postconviction, ﬁecessarily yields
evidenée undermining a conviction . . . .”).

Instead, the Supreﬁe Court has identified a different
(and higher) threshold for allegations that “potentially useful”

evidence has been withheld. Arigoig wWoungbloed, 488 U.S. 51,

57-58 (1988).. “Potentially useful evidence” means “evidentiary
material of which no more can be said than that it could have
been subjected to tests, the reéults of which might have

exonerated the defendant.” Id. at 57. The failure to preserve

such evidence - unlike the failure to preserve actual Brady
material - does not violate a defendant’s federal due process
rights “unless#a=¢riMingI deFEnda v ean-show bad--faith..onsthe

PRrtsof-tHESpsite .Y Id. at 58.

<§ecaﬁ§e;DamLe&sfhasﬂpointedwtomno:evi@encemoﬁwbadﬁ
faith,vthis Brady claim fails on the merits, even absent AED?A
deference.

b. The Surveillance Video Claim

Daniels did not raise the surveillance video claim
until'his second Section 440 motion. See ECF No. 16417, |
Accordingly,'the state Supreme Courf found it to be procedurally
barred under state law. See ECF No. 16419. In reaching that
conclﬁsion, the state court cited both C.P.L.R. § 440.10(2) (c),

which precludes collateral review of an issue that the defendant

was in the position to raise on direct appeal, and Section -
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440.10(3) (c), the rule that Section 440 courts may dismiss
claims not raised in prior Section 440 motions. Id. at 3. The’
state proeedural defect is an “adequate and independent state
bar” preventing habeas relief on this claim. Aparicio v. Artuz,
269 F.3d 78, 93 (2d Cir. 2001) (state court decision on
petitioner’s claim “rested on an adequate and independent state
bar” where petitioner failed to raise it on direct appeal in
accordance with Section_440.10(2)(ci); Rosario v. Bennett, No.
01-Cv-7142, 2002 WL 31852827, at *21 (S.D.N.Y. Dec. 20, 2002)
(“iD]ietrict courts in this Circuit have consistently held

that C.P.L.R. § 440.10(3) (c) constitutes an adequate and
independent state ground barring habeas review.”). Accordingly,
the petition cannot succeed on this basis.

Moreover,‘Deniels has not established that the
surveillance video would actually have been exculpatory. At
most, Daniels’ petitien sets forth that the video had the
potential to demonstrate his‘innoeence. Like the handbag claim,
this_argument.is insufficient to obtain.relief under Brady and
is instead evaluated under Youngbhlood. Daniels does not allege.
‘facts showing that the police acted in bad faith with respect to
the video, either. The claim therefore faiis on this ground in

addition to the state procedural bar.
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2. Use of False Testimony

Daniels also argues that the State elicited false
testimony at trial regarding Daniels’ identification. These.
allegations include that: (1) Offiéer Hughes,“lied about the
clothing descriptidn” by testifying at trial that the NY?DVradio
call said the suspect was wearing a “brown hoody” after stéting
‘in his incident report that he.heard “red hoody,” Pet. 21-22;
and (2) the State éllowed Reardon to testify at»trial that the

suspect was “African BAmerican or dark skinned Latino,” whereas

she had previously told Bonilla that the SuspeCt was si}ght
skinned blaék or dark skinned Hispanic, ” angvDaniels i; “dark
.skinned.” Pet. 26.

| .The Appellate Division held that Danieis’ claim
regarding the use of false testimony was “without merit,”_and
that was not an unreasonable application of the relevant federal
law.v The Supreme Court “has consistently held that a conﬁiction
obtained by the knowihg use of perjured testimony is
fundamentally unfair,'and must be set aside if there is any
feasonable likelihood thatbthe false testimony ébuld have -
affected the ;udgment of the [trier of fact];” United Stateé v.
Agurs, 427>U!S. 97, 103 (i976)ﬂ. “A witness testifying under
éath or affirmation [commits perjdry] if_she gives false
testimony concefning'a'material matter with the willful intent

»

to provide false testimony, rather than as a result of
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confusion, mistake, or faulty memory.” United Stat?s‘v.
Dunnigan, 507 U.S. 87, 94 (1993).

| | Daniels has not established that the prosecution
elicited any perjured testimony/ let alone perjured testimony
that could have affected Justice Tomei’s‘judgment. He points to
no evidence of willful intent to provide false testiﬁony'? or -
evidence that the testimony was actually false in the first
place¥ Instead, he argues that the witnesses lied because they :
made statements that were inconsistent with previous statements.
But this is insﬁfficieﬁt: “Simple inaccuracies or
inconsistencies in testimony'do not rise to the level of
perjury.” United States v. MOnteleoné, 257 F.3d 210, 219 (2d
Cir. 2001); seé also United States v. Sénchez, 969 F.2d 1409,
1415 (Zd Cir. 1992)-(fDifferences in recollection alone do not
add up to perjury.”).

The record provides no basis‘to conclude that Hugheé
or Rearden lied. At trial, Hughes testified that the radio
transmission said that the suspect was wearing a “brown -hoody.”
T. 97:7-8, ECF No. 16-2. Although the radio transmission
actually said the hoodie-was red, see T, 73:7, ECF No. l6-1, by
Danieis’ own account Hughes had correctly described_thé
transmission in his incident report. See Pet. 21. 1In any case,
whether Hughes heard that the hoodie was red or instead brown is

immaterial here. Indeed, Sergeant Taveras testified that the
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hoodie recovered at the scene “was brown, but it looked like it
céuld be mistaken for red. It was like a reddish [color] -
brownish or reddish.” T. 82:25—83:1—2, ECF No. 16-1. This
testimony éuggests that even upon élose'inspectién, the color of
the hoodie might reasonably have béen déscribed either way.
vThué) to thé extent that Hughes’ testimony'was’inc§nsistent with
his previous statement, it was of no consequence. And Reardon’s

testimony that her assailant was “African American or more of. a

o,

darker skinned Latino” is consistent with her previous
description of the suspect as “light-skinned Black or Hispanic.”
-Id. at 6:9-10, 58:9-11. Without more, Daniels’ allegations

suggest - at most - that the witnesses’ testimonies may have

contained minor inconsistencies. .Rafii@ds.hasrnot;ihidWever,
shown that any witness committed perjury. This argument
therefore fails.

3. False Statements in Summation

Daniels also argues that the prosecution marshaled
falsevstatements in summatidn. He.alleges that the prosecutor .
falsely étated that: (1) police found Daniels’ clothiﬁg
“directly across the street” from the simulated gun and “less
than half.a block” from the purse, but the clothing was actualiy
found in a different 1ocation; (2) Officer Hughes “observed

petitioner fleeing 155 Manhattan Avenue,” Westfall’s apartment

building, when Hughes actually testified that he first saw
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Daniels on Throop Avenue; and (3) Sergeant Taveras “broadcast” a
description of the suspect as having a “purple bike and red

when, in fact, Taveras’s radio transmission said “BMX

r”

purse,
bicycle” - but did not include the color —.andvmade no mention
\ .

of é purse. Pet. 15-16, 23-24 (referring to T. 375:19-20,
378:10-12, 379:1—7; 382:6-8, ECF No. 16-3). The Appellate
Division denied this claim, too, on the basis that it was
“without merit.” Daniels, 78 N.Y.S.3d at 679. This

- determination on the merits contravened no clearly established
law and rested on no gnreasonable determination of fact. |

?%:??imiﬁal'EdﬁViction is”n0E;pgipemLi@htiy*overturned

-on:the basis.oef.a:;presecutorts.comments. standing-alone -in an-

_thGrWiée“ﬁaim:prOCeédingj
424 (2d Cir. 1991) (affirming denial of-ﬁébéas petition). And
“rarely will-an attorney’s conduct so infecf a.trial’with undue
prejudice or passion as to‘require reversal.” Ekukpe V.
Santiago, 823 F. App’x 25, 33 (2d Cir. 2020). “Indeed, where
the jury’s verdiét finds substantial support'in the evidence,
counsel’s improper étatements will frequently be de minimis in
the context of the entire trial.” -Id. The Second Circuit/
apblies a three-factor test in determining the existence of
“subétantial prejudice” where a prosecutor’s sgmmation is
.challenged: “the severity of the misconduct; the measures

adopted to cure the misconduct; and the certainty of conviction
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absent the impropef Statements.” Floyd v. Méachum, 907 F.2d
347, 348 (2d Cir. 1990). Habeas relief is the proper remedy
only in ﬁhose “rare cases where the improper comments in a
prosecutor’s summation were so numeroué and, in combination, so
prejudicial that a new trial is required.” Id.

The statements challenged by Daniels do not evidence
misconduct at all, let alone the level of egregious misconduct

here.officers

SULTEN

e PRNTRC NJE N

required to obtain the writ. WThewﬁﬁéfemEn@uaboqt'
foundDa niels’! .clothing=was not FaT8e; insteéad, t;pewp EQSECUtSr:
gécurately summarized the testimony of Deteétive Bonilla and

Sergeant Taveras when she said that Daniels’ clothing was found

’ L
across .the street from where they found the simulated gun and

less than half a block from the purse. See T. 73:22-75:4 5

i
[P
A

‘(Bonilla), 87:3-88:24 (Taveras), ECF No. 16—1;

The other two statementé did exﬁibit minor
inaccuracies, but they do not approach the level of substantial
prejudice. Dan;els is correct that the prosecutor mistakenly
stated that Taveras’s broadcast included ﬁhe color of the
bicycle and mention of the pufse. But Daniels does not say why
these inaccuracies would have mattered, and the matéfiality does‘
not appear on the face of the record. There is, for exampie, no
_suggestion that Taverés.was referring to a different handbag or

bicycle. BAnd as the prosecutor correctly stated in summation,

‘
\\ ( 39
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Taveras testified in court to the color of both items. See id.
at 70:5-14.

Daniels;is correct that the proéecutor referred to'
Hughes’ having “identified the defendant . . . as the person
that he observed fleeing 155 Manhattan Avenue” (Westfall’s-
addfess), when in fact Hughes testified that he saw the suspect
on “Throop AvenueA.-; . one block south of Wallabout.”
f. 97:11-15, ECF Nﬁ; 16-2. This statement was alsb immaterial,
however. The testiﬁony at trial established that: (1) Westfall
saw the suspect fleeing from.the immediate ViCinity of 155

Manhattan Avenue on a “dark-colored BMX bike,” T. 44:11-24, ECF

Y SR B A TS L TSN B QY '-wfw R

No. 16-1; (2)-=soonsthErEatter Sergeant .laveras anesoffice

.saw..the-suspect-riding“a“"purple~bicyecde- that Vlooked..like.a..

.mgMXé#@h”M%ﬁﬁﬁ%%amwﬂﬂﬁ@@ev id. at 69:7-71:18; and (3) thén
Officer Hughes saw the suspect riding a “purple” “BMX type;
bicycle on Throop Avenue. T. 97:11—12, ECF No. 16-2. None of
this iestimony provides a'baéis for relief.

In light of all the evidence before the jﬁdge, these
two misstatements did not cause substantial préjudice such that
théy warrant a new trial. Cf. United States V. George, No. 11-
CR-250, 2012 WL 2564373, at *19 (E.D.NfY. June 29, 2012)
(“"[W]lhile the court finds that the govérnment did misstate

testimony, when viewed against the entire argument to the jury

and placed in context of the court’s instructions [to the jury]
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and the sufficiency of the evidence, thé misstatement was not
plain error or flagrant abuse warranting a new trial;"). As
discussed, the totalify of the evidence was substantial.
Against this overwhelming evidence of Daniels’ guilt, the
prosecutor’s two misstatements were not material to the verdict.
Moreover; “the-risk of prejudicevis much less in a
bench trial than in a jury trial; presumably the trial judge is
aware of the inferences he may draw.” Jones v. LeFevre, No. 86-
Cv-518, 1987 WL 8404, at *5 (E.D.N.Y. Mar. 4, 1987); see also
United States v. Foley, 871 F.2d 235, 240 (st Cir. 1989). The
judge is “presumed to have considered only admissiblelevidence
in making [hisi findings.” Bodenburg v. Conway, No. 05-CV-
01119, 2007 WL 2295812, at *10 (E.D.N.Y. Aqg. 4, 2007). There
was also no jury to whom the judge could have given a curative

instruction.

vpré@'ﬁi@%*byﬁﬁﬁ*ﬁ
too, Daniels’ argument is unavailing.
C. Ineffective Assistance of Counsel

Daniels next asserts various ineffective assistance of
trial counsel claims. Only‘one of these arguments — relating to
trial counsel’s omission to assert an affirmative defense —Wast
exhaus@edu@@ﬁoréﬁtﬁégsﬁa®6ﬂ€@m@£ﬁy which found it meritless.

Daniels’ other ineffective assistance arguments were not
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properly presented to the state courts and are thus procedurally
barred.

On.habeas review, the question is whether the state

court’s ineffective assistance determination was contrary to, or

an unreasonable application of, Strickland v.‘Washington,

466 U.S. 668 (1984).. See Williams, 529 U.S. at 390. Pursuent
to Strickland, an individual claiming ineffective assistance

(i) “must show that counsel’s performance was deficient,” suCh
that “in light of all the circumstances, the identified acrs or
omissions were outside the wide range of professionally

- competent assistance,” and (2) “that the deficient performance
prejudiced  the defense” ;n\the sense that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the
result of the proceeding\eould have been different.” _Bennett v.
United Stetes,(663 F.3d 7i, 84 (2d Cir. 2011). “[Clounsel is
strongly presumed to have rendered adequate assistance and made
all signifieant decisions in the exercise of reasonable
professional judgment.” Strickland, 466 U.S. at 690. Combined
with the deferepce built into AEDPA, habeas review of |
.ineffective assistance claims becomes “doubly deferential.”

Yarborough v. Gentry, 540 U.S. 1, 6 (2003).

1. The Affirmative Defense Under Section 160.15(4)

On direct appeal, Daniels asserted that his trial

counsel was-conetitutionally ineffective because he failed to

42
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assert the affirmative defense that the weapon used in one of
the two robberies — the Reardon robbery — was inoperable. Pet.
16. The Appellate Division dénied the claim witheut
elaboration, finding it to be “without merit.” Daniels,
78 N.Y.S.3d at 679. Accordingly, this claim was properly
exhausted under AEDPA, and the Appellate Division’s judgment is
subject to deferential review. See Jimenez, 458 F.3d at 146.
Against that background, Daniels is not_eptitled to habeas
relief. “ i
As noted above, Daniels waigconvicted of two counts of

first-degree robbery in violation of N.Y. Penal Law § 160.15 —
one for the Reardon robbery and one for the Westfall robbery.
These convictions were returned under two different subdivisions
of Section 160.15. The judge convicted Daniels under Section
160.15(4) in connection with the Reardon robbery,  from which the
Qeapon the suspect displayed was not recovered. T. 390:4—8, ECF
No. 16-3. Pursuant to Section 160;15(4), a person'is guilty of
first-degree robbery if, in the course of “forcibly” stealing
property, he:

Displays what appears to be a pistol, revolver, . . N

or other firearm; except that in any prosecution under

this subdivision, it is an affirmative defense that

" such pistol, revolver . . . or other firearm was not a
loaded weapon from which a shot, readily capable of

producing death or other serious physical injury,
could be discharged.

43



Case 1:19-cv-06603-EK  Document 27 Filed 01/02/23 Page 44 of 54 PagelD #: 1350

N.Y. Penal Law § 160.15(4) (emphases added). The judge
convicted baniéls under a different provision of the statute ;
Section 160.15(3) - in connection with the Westfall robbery,
where the simulated firearm was recoverea, Under that
provision, a person commits first-degree robbery when, in the
course of forcibly stealing property, he “[ulses or threatens
'~ the immediate use of a dangerous instrument.’” N.Y. Penal Law
§ 160.15(3).

Thus, Daniels is arguing that his counsel was
constitutionally ineffective for failing to request an
instruction concerniné the inoperability of a weapon that was
never fecovered. This argument was not necessarily impossible
to make, as the two victims did offer similar descriptions of
the weapons used during the two robberies. T. 11:1, 18:17-19,
41:22-25, 42:1-2, ECF No. 16-1. 1In essence, Daniels is arguing
that his counsel should have asked the judge to infer that the
Reardon weapon, which they did not have in evidence, was the
same kind of contraption as the Westfall weapon, which the judge
did.

This claim of ineffective assistance fails, however,
for two primary reasons. First, ﬁhe decision not to pursue this
affirmative defense did not fall “outside the wide range of
professionally competent éssistance,” Bennett, 663 F.3d at 84,

because defense counsel could reasonably have concluded that it

\
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would have undermined.Daniels’ chances of écquittal. Second,
even if this decision constituted an error, it did not prejudice
Daniels because Justice Tomei sentenced him to éoncurrent — and
identical — sentences oh each of the two robbery counts. Thus,
a victory on the Reardon count would not result in Daniels being
released any earlier than he is currently scheduled to be. See
Kassir, 3 F.4th at 569 (2d Cir. 2021) (declining to reach the
merits of a collateral challenge to a convicfion where defendant
who was serving concurrent sentences had “no reaSonable prospect
of a shorter time in custody”).

Trial counsel exercised “reasoﬂable professionai
judgment” in not raising this defense. Daniels’ theory of the
case was, at bottom, an identity defense: that he was not the
assailant. He testified as much. T. 260:16-22, 269:3-4, ECF
No. 16-3 (denying having ever seen Reardon orVWestfall, let
alone having robbed them). And experienced trial counsel know
that the pursuit.of alternativevdefense theories — even if they
are not technically mutually exclusive — can dilute the power of
both. See United States v. Balis, No. 03-CR-1028, 2009 WL
1117274, at *6 (S.D.N.Y. Apr. 24, 2009). 1In Cruz V.‘COlViH, a
court in this District held that “counsel’s decision not to
assert the affirmative defense” under N.Y. Penal Law § 160.15(4)
did not constifute ineffective assisténce where the defense’s

“theory of the case” was one of “mistaken identity.” No. 17-CV-
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3757, 2019 WL 3817136, at *15 (E.D.N.Y. Aug. 14, 2019). .
.

Generally speaking, “competent trial counsel know that
reasonableness is absolutely mandatory if one hopes to achieve
credibility with the [trier of fact],” and that arguing |
alternative theories can put this credibility at risk. williams
v. Walker, 1993 WL 22128, at *6 (S.D.N.Y. Jan. 26, 1993) (trial
counsel not constitutionally deficient for failing to- raise
intoxication defense where theory at trial was factual innocence
and mistaken identity).

~Further, trial counsel’s alleged error would not have
given rise to Strickland prejudice. A vacatur of the conviction
for the Reardon robbery would not alter Daniels’ position
because he would still be left to serve the concurrent sentence
for the Westfall robbery. Moreover, any potential colléteral
consequencés of con&iction — standing alonev— are insufficient
to establish Strickland pfejudice under AEDPA. See Tavarez v.
Larkin, 814 F.3d 644, 649 (2d Cir. 2016); Kassir, 3 F.4th at 566‘
(“Relief from fineé, special assessment fees, restitution, and
other noncustodial punishments . . .. cannot themselves serve as
bases for collateral relief.”). Therefore, Daniels’ claim on
this point fails.

2. Other IAC Claims

Daniels’ petition levels a number of other ineffective

assistance of counsel claims, but none are properly exhausted.

' , ' 46
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Daniels érgues.that trial counsel was ineffective fof failing to
(1) request an adverse-inference instruction concerning
Westfall’s éurse not being tested for fingérprints or DNA, seé
Pet. 12; (2) object that the surveillance videotape was not
produced, see id. at 12, 18-19, 22-23, 39-40; and (3) object to
the “false”’identification testimony. See id. at 28-29, 35.

The Second Department denied these ineffective

A T——m e T

assistance claims as procedurally barred under both C.P.L.R.

e 7

§ 440.10(2) (¢), which precludes collateral\review where a
defendant could have raised the issue on direct appeal but did
not( and Seétion 440.10(3) (c), the rule providing that courts
may dismiss claims not raised in prior Section 440 motions.
These decisions are “adequate” to deny relief here because the
procedural bar applies to ineffective assistance claims on
habeas review “where the trial record provided a suffiéient
basis” for review on direct appeal. Sweet v. Bennett, 353 F.3d
135, 140 (2d Cir. 2003) (collecting cases). The New York Court
of Appeals has qbserved thaf “[glenerally, the ineffectiveness
of counsel is not demonstrable on the main record,’” People v.
Brown, 382 N.E.2d 1149, 1149 (N.Y. 1978), and in those cases an
exception to the procedural rﬁle applies. See Fulton v. Graham,
802 F.3d 257, 263 (2d Cir. 2015). Nevertheless, a claim for
which there was an adequate record'on direct appeal does “not

fall within any of the exceptions [to the procedural bar] noted
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by the New Yérk courfs.” Sweet, 353 F;Sd at 140. Daniels’
claims plainly do not turn on facts outside the record.
Accordingly, thelprocedufal bar applies because,Déniels failed
to pursue his ineffective assistance claim on direct appeal
despite having a sufficient record. at that time.

D. Double Jéopardy

The indictmént charged two counts of Robbery in the
First Degree, N.Y. Penal Law § 160.15(3), 160.15(4), and two
counts of Robbery in the Third Degree, N.Y. Penal Law § i60.05,.
a lesser-included offense of first-degree robbery. Daniels was
acquitted of Robbery in the Third begree and convicted of
Robbery in the First Degree. He.argues that his riéht against
being tried twice for thé same crime was violated by (1) the
grand jury’'s decision to charge him with both crimes, and
(2) the trial court’s consideration of both.

The state court found these claims to be procedurally
bafred from review pursuant to C.P.L.R. 440.10(2)(c),.because.
they are based entirely on matters appearing within the récord
and could have been faised on direct appeal. 2018 Order Denying
Mot. to Vacate 4, ECF No. 16-15. This is an adequate state-law
ground. See Aparicio v. Artuz, 269 F.3d 78, 93 (2d Cir. 2001).
The court found, in the altern;tive, that the claims were
meritless. Thié was not an unreasonable aéplication bf clearly

established federal law.
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Daniels did not face double jeopardy. The test for
determinihg‘whether'two crimes constitute the same offense for
double'jeopardy purposés was set forth by the Supreme Court in
Blockburger v. United States, 284 U.s. 299 (1932).'_Under
Blockburger, an individual may not be successively présecuted
.for both a éréater and lesser-included offense because the
lesser offenée'requires no proof beyond that which is required
for'conviction of the greater offense. See Brown v. Ohio,

432 U.S. 161, 168-69 (1977). But “the State is not prohibited
by the Double Jeopardy Clause from charging respondent with
greater and lesser included offenses and prosecuting those
offenses in a single trial.” Ohio v. Johnson, 467 U.S. 493, 500
(l984).> After finding Daniels guilty of Robbery in the First
Degree, Justice Tomei stated that he “[found] it unnecesséry to
render a verdict” on the third;degree robbery “in light of [his]
verdict” on the first;degreé count. T._390§4—19, ECF No. 16-3.
This was proper. There is “no violation of the defendant’s
right to be free from doublée jeopardy” provided that “thebcourt
enter[s] judgment on only one of.the multiplicitous cbunts,”
United States v. Josephberg, 459 F.3d 350, 355 (2d Cir. 2006),
as Jﬁstice Tomei did here. Daniels’ argument accordiﬁgly fails.
E. Lack éf Probable Cause

| Daniels argues that “falsely fabricated” accounts of

the suspect’s appearance provided ﬁhe probable cause for his
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-
I

x—ixarfest.- Pet. 35. Daniels states that he self-surrendered to P’\
the police after detectives visited his héuse in response to an
I—éard that Detective Bonilla had issued. Id. at 37. Without
those inaccurate descriptions, he suggests, no I-card would have
been issued, he would not have self-surrendered to the police,
and the lineup that led to his arrest would not have océurred.13
Id. In short, a series of falsehoods —.in Daniels’ telling -
cohstituted the probable cause for his arrestband indictment.

! This Fourth Amendment.claim is not reviewable on
habeas. 1In Stone v. Powell, 428 U.S. 465 (1976), cthe. SUpremese
eCQUIt“heidgthatmehGJQ‘;Qe”Spg;gyhaS&pLovidédﬁéﬁ”bppéktunitywﬁor¢;
;iuil«aﬁd“féi%“&ifigaﬂipna@ﬁya-Eourth*%ﬁéﬁﬁﬁéﬁ%ﬁéfaim;ua"sta;e

Erisoner:mayjnot»béxgﬁanted~federalwhabeasaeorpusﬂreliefvonwthe
grggnd.that_gyidence obtained in an unconstitutional search or
seizure was introduced at his trial.” Id. at 494. Following
Stone, the Second Circﬁit limited habeas review of Fourth
Amendment claims td\two scenarios: (1) where “the state
provided no corrective procedureS'aﬁ all to redress the allegedb

[Flourth [A]lmendment violations” or (2) where “the staté

provided a corrective mechanism, but the defendant was precluded

13 Daniels also alleges that “false testimony” before the grand jury
"misle{d] the grand jury” 'into returning an indictment against him. Pet. 35.
This is not a valid basis for habeas relief. See Lopez v. Riley, 865 F.2d
30, 32 (2d Cir. 1989) (holding that “claims of deficiencies in the state
grand jury proceedings are [not] cognizable in a habeas corpus proceeding”).
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from using that mechanism because of an unconscionable breakdown
;n the underlying proceés." Capellan v. Riley, 975 F.2d 67, 70
(2d Cir. 1992); The first scenario is not present here.
Indeed, “federal courts have approved Néw York’s procedure for
litigating Fourth Amendment claims . . . .” Id; at 70 n.1.

Nor has Daniels has set forth an unconscionable
breakdown in process. The focus of this inquify is on sthe
existence and application of the correctivé procedures
themselves” rather than on the “outcome tesulting from the
application of adequate state court corrective procedures.” . Id.
at 71f Daniels was accorded é Dunawéy hearing prior to trial,
at which Detective Bonilla testified and Daniels’ counsel cross-
examined her. The court‘then'issued a reasoned ruling

addressing Daniels’ claims. Post-trial, Daniels took advantage

of state appeal procedures. Under those‘circumstances/ there
was no unconscionable breakdown of process. See, e.g., Hicks wv.

Bellnier}f43 F. Supp. 3d 214, 231 (E.D.N.Y. 2014) (“Petitioner
would be hard-pressed” to establish. such “an unconscionablev\
breakdown” where “the trial court held an evidentiary hearing,
allowed Petitioner to presentua case in support of his motion,
and issued a reasoned ruling that there was reasonable.suspicion
vto stop Petitioner and that the resulting evidence would be
admissible at trial”); Singh v. Miller, 104 F..App’'x 770, 772

(2d Cir. 2004) (finding no unconscionable breakdown occurred
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where petitioner raised his Fourth Amendment claims at a
suppression hearing and on appeal).

Daniels ié therefore not entitled to relief on this
ground.

E. Actual Innocence Based on “New Evidence”

Lastly, Daniels argues that the Court should grant his
petition because he is actually innocent. lThe Supreme Coﬁrt has
“nevef expreésly held that a petitioner may qualify for habeas
relief based solely on a showing of actual innocence.” Rivas v.
Fischeri, 687 F.3d 514, 540 (2d Cir. 2012). But it “has
recognized that, in rare cases, an assertion of innocence may
allow avpetitionef to have his acbompanying conétitutional
claims heard despite a progedural bar.f Olivares v. Ercole,
975 F. Supp. 2d 345,‘352'(S.D;N.Y. 2013); see also McQuiggin v.
Perkins, 569 U.S. 383, 392 (2013) (“[A] credible showing of
actual innocence may allow a prisoner to pufSue his
constitutional claims . . . on the merits notwithstanding the
existence of a procedural bar to relief.”). This‘“miscarriage—
offjﬁstice'exception" recognizes that a sufficient showing of
actual innocence is worthy of excusing procedural default. See
House v. Bell, 547 U.S. 518, 536 (2006).

To meet this standard, petitioners “must establish
that: in light of new e?idence, it is more likely than nét that

no reasonable juror would have found'petitioﬁer guilty beyond a
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A'reasonable déubt.” Id. ét-536—37._ In making this showing,
petitioners must present “credible” and “reliable” evidence that
was not presenfed ét tfial. Schlup v. Delo, 513 U.S. 298, 324
(1995) . Here, the only purported “new" evidence Daniels
presents is trial testimony. He claims_that Sergeant Taveras’s
trial testimony revealed that Westfall heard the déscription of
the suspect’s clothes over the radio in the police car before
giviﬂg the policé her own description~of them; Pet. 7-8, 35.
This ié not “neQ” evidence because it was not diécovered after
trial - by its.nature, the testimony existed and was presented
to the jury at trial.- This is, in any event, not one of those
“rare,” “extraordinary” instances where a ciaim of actual
innocence excuses default. Calderon v. Thompson, 523 U.S. 538,
558 (1998).
Iv. Dahiels' Motion for Discovery

Daﬁiels filed a discovery motion on February 22, 2021.
Mot. for DiscoVery, ECF No. 18. 'He contends that he was placed
“under full blown arrestf‘prior to the lineup. ,Id' at 4. He
seeks surveillance video from his lawyer’s office — the location
of his self-surrender — and the 90th Precinct from April_26,
2012,‘which would show him in handcuffs and in the custody of
the police. - Sée id. at 5-6. ‘These claims do not gelate to any
ground raiséd in his habeas petition. In any event, “a habeas

petitioner, unlike the usual civil litigant in federal court, is
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~not entitled to discovery as a matter of ordinary course.”
Bracy v. Gramley, 520 U.S. 899, 904 (1997). Discovery may only
. be granted upon a showing thét there is “reason to believe that
the petitioner may, 1f the facts are fully developed, be able to
demonstrate that he is entitled to relief.” Id. at.908~09;
This motion is.therefore denied.
V. Conclusion

For the reasons stated above, I deny Daniels’ claims
as meritiess or procedurally barred. Because Daniels has not
made a “subsfantial showing of the denial of a constitutional
right,” a certificate of appealability will not issue.
28 U.S.C. § 2253. I certify pursuant to 28 U.S.C. § l915(a)(3)
that any appeal would not be taken in good faith and in forma
pauperis status is therefore denied for purposes of an appeal.
Coppedge v. United States, 369 U.S. 438, 444—45‘(1962).
Daniels, however, has'a right to seek a further certificate of
appeaiability from the Court of Appeals for thé Second Circuit.

See 28 U.S.C. § 2253(c) (1).

SO ORDERED.
/s/ Eric Komitee
ERIC KOMITEE
United States District Judge

Dated: January 2, 2023
- 'Brooklyn, New York
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E.D.N.Y.-Bklyn
19-cv-6603
Komitee, J.

United States Court of Appeals

FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall Urited States Courthouse, 46 Foley Square,
in the City of New York, on the 3 day of August, two thousand twenty-three.

Present:
Steven J. Menashi,
Myrna Pérez, .
Maria Aratjo Kahn,
_ Circuit Judges.

Anthony Daniels,
Petitioner-Appellant,

Mark Royce,
Respondent-Appellee.

Appellant, pro se, moves for a certificate of appealability and in forma pauperis status. Upon due
" consideration of Appellant’s motion,! it is hereby ORDERED that the motion is DENIED and the
appeal is DISMISSED because Appellant has not “made a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c) see also Miller-El v. Cockrell, 537 U.S. 322, 327
(2003). \

FOR THE COURT: ‘
Catherine O’Hagan Wolfe, Clerk of Court

" In his motion, Appellant categoﬁzed five classes of arguments, claiming: improper identification procedures,
prosecutorial misconduct, lack of probable cause, Brady v. Maryland, 373 U.S. 82 (1967) violations, and ineffective
assistance of counsel.



