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ORDER DENYING CERTIFICATE OF APPEALABILITY*

_ Before MQRITZ, BALDOCK, and KELLY, Circuit Judges.

Ahthony Earl Ridley, proceeding pro se,! seeks a certificate ef appealability -
| (COA)to appeal the district court’s eismissal of his 28 U.S.C. § 2254 habeae petition as
time-barred. F or the following reesons, we deny his COA reqﬁest and dismiss this
matter.

I. Backer '.ound

In August 2616, Mr. Ridley pled guilty in Kansas state court to one count each of

attempted aggravated indecent solicitation of a child, aggravated battery, and lewd and

* This order is not binding precedent except under the doctrines of law of the case,
~ res judicata, and collateral estoppel. It may be cited, however, for its persuasive value
consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.

I We liberally construe Mr. Ridley’s pro se filings, but we do not act as his
advocate. See James v. Wadas, 7124 F.3d 1312, 1315 (10th Cir. 2013).
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lascivious behavior. The state trial court sentenced him to 24 months of probation, with
an underlying controlling prison sentence of 34 months

In September 2017, the court found that Mr. Ridley had violated the conditions of
his probation, so it revoked his probation and ordered him to serve his underlying prison:
sentence. Mr. Ridley appealed from the revocation of his probation, but the Kansas-
Court of Appeals (KCOA) 'afﬁrrned on July 6,2018. Mr. Ridley had thirty days to file a -
petition for review in the Kansas Supreme Court (KSC), but he did not do so. The
thirty-day petition for review period expired on August 6, 2018, and the Judgment
became final the next day. |

In April 2020 Mr. Rldley filed a state pet1t10n for habeas relief. The state trial
court dismissed the petition, concluding that one clalm was time-barred and the rest were
not properly brought in a habeas petition. Mr. Ridley appealed, but the KCOA affirmed.
The KSC subsequently denied Mr. Ridley’s petition for review. |

On December 14, 2022 Mr. Ridley filed a pro se § 2254 habeas petltlon in federal
district court. He tlid not attack his original criminal convictions; instead, he sought to
attack the probation-revocation .proceeding. He asserted he was actuatlly innocent of the
crime of domestic violence battery, which led to the revocation of his probation, and that
the statute of limitations should not bar his petition because of hi‘svactual innocence ctaim.

The district court however, issued a notice and show cause order in which it
initially concluded that Mr. Ridley had not shown his entltlement to the actual 1nnocence
exception. But the court gave Mr Ridley the opportunity to show cause why his matter

should not be dismissed as untimely if he could either 1) demonstrate grounds for
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equitable tolhng or 2) establish the actual innocence exceptlon would apcly In hls |
response Mr. Ridley argued that he had new reliable ev1dence that was not presented at
his probatlon revocation hearing that would show his actual innocehce of the domestic
violence battery violation. The d1str1ct court hberally construed Mr R1d1ey S pro se
response but concluded he had not shown he was entitled to equltable tolling or that the
actual Innocence except1on applied. The district court therefore dismissed the habeas
pet1t10n as time-barred. Mr. Ridley now»seeks a COA to appeal the dismissal order.

II Discussion

To appeal the district court’s dismissal of his § 2254 habeas petition, Mr. Ridley
must obtain a COA. See 28 U.S.C. § 2253'(0)(1)(A). To obtain a COA where, as here, a
district court has dismissed a filing on procedural grounds, Mr Ridley must show both
- “that jurists of reason'wculd find it debatable whether the petition states a valid claim of
the denial of a constitutional right and th-at jurists of reason would find it debatable
whether the district court was correct in its procedural ruling.” Slack v. McDamel
529 U.S. 473, 484 (2000) We need not address the constitutional question if we
conclude that reasonable jurists.would not debate the district court’s resolution of the
procedural one. Id. at 485.

The Antiterrorism and Effect1ve Death Penalty Act (AEDPA) estabhshes a
one-year statute of lun1tat1ons to file petitions for federal habeas relief under § 2254, See
28 U.S.C. § 2244(d)(1). Mr. Rldl_ey s probation-revocation judgment became final on
August 7, 2018, and the statute of limitations expired on August 7, 2019. See id.

§ 2244(d)( 1)(A). Mr. Ridley did not .ﬁle his habeas petition until December 2022, and he
X



does not dispute that it was uritimely under the statute. Instead, he asserts he “is entitled
to tiie actual innbcence exception to the AEDPA statute of 1imitations.”- COA Appl. at 5.2

- Actual innocence “[i]s an available equitable exception to AEDPA’s time bar for
first [habeas] petitions.”' Fontenot v. Crow, 4 F.4th 982, 1030 (10th Cir. 2021). |
;‘Accordingiy, a credible showing of actuztl innocence will allow [a petitioner] to
overcome . . his failure to abide by the federal statute of limitations in order to have his .
‘[habeas] claim heard on the merits.” Id. To maké such a showing, a petitioner mlist
“present new reliable evidence—whether it be exculpatory scientific evidence,
trustworthy eyewitness accounts, or critical physical evidence—that was nt)t presented at
tria ;” ]d. at 1‘031 (internal quotation marks omitted).

In response to the show cause order, Mr. Ridley claimed he recentlyvdiscovered
the state trial court violated his constitutiorial rights by denying certain post-hearing
motions based on a perceived léck of jurisdiction. R.at200. He assei’ted thié alleged
violation was “new reliable evidence” that was not presented at his revocation hearing.
'i“he district court concluded, however, that this was not “the type of ei/idence that

-sufficiently supports an actual.imiocence argument.” Jd. at 213. Because M. Ridley had
not shown the actual. innocence excebtion applied, the district court dismissed his habeas

petition as untimely.

2 Because some of the pages in Mr. Ridley’s COA application are missing
numbers, we use the numbers in the upper right-hand corner that were added by this
court.
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In his COA application, Mr. Ridley contends the district court érred in dismissing
his habeas petition as time-barred. But Mr. Ridley’s discovery that the state trial court
may have been wrong about its lack of Jurisdiction to consider certain post-revocation
motions is not the type of “new reliable e\./idence” that this court described in Fontenot.
‘ Mr Ridley has ﬁot identified any “exculpatory scientific evidence, trustworthy
eyeWitnesé accounts, or critical physical evidence,” Fontenot,; 4 F.4th at 1031
(internal qﬁotation marks omitted), that was not présented at his probation revocation
hearing. Because hf; did not establish the actual innocence exception applied, he has
failed to showl reasonable jurists could debate the district court’s procedural ruling
dismissing his habeas petition as time-barred.

III. Conclusion

We deny the request for COA and dismiss this matter. We deny as moot

Mr. Ridley’s motion for appointment of counsel.

Entered for the Court

Nancy L. Moritz
Circuit Judge
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FILED
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FOR THE TENTH CIRCUIT September 26, 2023
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ORDER

Before MORITZ, BALDOCK, and KELLY, Circuit Judges.

Appellant’s petition for rehearing is denied.
The petition for rehearing en banc was transmitted to all of the judges of the court
who are in regular active service. As no member of the panel and no judge in regular

active service on the court requested that the court be polled, that petition is also denied.

Entered for the Court

é:__@lw

CHRISTOPHER M. WOLPERT, Clerk
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_ IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANTHONY EARL RIDLEY,
Petitioner, 7 \
V. CASE NO. 22-3304-JWL
THOMAS L. WILLIAMS,
Respondent.

- MEMORANDUM AND ORDER

.This matter comes before the Court on a docu&lent entitled “Motion to Review Petition in
» Light of Good Cause Shown.” (Dac. 9.) After reviewing the document, the Court will liberally |
construe it as a résponse to the Notice and Order to Show Cause (NOSC) the Court issued on
December 16, 2022. The NOSC explained to Petitioner that to the Court’s Notice and Order to
' Show Cause (NOSC) regarding the timeliness of his petition for writ of habeas corpus filed pursuant
to 28 U.S.C. § 2254. For the reasons explained below, the Court will dismiss this action as time-

bérred. | |

| Background

In August 2016, in the District Court of Sedgwick County, Kansas, Petitioner pled guilty
- to and was convicted of one count each of attempted aggravated indecent solicitation of a child,
aggravatéd battery, and lewd and lascivious behavior. State v. Ridley, 2018 WL 3320202, *1 d(an.
Ct. App. July 6, 2018) (unpublished opinion) (Ridlgy D. In October 2016, the district court sentenced
“him to 24 months of probation with an underlying controlling prison sentence of 34 months. Id. In
September 2017, the distriét court found that Petitioner had violated the conditions of his probation,

s0 it revoked his probation and ordered him to serve his underlying prison sentence. Id. Specifically,

Appendix £



Case 5:22-cv-03304-JWL Document 10 Filed 02/07/23 Page 2 of 7

the district court found that Petitioner had committed domestic battery, violated a court order by
residing with children, failed ¢o attend mental health treafment as directed, failed to attend sex
offender treatment as directed, and failed to make payments toward court costs as directed. (Doc
p.75-76, 84 85, 91-92.) Petitioner pursued a dlrect appeal of the revocation, but in July 2018, the
Kansas Court of Appeals (KCOA) affirmed the revocation and dismissed for lack of jurisdiction the
portion of the appeal that challenged his original sentence, imposed in 2016. Ridley 1, 2018 WL,
3320909, at *1-2. | |

In April 2020, Petitioner filed in the District Court of Buﬂer County, Kansas, a motion for

state habeas cdrpus relief under K.S.A, 60-1501. (Doc. 1. p. 3.) Ridley v. State, 2021 WI, 5027471

(Kan. Ct. App. Oct. 29, 2021) (unpublished opinion), rev. denied July 1, 2022 (Ridley II). The

- district court dismissed all of Petitioner’s claims except one, holding that K.S.A. 60-1501 was not

the proper procédural vehicle for such claims. Ridley II, 2021 WL 5027471, at *1. The district court

resolved the sole remaining claim—that Petitioner’s parole was wrongly revoked in 2019 and the
Kansas Prisoner Review Board wrongly refused to reinstate his parole in v2020—by granting the
respondent’s motion for summary disrﬁissal, holding that the petition was untimely‘ and,
alternatively, the arguments lacked merit. Id. Petitioner appealed, but the KCOA affirmed the district
court and the Kansas Supreme Court (KSC) denied Petitioner’s subsequent peﬁtion for review.

On December 14, 2022, Petitionér ﬁ1¢d in this Court his current petition for federal writ of
habeas:corpus. (Docs. 1, 3, 4.) Because Petitioner is proceeding pro se, the Court liberally construes
his filings, but it may not act as his advdcate. See James v. Wadas, 724 F.3d 1312, 1315 (10th Cir.
© 2013). In Ground One, Petitioner asserts that counsel at the 2017 probation revocation hearing
provided ineffective assistance of counsel in thfee ways. (Doc. 1. p. 5.) In Ground Two, he contends
that the .state district court violated his constitutional righ_ts under the Fifth, Sixth, and Fourteenth

Amendments when it denied certain motions based upon an allegedly erroneous belief that it lacked
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Jurisdiction because he had already filed an appeal. Id. at 7.

In Ground Three, he asserts that the state district court and the Kansas Supreme Court
violated the same constitutional rights when (1) the district court erroneously applied K.S.A. 22-
3716 when revoking his probation; (2) the district court revoked probation based on the commission
of the new offense of domestic battery but that charge was later dismissed; and (3) “the Kansas
Supreme Court’s decision is contrary to the U.S. Supreme Court’s clearly established précedent.”
Id. at 8. In Ground Four, he argues that he is actually innocent of the crime of domestic battery. Jd.
at 10. As relief, Petitioner asks that he be discharged from custody without probation, parole, or
postrelease supervision. Id. at 15.

The Court reviewed the petition as required by Rule 4 of the Rules Governing Section 2254
Cases in the United States District Courts and, on December 16, 2022, the Court issued a notice and
order to show cause (NOSC). (Doc. 5.) It advised Petitioner that this action is subject to the one-
year limitation period established by the Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA;’) in 28 [1,54' ..§ 2244(d). Id. at 4. It set forth the applicable law and explained: |

Petitioner’s challenges all appear to relate to the revocation of his probation, which

- occurred on September 14, 2017. (Doc. 1. p. 1.) He pursued a timely direct appeal,
which the KCOA decided on July 6, 2018. See Ridley I, 2018 WL 3320909, at *1.
He then had 30 days to file a petition for review by the KSC. See Kan. S. Ct. R.
~8.03(b). The online records of the clerk of the Kansas appellate courts reflect that no
petition for review was filed. See Case No. 118,487, available at

https://pittsreporting.kscourts.org/Appellate/CaseDetails?caseNumber=1 1 8487.

Thus, the 30-day petition for review period expired on August 6, 2018 and the one-

year AEDPA federal habeas statute of limitations began running the next day. See

Harris v. Dinwiddie, 642 F.3d 902-07 n.6 (10th Cir. 2011) (holding that the federal

habeas limitation period begins to run the day after judgment becomes final). It
expired one year later, on August 7, 2019. :

Id ats.
The NOSC further explained that although the AEDPA contains a tolling provision for “time

during which a properly filed application for State post-conviction or other collateral review with


https://pittsreporting.kscourts.org/Appellate/CaseDetails?caseNumber:=l
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respect to the pertinent judgment or claim is pending,” it does not appear to apply here because the
- K.S.A. 60-1501 motion was not filed until April 2020, well after the one-year AEDPA limitation
period expired in August 2019. Id. at 5-6.

The NOSC acknowledged the assertion Petitioner made in the timeliness section of the
petition that he was entitled to the actual innocence exception to the AEDPA statute of limitations,
but advised Petitioner that his argumcntvwas unpersuasive. Id. at 7. Specifically, the Court rej ected
Petitioner’s assertion that jail phone calls in which the alleged victim of domestic abuse stated she
fabricated the claim constituted new reliable evidence of the sort required to support an actual
innocence claim. Id. at 8-9. Similarly, the NOSC explained the distinction between the “cause and
prejudice” argument in the petition and the requirements to show equitable tolling of the AEDPA
statute of limitations: that an inmate diligently pursued his claim and the failure to timely file the
federal petition was caused by extraordinary circumstances beyond his control. Id. at 6.

The NOSC also advised Petitioner that the claims in the petition appeared to be unexhausted
and it appears that there is no longer a procedural avenue by which to exhaust the claims in state
court. Id. at 10-11. It set forth the standards for overcoming the rule that generally prevents federal
courts sitting in habeas from considering such procedurally defaulted arguments. Id. at 11-12. Thﬁs,
the NOSC concluded:

As explained above, the petition currently before the Court does not appear

to have been timely filed and it is subject to dismissal unless Petitioner can

demonstrate grounds for additional statutory tolling or equitable tolling or he can

establish that the actual innocence exception to the time limitation applies. In
addition, the petition appears to contain only grounds for relief that are unexhausted

and subject to an anticipatory procedural bar unless Petitioner can demonstrate the

required cause and prejudice or he can establish that a fundamental miscarriage of

justice has occurred. Therefore, the Court will direct Petitioner to show cause why

his petition should not be dismissed as time-barred and exhausted. If Petitioner

successfully does so, the Court will continue with its review of the petition as

required by Rule 4 and issue any further orders as necessary. If Petitioner fails to

timely submit a response to this order, this matter will be dismissed without further
prior notice to Petitioner.
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I at 12-13.

Petitioner obtained one extension of time in which to file his response (Doc. 7) and he timely
filed his response to the NQSC on February 6, 2023. (Doc. 9.) The Court has reviewed the response
carefully. . |

A’nalysis'

The response initially “argues that this matter should not be dismissed due to his failure to

commence it within the one-year time limitation; and in the alternative, for his failure to exhaust
.state.court remedies.” (Doc. 9. p. 1.) A large portion of the response addresses topics related to

exhaustion and procedural default, attacks the 2021 opinion issued by the Kansas Court of Appeals

and the Kansas Supreme Court’s order denying review of that opinion, and argues the merits of the |

underlying claims in this federél habeas matter. Id. at 1-5, 9-13. Because this Court ﬁnds that the

issue of timeliness is dispositive in this matter, it need not address the question of exhaustion.
Petitioner asserts in the response that he has made a colorable showing_‘of actual innocence,

- which the Court will liberally construe as an argument for timei»iness. Id até. As noted in the NOSC:

To obtain th[e actual innocence exception to the AEDPA statute of
limitations], Petitioner is not required to conclusively exonerate himself; rather, his
“burden at the gateway stage is to demonstrate ‘that more likely than not any
reasonable juror would have reasonable doubt.”” Fontenot[ v.. Crow], 4 F.4th [982,]
1030 [(10th Cir. 2021)] (quoting House v. Bell, 547 1.8, 518. 538, 553 (2006)). He
must come forward with “new reliable evidence—whether it be exculpatory
scientific evidence, trustworthy eyewitness accounts, or critical physical evidence—
that was not presented at trial.” Schlup v. Delo, 513 U.S. 298, 324 (1995). But “[a]n
actual innocence claim must be based on more than the petitioner’s speculations and
conjectures.” Taylor v. Powell, 7 F.4th 920, 927 (10th Cir. 2021).

oc.5.p.7)
The new reliable evidence Petitioner identifies in the response is that he “just recently
discovered while trying to hire legal counsel” that the district court had violated his constitutional

rights by denying certain motions based on a perceived lack of jurisdiction. (Doc. 9. p. 6.) He also

5
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claims that ““had the trial court granted Ridley’s motions, he would [have] had a fair chance to prove
his innocence with the aid[] of effective assistance of counsel,”” Id at 6-7. As he concedes later,
though, the type of eyidcnce that sufficiently supports an actual innocence argument must have been
unavailable at trial. Jd. at 8. Petitioner’s previous lack of knowlédge about a légal basis for his

current argument does not mean that the legal basis was previously unavailable.

Even liberally construing Petitioner’s response, he has not shown that this matter was timely

filed, nor has he shown that he is entitled to equitable tolling of the oné-year federal habeas limitation

périod or that the actual innocénce exception applies. He has shown no persuasive reasén for the

Court to alter its initial analysis: the probation revocation became final on August 7, 2018 and the

AEDPA statute of limifations expired one year later, on August 7, 2019. This matter was not filed

until December 2022. Thus, it was untimely filed.
Conclusion

~ For these reasons, the Court concludes that the present petition is time-barred under 28

"U.S.C. § 2244(d) and that Petitioner has not shown the typé of circumstances that justify equitable

tolling of the statute of limitations or the application of the actual ipnocence éxception to the statute
of limitations..vThe Court will therefore dismiss this matter as untimely.

Rule 11 of the Rules Governing Section 2254 Cases requires a Aistrict court to issue or deny

a certificate of appe>alability (COA) upon entering a final adverse order. A COA niay issue only if

the petitioner made a substantial showing of the denial of a constitutional rights. 28 US.C. §

2253(c)(2). .

“When the district court denies a habeas petition on procedural grounds

without reaching the prisoner’s underlying constitutional claim, a COA should issue

- when the prisoner shows, at least, that jurists of reason would find it debatable

whether the petition states a valid claim of the denial of a constitutional right and that

jurists of reason would find it debatable whether the district court was correct in its
procedural ruling.” -
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Slackv. McDaniel, 529 11.S. 473, 484 (2000). The failure to satisfy either prong requires the denial

of a COA. Id. at 485. The Court concludes that the procedural ruling in this matter is not subject to

debate among jurists of reason. Therefore, the Court declines to issue a certificate of appealability.

" IT IS THEREFORE ORDERED that this matter is dismissed as time-barred. No

certificate of éppealability will issue.

IT IS SO ORDERED.

DATED: This 7th day of F ebruary, 2023, at Kansas City, Kansas.

S/ John W. Lungstrum

JOHN W. LUNGSTRUM
United States District Judge
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UNITED STATES DISTRICT COURT

'DISTRICT OF KANSAS
ANTHONY EARL RIDLEY,
Petitioner,
V. _ ‘ | Case No. 22-3304-JWL -
THOMAS L. WILLIAMS,
| Respondent.
JUDGMENT IN A CIVIL CASE_

() JURY VERDICT. This action came before the Court for a trial by jury. The issues
have been tried and the jury has rendered its verdict. : :

(x)  DECISION BY THE COURT. This action came before the Court. The issues have
been considered and a decision has been rendered. '

IT IS ORDERED AND ADJUDGED that this matter is dismissed as ﬁme-barred.

Entered on the docket 02/07/23

Dated: February 7, 2023 : SKYLER B. O’HARA
’ : CLERK OF THE DISTRICT COURT

s/S. Nielsen-Davis
Deputy Clerk

 fppendinF
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Additional material
from this filing is
available in the
Clerk’s Office.



