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QUESTTOMS FRESEMTED FOR REVIEW

This case raises on issve of nationwside. importance. concerning +he.

vital role that a courts Anders review® per the. “dwo interrelated tasks™

plays in_achieving +he.?obvious gool of Anders™ which is to protect the... ..
Right to Counsel “in the Ffirst appeal as of-right™ from being swallowed

by the *Limited exception™ to that Right.

‘[Ai.L/Aed:Léioa_a;:éa.:tg..f___a&n_a/g,gar_-tunifx_far_{bgéu,gcemaﬁaur+ +o

evaluate on%of-right™ Post Convietion Relief (PER) procedure for

gL&aAMﬁ_J&fe.ntJ.amﬁs;ué1.'4:!:_c.am,ﬂ_ls&flﬁ.J&g&&ts_.fmm_'fiﬁi_/’aéwious_go.&L;o:ﬁ_*_
Anders® by depriving pro per indigent defendants +the equal protection
of_a coucts “Anders review® and a. merits brief For a_nonfrivolous appeal.

This case gresents the following questions for review

oA Did #he Minth Citevit et by .-Fol/gw[a_q_cbe\ue;;_u‘;ﬁcaazmb,_';.'Llij!ﬂ:_z.ail — ]
(9 Cir. 202.3) Yo decide that “the state appeliate covrt couvld have

re.a.SQnaLLy_.d&tazm:M&iaad&a.&ﬁ_u@ggﬁ&im%@&MAak

of -pight PCR procedure satisfied Andars ond its progeny®:

A) where Arizona Law does not rag&;’re_ & courts Anders review® and
£inding of whether the case is frivolovs, at all, but only an odivdication

of the claims ralsed in #he pro per petition for when covnsel submi+ts

an_Dndess briefS alleging “no colorahle claims®; and

B) in_a way_+hat conflicts with Lommie v. Barkely 35 L.2d 662 (Aciz. 1996)

on the queS+tion of whether “advisory counsel®is or is not required

to boief Wiable issues® found in the pro par petition.

. Did the Supreme Court depart from +he “obvious goal of Anders® envnciated

in Sanith v. Robbinsg, AR U.S. 259,378 (A000) +o permit state procedures
that may exeept & court’s Anders review™ and finding of whether

the: case_is frivolous in any first appeal as of-right on +the
basis +that: .

A) o Single Fier raview of +he appellate record for colocable claims,

L .B)_cavnsel does net withdraw after £iling om Anders brief, but _

net-merely arquable cloims, is conducted by counsel; and

remains os ‘advisory counsel” and availalble o briet Wioble issves®
found Only in +he pro per petition.

_._,_..__C)_tbg._asp,geAL_Li.a.EC&p_co.c,cue.Jlng_ﬁec_ﬁlialmg,-daﬁe.nclgmfs as
opposed +o o direet appeal for +rial defendants.




PARTTES TO THE PROCEEDTMG

All par+/e.s +o_the. proae&d/nj__ue_LLﬁg_L_au__fM¢&c_lgaae af
this petition.

CORPORATE DTSCIOSURE STATEMEMT

Porsvent +o Supreme Court Rule. 2%. 4, M,‘c/m_el Tetdors

Sonchez, makes the. foilowing disclosure:

1) Mer Sonchez. is not a subsidiory or affiliate of a publicly owned
Corpocation.

2 TA_&&&_/LQ@_&&L@L&&MJ cocpotation, not a porty to the

appecl, thot has a financial m+em.s+ in the ouvtcome of Fhis
case.,

By WM

Michael Sanchez, 73230235

I ;?,7"/‘7"/‘0)4 L. FPro-—- ptel

AS.PL. /(17751;;’70_1/1 /[ Hoachoea lnit

RO, _Box 4639
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STATEMENT OF REIATED PROCEEDINGS

e Sanchez v Shinn, Mos, A1-15632, 21-169%0 (9% Cir,) LOctober 17, 20323

order denying rehearing; Auvgust & X023 opinion reversing district
court’s conditional gront of habeas relief).

Sanchez v. Shinn, Mo, cV-17-00234 - TUc-RMALD. Aciz.D) (Marcln 30,202/

order granting conditional writ of habeas corpus).

State v. Sanchez, Mo. % CA-CR 2013~ OAXH - PR Uriz, C+ Afp.—) (October

12, 2018 ocder grontng ceview but denymg relief),

(Guly 2, 2018 order denyimg post-conviction reliet).

Stote v. Sanchez, Mo. & CA-CR &0/5-0359-FR @r,)z Ct. App. ) Qecember

| State v, Sanchez, Mo, CR 201300344 (Ariz. Sip. €4 Cochise Coty.) |

(ﬂu_gu3+ /8, 2015 order de.mng petition for post-convietion relief;
G jticda J

22, 20i5 order granting tevie but denymg reliet). _
State v Sanchez, No. C.R_AOIZ~0O03Y4 (Ariz. Suvp. Ch Cochise Caty) |

b, 2014 Sudgment ) Apeil 3,2014 sentence e
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T.  THE NINTH CTRCUTITS RELTAMCE ON_CHAVEZ IT

A.  Arizona’s of-right PCR procedure cannot rescive an

Yof=right’ ann@al_zﬁ_A_WAijvﬁ_uJ.&Md_t.u_m_erﬂ:

nor achieve the Yobvious goal of Anders) por satisfy
Anders and its prog. WMMMQM . AS 4

minimum sofegvacd, a courts '%nole,f;: review' per the
C.Dl)f"*'.f /‘/‘WO ln+e-!! Lﬂu‘*‘éﬂi 'l'ZUK; RIS S ST I S S S

‘l-lll"

B.  Arizona. Lp..w__p__ngJj:é_-/_'M olation_of +he Dovgias right

4o counsel in Firstof-right PCR appeals éy hot

requiltingy ot all, o _coucts “Andecs review™ per Fhe.
Courts ”-Hv'o imrerreloted +psks® for whe,h counsel

refuses 4o Submit A meritS ArreF o nu s istsns ottt




C. Contracy to the holding in chavez IL, under Lommie
v. Borker, 315 P,2d 662, 663 (Ariz. 1116, “pdvisory covnsel”
1S not required to step back into the robe of an _

‘active advocate Fo brief Wiable isspesS found in

resolts in the vielation of +he Douglas right “+o
recieve o merits brief for o nonfrivolous appead® . ... .19

the. pco pe petition in an “of-righ* PER appealywhich _ |

II. THE MINTH CIRCOLTS DECTSION EM CHAVEZ IL

PERMITS A DEPARTURE FROM THE *OBYVITOUS GOAL OF
ANDERS® ENUNCTATED TN SIMTTH ¥ ROBBINS, 5AR US.

QSQ/a7g(aooo).snlol-i--.uclatsti--..on..a-‘-tais(uﬁ.oas

A. Chavez IL infers +hot o courts YAnders review®

and finding of whether the. agpeal is £rivolovs, /s

not reguired in any First appeal as ‘of-rrght)
S0 Long as the procedure requiresi(d) a single +ier

review of the appellate record by covnsel for
e %olopable’ claims, not merely arquable claims;

and (3) +hat covnsel, after svbmitfing on “Anders
brieft remain as on”advisory couvnsei’ _and

available Fo brier Wiakie issvess found only in
- . ﬁ‘.ﬁ‘-_ﬂmﬂ/ﬁ&ﬁ_ﬁ_&bfl_éﬂ_ug_u. : RN SR ¢_¢_a__n_.1_[._s__uans

d o on the basis that it requiresi(d) o Single +iecr

B. _A_state procedire that excepts o cowrts “Anders

review® and finding of whether the. appeal /s frivolevs

review of the appellate. record by covnsel +onr
colecable elaims, not merely arqueble claims;

and (R) covnsel, atter £filing an “Anders brief” +o

boref viatle issves® fouvnd only in the pro per

petition, ... departs £rom the “0bviovs goal of |
An&ef-s‘?aulllllllbi.‘inli‘ll'ii-‘.iniill.hltili“‘a7

temain_as anZadvisocy counsel’ and availabie #o |

C. The differences between ”J—m‘ghv““ PCR af’f’gaui_.:
taken by pleading defendants and "of-right”dicect |

appecls taken by +rial defendants does ro+t

L iustify o depanture from the Yobvious goal of
Ande‘r's\ti‘l‘lillloi lllllllll “Iil“-‘uiu--ll‘t‘lillso

CoanUS;On-AAlthialnAALllkAAtlIAAIllilnnnnnt\ PO S S Y x.‘...a.ss
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PETITION FOR A WRIT OF CERTIORARL

Michael Zsidore Sanchez respectfuily petitions For o writ of

cectiorari to review the dudgment of the United States Couvct of

Af’,‘“"”‘]‘g Lor +he Alinth Ciccult in +his cose .

OPZINIOMS BELOW

The. Ninth Circvits opinion (A/"/‘" 00 é__)__L.s__unmp_ch_tgA,__t&e,_

Distoiet Counts Opinion 3r~an+in9 Mpe. Sanchez o conditional weit

of_habeas corpus (App, Ol ) ;s unreported, but i+ is aveiloble

ot 2020 WL 1I9A8GE, The Arizona Court of Appeals oOpinions

Ae_nying re. LJ_&.‘JE._(Af-f-’t-Q_L[a_

)__%6_)__0&_)“ all unre.pom‘e.c[. The

| Anizona Superior Couct decisions dismissing +the firs+, Second, |

oand_+hicd pns+—éonv-fc+fon reviein procee. Amgg_(ﬁﬁ/o_,_ol-/é ;. 041 ,

033 ) are ail unreported.

STATEMENT OF JURISDICT.IOAN

The Minth Circvit tssved its opinion on Augus+ 8,2023.

Sonchez v, Shinn, Nes. 31-15632; a1-16940 (9% cir. 2023, (App, 003 ),

The Minth Ciccvit denied o timely filed petition for rehearing

on_October 17, 2033, (App. OOl ), This Covrt has Surisdiction

under 28 Us.c. $1354(1),




PROVZS TONS OF LAW TAUOLVED

The_ Fourteenth Amendment +o_+the_United Stoates Constitution: _

_No_State shall make of enforce. any Lawne nhich Shall

abridge the privileges or immunities ok citizens of the

United States; nor shall ony State deprive ony person of

Life, Liberty, of property, without due process of Law/;

noc deny +o_any person within_its svrisdiction the equal

pm%ec-h‘on ot _the laws.

A8 US.c.§ 2254(d)C1) ¢

() _An_opplication for o weit of babeas cocpus an behalf

of o person_in_custody pursuant +odheiudgment of a Stute
court shall pot be gronted with respect foany claim_ that

wg.adb.wit&@ﬁgd_aﬁ_ib_a_m&mis_m_é_iaﬁa.caUJf_fmc&&J ings.

unless the ﬂJJthcm“ on_of +he claim —

(1) resulted in o _decision that was contearcy #o, _of

invol mdMM&OMM_ﬂQm_ﬁoﬂ_gﬁ_gLa@imi@QSﬁd__
| Federol Law, oas determined by +the Supreme Lourt of
+he_lnited States.




STATEMEMT -OF THE CASE

A1) T Macch 2014 Mep Sanchez. enteted a guilty plea to_cue.

covnt._of sexual_conduct _uwrith o _mmor_ond_one_cound o+

.a:d:f,efm,gg&;d__s,e;&uaagc_anduci_y&h a_minor. Zn A/am‘[ 2014 ot

senbencing Fhe. Superior Court odvised Mr Sanchez of bis ight

+o appeal. Tn Avizona, olthouvgh Me Sanchez’s plea agqreemendt

lvaived #he right #o o dicect appeal, it did pot waive Hhe right

fo_collateral revie w_,_Ihg_Am:aQm.gaasiiiuizian_co.mmgmk_iﬁa+

’:Ef.ln_C,f:I_mAw.&l__f_/‘_a,s’_%c;(.rf;/‘_Q/ﬂ,S/_+_b&._dLQ§y_S_éal_5ﬁﬁJ_/_b@z.é_ﬂé_iigb+

rs o FO 4-,9,9é@[__ij:l__&/_/.._é@..&és;‘_ﬂr_/LZJ_CO_Z‘LSJ:»_AI:L_IE,_4_2_‘/.._5& Wilson
v Ellis, 859 LAd 7244, 246 (1993).(YCleanly, ort 2,324 quarontees |

some. Fotm_of appellote relief. That right cannot hbe wailved

me. re;Ly_.b_ay_z\_,eLéa_aﬁ_aimis_.sJ:czn )

Accocdingly, in_Masy 2014 _Me. Sauchez £iled o _Motice of Fost
=~ Convietion Relief (RCRI to_initiate his Ficst appeal o .of=right,

' 1
pursvant ta Rule 32.5(ed (E£E  Tan 1, A0HD  _(“Tp oo Rule 33 _of-

£ 345:/'_/3&&4;@,%9_':395;_'/:&&_&0:‘:}_@_& must be £iled within pinety doys

aftec the entry of Sudgment and sentencel) See, Summens v

Seheiro, 481 F.3d 710,215 -16 (314 Cir 2007 CPAr 200 _courts. have

rep m+&,4,.Ly_c,.bo,amteemiz.ega/_@wfg_&&_of_:mg.bf_p_aa_fgaa&wg;;_a;‘s_-tﬁa

fonctional equivalent of diceet oppeals .l

| Toel lacson of the Cochise Count~y tegal Defender wos_appointed]

fo represent e Sanchez in his_first appeal as of-right. Eight ’

L tins ess_oathecwise noted, all citations +o o_rule_ore Fo _the

Arizona Rules of Criminal Frocedure.

3




\months_Later, Me, larson Filed a WNotice of Mo Colormble Claim™

ih__the. S,LLP.éﬁtiD_r_QQLLI‘_t_@/%{b__Q-&)J_Ij:\as:t__}ﬁ.o.")"_f.é_é__hj_@—ﬂ-( a_four

page. brief containing o_bare allegation thot there were no

colorable claims ond a svmmany of +he. casSe which recited Hhe

Amc&.mialmum_&_#_f_b&_faaiu_aL_MJ,_ﬂmA&Au/ia.L hrs-imm/ Wit no

citotions o +he. re,z;_Q&cL_Ldl__Aﬁ:beﬁW,aJ:J,s/_/Mm_Smala_-e,:z._waré

Laﬂ_io;ﬁil.&_/aJ;S_O.Wﬁ~ﬂca_p4¢r PCR_petition withoodt  an

2

| “Andess _revien by an_appellote court. See, Order Setting
2N ALP 9

Briefing Schedule . (App. OHID .. M Jarson_provided no assistance. |

in_the._preparation of the pro per petition.

| Unsoeprisimgly, Me Sanchez's finst of-right PCR_petition wmes

A_ESM.S.S.&AJ_(A#AM_UfM_ﬁ@_t_fJﬂLL.L_J.J;S,QQSL{I:O_ZIJ'A_L_SQPP_P lon

Covrt_did and was only _required, under Arizona law , o

detecmmne whether Me. Sanchez’s pro per PCR petition

contained any claiva thod “presents a materral [ssue of

Loot or tows whiclh would entitle Chiml o relief>Td. See,

Rule 3.6 (c) (EfF. Dea. ), 2000 CSummary DiSpoSition = wthich

1S & mere el +s aAg‘u;Afca-me of_only +he_claims_raised_in__|

Fhe. LLD_per PCR_,p&-}—/‘-}—mn,“‘) .

____DL:tin@ieLs/,._A_/ir.,_Za.r..sam_abui_ayxd_um_,.s_pe,_mj; 4o withdeaiv

Loom_the_Fisst appeal as of-right withoust _an “Andess reyiew®

l+» dedecmine w-hether he conducted a diligent search of

2 an “%na{_et_z;s_ﬁe.w;&wiis¢am:cmé&i_éy_féﬁﬁm04MMed_ms&Si_w_/af.ch_

includes a. courts inde.pe.mde_m#— review of +the. record ond & finding os Fo
whether the. -&n:I:LI_\e._ap_p.g._o_-.i.._:;s._ﬁcmg,éou.;,,d.ie._e,y_fieqnﬁ_m_v_z_o,hj.o,_’/_&&fs 23

n.é (988} and McCoy v. Court of Appeals o Wisconsin, Y84 UiS. 425, 442 (/988).]

y




+h &_aa_aaaf__{o.c__&cg.ua.L_L_e,__;J,s.u__e__s_mA_wj;.e.fb.&r..réj.__éa_-_s_@._wfs

£rivolous. T d. The Arizona Court of Agpeals depied reliet. (4pp. OY2 ),
2)_Tn_December A0I5E Me, Sanchez initiated o second pPce

pmae,&&bg.byi@@_&mwwwjﬁsﬁgjgdm@ggj@ L2

CELE_Tan. ), 2015 ). _The. Superior Covrt and subseguently +he Anizona

Court _of Aa,oe.a.,[;_ni{em).&l_r_élieﬁe_(fﬁﬁﬁl_—,oy/ ;. 036).

_ 3) Tn August 2017 Me Sanchez initiated o thind PLR proceeding

by -Ff/_l‘nj_GL\_S.&.c.O,mA_A/_O:ﬁli%_éf_./fﬁ_&_n_In_ﬁl&+_pf_ac4&&(lm:§_ﬂfﬁan.&h ez
C;‘LQ—IM.&J._J&AQ«M.&_b@gl;&ééﬂ_iéni&dj_&_ﬁm@ﬁ—;(il)_ﬁalva/_‘ayl_‘ét}_fl_‘éaef

m,mAa&&éy_émlazs_u._C@LLfo_@‘_ayé_&é_a/.SJ_Z.’s’_S_C/iéJ) in_his_£irst

appeal as of-pight. The Acizona. Court of Appeals relying on

Stote u._Chavez, 407 £.3d 85 (A2 Ct Agp. 201 7)(Chavez L), reached

4he _merirs of Mo Sanchez’s Ahd&ﬁ;c_éﬁm_flbdi@_ﬁ&ﬁﬁi_ggﬂﬁ

hos_determined dndess review is pnot required Lor pleading

J&MW.ﬂMMMI_MQ_ﬁmG@fﬂ_bm_ma,‘s___a;&.s’.e;f_‘_ﬁtgd

agoinst +he.  Andars clagmg_;,é#_Aa_Andgcé‘gL@m_ii;_@aﬁ_féﬁt__

. N
asSser+s the Yconstructive deniol of counsel altogether” in the

£irst appeal os O£ -right. See, Penson, Y88 U o F &3, Sveh_claim is|
of %ufficient constitvtional magnitude’ thatk requires “o. knowing,

Vo L_um:n‘.a.m{_o,.ua_,:r_d_ﬁlj,lgﬁnj;u,méa_ﬁqap_urzp_a&gg_éﬂéu@&&cgﬁliém,

Smith v Stewart. 536 U.S, 85E, 859(2003), and State v. Moody, 984 |

224 572 (1998 (The waiver of the right +o counsel “must be

knowing, intelligent_and volontary®). Moreover, since “he elaim

iS +hat Hhe. ol;Liga:l‘/‘on vnder Amde‘as__ae_q_w_;aaé_s.u&,s#mi@_mw:au

Aby +hé_5p7&4:mjlgwi4;f_£é_aof_z&>ﬁw&J~9w@LéL@uLg.32,9.(4)(3) by

5




:Ea.iLDJg__-/:o_./‘_aLiSﬁ_E_i_'tJ_iJ:)_'f _4_saﬁu.;aac.aagiz@,.gag;;,10.7_/3_14___
d\+ 8 7:

YY) Th Tune 2019 Mo Sanchez filed an_Amended Petition_for Weit

of Habeas Corpus wnoer 28 U.5.€, $2254. Mr. Sanchez previously £iled. |

o_habeas petition in May 2012 which was stased tntil May 2019 Tn |

March_ ROl +he Disteiet Courd of Ar z_om_gfm+gd_aeLLeﬁm_ﬁ& Anders
: 3
elaim /n +/1e._£o.f:/_m_o_£Mwiﬁzle‘gﬁ%_&ul.&*ilﬁcaé&gdi@, 64/9/9, oll ),

The Distriet Covrt found that Hhe Arizona Court of Appeals reliance.

on_Chavez for the. proposition that Anders sofequards were mnot

requited doring Pesti tioness of-right PCR proceeding was an unreasonable
application of clearly established fedecal Low® wnder Anders and

Pennsylvania v, Finley, 481 1.8, 55/, 554-55 (/987). Td.

S) Respondents Filed a Motice of Appeal commencing proceedings in

the Minth Cirevit Court of Appeals, The Miobh Circoit relred on Chavez |
v Benovieh, 41 E4# 109 (3# Cir. 20220 CChavez IT) +o reverse the Distriet

Courts grant of habeas relief. (App. ©O3 ), Although oll parties and

the. Minth_Lircuit ogree thot the protactions of Andecs_and its progeny

hpply to Arizonals of-tight PCR proceedings’ for pleadmng defendants due
to_the. “previously astablished’ federal constitutional right +o counsed

in_such_peoceedings, and despite the fact that Acizona Law does pot

require. PCR courts to condiet an Anders review” o any Fime. ofter copnsel

B Reisisions +o the Anizona Rules of Criminal Procedire Fock effect on

Ton. ), 2018 under Order R-17-0002,Upp, O34 ); and ogain on Tan 1, 2020
under Ocder R=12-0012, Under +his last order the Arizona_ Supreme.

Court renvmbered Rule 33 for pleoding defendants to £ile fheir PER
petitions while resecung Rule 32 only Foo trial defendands +o

file. PCR petitions Followmg a direct append.

é




| submits a “Notice of Mo Colorable Claims® in such proceedings,

o Arizona Covrt of Appeals “would not be contrary Fo or on
.ﬂmmm@&agpﬂ&féaa@ﬁ&é&&dp&iﬁaﬁé&b&&iﬂmo I—

the Alinth Circuit st y U _held that such proceedings “sotistied |

Aoders and its progeny® and that soch a determmation by the

See, Chavez IT, 43 £ 4#h at /098-99; and 1100-02; (App. QO8).

| Upon such reasoning the Minth Ciecuit relied ypon o assections:

A)_that Apizonals of-right PCR procedore requices covnsel ‘o

seocch the record for %olormble aéa.ims)\ rather fhan For

— |Arizonals of-Cight PCR procedure requires covnsel to remain

\Y
claims that gre “Lilikely o prevail on ap/n&&é;‘_&nd_&)_ﬁa:f

in_an “aducsony capacity and %available to e.. brred viable

issues™ +hay may_be. foond in the pro per petition, rother than

allowing covnsel +o immediately withdoaw from the case.xde|

That _aduisory covnsel weovtd be reguired %o bhriet viable issues”

m_&nd__m_ﬁczamu&u_wwéi_swgﬂw&tm rion.

if foond in the pro per petition was not asserded by Respondents|

£rom two of the deficiencies identifred in [Rokbins] = counsel

|fFiles o ‘baw. conclusion’ and there is only one tier of review

| 8)Mr Sanchez curcently has on of-right Rule 33 petition that

by counsel 4o identify any colorable claims’ Tdot 1103 0ddly, |
Hhis Lotter Ag._ﬁ.icg_&nc&g was ;‘ng,gi,‘Jﬁ_.‘ﬁ,A as a plus, Tde ot [101-0CR.

was svbmitted by an attotney on his bebalf in the Cochise Covaty

___ |Souperior Covrt, which now owaits a decision from this Court.




REASOMS FOR GRANTING REYTEW

| The Court in Smith v Robbins, 528 t45.259 275 (A000) stateds We.

| shovld,and da/_e.uaiu&f&__s;v’:aj:g_p.ra.c.&alute.s_gﬂ&,.g_lz:ﬁ A i, a5 _Fhey come.

before us.

_ |the specifre procedure prescribed in Andecs v. California, 384 U.S. 738,794

l&@a&éLﬁiﬁLCQ&&LL&K&CL&i Maﬁaﬂv_écauts_d&awm,.ad_upu :
[Califor ma.,s_aém_h/&mcl e procedure despike the Fact Hhat it departed From |

— ] OMLM@QM%CAQQS&&ﬁaJQL&ZaF_iL&me vthing in
the. record that might arquably sggport the agpeall The identification

of sueh issves in the Anders briet Was net part ok the Anders holding,

 Now, the Mindh Cincuit. in Chavez v Benovich, Y2 E 44 1091(9™ Cic 2022)

noc is it essentral fo the Yoburous goal of Anders’ Robbing 528 LS at 278,

(Chavez IT) and subseguently in Sanchez v Shinn,Nos. 2115632, 21-14940

(9 cin) (Bug. 8, 2023)(Sanchez L) has vpheld Arizonas 0f-right PCR

Ipmaﬁéuﬂee,.éé.spz#a the fact that i+ departs From Aoders _and its

progeny by tod reguiring, atally o covct to condoct an “hndecs ceview®

oud reach a finding as to whethee the case is #rtvolous,for when coonsel

subm s an Anders broed mstead of o merits briet) nor an advocates

_ &..m&ﬁﬁe_knf_&:iffi_&ii(ziii&éu&tm_ﬁ__ﬂthL&EMLCMfiﬂd.iﬁ.ﬂi_&.ﬁm_/?é-f‘

beret for WAMM_QAMAL; iSsue [S JfJCOV‘gmcLAZ_ﬁJ;é courts erly

regoired review, which under Arizonals of-right PCR procedure is only

petidion, Bm_&meZQJa;LQM&ME&@ to determine

whether the case is frivolovs, and o recteve a merits btief foc an appeal.

that s ned Fetvolovs, have. both been held 4o be reguired vnder Andecs
Md_&&ﬂcﬁg&ﬂ_i/_ml_ééﬁ\_&&:_ééééﬂﬂﬂL to_the “obriovs




(goal of Anders’ Robbins, SAR 1.5, at ATE=B0.
MT[LA_.SL{TQQ-.{’_LQ_LL_:}.’AAL&&L;DKL&/Z_.O:E:./.‘L‘ngL_.E(;K_ﬁCD_C_éJU re_places
indigent _pleading defendants in_is egregious. Once. appointed covnsel | . .

accuses the appeol 4o be withovt mecit, the sppeal will ke

J&md.@&iu&b,.&aé&jé;ﬂm_ﬁao_p&/;déﬁéﬂqlaﬂi.dwn shons A
“viable issue® net merely an arguable one, and even it cvccessful
in_thok_endeavoc. covnsel ;s still not required #o provide _a

 paecihks brref. Lammie vi Barker, 315 P3d 662, 663 (Aciz. 1994).

The. Minth Circoit mestalkenly believes, that under Arzona’s of-rig

1% ol I

PCR procedure, i arable issud is discovered, that covnsel is requited

Limmediately withdpan bot remains_in
Svbmitting an Andess beiet, claimmg the appellate cecord supportsno |

o submit a merits Arief thercofter. Chovez IL, 42 E4th at 110/-03. _

| The. Minth Circoid alse assvmes, inecrol, +hoat £ counsel dees not |

S @Lm&&@ammﬁw&wg}uQ.éu:_cLa.tm.s/_—f_b@f_aaj/:kag[éz;_ce_uﬁm\\_
cnd findng of whether the case is Ffonolovs by a covrt s

an_advisory capaciky after

[ re
,&_mau(._i:sz':__is_a&&f_&cLfo__ﬂ%he_mcbf_aﬁwﬂa&i_aﬁ;ﬁmi/:ﬁaé.é@/_éég_ I

required in order to satishy Andecs aund its poogeny, in any first

o lappeal _as of-right. zd.
| The Ninth Ciccoits holding in Chavez IL and in Sauchez T, rendecs

meanmgless the @aﬁ@ﬂn&@é&a&a&ﬁ@@@@t&dﬁm a, 324

LS. 353 (1263) _and Anders, by reducing the Covcts “stondard” to:
“reasonably ensvreLd thot an tndigent’s appeal will be resolved in

US.at 2722, +6 o single tier reviewn of +he appellate record by |

covnsel for colorable clamms —not merely arguable claims, where]




_._ih_‘a;_pro pet_petition. That is Just Like “the ald California

£ counsel tefuses Fo Svbmit A mecits bijef, the court only

condvets a mere mecits adiodication of +he claims raised in

pcoceduee [whichl Aid not require either counsel or +the court

+o determine +hat the appeal \wa8 Frivolous™ Td, ot 279,

| The Minth Cireoit overlooks that Anders and tts progeny |

% .
recognizes a limited exception” to the Dovglas tight to covnsel

in_the first appeal as of-cight, and Hot Hae. cperation of

Fhat Zimitotton must boe. ?cL@téé.ta_ﬂLg__MLAi_} of that

appeals Td.ad 2726-22. Tu s, the Minth Cirncuit

fails do . See that a covect _moust First condvet an  Aoders

4o the mdigent defendant in the Form of a diligent seacch |

7 N .
review S to determine whether represeptation was provided

of Hhe record for arguable issves) and whether the entive

appellate record supports no non - frivolovs issves, as couvnsel

claims, b g_ﬁaﬂg_u_étimg.ﬁééi_gwmwmiﬂ_é_ﬁcam_

“._MM@MMA&&_@M7 7-7%.

Th e..__C.o_ul‘_téAO_U_LA_t&&.gg;f_:’:bﬁ\_ﬂ/_nfh_LE&@tQ.&QS&&M@LL n

. v/ ~ i «
From the Immimum requirements’ of Auders cmd its prageny;

and _af€iem Fhat an indigent defendants federal constitutional

right do coonsel must be ﬁ&i&i@iﬁa&m@ﬁgﬁimﬂaw Led]”

by the “Limitation® 4o that right, /in any £first appeal as

of=cight, and affiom that a_covrts Aundess ceview® is essenhial
+0 OQMMQMQMWMﬁMLMIMAQLALM_

wos| that /s related to the merit of that appeal. Td. at 273, 273,

10




L. THE MINTH CTRCUITS RELTANCE OM CHAIEZ TT. ‘iAS

ERRONEODUS.

A Arizonals of-right PCR ,apo.;;aolora cannot resolve an’of-right

___appeal in o way that is related Fo its merit nor achreve. the.
“oblious goal of Anders’ norsatisfy Anders and i#s progeny
withoLd £equiLiNg, AS A minimum Safeguard, 4 covrts

Unders reviews per the Covrds "Fwo interrelated fosks™

—_Of covrse “states [havel wide discretion, subiect +o the.

minimva_tequirements of Fhe Fovrteenth Amendment, o expierement
weith _s'gLugkm;gs_Jb_dﬁFJ:guﬁ_f_mALam} of ,po[:‘c\/.‘\ Td.at 273, But Arizona

Y 5
. .LM_lv_a‘sy_;ﬁor.&_v_é,rs/_/._mg_:‘:imv&/. abvsed that drscretion by Ffailing +o

provide %a valid state procedvre for determining whether He defendants

appeal (s _-Eﬂ_wo_l.o.u.s:\__—/:‘w_/o.l;eg._d_mﬁ_d&:Eav.\.dmié_m_i-bg;i_t_&tmtapﬁea.l_ﬂ_a..s

of-right _for whea covnsel cefuses + provide a merihs briefe Id, at 284,

o __|Supesior coupts_are not_requited to.condvet Anders review in o Rule 32

286, State u_Chavez, 4067 £.3d 85, 91 (Ariz.Ch App. 2012)(Chavez TY(Held: “4he

of=right_getitront) Wilson n £llis, 95% £2d 244, 797(Aciz. 1993 Lwle are not

comma;aelm_g, ynoe _J_Q_\ﬂié..kt/.zﬂ—_"'_‘f/__‘/_'_fi&l—.,AG_OAQI:*.‘J,_#:O_C‘OJQ&U.C,.‘*_A/QJ&CS-+§/'P& review.s

in PCR "), Anizopa tan only reguires couvnsel 4o sSearch +he appellate

record forcolo rable claims not merely arguable claims. Rule 32,€AQ).

Y%ri2ona Law™ inclodes Arizona. Cose law oand +he Arizona Rules of Coiminal
frecedure. See, AR5 % /3=/02(A).

5 Prioe 4o 1994, pleading defendants in Arizona could file a direct appeal under

Rule 31 where a courts “Anders review" was reguired, See, State v. beon, Y5/ P 2.d

€22 (196D, Tn 1992, Acizona amended appellote statvte, AR.S S i3-4033. Fo

except pleadimyg defendanks From filing o direct+ appeal in vhe couvrt of
appenls. See, (992 _Ariz. Sess. aws Ch. 184 514 (46 +h Leg., 3d Reg. Sess.). But

bemg“cognizent of the higher command” of Ariz, Const, Ard I, 5 34, +he

Arizona_Supeeme Couvct_held Fhat +his_statutory_change sHll_pesmitted
& First appeal as of-right by "PCR in Liev of dicect appeal” for pleading
defendants, See, Wilson, 859 L.Ad ar 744, See, Rule 30.9@)(Dec, 1,1999)(Requicimg

appointment of covnsel in"Rule 32 of-right" proceeding.).

11




 \(Fan, 2014) Rule 32,4 (LA (Tan 1,2018); and Rule 33. d@)(Tan. 1, 202.0).

A colorable claina s ‘one_that, if the allegarions atre true, mighd

haie c.bwm%cf_ dhe_outcome State v Bepnett, 144 £.2d 43 @iz, 2006)

(citing, State v Ronnmgeagle, £5% £.2d 149, 173 (9930 An “arguable claim®

(S _one. dhot s ot FeivolovsS Bobbing, 538 U.S, at 282-83. “Brivolous . is

defin MMMMJ.A&SIL(&LM:E&d;@&Z&W)f Merriom

.______M&Eﬁv‘:&&&.&a[[&g@dz&_ﬂiéﬁam&c_ﬁLCUjL_EJ_&L‘m)._.C;L aims that may

appear Yo not chonge the ovtcome of a case may still_have a

moce._tham foivolidy and 4o net verify covnsels evelvation of Hhe.

appellode record, practically guarantees Hhat any non-frvolovs claims)
weill be [eoft A@LLMM&MLM‘Q&L@Q&J,&#@#on. ]

reasoned basis in fack oc low. To vse a_standard that demands |

| This Court has continved to_repeat the_mmimom requirement of

a_courts f#nd_éz;fJ;évigw_L-EQ»_cie_vé&J:m_mmg_uﬁé%M an appeal S5

frovolovs, before excusing coonsel from the duky 6 providmg an

_&i\tﬁc‘.cz.iﬁ.s._étf*&ﬁ oo bebalf of the /ho/fj_f—_ﬂ_‘f_&géﬂ;im* o _the ’1A/‘I‘.S‘+

—{appeal as of-right. Tn Robbins, 538 UiS-at A2, the Covrt

dtsag::&e‘d_ml‘_i _Fhe. Mnth Clncoit that the "Fnal sechron of dnders™

loptlining a_spectfre procedvre Yuras obligatory on the stades) Td.|

However, right before noting that Final section® the Covrt pointed

to a passage in E/iS v, Unded States, 356 U.S. 674, 475(1958), a_case
that Anders “pelied tn parttcolar on’m i+s holding:

-t

| 7Zf couvnsel /s convinced, after conscientious investigation, that the

appeal /s Frivelovs, of covrse, he may ask +o withdraw on +hat accoont,
Lf the coont 18 satistred that covnsel bas diligently investigated

the- poSSiLLegm»or\a(s of appeal, and agrees with covnsels evalvation

B e case; then leae Fo withdraw may be allowed and Leave. 4o
appeal may be denied’ _

12




|-from covnsel whs is refusing o swubmit a merits brref on the
beltef thad the appellate record supports no arquable issvese | .

See. Robbns, 52 U.S. at 270 (quoting Ellis, 35 U.S. at 875 and citing,| e

highlight +he role _of appellate. covets_in _aggéu&tm:q_m_ﬂmlag_&zeg e

That role was noted as the “two mterelated tusksSas discossed|
in_Penson v. Ohio, Y88 U.S. 25, 83-8%(193%) (guoting, iMeloy wi Coord |

of Aspeal s of Wisconsiny 486 .5, 429, #43 (13%8), and citing, Ellis. 354

UiS. ot 625 Auders, 3R O S. ot 294V

Yrhts reguicement was plainly stoted im EIlis .. i+ was repeated

ih Anders... and i+ was freiteratred lasd Term in Me Coy vt AS e,

explained in Mo Ceoy! ' To satisfy Federal constitutional concerns,

on appellate court faces +wp interrelated dasks as i+ ruLes on
| counsels motion o withdraw. First, it must sotisty itsealf

that the attorney has provided the client with a diligent and

< thosovgh search of the record for any arguablie claim that might
Support +he alients appeal, Second, i+ must determine whether
counsel has covreetly concluded that +he appoal iS_+rivolous.

Ui Sc ot 83~84,) and fMeloy, HE8L U S. at HHY):

And now sece, Robbins, S22 U.S. at 228 (citing, in pesticolar, Penson, 488

% Once the court s fatisfied both that counsel has been

diligend rn excwnining +he record for mer'toriovs [ssves and
Fhat _the Q./eﬂﬁ..d!,;_éé_‘ecﬂl_v_l,_aU.S;..TE&&&C&L_C.QKLGQCGML-&Wh“S\Cic,J

ond the case moay be disposed of in accordance with state
Lo _See, M Coy, HBE DS, at YYY.

Motably, the Covrt pointed direetly +o these passages,aoted above,

the. “standacd” = +o “easonably ensorel] that an indigents appeal |

will be_resolved in o way that is reloted to the merit of Hhat

tight_of+ec explaining how “o. pocticular state procedw re. sotisfies’|

appeal) leading to +he “obuious goal of Andecs™ Robhins, 528 U.5. |
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._._.._AB.&C&QSLZ&QL&GIJJ:&Q‘LQM-_Q_L&QQQMQMMP79‘0/) 7

the. requitement articvlated in Dovglos that ‘ndigent defendandts

» being swallowed by that Y mitationd Robbins, S28 U5 _at 278,

lrecieve representation on their first appeal as of-right Fenson 498 |

1.5 ot 8384, the Douglas right to covnsel muyst be prote cted £rom

e\ Combined, the Logual Frotection and Dve Precess clavses (rf Hhe

—— lamong those sateguards) Evitts v lucey, Y49 U.s. 382, 392.(1985), required

The Douglas risht fo couvnsel in the £icst appeal As of-rioht /s

ho make that appeal adeguate and effective’ Robbing 528 LS. at 276,

Fovrtreenth Amendment require “hat o states procedpre afford

adeguate and effective appellate review® by ensuring that +he

v appeal ;s “resolved in a way that s related to the merit of that |

appeal.’ Td, ot 276-77 (citing, Griffin v, Tllmois, 35/ U,5./2, /218

(956D, To achteve. that %standord” +he Covrt explained, “i+ ;s |

importont to focus on the underlying goals that the procedvre |

should served Robbins, 528 0.5 o 276-272. Those goals_are Hwo advecsacial
goals that pppese one ansther. Td. The. former protects the Dovglas

right_to_have “couvnsel and Lol merits brief" for an appeal Hhat |

18 %ot frivolovsS Td, The latter, aLimitation” to +hat rl9b?,

ot _are “Privoloust Td, Clearly, to determine which Undeclyin yal

profects +he state From. wasting “public moneys® on appeals

goal” sheold prevail +urns on whether the oppeal is “Frivolous™ |

or “not £rivolonsS Td. And,.sug.l.\,,_a_-E[;:Lel_ing._,éa.fg_th_e___ﬁni_i_"a@iﬁo_na

f‘fl.o-/-ian.slllp“ +0 Hhe mecit of +hat A,QP_QQ.LY_U_/?_QD cieclﬁ_mg__w_ﬂ::éb&

fo except the Douvglas right to covnsel, Td.

1y




| Tt is the Cight Fo covnsel and the provision thereof, in the first
instance., that affords %a Lair opportunity to cbtamn an adiudication

OB Fhe merits of [hed appeal” Td. So when Zon indigent defendant|
who has his appeal dismissed becavse i+ /s frivelous [hel has not
been deprived of o Ffair opportunity’ +o bring his appeal for
faipness dees not require eithes counsel or a #uil _appeal once

- it 15 properly determined Fhat an appeal is frvolovs Td. a+ 277 |

-78. Ypen sveh ceasoning +the Covrt concluded that the ,’oAU/‘ou__S

goal of Anders wos 4o prevent this Limitation on the cight _Fo

: appellote covnsel fron swallownng the right itself, and_we_dp

i |noF _retreat from_that goal today’ T at 228 (citing, Penson,
\Y8B L. 5. aF $3-84) Mc Coy, 496 LS. at 447 ).

| Accordingly, when counsel stands ueon the YLimiation® goal of

the two “vnderlying goals™ thereby exercising the duds to podpok |

forth_a frivolovs appeal by submidding an Undens brict Hhe

appellate coort then has a dvty undec +he “sbuiovs goal of
Aurders® o condvet an “Uudecs review™ 4o decide which
B _Vunderlying goal™ should prevail. Robbins, 518 U.S. ot 2377-7% Only |
when o covet finds +he appeal to be fraolovs based teon an
“Anders ceview® can the exception to the Dovglas right o
- |counsel be said to_be “related o the merit of that appeal » -
aud_theweby achieve +he “obuious goal of dudersYTd, Tndeed, i+
e |after covnsel files an “Anders briefS and no covrt is reguired +o
_lconduet an rders review then thece can be ne fmding, nor an
. _Jf@diuimaﬁam_w__&*méﬁﬁ_ﬁiﬁglapﬁa@;w AS to whethep |
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it 18 FrivolousS orZnot fovolons™ Ay agvdictal odficer. Td. And most |
— limporduntly the couet moay net Ffalrly determine whether covnsel

e pmu:ﬁ&i_.{’ﬁggnu&n+gs$70n_. in_the role of aua.activ e advocote

a diligent searclh o0Ff the whole appellate record For any arquable

by

(Ssues, Td, See also, Doyglas, 373 V.S, at 357, Ellis, 354 .S, ot b75.

—B. Arizona lanr ﬁ&_ﬁmii_fé.ﬁ_l&_aéﬁaLLﬁ_O_‘E:tAé Dovglas right_

¥o covnsel in First of-righd PCR appeals by 1ot I‘eqU//‘/ng,
atoll, o covcts “Auders revcew® per #he Courts “Fuo

interceloted +asks™ For when coonsel refuses o
Submit o merits brief.

| _The only requiced review: by the covrt under Arizonals of-right

PCR procedure (s o mere merits adsudication of only the Fimely |

— and_non_precluded claims raised in the petition. See, Rule 32.4(c)

o {beecit, 2000). Role 32, 4NN (Tand, 2018) and Rule 33.1/@)(FTan 1, 2020),
| herematter “Sommancy Disposition’ Claims not raised jn +he.

vetition weitl be overlooked awnd Jeemed precloded thereatter,

e lsee Rule 32.2(e)(Dec d,2000)) Rule 32.2@5(Tanl, 2018), and Rule 32,
20 (Tan.l, 2020), except Fhoce Yof sufficient constitvtional

magﬁJ:t_J__:\__{ﬁ&-t.aﬁqigtzce_au_u@w

V.
to_be nnade “knovesngly,

__|welundarily, and intelligently S Ru Le__,,3‘;._,“1@;6)();\_@4,-1,;&0_0)(@@&1 ent).

__J_:LQQQK]&QL_SUI).M&LQV\_,/AA&PS brref™ Lpon_the theory tha+t

/ ' 4 -~
there arte “no colorable claims® covnsel will cemain as an

6
o |%advisery covnsel® _and if no pro per petition /S svbmitted, then

6 Apizonals ‘advisory coonsel™ (s not an “active advocated Anders 386 U:S, at 743,
land Compare do AMontgomery i Sheldon, 8% LAd 814, 4i8-19 n. 2 (Ariz, 1995) (counsels

”r¢p:~e..SeV\+aL+lon ended™ ypon refusSmg 4o submit a PCR petition). See role of

a@mm&@un&mf_mu_m@, ‘red Yo answer specific Lec L«?_jagL_q;ue_i-bp_m.;’._
pp 227 ) .
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no_teview of any Kind by dhe coont_is tequired and Hhe proceeding

Awill be dismissed: Rule 32.4()@)(Tanl, 2014) Role 32, DA (Tan.
1, 2008), aud Rule 33.£EY @) (Tan.), 2020) s See also, “Svmmanry ...

\Y
Disposition o

Accordingly, under Arizonak of-tiaht PCR procedure, noted above,

when coovnsel_submits on Ynders brief> dhe covrts miere merits

adivdication ot only the claims roised in the pro per petition

—lon the merits ok [+hel appeal, Robbins, S8 US.at 377.= 78,

P
bevalse. it cannot cunsvce the (’our'/'/ per +he _C’our%..’f “hwro

do a.s_mzﬁ._ct.séfetal_/’z_{au_ic_aggaaﬁuﬂ&yﬂ_io_aé{uin_ﬁﬂ_a@huoL/.‘ca..ﬂQm__________

intecreloted dasks' (see ante, FAN-2), dhot a Foll examination

of the recond and_identification of any arguoble [ssves fFor

appeal was. condvcted by _an Zactive advocate) and whether

o eovusels evaluvation of the case waS Correct. See, Fenson, Y88 |

UlS/ &L+ 23 f),é :

“obuiously, o court connot determine whether counsel (s in

faet correct in eomcluding that an appeal s Frivolovs without
self _exauminmg the recocd for arguable agpellate issves.”

Iusi.&s_caun.ié_lm?_fﬁm.éﬁfiAL*L&P__;ILS_/:'_MSaé.&dw/:e;_:éaa_,c&_v_\.

. Z, S \
advecotes Arief on the mecitsy Arizonals “Summany Disposition®

___|appellate record For arguable issves. Meloy, 78 VeSe.on +4594.

p ‘ .
% ¢ not asobstitote for> a couorts Unders review of +he entire

'Incl.pe_a[/ Hhe Ynders review™ i3 a search of the whole record for

YDameantioned issuesS Robhins, S28 U.S. ot ARY) Fecple 1 Wende, A5

Col.3d 436, 4%0-4/(1%79) (discu s’s*;ng,,"a review of the eatire recard”);

and State v Clark, 2 £.3d 89 (Aciz. Ct Agpc 1999).
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M nodivdication on merits of [the entirel appeal) Robbins, 528 U.S.

Becavse Arizonals of-¢ ,‘3 hd- _ﬁg&,ecageiuﬁc_ciaai_ﬂmﬁ_afﬁaai__

+he clatms raised in +he PLO per fe Fitron For when covnsel

at 327, by a _court, but a mere meeits adivdication of only. .

_|submits an Uunders brief [+ creates an exception Fto the

QQQ@LQ.L&:@[»:&;LQ.Q@QMLLQL%@A@ s _that the claims raised |

in_the pro ger petition lacked merit, (ot an_on the basis |
that +he. e.m—h‘ne_@gp_aLL&tQCQQQai_su,gﬂoatéd_aa_aagu@g_c@mg

Le. feivolitd. Tn other woeds, under Arrzonals of-prgh+ _PCR

procedure, where no “nders review® is requited, Chovez T,

_Uis related Jo Hhe merit ob Hhe pro ger petidion, rathes thain

Y072 p.3d ot 2, the exception +o Hie Dovglas_right o counsel

Yo _the menrit of the appeal. Robbins, SAZU.S. at 277-7 %,

_ |And, although covnsel remains n_anadvisery capacity® until

_ |whether Hhe eutire appeal is Frivolous, Which results in the |
_____|violation %f +he Dovglos right do have coonsel until o case is

determmed to be frvolous™ by o judicial officer. Td. at 220 |

the. trial courts Bummany Disposition counsel may skl withdraw,

[ Just+ at a later point in time, withovd a courts £mdmg as +o

\Whether oppomnted covnsel provided Zrepresentation in +he role

of an_active advocate® by a diligent search of the record for.

will then remain_a_myStery “rendedingl meanmgless the protections

afforded hy Dovglas and Anders’ Penson, 4R&US. at Rbe
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Aaméczm&&“aﬂ.@htﬁé.&gmggdaca_fﬁzimitgmEilh._:/'ﬁa_

4 . _
without _requiring a_courds Dnders review™ in Hhe Frnst

constitokional right to _appellate a.aunid_,@mo;wgﬂ_o(_mﬂauggﬁ S

ap m@ﬁ:@hﬁa&g@é@_@&wﬁ;@, Lobbrns,

523 Us. at+ 2723 (c iting, prn;yluw\/‘a V. Fnley, 481 U.S. 55/,
555 (9%2)). /

| C. Controry to the holding in Chavez I, under Lammie v Barker,

95 £.2d 66R,863(Ariz. 1996), “advisons covnsel™ ;s no# required
to step back into the role of onfactive advocate +to brief

N _PCR appeal, which results in the violotion of dhe Douvglas .

Yialle issues™ Found in the pro per petition in anof-right

right “o recieve o mer'fs brief For o nonFrvolous
appeal,”

Lo Chovez IL, +he Mmth Circvid asserted that vader Aeizonak

of-right PCR_procedure, after covnsel submits an Duders Arres)

thot _counsel /s requimed +o fremain availoble 4o broef any

viakle. issvesY found in the pro per petition. Chavez Ir, 43 F4+4h ]

at 1101-02 (eiting, Lammie, 912 P.2d at £63). Th sertion

wos_nok argued by Respondents in either Chowvez L or Sanchez T.|

That assertion wa.s essentral do 4he Month Ciccuits /m[Arng
becavse [+ was vsed to claim, under A8 U.S.C.E 2254, that

Chovez I wasS “not £ contrary 1o or an unreasonable application

lof" Andens and its progeny. Chavez TL, 43 F4th at 1/00-02. _For |

Whatever reason, where the relevant paragraph m. lammie is_ .
czuotéA_/ '74\&.Mlth.d.ﬁf:@&i:t.am_ii&&ﬁd&&é&@#&l%

the. £iest word of the bottom half. Td.at 1095, 1100-02.

_;L.a_aen:ﬁe&f/_ihe-__uba&/g&c&gmﬁh_m_l ammie_makKes clear .

Hhot there is no regquirement on allowance for“advisory counsel®

-
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to_step boack into the role of an octive oadvocated (sce ante, FN-£)

L . . A3 \ L
+o provide. a. merits beref, even if a%vioble issve¥ s discovered |

inthe. pro_per petition. Lameie, $15 L 2doat 663, |

Since the bottom half of he relovant paragraph in lammie.
starts with the word “rathec [+ is the top balf dhat informs

what_action _.O.Mﬂwﬂ_ﬂé-é,m_%wﬂiﬁg_ﬁéwﬁﬁ:‘7"/715/

Anders 386 U.5. 238):

_._,MWJMQM&LL/‘LLLML&mé/_mﬂQCPOS£ of haiing

counsel remain on +he case in Rule 33 proceedmgs after
+he defendant hos elected +o proceed pro per is not +o

tile o. PCR petition or petition For revien, even +hovgh
covnsel belreves there (s no tenable boasis for i+, on

behal+ of the pro per defendant,™

B .___io_fhﬁ_;p@atﬁ‘g.-/:yﬁez_or&.Ls_.s_ueg__@_am:fc:quous_/:;;u;/“ﬁgtAz@g_

and s progeny_requires brief ing_for. Lammie, 315 Add at 63,

Clearly, this top halt of the relevant parcgroph in Lawmie, | .
expressly rerecths counsels role under Anders without regacd |

Under Anders, the reason why covnsel remains available, |

abfter £iling an Anders brvef) is do step back into the role of an

“active advocate +o provide a merits brief on the condition _an

arguable issve is fovnd by the covrt during its “Audecs review as
explained n_Anders, 384 U.S. ot 744 |

Yii A copy of covnsel’s [Anders] briet showld be furnished Fhe . ...

indigent and fime allowed him Fo raise any points Hhat he chooses;
| the covit-not covnsel- +hen proceeds. .. to decide whether the.

case is wholly Frivolovs. I i+ 5o Finds it may gront covnsels
_request to withdraw .. On the other hand, i i+ Fnds any of +he.

Llegal points orguoble on +heir merits and Hherefore not Frivolous)

_}LMA&LMMEMM£A_\fb_&_LaéigéDf_'fbﬁ_é{-_5_&‘£id_n_C’_ﬁ._Q
covnsel 1o arque the appeal,y See also, Fenson, Y88 U.S. at

24, and Me Loy, HES U S. ot Y44, ;

a0




. ; N ’
Indeed, covnsels hequest to withdran will ke deunred if an

et 7244. This_requiremendt ;s vidal o _avold_violoting Zhe . .

arguable issve s 4 ovnd by Hhe reviewing cou it Anders, 384 ULS.

Second aspect of the "Dovglas right which /s recieve o

meriss beiref For o nonfrivolovs_ap peals Robbins, SA8 U.S, at ARD.

Since the Fop half of the. relevant parageaph_in_Lanmie

expressly pelects the sole reason, under Anders and /+s

progeny, for counsel o remain available, then Hhat leaves enly.

ove_other_Legical reason under Lommie for%aduisony covnset™

fo_remain, AS_the bottom half states !

i YRather, counsel’s enly fonetion ot +this point is +o assist

the. pro per defendant shovld #hat detendant or the +rial
_court discover_a wviable (ssve that counsel bad umot

previovsly discovered.Y Lawrmie, 35 LA atr 683,

As_the relevont paragraph in lammie reads from_top o bokom,

neither_covnsel’s_oduisony role/ fonetion, nor he_defeundants |

pro_pel stasvs chamges ot +he Zpoint a Arable /ssved s

Poond, Td. Trndeed, $he word Zshovld™ as vsed /v dhe bottom

half gives no exception to allowr “adursory covnsel 4o shep |

Aa.c./_c_ﬂ:l_fo__ﬁ.e,_/_‘o_é.é__&é_mfa&t&tﬂ_a«d_uaaaiﬁﬁjo_pmwfci&_a merits
7
brief _For a_nonfrivolovs appeal, Td. Tnstead, i+ merely expresses

the condidton =?Litd +hat defendant onr +he Frial courd discoverls].

o viable issped = tpon_which_advisory counsel’s #o assist the

>

All Kriable. issues® are %ocguable is50esY _bud not oll%.rguable issves™ are

Wiable rssvest and all jss0es ore “arguoble jssves™ upless determined

do_be “Frivelous by o_court. Thus, if aviabie issve’ is fovnd by +he.
couvrt then the appeal must be deemed as Horrfrivelous.t

Y




i|i,ll!1%\.b;\mh\,lgmgﬁmuﬁtD@mP@Lr#PIRbEB%RUWFhE@PlﬁF ,

\nb,.TI,»DS oo on behalf_of the RLO \nuN\.lelwumm,SL.PSu\nﬁW\HL\

| _The remaining. languoge in the_boddtom_half of the relevant

Parageaph in lemmie is disc >P¢o§kxnkb&;§l§k@+b@ﬁ§t@%h

\ 3 ‘ ~ . j
Yor when, in +he inferest of Sustice appoinkment of counsel

Szems necessary Td. Sveh language. merely applies o

\»._bwo‘,S*. coonsel +for Zon [ssie ﬁLﬁﬁER&nul&.%mh@m,ﬁP*hnnmnﬁlEE@wgf

to the covet of appeals™ where there is no federal constitutional |

e | Trght o appointed covnsel ... beyond the Frial coorts mandatory |

consideration and disposition of the PCRY T, (¢iting, State v.

e \Skith, 210 LAd 1, Y A (Briz.1398)). But, even i+ Hhat remaining

—level, i+ would stiil remain that_oduisory. coonsels role /.

— NFuncton _vpon_discovery of a fviable issve is_only fo provide
p re sl p

Eﬁc&%&fﬁhbl&%mlrﬁ&*uﬁiﬁ .%E%D&Kﬁ%@bi@wﬁ?b@tﬁ*

mete assistance (see ante, FN-6) and not la PCR_ petition]

becavse the purpose of the ‘appomiment of covnsel in_that

nstance wouvld be Fo have thet newlsy appomied covnsel,

_lnet aduisosy covnsel, provide an advecates britet. Lammie,

_bghtmpimu.,&sg%&@ﬁ%g%gﬁﬁ is

discretionary, the tnial court wovld not he requrred +o

ppoint_coonsel ... and direct dhat covnsel fo prepare an |

advecates bnref> as reguired under Anders and its progeny.
k, 3Ll®R\\.WIN\%|QFML _ast lN\u.\tth\.\l&ﬂwh P*\!{Ntxhxl“l\.ﬁlx\li\xlmgh\g \EQ S,

at 84 aund Robbins, 528 U.S. a+ IR0,

The Langvage. of Arizonols o,m\?.mr._\. PCR proc edvre _remained

A




silent on 4his matter until Rule 32 HRQA) (Tanl,2013) ad ded

o N%unless +he coort orders otherwisey 4o dhe. rule, which was

e e |=R)= years after Lammie was decided and - a- years afder

M_ca_.@.a@hﬂ_é_ﬁu‘ﬁ_@ﬁ,&eal_aé.aﬂ:&g ht_wa.s decided.(hop, 048 ).

See, Summacy of Changes +o Rule 32.(4pp. 034 )t_gqg_az_,_.w
OAB(Tan. ,2018) stotess ____

YAfter counsel files o [nomeri+l notice, covnselé role ;s .

Limited +0 acting as odvisory covnsel until the +rial covrt¥
final determination in +he Rule 33 proceeding uvpless #he

coLrt orders otherwise® See aL.so, Rule 33. é(e.) Gan ) 2020),
Compate to Role 32.4&>)(Tan. l, 20/4)..

4Ih&LAMW@Lﬁ&AﬁSL&&ﬂQAa!ap_ém"_/_‘tz.s_@éé o vague and
— _lombiguous. On ene. hand i+ appeats Fhat the coved may. asdon

o |eounsel to withdraw, and on the other, givmg the benefit of the

dovbt here., i+ appeacs to express an exception for an advrsory

—leobnsel™ o step bhack into the role of an’active adirocate)
_ lapporently, to provide a mertts beief., Td.

| Accordingly, thece (s no languege in Acizonals of-right PCR

\peoceduee, noc in lammie, that requires an %advisory covnsel™ |
o step back inte the role of an’active. advocate™ to. brief.

4 - $ ;
___|%arguable issves) nod even Wrable ssvesy found in the pro per

e lpodidton on the indigent defeudantk beholfs Tndeed, Lammie

contains Language. thet expressiy relects counsels role | _

under Anders, Lammie, $15 FAd €3,

B ‘ . Thus, the Minth Circuits _erroneous assertion hat counsel

Zremainls] available fo_brief any riable (ssves™ Chavez IT, YAEYH|
ek 6)-03, contlicts with lammie, which holds otherwise.
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Notably, Chavez IL relied Upon that assertion +o decide that

/
Irrzona® of -right PCR_procedure satistied Anders and its orogenys

xdeat 1100-03. And Sanchez T relied vpon Chavez IL. .

Now, unden Auders euad s _progeiny when an arquable (ssve is

R

foond by the. covtt, the defendant s euditled +o%repre

in the. form of a merits brtef prepore d by an %active advocated

not_mere. assistaunce. from fadursory covnsely as the pro per

defeundant prepares a pro per petition., See, Penson, Y88 U.S. at

83-R84, where +he Couvt+ stateds S

7. ence o court determines +hat +he tfeial receord

Supports atrguablie claims, +here is no bas:s or +he

exception an d, as provided in Doue _L&.S/_'J‘;A_{...@.Ct\m_/fm»a- L
!

appellant is entitled +o representation’” Sce also,
MC.CCJ\’I"/ Y8L .S at U“/q-

Beocavse Arizona’s of -right PLR procedure and lammie does |

lnot_regquice covnsel #o prepate_an advocates brief For when

Aan ,’/4‘-"5’ vable isspe or even a®viakle /L.;.SU_&,‘\_J;.J/.‘SLQLL&Q;J by

the couct, it permits the violation %o the Dovglas right...

; .
do ppeiele o merits Arred For a _nonfeivolouvs appeal’ Just

Lf/Cth&_feanlm_/éma&lata_cif_olo_/_ao_é.AL/’lS/_i&&déz_&tﬂ_—J_‘S/ 280

(noting, +hot the Pen son /’r‘()C&AUFf, Y learly failed ur\a(e.f‘Dougla.;1

\3
-

and “oerm iHed a basie vielation of the ,QQL_Lg.L&.i_c;;qA +)

Based on +he foregoing acguments, no faicm inded veist can

conclode that Avizona's of-r (‘5})‘1"_&@_&_/2(}.@.@_&(1&&_ satistres Andecs

and i+s laﬂogan\/.
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T, THE MTMNTH CIRCUITS DECISION TN CHAVEZ IL PERMITS

A DEPARTURE FROM THE 708V ToUs GOAL OF AVDERS™Y

EMUNCTATED IN SMITH V. ROBBIHS, 528 U.5. 259 218 (2000).

A. Chavez IL_infers_that. o courts Yndess review™ and .

finding of whether the appeal is frivolovs, is »o+

raquireJ in_any ficst appeol as of —cigln%‘: so Long as

the procedure requites ) a single +ier review of

P
the appellate reconrd by counsel for%olorable’ ciaims,

hot merely arquable claims, ond Q) +hat counsel,

i S S %
after submittin _&u_{émd&,&s’_.b,:[e,fj__,;f»_f:eemﬂrn OS___ONN

‘advisory covnsel™ and available +o Apief vioble issves™
Ffoond anly in the pro per petition.

| In section I ER) of chavez IL is wheve the Mnath Circuit

explained its reasons for upholding Artzonals_of-=tight PCR procedure,

—— lof whethesr Fhe appeal is Frivolous. Chovez I, 43 E4+h at J101=03.

(which expressly excephs o courhs Andens review and £inding

Zn dommg so the. Month Circoit relied upon tua things @

() _that Arizona requites counsel o iﬁlﬁ_z\:b(‘_ﬁ\/_&ﬂ_{___\é&l. id

Cloims™ in +he dppellote record; an

X thot Zcovnsel [afrer sobmitting an Anders drief] may not

withdraws ot must rewmain aveiloble to brief any
Viable rssves™ Found only in +he pro per petidion.

Both of these o3sertions were relied upon, under a8 U.S.C.

F2259@YA), +o hold that Acizona’s of-right PCR procedure

“satisfred Aunders and its progeny™ and Fhat such a_dedermanation

“would net be controary to of an unreaSonable application of

clearly established federal law) Td.

did net maie any distnetion bediureen first of- trght PCR appeals

and frest of-cight direct appeals, to_infer Fhat no’Anders review®

land Finding of whether +he appeal is Frivolous by o cord 15 |

&5

Now, ot +the storct of secetion TIL(EXR), +the Mwth Ciccuit |



— __..pm&itrggLML&ﬁﬁﬁaL&_&Qm.ﬂaL}igﬂJiﬁg&ﬂQ& right_PER

“‘mwu_ﬁﬂtaﬁ@.&ug.g_agmur deat 1100-02. However,
|sueh a distinetion was made at the end of sectron TR |

_|where i+ nos_claimed dhat Acczonas of-right PER procedure|... .. .

e lis Bsuficient given the difFerences tbetween sf-right PCR

proceedings present oircomstances which covld reasmably |

lonly_asserted oftec concloding Hhot Arizonals of-right PCR

Lustify o departure foom the proceduces Fovnd adeguate

Ly the covrt) T B such “diffecencesS and “epartore® were

proc edure Yensuce s +hat an apspeal Will be resolved on

the mercits’ and then only as additional reasons +o reach

ﬂ&Lﬁm&Lg.s:/‘_o_ahI_d._ e

oftes ound then_only in support of Hhat conclusion, and all |

ot the end of section L ()QR), i+ shones that vp ontil that

Because the Munth Ciccuit Ficst drew +the noted distinetion |

point_in_evaluating Arizona’s of-right PCR grocedure, Fthat they

applied Anders and its progeny #o the same extenst and in

the Same. Way as they would in evalvating a procedvre

|for of-right ditect appeals. Td.

Thus, ony Court h:\_a_}L-.C_i!:&lM“ \S_a._conclusion,that Lhavez IT_

LS no¥_necessarily exclusite 4o _of-right PCR appeals and

+hat o covet's Bndess review" mL‘Emdm;g_a‘F_Mb;e;éhs-L_@_-EZnﬁ

apge;@__a;aﬁﬁgh#z;_ﬁal:w@u;,_‘ _/_zaﬁ_cac,_zuzgq(, ‘n._of=right

procedvre requires (1) o single #ier review of the appellate |

26

PCR appeals aud direct appeals alike, so long os +he |



_|recocd by counsel forZeolorable claims, not merely armuable

claims) and (B that counsel, atrer svbmitting an “ndeps Arret®

remain_as_anZoduisory covnselS and available 4o _broef “Viable

ssves® —EQunA__QaLy_‘m_'tb_e_,&,aéLﬁ_ﬁ%/%mn .

_B. A state procedure that excepts o courts “Andess review

ond Finding of whether the appeal ;s Frivolovs on the basis
bhat i+ requiresi(L) o single fier review of the appellate

reconrd by covnsel for%colorabie” claims, rnot merely

arguable eloims; ond (3) counsei, atter Filing an Anders
brretS #0 remain as anfadvisory covnsel’ and available +o

brief %) VI'C’klzl.e._[&QQ..‘_‘.;‘{_‘\.QQAJ._QaL'{.Zkt_fé.&_,eCQ_ﬁ_é_Q_/_O_éfiv"foﬂ/

oo o departs From +the “obuiovs goal of Anders,

First, the critecion to _excuse counsel from the doty of

providing an_advocates brief was set at “Feivolovs® +he

—Lowest common denommator of all cloims. Robbins, 58 UrS.
ot 227-83."LFlor Faicness does not reguire either counsel

or o foll appeal once i+ /5 properly detecmined +hat an appeal

or"not fevolows’ s ﬁwpggéiﬂam_ﬁt&t_{h_é_iuﬁmé

is_fetvolous.” Ed. at 278. Whether the appeal is “Porvolovss |

ga@LSi&Ei‘/;&i’QéMiM_go_al. of Anders® S/; ould prevail. I d. (citin 9.

Couvrd bas approved for determmmng which of the Hwo “onderlying |

Penson, Y838 U, 5. at 83-84;: Meloy, 286 U.S. at 444.).

| Second, there muost be ‘ot least two Frers of review™ ko

ensure_advocacy was provided. d. at 281, Mevertheless, it is

o sudictal obficer who must ultmately decide whether

the appeal is feivolovs. rd. at 286 (TR1eading Anders as finding
_Qéi_QgﬁﬁéﬁaLﬁfm_&iﬂm_@ftatﬁﬂyL_Léﬁgszpééé@u& the.

coLrt i+Self did not make an express €mding Fhat
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%wpws_ﬂma@;;r_aimg,_MmA@&éu.34 at 441).

—- ‘ , 4 . o
—é:VA&‘,_&LCQQMMWm+aNQL¢+aJ *fwj/zs;,“ a ’raqu{ rement

NLwehichd was plomly. stated in Ellis. cnlepeated in Anders o oo

and retterated ... in MaCos/f cannot be met withovd a

covrts ind é@éﬂé@ltaem;ﬂ_iﬁﬁ_adw&/w&_

and £ndmg _of whether the appeal. is £rxolous. Fenton, 438

.S M 23 —811‘/’ ./MC. CD?(;/ ‘/gé O.S. at //z/t/'

_ Vaduisen capacity after

Na difference when it comes to a _covrts dudy 4o _condvet.

Third, the distnction between covnsel who immediately

wrdhdraws From dhe case and_covnsel who remamms_in_an

«Fl‘L‘nﬁ_@m “nders 6/‘/“6.-»‘7; LS without

lan “Arders revien and fnd whether the appeal. is Frivolous. .

E,'J—/«ezr\_h&.,_ﬁc,_g@gmsd (s _refusrg 4o _;;r‘awcl& %&.Jf‘.n_e(tg&mi____

| defendand a _merits brref, fhe main dfask Ffor which

covnsel was apponted do complete . The omly stenificant

differeince. (S Hhat counsel, who remains in an‘advcsony™ |
ca p_matﬁ*af_{amﬁl#@_mf&i&m_é:&f)w/mﬂ s

juss

at. o later point in_time . Se before the. Dovgla.s _right to

have counsel prouide on advecates Aref gehs +he axe.,

. |whether sconenr on Lader in e proceeding, covnsels Searci
— lofthe. nggﬁfzgl__fam,@tg_ua»é le. claims aud evalvatton of Yhe

case, must be exammmed by a covrt in order do dedermme

bhe. mectt_of thot appeal)’ Robbms, 528 0.5, at 222-78, _aund

to “saticfy fedesral comsittutional concerns, Penson, Y38

UiSe ok 83=84, per the Coorts o myemelated dnsks® rd

A8




_____n___;f‘_h&A_Mmé,&ﬂQé&(},écLUB_QﬁfLe-LA th_ Pobbins, merely deloys

Tndeed, +he specific_Andens procedure_ovtlned in_ Anders and

+fhe

Neoovrts Daders review where couvnsel rewains. on the case |

,@Eiw_;ﬁibﬁg_&mﬂﬂéw__éﬁmﬁ:ﬁ.Q(zé.ib..g/.w_U.L&;a.t_a_7_7/_2_3,0 -8l.

Thus, whadt driggers the coorts dudy do condvet awm

%
Anders reviens and_fird whether the case is frvo Lovs, /(s

net Hhe. svdden wridtadranal of covnsel, hut mstead, i+

is_wheun coonsel exercises the duody +o nod put forth a

UiSe ok 222-78. _TF is coonsel’s Anders brret that triggens.

feivolovs appeal by Svbmittm 3_0_.%_/241@5 brrefS Rob bms, 528 |

Hhe. Limcbation® goal of the o ‘ondenlying goals® which Hren
al._of Anders™

Friggecs the. covrts doby vnden 4he Zobutovs go

4o_decide. whielh wnderlzing goal’ should prevalil based vpon |

Uhe merid of Jhot appeal’= whedher it 1s PrvolousS or Ynot

_«F_;:Mo‘Lou_Squ_d,._ I

Ae. ‘GMIH3L¥/_&_QQQ&1€S_/ZJ?LJ_@J:S reuiew’ a,mi Fond tng_of

whether the case ts Frivolous, is_essential +o_reselvmg

dhe appeal Zin o wray Haadk s _related Jo_dhe mertd of Hat

appeal’ which (S essential to the Tobviovs goal of Andecst

Zd., V’/tus/ﬁ@_ﬁﬂo_c_e.ci@&&_“/:w__d(z&éﬂﬁ:ﬁ_&e_g_u;ii&é/_af:_&/././_@

V/, ~
covnts Aunders review for wheu coonsel Sobmits _aun

aﬂugl_%ts_&l:t%ﬁ):_i&fi&cﬁ_‘fm.ﬁm_fg:&_;Zo_éMf_QU,S_j_QaqL.OBC_AﬂJ.&/:_S;i‘I.L

reuvserns For_only Zolorable’ elowmns by comsel, amd requires

Hhat coomcel , aften sobmibng aum Aundecs breef), o rewmain
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on the case to brief Wioble issves® that may tee Fouvnd in

the pro per pedition by the couct.

€. The differences bedween '2)-#—#,3/%3-“_?2&' appeals fuken by
,pLe.a.J/‘ng defendants Qgﬂd_fgqf—mjbs‘—“d{pggﬁ appeals faken ‘

by trial defendants does not JUSHIFY a deporture
| .._from the “obviaus goal of Andecs”

| The Mnth Circoit pointed to%the differences between

of-rrgiht PCR proceedngs cund appeals oo +rials® noting dhat

lrecord, (2) %a Less Licelihood of error” aud (3) +he?waived claims
— all +o svggest Fhat %a departvre from the procedvres found |

In_+h &__lflﬂ.o_n_—_é&ﬁtﬁ&l—.ﬁ&&..&&&ééii(i).:’:h&:ﬁibQ&‘MQLQKLCOMP_Z_LCEﬁi.

adequate by the Court is worranted. Chavez IL, 42 F. 4 +h a+t

|- Eirst. 4he %short and vncomplicated appetlate record. See,
_|Pacheco v, Ryan, Mo. CU=-15-0226H4-PHX-DGCL, 2016 WL 2402242
(D.Aniz. Deecld,d0lé) at 92 “As Tudge setcals observed [#lhe |

Smaller record makes +he burden of Anders lighter, and the |

absence of a trial arguably hrghtens the need for competent

review .. ).

_Second, % Less likelihood of troc The question in auy |

appeal ts not whether i+ (s Likely or less likely any eceors.

sceured, but whether any. ercors_occvred. And the Footnote. .

thes Minth Cioconk cited, See Chavez I, 43 FEY4h ot 1102, leans

%MJ_QM+LQL&&M‘%~M~CM&&S_WA&L&&.@M“

+.o_gcAo_/_t,ia__.3&LL*IqL@A&zgdie&,ﬁﬂm@.omq(_v,_sb_&gqu,ﬂi_&&d_‘

2RI, 122 nA (Aciz. 1995)(Ccc Absent o meanmgful form of appealy |
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possible errocs in the goilt determmation of even pleading

e Nefendants would stand umcheckeds Althovgh Hrere. 1S less

| Likelibood of emor when o defendanwt voluontorily pleads guilhy,

.&p_mm&_ééams_iﬁ&f _&,L/J_L_&L(_bu_m&ﬂ..&méégzm, Wi Statees

ecour in plea p@gwa_p_g;,) .ﬂ_H%Q_Ao!_&AM_BﬁcL_ ) aud Michael

L Rode _L_‘}/_Mlé_é&tﬂl&gw(&ifﬁé_‘&_JII_EO_iﬁ/_D(ZL&U_ﬁL_Q@JJ:&LC_QLS’ s,

"LQ_JLZAW_JJEL_Q\_(J_‘.?X D(Listing coses_in which persons later

proven_tnnocent Folsely pleaded guity or confessed to crimes))
e |See generally Kevin C.MeMonigal, Diselosvre and Aecvoracy in |

the Goldy Plea Process, Y0 HASTINGS L. T, 357 (198D. Based

on_the. fecegnition of _such mistates, the Aontgomery coort |

explained shat there are %ood reasons® as o why a

.guJﬁ_LﬁLe‘a. ﬁﬂn/)ovl’ woive. +/'\£ Ptjh _,______Q_—Fﬂ&—u@_‘{'& _f\e.v‘hc_w,‘\

AMonteomery, 893 P Ad at j282. -

— Third, +he Dot V‘&_A__CZme_Jo*A_/Oééﬂf_gM_L_dﬁﬂﬁ Hot

waive all_cloims., Bppeals by defendaunts conveted on their
pleas may miolve ‘mytriad aud often comp oLicated’ substan

I _i_é5@@.-2/_ngy_éé_m_e_éﬁs;;aamplggﬂz&m.oﬁ&ﬁf;ap@m&uﬁ____*_____

| Holberd v, Mich: gan, 545 U.S, 605, £21-23( Q_L)__(c,_ﬁ%j/_Ko_wa Sk
R ﬂV.‘Nl.&S_m.ﬁﬁ/_swzéL“/ 19/ 145 (: a200Y )),

... Lin_Flores - Octega. the Courct. resected Hhe idea +hat +he

pre.sumprton of pm,qu;‘ce_ should not apply mecely beoavce %o guildy

plea reduces the scope of potentially appealable issves! Garza

v Edaho, 13% S.c4. 738, 747 (2019 (discissng, Roe v. Flores-Drtega,

SAZB V.S . Y70 (2000)). The Covrt in Gorzo neted that “Floces

3




~Ontega scs prescitbed a presvmption of preivdice reqardless of

how._many_appellade elotns were doreclose. |} T, Thos, i stands

whetner Hie case Is frvolovs, shoold in Lo masiner

o reason_thot a _coomts Ludess revteuns™ _Mci_._‘@/).wl_m,gw@gw-_ |

apply 4o Arzonals of-righd PCR procedure for pleading

defendants, regurdless of how mouy sppellate. cloims are wwaived,
_Jluskﬁm%_dm:&_r_mm_é@ﬁarﬁ&, noked above,

I’b&au&s‘ no rational relationsh: p“ 'fb’/‘/%e. merit e _Fhiel a}o’mmi_:\.

thery have no_relatton fo a rotional policy of crimnal appeal).

aud they precent “vnreasoned diskinctions” Rebbins, 528 U.5.

lat 277 (e iting, Greffin, 35/ UiS. at 17-18, 21-33; and Rinald:i v,

— lwoold resoive Hhe appeal m a way dat [s reloded o it

Yeaget, 384 1.5, 305, 310 (1968), Tnstead, those reasons

"scope’ ound “elassification as a PCR proceedmg. That is

net H«#Si@ﬂ.@ﬁiﬁﬁ&&&mﬁ@ tn_Robbins, Robbins, 5.8 U.S, at 272,

Pleading defendants cight 4o covnsel in a £irst of-right PCR

that ase _afforded to trial defendants right Jo covnsel in |

thete Ficst of-cight direct appeals, This is necessary in

appeal _ovaht to be afforded the some Andess protections |

ordes do aveid the violation of rights established vndes setted
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COMC LUSIO/U‘

For the foregoing reasons, +his Swvpreme Lowrd showld

grant _+the. petition for writ of cerbiOratio_ ... o

d |
v_.Bgéf_z.g‘iyﬂy_iuém/ﬁa_Lﬁiii.d&y*aﬁ_lam&q;&Q&L

M,'ah&l_ian_chgz,mgais__,;___

Petitioner, Pro- pec

AS.PC. Kingman / Huachuca. Unit

PO. Box 6639

e kj‘]_’)gmM/~Azw 86402

o

, | P e
Respectfully resubmitted this L _day_of February A0AHY.

Milads Socfpe

. __Michaed Sanchez, #240235

Petitioner, Pro-per

A..S.',.ﬂ_&_/&:ngmar\ / Hoachvea. Lnit
PO Box £63%

Kingman, AZ_REHOR
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