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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

THOMAS OLIVER, Case No.: 21cv1807-LL-DEB
Plaintiff,
ORDER GRANTING MOTIONS TO
. DISMISS WITH PREJUDICE [ECF
KRISTIN TAVIA MIHELIC, et al., Nos. 5, 9]
Defendants.

Presently before the Court are two Motions to Dismiss. ECF Nos. 5, 9. The first
motion is Defendant “United States’ Motion to Dismiss Claims One and Three Through
Seven of the Removed Amended Complaint for Lack of Subject Matter Jurisdiction and
Failure to Allege a Cognizable Claim™ (hereinafter “United States’ Motion to Dismiss”).
ECF No. 5. Plaintiff, Thomas Oliver, proceeding pro se, filed an “Objection” in response
to the United States’ Motion (hereinafter “Opposition to United States’ Motion to
Dismiss™) [ECF No. 11], and Defendant United States filed a Reply [ECF No. 13]. The
second motion is the “Individual Defendants’ Motion to Dismiss Claim Two of the
Removed Amended Complaint for Failure to Allege a Cognizable Claim” (hereinafter
“Individual Defendants’ Motion to Dismiss™). ECF No. 9. Plaintiff filed an “Objection™ in
response to the United States’ Motion (hereinafter “Opposition to Individual Defendants’
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Motion to Dismiss”) [ECF No. 18], and the Individual Defendants filed a Reply [ECF No.
19]. The motions are fully briefed, and the Court deems them suitable for submission
without oral argument. For the reasons set forth below, the Court grants the Motions to
Dismiss with prejudice.

L Background

Plaintiff, proceeding pro se, filed this lawsuit in San Diego County Superior Court,
and the operative first amended complaint (“FAC”) was filed on September 15, 2021. ECF
No. 1-2 at 2-8. The FAC alleges that the Defendants Bankruptcy Court Judge Louise Adler,
Region 15 Acting United States Trustee Tiffany Carroll, and Trial Attorney Kristin Mihelic
caused injury to Plaintiff through negligent or other wrongful acts, and specifically alleges
the following causes of action: (1) perjury, (2) violation of constitutional rights, (3) falsified
judicial and public records, (4) falsified evidence, (5) fraud, (6) lost earning capacity, and
(7) intentional infliction of emotional distress. /d. Plaintiff’s allegations against Defendants
arise from a bankruptcy proceeding in which Defendant Judge Adler entered an order
imposing terminating sanctions and entering default against Plaintiff. See United States
Trustee v. Oliver, United States Bankruptcy Court for the Southern District of California
Case No. 20-90093-LA (the “Adversary Proceeding”).! The Adversary Proceeding is
related to Oliver’s voluntary petition filed under Chapter 7 of the Bankruptcy Code in the
United States Bankruptcy Court for the Southern District of California in Bankruptcy Case
No. 20-01053-LA7.

On October 22, 2021, the United States filed a notice of substitution for Defendants
Mihelic, Carroll, and Adler with respect to claims one and three through seven in the FAC.
ECF No. 2. In the notice of substitution, the Assistant U.S. Attorney Katherine Parker

! Under Federal Rule of Evidence 201, a court may take judicial notice of court filings and other matters
of public record. Harris v. Cty. of Orange, 682 F.3d 1126, 1132 (9th Cir. 2012) (noting that a court may
take judicial notice of “undisputed matters of public record”); see also Reyn’s Pasta Bella, LLC v. Visa
USA, Inc., 442 F.3d 741, 746 n.6 (9th Cir. 2006) (taking judicial notice of pleadings, memoranda, and
other court filings).
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certified that at the time of the conduct alleged the Defendants were acting in the scope of
their employment, respectively for the Office of the United States Trustee and as an
employee of the United States Courts, invoking the Federal Tort Claims Act (“FTCA”). Id.
at 2-3. On October 22, 2021, Defendants removed the complaint to this court based on
original jurisdiction under 28 U.S.C. § 1331. ECF No. 1 at 2-3. Defendants also removed
the case under 28 U.S.C. §§ 1441, 1442 and 1446 because the United States is a Defendant
in the action. /d. at 3. On October 28, 2021, Defendant United States filed a Motion to
Dismiss Plaintiff’s claims one and three through seven in the FAC (hereinafter “FTCA
claims”). ECF No. 5. On November 22, 2021, Individual Defendants Bankruptcy Court
Judge Louise Adler, United States Trustee Trial Attorney Kristin Mihelic, and Acting

[
o

11 {] United States Trustee Tiffany Carroll filed a Motion to Dismiss Claim Two in the FAC.
12 {ECF No. 9. On November 22, 2021, Plaintiff filed a Motion to Remand [ECF No. 10],
13 || which this Court denied on February 8, 2022. ECF No. 21.
14 The gravamen of the allegations in Plaintiff’s FAC is that Plaintiff is unhappy with
15 || the outcome of his bankruptcy court proceedings and the manner in which Defendant Judge
16 || Adler handled his case. The specificities of the FAC are not relevant at this time because
17 ||the United States moves to dismiss the Complaint under Federal Rule of Civil Procedure
18 || 12(b)(1), alleging a lack of subject matter jurisdiction. “[A] federal court generally may
19 || not rule on the merits of a case without first determining that it has jurisdiction.” Sinochem
20 ||Int’1 Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 430, 31 (2007).
21 II. Legal Standards
22 A party may file'a motion pursuant to Federal Rule of Civil Procedure 12(b)(1)
23 || alleging the court lacks subject matter jurisdiction over the matter. A party may seek a Rule
24 || 12(b)(1) dismissal based “either on the face of the pleadings or by presenting evidence.”
25 || Warren v. Fox Family Worldwide, Inc., 328 F.3d 1136, 1139 (9th Cir. 2003). “In a facial
26 || attack, the challenger asserts that the allegations contained in a complaint are insufficient
27 ||on their face to invoke federal jurisdiction.” Safe Air for Everyone v. Meyer, 373 F.3d 1035,
28 || 1039 (9th Cir. 2004). In a factual attack, the challenger presents evidence and “the district
3 21¢v1807-LL-DEB
A1-3

Criminality doesn’t fall into anyone’s or respondents’ legal “scope of their employment.” Crimes committed
against Petitioner include, but are not limited to: 18 U.S. Code §§ 4, 152, 157, 241, 1001, 1018, 1341, 1349, 1503,
1505, 1512, 1519, 1621, 1623, 3057, and various state crimes. The evidence is clear. Two motions to dismiss were
filed. Only one is allowed. See Johnson v. Kaczynski, No. CV 15-168-TUC-JAS (D. Ariz. May. 1, 2015).
Respondents had selected the wrong hearing date, so their motion should have been rejected. See Powers v.
Vanderploeg (In re Vanderploeg), No. CV 15-26 PA (C.D. Cal. May. 15, 2015). Respondents leave out crucial
wording: “Plaintiff is unhappy with the outcome of his bankruptcy court proceedings.....[because we had to
commit crimes in order to defeat him and drive the case in our desired direction to steal a
$300,000+ condo that did not even then belong to him.....to pay a $30,000+ fraudulent debt.]”
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court may review evidence beyond the complaint without converting the motion to dismiss
into a motion for summary judgment.” Id.

“It is well settled that the FTCA .. . provides the exclusive statutory remedy for torts
committed by employees of the United States who act within the scope of their
employment, that the United States is the only proper defendant in an action under the
{|FTCA and that a plaintiff may not file a suit under the FTCA unless he first exhausts his
administrative remedies under the FTCA.” Salcedo-Albanez v. United States, 149 F. Supp.
2d 1240, 1243 (S.D. Cal. 2001) (citing 28 U.S.C. § 2675). Specifically, the FTCA provides
that:

An action shall not be instituted upon a claim against the United States for
money damages - unless the claimant shall have first presented the claim to
the appropriate Federal agency and his claim shall have been denied by the
agency in writing and sent by certified or registered mail. The failure of an
agency to make a final disposition of a claim within six months after it is filed
shall, at the option of the claimant any time thereafter, be deemed a final denial
of the claim for purposes of this section.
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28 U.S.C. § 2675(a). The requirement that a plaintiff exhaust his administrative remedies
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is jurisdictional in nature, may not be waived, and “must be strictly adhered to.” Jerves v.
United States, 966 F.2d 517, 521 (9th Cir. 1992). The timely filing of an administrative
claim, as a jurisdictional prerequisite to bringing a lawsuit under the FTCA, should be
affirmatively alleged in the complaint. Gillespie v. Civilette, 629 F.2d 637, 640 (9th Cir..
1980).

A motion to dismiss pursuant to 12(b)(6) tests the legal sufficiency of the claims
asseérted in the complaint Fed. R. Civ. P. 12(b)(6); Navarro v. Block, 250 F.3d 729, 731
(9th Cir. 2001). To avoid dismissal, a complaint must plead with enough facts to state a
claim to relief that is plausible on its face. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007). A claim has “facial plausibility when the plaintiff pleads factual content that allows

the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (citing Twombly, 550 U.S. at 556).

“IA] plaintiff’s obligation to provide the ‘grounds’ of his ‘éntitle[ment] to relief” requires

VIR
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“It is [not] well settled that the FTCA.....provides the exclusive statutory remedy for torts committed by
employees of the United States who act [outside] the scope of their employment,” since committing crimes does
not fall into the scope of anyone’s legal employment. In fact, this is the heart of the very first question presented
herein. An administrative claim was nonetheless submitted.....and ignored.
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more than labels and conclusions, and a formulaic recitation of the elements of a cause of

action will not do.” Twombly, 550 U.S. at 555 (citation omitted). “{ Where the well-pleaded
facts do not permit the court to infer more than the mere possibility of misconduct, the
complaint has alleged — but it has not ‘show|[n]’ — ‘that the pleader is entitled to relief.””
Igbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

I Discussion

The Court will first address the United States’ Motion to Dismiss [ECF No. 5], and
then will address individual Defendants’ (Bankruptcy Judge Adler, United States Trustee
Carroll, and United States Trustee Trial Attorney Mihelic) Motion to Dismiss [ECF No. 9]

as set forth below.

ok
-_— O

A. United States’ Motion to Dismiss Plaintiff’s FTCA Claims (Claims One

and Three Through Seven in the FAC)

1. Plaintiff Failed to Administratively Exhaust His FTCA Claims
(Claims One and Three Through Seven in the FAC)

The United States moves to dismiss on the basis that the court lacks subject matter

L T Y
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jurisdiction as to the United States because Plaintiff did not file an administrative claim

~3

prior to filing suit. United States’ Motion to Dismiss at 22-24. Specifically, the United

Yo
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States argues in relevant part:

-]

Plaintiff’s Amended Complaint does not [allege the exhaustion of the
administrative claim process] (which is not surprising since Plaintiff brought
his suit against individual federal employees in state court). Therefore, the
Court lacks subject matter jurisdiction over Plaintiff’s claims against the
United States.

[ 5% SR S SN .U B 8 ]
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Id. at 23. Plaintiff argues in his Opposition to the United States® Motion to Dismiss that

Lo
E

the FTCA does not apply in the instant action. See e.g., Oppo. at 6, 7, 9, 10. Specifically,

N
W

Plaintiff argues in relevant part:

(e s
(-3

[Defendants] once again center their motion around the FTCA. The case at
bar has not yet reached relevant law for the reasons already given. If my
complaint was based upon the FTCA - even though it makes no mention of it
— none of its exceptions would apply. . . . [Tlhe United States is not a

N
0 3

5 21¢vi807-LL-DEB
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It should be noted that the only thing “amended” in the FAC was the change of party names: replacement of Jane
Does with actual names. Plaintiff filed suit in state court in order to try to avoid corruption. Respondents cannot
create their own self-fulfilling prophecy by removing to federal court and then saying Petitioner did not follow the
rules. “[Flederal rules do not apply until a case is removed to federal court.....[W]e decline to allow him to
‘sandbag’ the plaintiff because she did not name or serve the United States in the state court suit according to
federal standards.” Staple v. United States, 740 F.2d 766, 770 n.2 (9th Cir. 1984). The court blocked the original
complaint but should not have. Anonymous defendant names were crucial in order to prevent bias and serve
justice, which has failed Petitioner for the 74 consecutive time. Chances of this happening purely coincidentally
and without crime and corruption are 1 in 18,889,465,931,478,580,854,784. The chance of hitting Powerball is
64,645,366,884,700 times greater than this ridiculous number!
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defendant, and the FTCA does not apply.
Id. at 9-10 (emphasis in original). Plaintiff further argues that he “reported the misconduct
and crime to the DOI, the Office of the Inspector General, and the Office of Professional
Responsibility — in addition to filing complaints with the State Bar of California and the
Ninth Circuit. . . . Thus far, nobody has lifted a toxic finger to bring [Defendants] to
justice.” Id. at 11. '

The Court finds that the United States has properly certified that at the time of the
conduct alleged in Plaintiff’'s Amended Complaint, Defendants Mihelic and Carroll were

O ® 3 & v bW N e

acting within the scope of their employment as employees of the Office of the United States

—
<

Trustee, and Defendant Adler was acting within the scope of her employment as an
employee of the United States State Courts. ECF No. 2 at Exhibit 1. See U-Haul In’1l, Inc.
v. Est. of Albright, 626 F.3d 498, 501 (9th Cir. 2010) (“[C]ertification is ‘prima facie’

evidence that a federal employee was acting in the scope of [her] employment at the time

b— b i e
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of the incident.””). Accordingly, the FTCA provides the exclusive statutory remedy for

—t
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Plaintiff on his FTCA claims, the United States is the only proper Defendant on Plaintiff’s

o
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FTCA claims, and Plaintiff must allege that he exhausted his administrative remedies. See
28 U.S.C. § 2675; see also Salcedo-Albanez, 149 F. Supp. 2d at 1243; Jackson v. Tate, 648
F.3d 729, 735 (9th Cir. 201 1) (Once the United States certifies that an individual was acting

— bt s
O 0

within the scope of her employment as a federal employee at the time of the alleged conduct

N
[~

at issue, the United States must be substituted as the defendant and “must remain the federal

N
[

defendant in the action unless and until the District Court determines that the employee, in

[
(5]

| fact, and not simply as alleged by the plaintiff, engaged in conduct beyond the scope of his

N
w

employment™) (emphasis in original) (internal quotation omitted). Here, Plaintiff fails to

[\
H

present any evidence that Defendants Mihelic, Carroll and Adler were acting outside the

N
19}

scope of their employment at the time of the alleged conduct. Additionally, Plaintiff’s

[
[~

cursory allegation that he reported the alleged “misconduct and crime” to certain entities

[ 9]
~

and filed complaints with the State Bar, does not satisfy the administrative exhaustion
requirement set forth in 28 U.S.C. § 2675(a).

[l
o0

6

: A1-6
Again, as stated on page A1-4, the FTCA is not “the exclusive statutory remedy” for claims related to criminal
misconduct. Respondents declare, “Plaintiff fails to present any evidence that Defendants Mihelic, Carroll and
Adler were acting outside the scope of their employment at the time of the alleged [misjconduct.” Such a
statement is 100% false. Petitioner has repeatedly presented evidence; it’s just that the U.S. legal system has
repeatedly attempted to bury it. See, for example, footnote 1 in this petition, Petitioner’s websites, his second
book, his blog posts, etc.

21cv1807-LL-DEB
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Thus, the Court finds it does not have subject matter jurisdiction over Plaintiff’s
FTCA claims (claims one and three through seven). Accordingly, it is hereby ORDERED
that Defendant United States’ Motion to Dismiss for lack of subject matter jurisdiction for
Plaintiff’s failure to administratively exhaust his claims is GRANTED.

Further, Plaintiff’s Opposition makes it clear that he cannot allege that he exhausted
his administrative remedies under the FTCA.? Although generally a court should give a
plaintiff the opportunity to cure any pleading defect, in this case, the Court DISMISSES
WITH PREJUDICE Plaintiff’s FTCA claims against the United States. See Schreiber
Distrib. Co. v. Serv-Well Furniture Co., 806 F.2d 1393, 1401 (9th Cir. 1986) (providing
leave to amend may be denied when “the court determines that the allegations of other facts
consistent with the challenged pleading could not possibly cure the deficiency”).

2. Judicial and Quasi-Judicial Immunity Bar Plaintif’s FTCA Claims
(Claims One and Three Through Seven in the FAC)

The United States also moves to dismiss Plaintiff’s FAC on the basis of absolute
judicial immunity for Judge Adler and quasi-judicial immunity for United States Trustee
Carroll and United States Trustee Trial Attorney Mihelic. United States’ Motion to Dismiss
at 16-8. It is well established that “judges or courts of superior or general ju_risdiction are
not liable to civil actions for their judicial acts, even when such acts . . . are alleged to have
been done maliciously or corruptly.” Stump v. Starkman, 435 U.S. 349, 355 (1978) (internal
quotation marks omitted). “[Judicial] immunity reflects the long-standing ‘general
principle of the highest importance to the proper administration of justice that a judicial
officer, in exercising the authority vested in him, shall be free to act upon his own
convictions, without apprehension of personal consequences to himself.””” Olsen v. Idaho
State Bd. Of Med., 363 F.3d 916, 922 (9th Cir. 2004) (quoting Bradley v. Fisher, 13 Wall.
335, 347 (1871)). Consistent with this principle, “[a] judge will not be deprived of

2 Additionally, for the reasons set forth in the next section regarding judicial and quasi-judicial immunity
barring Plaintiff’s claims, an amended pleading would be futile to cure any pleading defect.

7
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1 [|immunity because the action he took was in error, was done maliciously, or was in excess

2 || of his authority; rather he will be subject to liability only when he acted in the clear absence

3 || of all jurisdiction.?” Stump v. Starkman, 435 U.S. at 356-57 (internal quotation marks and

4 || citation omitted); see also Forrester v. White, 484 U.S. 219,227 (1988) (a judicial act “does

5 ||not become less judicial by virtue of an allegation of malice or corruption of motive™).

6 || “Like other forms of official immunity, judicial immunity is an immunity from suit, not

7 ||just from ultimate assessment of damages.” Mireless v. Waco, 502 U.S. 9, 11 (1991).

8 Under the FTCA, the United States is “entitled to assert any defense based upon

9 ||judicial . . . immunity which otherwise would have been available to the employee of the
10 || United States whose act or omission gave rise to the claim.” 28 U.S.C. § 2674; see also
11 || Buck v. Stewart, 2008 WL 901716, at *4 (D. Utah Mar. 31, 2008) (“Thus, under § 2674,
12 {| the United States possesses judicial immunity as to [a] plaintiff’s claims under [the] FTCA
13 || because the judicial defendants whose alleged acts form the basis for the claims have
14 ||judicial immunity.”).
15 Despite Plaintiff’s allegations to the contrary, all of the actions of which he
16 ||complains were judicial in nature and performed during the course of bankruptcy
17 || proceedings over which Judge Adler had subject matter jurisdiction. Judge Adler was
18 |lacting in a judicial capacity as a Bankruptcy Judge on Plaintiff’s Chapter 7 bankruptcy
19 || petition and the United States Trustee’s adversary proceeding. Notwithstanding Plaintiff’s
20 || dissatisfaction with Judge Adler’s rulings, Plaintiff’s FTCA claims against Judge Adler are
21 || barred by judicial immunity. See, e.g., Mullis v. U.S. Bankr. Court for Dist. of Nev., 828
22 ||F.2d 1385, 1389 (9th Cir. 1987) (affirming the district court’s ruling that bankruptcy judges
23 || had absolute judicial immunity from money damages). Accordingly, Defendant United
24 || States is entitled to absolutely judicial immunity from Plaintiff’s FTCA claims (claims one
25 |} and three through seven) in the FAC against Judge Adler.
26
27
28 3 The ph_rase “clear absence of all jurisdiction” is interpreted to mean “a clear lack of al} subject matter

jurisdiction.” Mullis v. U.S. Bankr. Court for Dist. of Nev., 828 F.2d 1385, 1389 (9th Cir. 1987).
8
21¢v1807-LL-DEB

A1-8
On this and the previous page, the staff attorney relies heavily on the misplaced assumption that immunity
protects a judicial actor from civil liability for her criminal acts. It does not. No domestic statutory or case law
supports this premise. The foregoing is one reason why this petition needed to be filed.
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Similarly, Plaintiff's FTCA claims against United States Trustee Carroll and United
Trustee Trial Attorney Mihelic are barred by quasi-judicial immunity. “Bankmptcy
trustees are entitled to broad immunity from suit when acting within the scope of their
authority and pursuant to court order.” Bennett v. Williams, 892 F.2d 822, 823 (9th Cir.
1989). “[C]Jourt appointed officers who represent the estate are the functional equivalent of
a trustee.” In re Harris, 590 F.3d at 730, 742 (9th Cir. 2009). Because trustees “perform
many of the functions that had been assigned previc’)usly to the bankruptcy judge,” they are
eligible for derived quasi-judicial-immunity.” See Balser v. Dept. of Justice, Office of the
United States Trustee, 327 F.3d 903, 910 (9th Cir. 2003) (“In light of the fact that United

States trustees assume the judicial functions historically vested in bankruptcy and district

W 00 ~N SN W bh W N
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courts, the actions of the United States trustees logically must be cloaked in the same

—
[\

immunity.”).

—
w

Here, Plaintiff alleges that Defendants Carroll and Mihelic committed fraudulent

e
E -8

acts in connection with the adversary proceeding. ECF No. 2-1 at 3-8. Notably, the FAC

Pt
w

lacks any specific allegations of actions by Defendants Carroll and Mihelic, let alone any

[
[+,

allegations that are unrelated to their employment as a trustee and trial attorney,

—
~3

respectively. The entirety of the allegations in the FAC concem the judicial process, so any

—
-}

basis for holding Carroll and Mihelic liable necessarily arise out of tasks that are part of

—
O

that judicial process. Notwithstanding Plaintiff’s dissatisfaction with the bankruptcy

[\
[~

I| proceedings, the Court finds that Defendants Carroll and Mihelic were acting within the

N
—

scope of their employment, and Plaintiff’s FTCA claims against them are barred by quasi-
judicial immunity. In re Castillo, 297 F.3d 940, 950 (9th Cir. 2002), as amended (Sept. 6,
2002) (internal citations omitted) (concluding Chapter 13 trustee and her assistant enjoyed

NN
W N

absolutely quasi-judicial immunity related to decisions about scheduling bankruptcy

N
L7

confirmation hearing, including failing to give notice of the hearing); see also Carillo v.
Wieland, 527 F.App’x 754, 757 (10th Cir. 2013) (U.S. Trustee’s iinmunity extends to

attorneys in her office). Defendant United States is entitled to immunity from Plaintiff’s

NN
0 3 O

21¢v1807-LL-DEB

A1-9
The statement “Notably, the FAC lacks any specific allegations of [fraudulent] actions by [d]efendants
Carroll and Mihelic.....” is an outright lie. Pages 2 through 5 of the FAC are replete with such criminal
and fraudulent allegations. The specific federal crimes committed by the respondents and listed in this
petition were not mentioned in the FAC because it was filed in state court, not federal court. Moreover,
in subsequent filings, Plaintiff supplied copious corresponding evidence to support those well-founded
allegations and named the exact known criminal statutes the respondents violated.
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FTCA ciaims (claims one and three through seven) in the FAC against Defendants Carroll
and Mihelic.

Thus, because Plaintiff’s claims against Judge Adler, United States Trustee Carroll
and United States Trustee Trial Attorney Mihelic are barred by absolute or quasi-judicial
immunity, Defendant United States’ Motion to Dismiss is GRANTED. Further, because
any amendment to overcome this immunity would be futile, Plaintiff’s FTCA claims
against the Defendant United States are DISMISSED WITH PREJUDICE.

Further, having dismissed Plaintiff’s FTCA claims against the United States on the
basis of subject matter jurisdiction, the Court need not address the United States’
alternative arguments under the FTCA’s misrepresentation exception or whether the
Complaint should be dismissed under Rule 12(b)(6).

B. Individual Defendants’ Motion to Dismiss Claim Two of the FAC

1. Judicial _and Quasi-Judicial Immunity Bar Plaintiff’s
Constitutional Claims Against the Individual Defendants

The individual Defendants, Bankruptcy Judge Adler, United States Trustee Carroll,
and United States Trustee Trial Attorney Mihelic, move to dismiss Plaintiff’s second cause
of action for “violation of constitutional rights” on the basis of judicial and quasi-judicial
immunity. ECF No. 9 at 12-17. Plaintiff’s second cause of action alleges that “Defendant
has intentionally ignored. . . the U.S. Constitution — specifically the Due Process Clause of
the Fifth Amendment and the Assistance of Counsel Clause of the Sixth Amendment — and
has committed crimes against Plaintiff.” ECF No. 1-2 at 4,9 7. Plaintiff alleges that he
was “coerced to pay [a $335 filing fee] as a result of Defendant’s actions, which is a
violation of his right to Due Process under the Fifth Amendment of the U.S. Constitution.”
Id. at § 8. Plaintiff further alleges that the individual Defendants violated his Fifth
Amendment rights by blocking his motions filed in the bankruptcy suit, and also because
“Plaintiff’s filings in the separate action were not read by the court...” Id. at { 9-10.
Finally, Plaintiff alleges that the individual Defendants violated his Sixth Amendment right
by denying his motion to appoint him counsel. /d. at § 11.

10
21¢cv1807-LL-DEB
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1 In Bivens, the Supreme Court “recognized for the first time an implied private action
2 || for damages against federal officers alleged to have violated a citizen’s constitutional
3 ||rights.” Western Radio Serv. Co. v. U.S. Forest Serv., 578 F.3d 1116, 1119 (9th Cir.2009)
4 || (quotation omitted). The Court in Bivens allowed a damages action against individual
5 || federal officials for violating the Fourth Amendment. Bivens v. Six Unknown Federal
6 (| Agents, 403 U.S. 388 (1971). Since then, courts have found that bankruptcy judges’ acts
7 || that are “judicial in nature and [] not done in clear absence of all jurisdiction” are “immune
8 || from Bivens-type liability.” Lonneker Farms, Inc. v. Klobucher, 804 F.2d 1096, 1097 (9th
9 || Cir. 1986); see also Mullis v. U.S. Bankr. Court for Dist. of Nev., 828 F.2d at 1394. With
10 (| respect to Plaintiff’s constitutional claims against Defendant Bankruptcy Judge Adler, the
11 || Court finds that she was acting in a judicial capacity within her judicial jurisdiction for the
12 lsame reasons as set forth in the preceding Section IM(A)2). Accordingly, Plaintiff's
13 [lindividual claims against Defendant Bankruptcy Judge Adler are barred by judicial
14 || immunity.
15 With respect to Plaintiff’s constitutional claims against the individual Defendants
16 (| Carroll and Mihelic, the Court finds that they are also barred due to quasi-judicial immunity
17 || for the reasons set forth in the preceding Section ITI(A)(2).
18 Accordingly, the Individual Defendants’ Motion to Dismiss is GRANTED. Further,
19 || because any amendment to overcome this immunity would be futile, Plaintiff’s
20 || constitutional claims against the individual Defendants are DISMISSED WITH
21 [|PREJUDICE.
22 Further, having dismissed Plaintiff’s constitutional claims against the individual
23 || Defendants on the basis of judicial and quasi-judicial immunity, the Court need not address
24 || the United States’ alternative arguments.
25 C. Plaintiff’s Objections Regarding Timeliness Are Overruled
26 The Court also overrules Plaintiff’s objections that the pending Motions to Dismiss
27 |} were untimely and otherwise inappropriately filed. See Opposition to the United States’
28 || Motion to Dismiss at 13; see also Opposition to the Individual Defendants’ Motion to
11
21¢cv1807-LL-DEB

A1-11
Regarding untimely filings by the respondents, the staff attorney completely ignored F.R.Civ.P. 81(c¢)(2) and
supporting case law proving their motions were in fact late as Petitioner pointed out on pages 6 and 12 of his brief.
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Dismiss at 13. For example, Plaintiff argues that “F.R.Civ.P. 12 requires a motion to
dismiss be filed within twenty-one days of service” and that “Criminals filed their motion-
to dismiss on October 28, 2021, which is seven days late.” Opposition to the United States’
Motion to Dismiss at 13. Similarly, Plaintiff argues that the individual Defendants® Motion
to Dismiss is “at least twenty-four days late.” Opposition to the Individual Defendants’
Motion to Dismiss at 13.

Pursuant to Fed. R. Civ. P. 12(a)(3), the individual Defendants, as federal employees
sued in their individual capacities, had sixty days after service on both themselves and the
United States Attorney, whichever is later, to respond to the FAC. The Court has reviewed
the docket in this case and finds that both Motions to Dismiss were appropriately and timely
filed. Plaintiff’s objections on this issue are overruled.

IV. Conclusion

For the foregoing reasons, the Court GRANTS the United States’ Motion to Dismiss
with prejudice and also GRANTS the Individual Defendants’ Motion to Dismiss with
prejudice. ECF Nos. 5, 9.

IT IS SO ORDERED.

Dated: February 8, 2022 C\égp

Honorable Linda Lopez
United States District Judge

12
21¢v1807-LL-DEB
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UNITED STATES COURT OF APPEALS MAY 23 2023

MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
THOMAS OLIVER, No. 22-55229
Plaintiff-Appellant, D.C. No. 3:21-cv-01807-LL-DEB
V.
MEMORANDUM"

KRISTIN T. MIHELIC; TIFFANY L.
CARROLL; LOUISE DECARL ADLER;
UNITED STATES OF AMERICA,

Defendants-Appellees.

Appeal from the United States District Court
for the Southern District of California
Linda Lopez, District Judge, Presiding
Submitted May 16, 2023
Before: BENNETT, MILLER, and VANDYKE, Circuit Judges.
Thomas Oliver appeals pro se from the district court’s judgment dismissing

his action brought under Bivens v. Six Unknown Named Agents of Federal Bureau

of Narcotics, 403 U.S. 388, 91 (1971), and the Federal Tort Claims Act (“FTCA™),

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

*%

The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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alleging claims arising out of his bankruptcy proceeding. We have jurisdiction
under 28 U.S.C. § 1291. We review de novo. Brady v. United States, 211 F.3d
499, 502 (9th Cir. 2000) (dismissal for lack of subject matter jurisdiction); Sadoski
v. Mosley, 435 F.3d 1076, 1077 n.1 (9th Cir. 2006) (dismissal based upon judicial
immunity). We may affirm on any ground supported by the record. United States
v. Charette, 893 F.3d 1169, 1175 n.4 (9th Cir. 2018). We affirm.

The district court properly dismissed Oliver’s FTCA claims because Oliver
failed to exhaust his administrative remedies prior to bringing suit. See 28 U.S.C.
§ 2675(a) (setting forth FTCA’s administrative exhaustion requirement); Brady,
211 F.3d at 502-03 (federal courts lack jurisdiction to adjudicate an FTCA claim
unless the claimant has first exhausted administrative remedies).

The district court properly dismissed Oliver’s Bivens claim against
defendant Adler because Adler is immune from suit. See Stump v. Starkman, 435
U.S. 349, 356-57 (1978) (explaining that judges are immune for their judicial acts,
even if “alleged to have been done maliciously or corruptly,” unless taken in the
“clear absence of all jurisdiction™).

Dismissal of Oliver’s Bivens claim against defendants Mihelic and Carroll
was proper because Oliver failed to allege facts sufficient to state a plausible claim.
See Ashcroft v. Igbal, 556 U.S. 662, 676, 678 (2009) (to avoid dismissal of a

Bivens claim, “a plaintiff must plead that each Government-official defendant,

!

2 : 22-55229
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through the official’s own individual actions, has violated the Constitution,” and
must set forth sufficient “factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged”).

The district court properly denied Oliver’s motion to remand because
Oliver's complaint alleged claims against federal employees certified to be acting
within the scope of their employment. See ésbom v. Haley, 549 U.S. 225, 231
(2007) (explaining that “certification is conclusive for purposes of removal, i.e.,
once certification and removal are effected, exclusive competence to adjudicate the
case resides in the federal court, and that court may not remand the suit to the state
court™); see also 28 U.S.C. § 1442(a)(1) (providing for removal of an action
against federal officers); Ramirez v. Fox Television Station, Inc., 998 F.2d 743, 747
(9th Cir. 1993) (standard of review).

The district court properly substituted the United States as a party for
defendants Adler, Mihelic, and Carroll because Oliver failed to allege facts
sufficient to establish that these defendants’ actions exceeded the scope of their
employment. See Saleh v. Bush, 848 F.3d 880, 886, 889 (9th Cir. 2017)
(explaining scope-of-employment inquiry and standard of review).

The district court did not abuse its discretion by dismissing Oliver’s
amended complaint without lcave to amend because amendment would be futile.
See Cervantes v. Countrywide Home Loans, Inc., 656 F.3d 1034, 1041 (9th Cir.

3 22-55229

A2-3

The staff attorneys here do not follow law any better than the staff attorneys in the district court and, in fact, have
also violated 18 U.S.C. § 4. They simply parrot the lower court’s improper ruling. Nothing in either court was
done “properly” because crime should not be proper in any U.S. court, although it is rampant in so many. The
statement “Oliver failed to allege facts sufficient to establish that these defendants’ actions exceeded the scope of
their employment” is essentially another outright lie. Strewn throughout his pleadings in the Ninth—including his
brief and reply—are not only allegations, but links to pages on his server containing ample evidence of wrongdoing
and crime. As an example, Petitioner says on page 4 of his reply: “Clearly, falsifying records, withholding
evidence, and committing fraud, perjury, and at least ten other federal and state crimes aren’t ‘required by’ or
‘incident to’ any duties, cannot be ‘reasonably foreseen by the employer,” and aren’t an ‘outgrowth’ of any legal
form of employment.”
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2011) (setting forth standard of review and explaining that denial of leave to
amend is proper if amendment would be futile).

The district court did not abuse its discretion by denying Oliver’s motion for
default judgment because defendants had appeared and filed motions to dismiss.
See Direct Mail Specialists, Inc. v. Eclat Computerized Techs., Inc., 840 F.2d 685,
689 (9th Cir. 1988) (a default judgment is inappropriate if defendant indicates its
intent to defend the action); Eitel v. McCool, 782 F.2d 1470, 1471-72 (9th Cir.
1986) (setting forth standard of review and explaining that “default judgments are
ordinarily disfavored” and courts should consider several factors in entering a
default judgment).

We reject as unsupported by the record Oliver’s contentions that the district
court acted improperly or was biased against Oliver.

Appellees’ motion to take judicial notice (Docket Entry No. 18) is granted.

All other pending motions and requests are denied.

 AFFIRMED:

4 22.55229
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“[D]efault judgments are ordinarily disfavored”.....unless they are issued against Petitioner in order to block
justice. Then they are perfectly fine. “We reject as unsupported by the record Oliver’s contentions that the district
court acted improperly or was biased against Oliver.” Such a statement is 100% false and ludicrous. As pointed
out many times: F.R.Civ.P. 81(c)(2), other rules, missed deadlines, and statutory/case law were ignored;
criminality doesn’t fall into anyone’s legal “scope of their employment”; rules/case law allow for one motion to
dismiss—the respondents filed two. “Appellees’ motion to take judicial notice (Docket Entry No. 18) is granted.
All other pending motions and requests are denied.” Petitioner’s motion for judicial notice was ignored—along
with everything else he submitted—because it revealed all the crimes committed, and the district and appellate
court staff were attempting to hide that fact from public view.....and committed misprision in the process. See 18
U.S.C. § 4 and United States v. Olson, 856 F.3d 1216. In fact, Petitioner has recently learned through an unnamed
source that case 20-20093-CL has been sealed in order to prevent the truth from being exposed.
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UNITED STATES COURT OF APPEALS FILED
FOR THE NINTH CIRCUIT SEP 82023
THOMAS OLIVER, | No. 22-55229
Plaintiff-Appellant, D.C. No. 3:21-cv-01807-LL-DEB
{ Southern District of California,
V. { San Diego
KRISTIN T. MIHELIC; et al., | ORDER
Defendants-Appellees.

Before:  BENNETT, MILLER, and VANDYKE, Circuit Judges.

The panel has voted to deny the petition for panel rehearing.

The full court has been advised of the petition for rehearing en banc and no
judge has requested a vote on whether to rehear the matter en banc. See Fed. R.
App. P. 35.

Oliver’s petition for panel rehearing and petition for rehearing en banc
{Docket Entry No. 31) are denied.

No further filings will be entertained in this closed case.

A3-1
Keep in mind that the fraudulent adversary case (20-20093-CL) should have never been filed because the
bankruptcy (20-01053-CL7) should have never been filed because the Rhode Island court should have never
accepted the complaint (wc-2016-0053) because jurists and others in the Massachusetts court should have
followed the rules of civil procedure, law, and Constitution in the first place—but they didn’t and instead falsified
court records, committed perjury, fraud and conspiracy to commit fraud, and violated rules of procedure, judicial
canons, civil laws, and the U.S. Constitution, which caused this whole fiasco (0531cv001158).



