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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

United States of America,

Plaintiff, : MEMORANDUM OPINION
V. AND ORDER
Criminal No. 19-144 ADM/HB
Edward Lee Smith, Criminal No. 08-128 PAM
Civil No. 22-174 ADM
Defendant. Civil No. 22-1334 PAM

Thomas M. Hollenhorst, Assistant United States Attorney, United States Attorney’s Office,
Minneapolis, MN, on behalf of Plaintiff.

Edward Lee Smith, pro se.

I. INTRODUCTION
This matter is before the undersigned United States District Judge for a ruling on
Defendant Edward Lee Smith’s (“Smith”) Motion under 28 U.S.C. § 2255 to Vacate, Set Aside,
or Correct Sentence [2019 Case Docket No. 91] [2008 Case Docket No. 148]; Motion to Stay
[2019 Case Docket No. 97]; and Motion to Close Briefing [2019 Case Docket No. 104].} Also
before the Court is Plaintiff United States of America’s (the “Government”) Motion to Dismiss
Defendant’s § 2255 Motion [2019 Case Docket No. 99] [2008 Case Docket No. 149]. For the
reasons set forth below, Smith’s Motions are .denied and the Government’s Motion is granted.
II. BACKGROUND
A. District Court Proceedings
On May 14, 2019, Smith was charged in a one-count Indictment with Possession with the

Intent to Distribute Controlled Substances in violation of 21 U.S.C. §§ 841(a)(1) and

1 Citations to the “2019 Case Docket” are to the docket in Case No. 19-cr-144 ADM/HB.
Citations to the “2008 Case Docket” are to the docket in Case No. 08-cr-128 PAM.
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841(a)(1)(B). Indictment [2019 Case Docket No. 1]. Smith pled guilty to possessing on
February 20, 2019 approximately 1,678‘ grams of cocaine, 884 grams of fentanyl-laced heroin,
and 608 vials of THC oil. Plea Agreement [2019 Case Docket No. 46} § 2.

At the time of Smith’s 2019 offense, he was on supervised release with the U.S.
Probation Office as a result of his federal conviction in 2008 for Manufacturing Cocaine Base
and Possession with Intent to Distribute Cocaine Base. See Sentencing J. [2008 Case Docket
No. 57]. The Probation Office filed a Petition for Violation of Supervised Release in the 2008
Case, alleging that Smith had Vidlated the terms of his supervised release by possessing
controlled substances. See Petition [2008 Case Docket No. 103].

On June 25, 2019, Smith’s counsel filed several pretrial motions in the 2019 Case,
including a motion to suppress evidence. See Mot. Suppress [2019 Case Docket No. 32]; Mem.
Supp. Mot. [2019 Case Docket No. 33]. Smith’s suppression motion was based on his
contentions that law enforcement had obtained his cell phone records without a warrant and that
probable cause was lacking for the warrant used to search a Minneapolis residence. Id.
Approximately 10 days before the scheduled hearing date on the motion, Smith withdrew the
suppression motion to enter a plea agreement with the Government. See Letters [2019 Case
Docket Nos. 38, 39]; Order Cancelling Mot. Hr’g [2019 Case Docket No. 40].

On July 31, 2019, Smith entered a plea of guilty to the charge in the Indictment. Min.
Entry [2019 Case Docket No. 44]; Plea Agreement {2019 Case Docket No. 46]. In the Plea
Agreement, the parties stipulated that Smith was a career offender under the § 4B1.1(b)(1) of the
United States Sentencing Guidelines. Pléa Agreement § 7.a. The Plea Agreement also included
an appeal waiver provision in which the Government agreed not to appeal the sentence unless it

2
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was less than 144 months, and Smith agreed not to appeal the sentence unless it was greater than
216 months. Id. 9§ 12.

On November 13, 2019, the Court held a sentenéing hearing in Smith’s 2019 Case and a
final revocation hearing in his 2008 Case. Min. Entry [2019 Case Docket No. 66]; Min. Entry
[2008 Case Docket No. 131]. At the hearing, the Court informed Smith that his guilty plea to the
possession charge “involves a violation of your sentencing supervised release from your previous
case, because there’s a new offense and you had obviously a requirement to have no new
offenses and not be involved with narcotics.” Sentencing and Final Revo. Tr. [2019 Case Docket
No. 83] [2008 Case Docket No. 141] at 5. Smith acknowledged tﬁis and waived any hearing on
fhe revocation petition. Id. The Court then stated, “[Tlhe record will reflect that the hearing has
been waived, and we’ll treat that case as a part of this case under the circumstances and do both
sentencings at once.” Id.

The Court sentenced Smith in the 2019 Case to a term of 180 mbnths of imprisonment
and a supervised release term of eight years. Id. at 21; Sentencing J. [2019 Case Docket No. 67].
The Court then sentenced Smith in the 2008 Case for his supervised release violation. The Court
imposed a term of imprisonment for 30 months, to run consecutively with the 180-month
sentence in the 2019 Case. Sentencing and Final Revo Tr. at 22; Sentencing J. [2008 Case
Docket No. 133].

B Appeals of Smith’s Sentencesr

Smith filed separate appeals of his sentences in the 2019 and 2008 Cases. See Notice
Appeal [2019 Case Docket No. 69]; Notice Appeal [2008 Case Docket No. 134]. The
Government moved to dismiss Smith’s appeal of his sentence in the 2019 Case, arguing that

3
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Smith had waived the right to appeal his sentence in the Plea Agreement. See United States v.

Smith, Appeal No. 19-3565, Entry ID 4862145. The Eighth Circuit granted the Government’s
motion and entered judgment dismissing the appeal on December 27, 2019. Id. at Entry ID
4865676. Smith did not file for a writ of certiorari with the United States Supreme Court to
review this judgment.

In Smith’s appeal of his sentence in the 2008 Case, the only ground raised was whether

this Court erred by imposing a consecutive rather than concurrent sentence. See United States v.

Smith, Appeal No. 19-3528, Entry ID 4875652.2 The Eighth Circuit affirmed Smith’s 30-month

consecutive sentence on December 23, 2020, and entered judgment. United States v. Smith, 983

F.3d 1006 (8th Cir. 2020); USCA J. [2008 Case Docket Nos. 143, 144]. Smith filed for a writ of
certiorari to review the judgment. Def.’s App. [Docket No. 102, Attach. 1] at 24-31.3 The sole
ground raised in the petition was whether the sentence in Smith’s 2008 Case should have been

concurrent rather than consecutive. Id. The United States Supreme Court denied the petition on

June 28, 2021. Smith v. United States, 141 S. Ct. 2873 (2021).

C. Present Motions
On May 17, 2022, Smith filed this 2255 Motion in both his 2019 Case and his 2008 Case.
Smith alleges five grounds in the 2255 Motion: (1) the Court created a “manifest injustice” by

applying the career offender enhancement to his sentence; (2) Smith’s counsel was ineffective

2 In April 2020, more than four months after filing the appeal of the sentence in the 2008 Case,
Smith filed a pro se motion to appoint substitute counsel in which he argued that cause for
substitution existed because counsel refused to challenge his career offender status. See id. at
Entry ID 4898472. The caption of Smith’s motion references only the 2019 Case. See id. The
judgment in the 2019 Case had already been affirmed by the Eighth Circuit on December 27,
2019, and Smith did not seek review of that judgment.
3 Page number citations are to the page number in the CM/ECF banner at the top of the page.

4
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during sentencing and on appeal by not challenging the Court’s “misapplication” of the career
offender guideline; (3) counsel was ineffective at the plea stage for advising Smith to agree to a
plea that included a stipulated career offender designation; (4) counsel was ineffective for failing
to investigate or challenge the Government’s evidence; and (5) Smith’s Fourth Amendment
rights were violated by law enforcement’s illegal search of his cell phone records. 2255 Mot. at
2.

The Government has filed a motion to dismiss Smith’s § 2255 Motion. The Government
argues that the 2255 Motion in the 2019 Case is time-barred because it was filed more than a
year after the judgment and conviction in thét case became final. The Government further argues
that the 2255 Motion in the 2008 Case fails to state a claim upon which relief can be granted.

III. DISCUSSION

A. Legal Standards

1. Section 2255

28 U.S.C. § 2255 provides a person in federal custody with a limited opportunity to
collaterally attack the constitutionality, jurisdictional basis, or legality of their sentence. See
United States v. Addonizio, 442 U.S. 178, 185 (1979). Relief is reserved for violations of
constitqtional rights and for a narrow range of injuries which were outside a direct appeal and

which, if untreated, would result in a miscarriage of justice. See Poor Thunder v. United States,

810 F.2d 817, 821-22 (8th Cir. 1987).

2. Ineffective Assistance of Counsel

“To establish ineffective assistance of counsel within the context of section 2255 ... a
movant faces a heavy burden.” Apfel, 97 F.3d at 1076. A defendant must show that “(1) his

5
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attorney's performance failed to conform to the degree of skill, care, and diligence of a
reasonably competent attorney; and (2) he was prejudiced by the attorney's poor performance.”

Pierce v. United States, 686 F.3d 529, 531 (8th Cir. 2012) (citing Strickland v. Washington, 466

U.S. 668 (1984)). The defendant must overcome the “strong presumption” that his counsel
provided reasonable assistance. Id. Overcoming that presumption requires a showing that, “in
light of all the circumstances, the lawyer's performance was outside the range of professionally
competent assistance.” Cox v. Norris, 133 F.3d 565, 573 (8th Cir. 1997). If the defendant can
show his counsel’s performance was inadequate, he then must show that, but for the deficient
performance, the outcome of his case would have been different. Id.
B. Smith’s 2255 Motion in the 2019 Case
1. Timeliness
The Government argues that Smith’s § 2255 Motion in the 2019 Case is time-barred

under § 2255(f). This provision includes a one-year statute of limitations provision that runs
from the latest of four events:

(1) the date on which the judgment of conviction becomes final,

(2) the date on which the impediment to making a motion created

by governmental action in violation of the Constitution or laws of

the United States is removed, if the movant was prevented from

making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by

the Supreme Court, if that right has been newly recognized by the

Supreme Court and made retroactively applicable to cases on

collateral review; or

(4) the date on which the facts supporting the claim or claims

presented could have been discovered through the exercise of due
diligence.
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28 U.S.C. § 2255(%).

The Eighth Circuit’s judgment in the 2019 Case was entered on December 27, 2019. The
time for Smith to file a petition for certiorari for review of the judgment expired 90 days later, on
March 26, 2020. See Supreme Court Rule 13. As such, the one-year limitations period under

§ 2255(f) expired on March 26, 2021. See Clay v. United States, 537 U.S. 522, 532 (2003)

(“[FJor federal criminal defendants who do not file a petition for certiorari with this Court on
direct review, § 2255°s one-year limitation period starts to run when the time for seeking such
review expires.”). Smith did not file his 2255 Motion in the 2019 Case until May 17, 2022, more
than a year after the time expired.

Smith raises several arguments for why his § 2255 Motion is timely. None have merit.
Smith first contends that the Court treated the 2008 and 2019 Cases as a single case with a single
judgment, and that as a result the judgment in the 2019 Case did not become final until the
judgment in the 2008 case became final. Smith bases his argument on the Court’s comment at
the sentencing hearing that it would “treat [the 2008] case as a part of this [2019] case under the
circumstances and do both sentencings at onée.” Sentencing and Revo. Hr’g Tr. at 5. This
comment merely explained that the sentencings in each case would be conducted during the
same court session. The record establishes that the cases remained separate, with the Court
imposing separate sentences and judgments in each case. See Sentencing J. [2019 Case Docket
No. 67]; Sentencing J. [2008 Case Docket No. 133]. The cases remained distinct during the
appeal stage, with Smith filing separate appeals and the Eighth Circuit entering separate

judgments in each case.
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Smith also argues that the sentences in his 2019 and 2008 Caées were intertwined into a
single sentencing package that was not final until June 28, 2021. However, Smith fails to cite
any case in which sentences entered in two different cases are treated as a single judgment for
finality purposes under § 2255.

| Smith further contends that his claims related to the search of his cell phone records are
timely under § 2255(f)(4) because his attorney did not provide him with a complete copy of the
cell phone search warrant until November 2, 2021. This argument fails because Smith has
provided no details or documentation to show that he “exercise[d] . . . due diligence” in pursuing
this information. 28 U.S.C. § 2255(f)(4). Accordingly, Smith’s 2255 Motion in the 2019 Case is
untimely under § 2255(f).

2. Equitable Tolling

Smith argues that the statute of limitations in § 2255(f) should be equitably tolled because
he has been diligently pursuing his rights. Equitable tolling will apply to § 2255 motions only
where “extraordinary circumstances beyond a prisoner’s control prevént timely filing.” United

States v. Martin, 408 F.3d 1089, 1092-93 (8th Cir. 2005) (internal quotation marks omitted). To

invoke the doctrine of equitable tolling, a prisoner must show: “(1) that he has been pursuing his
rights diligently, and (2) that some extraordinary circumstances stood in his way.” Deroo v.
United States, 709 F.3d 1242, 1246 (8th Cir. 2013). Equitable tolling is “an exceedingly narrow

window of relief.” Jihad v. Hvass, 267 F.3d 803, 805 (8th Cir. 2001).

Smith argues that extraordinary circumstances exist because he was misled into believing

that his cases would be treated as one. As stated earlier, however, the record establishes that the
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two cases were treated separately. Smith’s filing of separate appeals demonstrates his awareness
that the two cases were being treated individually.

Smith also argues that he conferred with a law clinic professor in April 2020 and with
fellow inmates during the summer of 2020 about filing a § 2255 Motion and was told that he
could not file a § 2255 Motion until his appeal to the Eighth Circuit was finalized. Smith Decl.

[Docket No. 103] 9 14, 24-25. However, mistaken legal advice “has not generally been

considered an extraordinary circumstance.” United States v. Martin, 408 F.3d 1089, 1093 (8th
Cir. 2005). |

Smith also contends that he consulted with a local law firm in “late winter of 2021 about
filing a § 2255 motion, and the firm expressed no reservations about the timeliness of such a
motion. Smith Decl. §926-29. Smith does not specify whether the consultation was regarding
the 2008 Case, the 2019 Case, or both. To the extent, if any, that Smith received mistaken legal
advice from the firm, this circumstance does not constitute an extraordinary circumstance.
Additionally, the consultation occurred several months after the March 26, 2021 deadline for
filing a § 2255 motion in the 2019 Case. As such, the consultation cannot have prevented Smith
from timely filing a § 2255 motion in that case.

Because Smith has failed to show circumstances warranting the “exceedingly narrow
window of relief” for equitable tolling, his § 2255 Motion in the 2019 Case .is time-barred.
Jihad, 267 F.3d at 805.

3. Additional Bases for Denying the § 2255 Motion in the 2019 Case

Even if Smith’s § 2255 Motion in the 2019 Case had been timely, it would fail to state a
claim for relief. Smith’s claims in Grounds I through III are based on his argument that he was

9
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wrongly classified as a career offender under § 4B1.1 of the sentencing guidelines. Smith argues
that his 1999 federal felony conviction for attempt to distribute cocaine is not a predicate offense
for purposes of the career offender guideline because the definition of a “controlled substance -
offense” in § 4B1.2(b) does not include inchoate offenses. This argument is foreclosed by

Eighth Circuit precedent. United States v. Miller, 857 F. App’x 877, 878 (8th Cir. 2021) (per

curiam); United States v. Brown, 1 F.4th 617, 620-21 (8th Cir. 2021) (per curiam); United States

v. Merritt, 934 F.3d 809, 811 (8th Cir. 2019), cert. denied, 140 S. Ct. 981 (2020); United States

v. Williams, 926 F.3d 966, 971 (8th Cir. 2019); United States v. Mendoza-Figueroa, 65 F.3d 691,

693-94 (8th Cir. 1995) (en banc). Thus, Smith was properly classified as a career offender and
counsel was not ineffective for not challenging the classification or for advising Smith to accept
a plea offer that included a stipulated career offender designation.

Smith argues in Ground IV that his attorney was ineffective for failing to investigate and
challenge the evidence against him. However, the record shows that Smith’s counsel filed a
motion to suppress this evidence. Counsel cannot be ineffective for doing what Smith claims he
did not do.

Smith claims in Ground V that his Fourth Amendment rights were violated by law
enforcement’s allegedly illegal search of his cell phone records. Smith withdrew his suppression
motion challenging the search of his cell phone records, and he did not raise a Fourth
Amendment issue on appeal. A defendant's failure to raise an issue on direct appea\l constitutes a
procedural default barring him from raising it for the first time in a § 2255 motion. Matthews v.
United States, 114 F.3d 112, 113 (8th Cir. 1997). A defendant may overcome procedural default
only if he can show both (1) a cause that excuses the default and (2) actual prejudice from the

10
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alleged errors. Id. Here, Smith cannot show cause that excuses the default. He was aware of a
potential Fourth Amendment issue relating to the search of his cell phone records but chose not
to pursue the issue with the trial court or on appeal. Accordingly, Smith has procedurally
defaulted on this claim.
B. Smith’s 2255 Motion in the 2008 Case

Smith’s 2255 Motion in the 2008 Case is nof time barred, but Smith fails to state a claim
upon which relief can be granted. Grounds I through III fail because Smith’s career offender
designation and his decision to plead guilty in the 2019 Case have no bearing on the disposition
of his supervised release violation. Grounds IV aﬁd V fail because “[w]hether evidence was
obtained in violation of the Fourth Amendment to revoke [a defendant’s] supervised release is
immaterial as the exclusionary rule generally does not apply in revocation of supervised release

proceedings.” United States v. Charles, 531 F.3d 637, 640 (8th Cir. 2008).

C. Smith’s Remaining Motions

In his Motion to Stay, Smith asks the Court to stay the § 2255 proceedings so that he can
complete his investigation of the factual support for his claims in Grounds IV and V. This
motion is denied as moot because the claims are dismissed.

In his Motion to Close Briefing, Smith argues that the Government should be sanctioned
for failing to file a reply brief in support of its Motion to Dismiss and failing to notify the Court
that no reply would be filed. Smith seeks an order barring the Government from filing a reply
brief, and requests that he be awarded $49.29 in fees associated with preparing the Motion to

Close Briefing. The Court declines to grant the relief requested.

11
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IV. CERTIFICATE OF APPEALABILITY
The Court may grant a certificate of appealability only where a defendant has made a
substantial showing of the denial of a constitutional right. 28 U.S.C. § 2253(¢)(2); Tiedeman v.
Benson, 122 F.3d 518, 523 (8th Cir. 1997). To make such a showing, “[t]he petitioner must
demonstrate that reasonable jurists would find the district court’s assessment of the constitutional

claims debatable or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). The Court finds it

unlikely that another court would decide the issues raised by this § 2255 Motion differently, or
that any of the issues raised by Smith’s § 2255 Motion would be debatable among reasonable
jurists. Thus, the Court declines to grant a certificate of appealability.
V. CONCLUSION
Based upon the foregoing, and all the files, records, and proceedings herein, IT IS
HEREBY ORDERED that:
1. Defendant Edward Lee Smith’s Motion under 28 U.S.C. § 2255 to Vacate, Set
Aside, or Correct Sentence [2019 Case Docket No. 91] [2008 Case Docket No.
148] is DENIED; :

2. Plaintiff United States of America’s Motion to Dismiss Defendant’s § 2255
Motion [2019 Case Docket No. 99] [2008 Case Docket No. 149] is GRANTED;

3. Smith’s Motion to Stay [2019 Case Docket No. 97] is DENIED AS MOOT;
and

4. Smith’s Motién to Close Briefing [2019 Case Docket No. 104] is DENIED.
LET JUDGMENT BE ENTERED ACCORDINGLY.
BY THE COURT:
s/Ann D, Montgomery

Dated: October 20, 2022 ANN D. MONTGOMERY
' U.S. DISTRICT COURT

12



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 23-1146
Edward Lee Smith
Appellant
V.
United States of America

Appellee

Appeal from U.S. District Court for the District of Minnesota
(0:22-cv-01334-PAM)

ORDER
The petition for rehearing en banc and for rehearing by panel is denied as overlength.

June 23, 2023

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 23-1146 Page: 1 Date Filed: 06/23/2023 Entry ID: 5289241



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 23-1146
Edward Lee Smith
Appellant
V.
United States of America

Appellee

No: 23-1151
Edward Lee Smith
Appellant
V.
United States of America

Appellee

Appeals from U.S. District Court for the District of Minnesota
(0:22-cv-01334-PAM)
(0:22-cv-01333-ADM)

ORDER
Appellant’s motion for reconsideration of the judge order denying his petition for

rehearing as overlength is denied.

July 12, 2023

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 23-1146 Page: 1  Date Filed: 07/12/2023 Entry ID: 5295126



United States Court of Appeals
For The Eighth Circuit

Thomas F. Eagleton U.S. Courthouse
111 South 10th Street, Room 24.329

St. Louis, Missouri 63102

VOICE (314) 244-2400
FAX (314) 244-2780
www.ca8.uscourts.gov

Michael E. Gans
Clerk of Court

March 16, 2023

Mr. Edward Lee Smith

FEDERAL CORRECTIONAL INSTITUTION
08506-041

P.O. Box 1000

Sandstone, MN 55072-1000

RE: 23-1151 Edward Smith v. United States
Dear Mr. Smith:

Enclosed is a copy of the dispositive order entered today in the referenced case.

Please review Federal Rules of Appellate Procedure and the Eighth Circuit Rules on post-
submission procedure to ensure that any contemplated filing is timely and in compliance with the
rules. Note particularly that petitions for rehearing must be received by the clerk's office within
the time set by FRAP 40 in cases where the United States or an officer or agency thereof is a
party (within 45 days of entry of judgment). Counsel-filed petitions must be filed electronically
in CM/ECF. Paper copies are not required. Pro se petitions for rehearing are not afforded a grace

period for mailing and are subject to being denied if not timely received.

Michael E. Gans
Clerk of Court

HAG

Enclosure(s)

cc: Mr. Craig Raymond Baune
Ms. Kate M. Fogarty
Mr. Thomas More Hollenhorst

District Court/Agency Case Number(s): 0:22-cv-01333-ADM

Appellate Case: 23-1151 Page: 1 Date Filed: 03/16/2023 Entry ID: 5255805


http://www.ca8.uscourts.gov

- UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 23-1151

Edward Lee Smith
Petitioner - Appellant
A
United States of America

Respondent - Appellee

Appeal from U.S. District Court for the District of Minnesota
(0:22-cv-01333-ADM)

JUDGMENT

Before LOKEN, GRUENDER, and ERICKSON, Circuit Judges.

This appeal comes before the court on appellant's application for a certificate of
appealability. The court has carefully reviewed the original file of the district court, and the
application for a certificate of appealability is denied. Appellant’s motion for stay is denied. The
appeal is dismissed.

March 16, 2023

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 23-1151 Page: 1 Date Filed: 03/16/2023 Entry ID: 5255805



CASE 0:19-cr-00144-ADM-HB Doc. 105 Filed 10/20/22 Page 1 of 12

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

United States of America,

Plaintiff, " MEMORANDUM OPINION
v. _ AND ORDER
Criminal No. 19-144 ADM/HB
Edward Lee Smith, Criminal No. 08-128 PAM
' Civil No. 22-174 ADM
Defendant. Civil No. 22-1334 PAM

Thomas M. Hollenhorst, Assistant United States Attorney, United States Attorney’s Office,
Minneapolis, MN, on behalf of Plaintiff.

Edward Lee Smith, pro se.

I. INTRODUCTION
This matter is before the undersigned United States District Judge for a ruling on
Defendant Edward Lee Smith’s (“Smith”) Motion under 28 U.S.C. § 2255 to Vacate, Set Aside,
or Correct Sentence [2019 Case Docket No. 91] [2008 Case Docket No. 148]; Motion to Stay
[2019 Case Docket No. 97]; and Motion to Close Briefing [2019 Case Docket No. 104]."! Also
before the Court is Plaintiff United States of America’s (the “Government”) Motion to Dismiss
Defendant’s § 2255 Motion [2019 Case Docket No. 99] [2008 Case Docket No. 149]. For the
reasons set forth below, Smith’s Motions are denied and the Government’s Motion is granted.
II. BACKGROUND
A. District Court Proceedings
On May 14, 2019, Smith was charged in a one-count Indictment with Possession with the

Intent to Distribute Controlled Substances in violation of 21 U.S.C. §§ 841(a)(1) and

! Citations to the “2019 Case Docket” are to the docket in Case No. 19-cr-144 ADM/HB.
Citations to the “2008 Case Docket” are to the docket in Case No. 08-cr-128 PAM.
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841(a)(1)(B). Indictment [2019 Case Docket No. 1]. Smith pled guilty to possessing on
February 20, 2019 approximately 1,678 grams of cocaine, 884 grams of fentanyl-laced heroin,
and 608 vials of THC oil. Plea Agreement [2019 Cése Docket No. 46] 2.

At the time of Smith’s 2019 offense, he was on supervised release with the U.S.
Probation Office as a result of his federal conviétion in 2008 for Manufacturing Cocaine Base
and Possession with Intent to Distribute Cocaine Base. See Sentencing J. [2008 Case Docket
No. 57]. The Probation Office filed a Petition for Violation of Supervised Release in the 2008
Case, alleging that Smith had violated the terms of his supervised release by possessing
controlled substances. See Petition [2008 Case Docket No. 103]. |

On June 25, 2019, Smith’s counsel filed several pretrial motions in the 2019 Case,
including a motion to suppress evidence. See Mot. Suppress [2019 Case Docket No. 32]; Mem.
Supp. Mot. [2019 Case Docket No. 33]. Smith’s suppression motion was based on his
contentions that law enforcement had obtairied his cell phone records without a warrant and that
probable cause was lacking for the warrant used to search a Minneapolis residence. Id.
Approximately 10 days before the scheduled hearing date on the motion, Smith withdrew the
suppression motion to enter a plea agreement with the Government. See Letters [2019 Case
Docket Nos. 38, 39]; Order Cancelling Mot. Hr’ g [2019 Case Docket No. 40].

On July 31, 2019, Smith entered a plea of guilty to the charge in the Indictment. Min.
Entry [2019 Case Docket No. 44]; Plea Agreement [2019 Case Docket No. 46]. In the Plea
Agreement, the parties stipulated that Smith was a career offender under the-§ 4B1.1(b)(1) of the
United States Sentencing Guidelines. Plea Agreement § 7.a. The Plea Agreement also included
an appeal waiver provision in which the Government agreed not to appeal the sentence unless it

2
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was less than 144 months, and Smith agreed not to appeal the sentence unless it was greater than
216 months. Id. §12.

On November 13, 2019, the Court held a sentencing hearing in Smith’s 2019 Case and a
final revocation hearing in his 2008 Case. Min. Entry [2019. Case Docket No. 66]; Min. Entry
[2008 Case Docket No. 131]. At the hearing, the Court informed Smith that his guilty plea to the
possession charge “involves a violation of your sentencing supervised release from your previous
case, because there’s a new offense and you had obviously a requirement to have no new
offenses and not be involved with narcotics.” Sentencing and Final Revo. Tr. [2019 Case Docket
No. 83] [2008 Case Docket No. 141] at 5. Smith acknowledged this and waived any hearing on
the revocation petition. Id. The Court then stated, “[TThe record will reflect that the hearing has
been waived, and we’ll treat that case as a part of this case under the circumstances and do both
sentencings at once.” Id.

The Court sentenced Smith in the 2019 Case to a term of 180 months of imprisonment
and a ‘supervised release term of eight years. Id. at 21; Sentencing J. [2019 Case Docket No. 67].
The Court then sentenced Smith in the 2008 Case for his supervised release violation. The Court
imposed a term of imprisonment for 30 months, to run consecufively with the 180-month
sentence in the 2019 Case. Sentencing and Final Revo Tr. at 22; Sentencing J. [2008 Case
Docket No. 133].

B Appeals of Smith’s Sentences

Smith filed separate appeals of his sentences in the 2019 and 2008 Cases. See Notice
Appeal [2019 Case Docket No. 69]; Notice Appeal [2008 Case Docket No. 134]. The
Government moved to dismiss Smith’s appeal of his sentence in the 2019 Case, arguing that

3
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Smith had waived the right to appeal his sentence in the Plea Agreement. See United States v.

Smith, Appeal No. 19-3565, Entry ID 4862145. The Eighth Circuit granted the Government’s
motion and entered judgment dismissing the appeal on December 27, 2019. Id. at Entry ID
4865676. Smith did not file fdr a writ of certiorari with the United States Supreme Court to
review this judgment.

In Smith’s appeal of his sentence in the 2008 Case, the only ground raised was whether

this Court erred by imposing a consecutive rather than concurrent sentence. See United States v.

Smith, Appeal No. 19-3528, Entry ID 4875652.2 The Eighth Circuit affirmed Smith’s 30-month

consecutive sentence on December 23, 2020, and entered judgment. United States v. Smith, 983

F.3d 1006 (8th Cir. 2020); USCA J. [2008 Case Docket Nos. 143, 144]. Smith filed for a writ of
certiorari to review the judgment. Def.’s App. [Docket No. 102, Attach. 1] at 24-31.3 The sole
ground raised in the petition was whether the sentence in Smith’s 2008 Case should have been

concurrent rather than consecutive. Id. The United States Supreme Court denied the petition on

June 28, 2021. Smith v. United States, 141 S. Ct. 2873 (2021).
C. Present Motions

On May 17, 2022, Smith filed this 2255 Motion in both his 2019 Case and his 2008 Case.
Smith alleges five grounds in the 2255 Motion: (1) the Court created a “manifest injustice” by

applying the career offender enhancement to his sentence; (2) Smith’s counsel was ineffective

2 In April 2020, more than four months after filing the appeal of the sentence in the 2008 Case,
Smith filed a pro se motion to appoint substitute counsel in which he argued that cause for
substitution existed because counsel refused to challenge his career offender status. See id. at
Entry ID 4898472. The caption of Smith’s motion references only the 2019 Case. See id. The
judgment in the 2019 Case had already been affirmed by the Eighth Circuit on December 27,
2019, and Smith did not seek review of that judgment.
3 Page number citations are to the page number in the CM/ECF banner at the top of the page.

4
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during éentencing and on appeal by not challenging the Court’s “misapplication” of the career
offender guideline; (3) counsel was ineffective at the plea stage for advising Smith to agree to a
plea that included a stipulated career offender designation; (4) counsel was ineffective for failing
to investigate or challenge the Government’s evidence; and (5) Smith’s Fourth Amendment
rights were violated by law enforcement’s illegal search of his cell phone records. 2255 Mot. at
2.

The Government has filed a motion to dismiss Smith’s § 2255 Motion. The Government
argues that the 2255 Motion in the 2019 Case is time-barred because it was filed more than a
year after the judgment and conviction in that case became final. The Government further argues
that the 2255 Motion in the 2008 Case fails to state a claim upon which relief can be granted.

II1. DISCUSSION

A. Legal Standards

1. Section 2255

28 U.S.C. § 2255 provides a person in federal custody with a limited opportunity to
collaterally attack the constitutionality, jurisdictional basis, or legality of their sentence. See
United States v. Addonizio, 442 U.S. 178, 185 (1979). Relief is reserved for violations of

constitutional rights and for a narrow range of injuries which were outside a direct appeal and

which, if untreated, would result in a miscarriage of justice. See Poor Thunder v. United States,

810 F.2d 817, 821-22 (8th Cir. 1987).

2. Ineffective Assistance of Counsel

“To establish ineffective assistance of counsel within the context of section 2255 ... a
movant faces a heavy burden.” Apfel, 97 F.3d at 1076. A defendant must show that “(1) his

5
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attorney's performance failed to conform to the degree of skill, care, and diligence of a
reasonably competent attorney; and (2) he was prejudiced by the attorney's poor performance.”

Pierce v. United States, 686 F.3d 529, 531 (8th Cir. 2012) (citing Strickland v. Washington, 466

U.S. 668 (1984)). The defendant must overcome the “strong presumption” that his counsel
provided reasonable assistance. Id. Overcoming that presumption requires a showing that, “in
light of all the circumstances, the lawyer's performance was outside the range of professionally
competent assistance.” Cox v. Norris, 133 F.3d 565, 573 (8th Cir. 1997). If the defendant can
“ show his counsel’s performance was inadequate, he then must show that, but for the deficient
performance, the outcome of his case would have been different. 1d.
B. Smith’s 2255 Motion in the 2019 Case
1. Timeliness
The Government argues that Smith’s § 2255 Motion in the 2019 Case is time-barred

under § 2255(f). This provision includes a one-year statute of limitations provision that runs
from the latest of four events:

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created

by governmental action in violation of the Constitution or laws of

the United States is removed, if the movant was prevented from

making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by

the Supreme Court, if that right has been newly recognized by the

Supreme Court and made retroactively applicable to cases on

collateral review; or

(4) the date on which the facts supporting the claim or claims

presented could have been discovered through the exercise of due
diligence.
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28 U.S.C. § 2255(%).
The Eighth Circuit’s judgment in the 2019 Case was entered on December 27, 2019. The
time for Smith to file a petition for certiorari for review of the judgment expired 90 days later, on

March 26, 2020. See Supreme Court Rule 13. As such, the one-year limitations period under

§ 2255(f) expired on March 26, 2021. See Clay v. United States, 537 U.S. 522, 532 (2003)
(“[F]or federal criminal defendants who do not file a petition for certiorari with this Court on
direct review, § 2255’s one-year limitation period starts to run when the time for seeking such
review expires.”). Smith did not file his 2255 Motion in the 2019 Case until May 17, 2022, more
than a year after the time expired.

Smith raises several arguments for why his § 2255 Motion is timely. None have merit.
Smith first contends that the Court treated the 2008 and 2019 Cases as a single case with a single
judgment, and that as a result the judgment in the 2019 Case did not become final until the
judgment in the 2008 case became final. Smith bases his argument on the Court’s comment at
the sentencing hearing that it would “treat [the 2008] case as a part of this [2019] case under the
circumstances and do both sentencings at once.” Sentencing and Revo. Hr’g Tr. at 5. This
comment merely explained that the sentencings in each case would be conducted during the
same court session. The record establishes that the cases remained separate, with the Court
imposing separate sentences and judgments in each case. See Sentencing J. [2019 Case Docket
No. 67]; Sentencing J. [2008 Case Docket No. 133]. The cases remained distinct during the
appeal stage, with Smith filing separate appeals and the Eighth Circuit entering separate

judgments in each case.
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Smith also argues that the sentences in his 2019 and 2008 Cases were intertwined into a
single sentencing package that was not final until June 28, 2021. However, Smith fails to cite
any case in which sentences entered in two different cases are treated as a single judgment for
finality purposes under § 2255. |

Smith furthe'r contends that his claims related to the search of his cell phone records are
timely under § 2255(f)(4) because his attorney did not provide him with a complete copy of the
cell phone search warrant until November 2, 2021. This argument fails because Smith has
provided no details or documentation to show that he “exercise[d] . .. due diligence” in pursuing
this information. 28 U.S.C. § 2255(f)(4). Accordingly, Smith’s 2255 Motion in the 2019 Case is
untimely under § 2255(f).

2. Equitable Tolling

Smith argues that the statute of limitations in § 2255(f) should be equitably tolled because
he has been diligently pursuing his rights. Equitable vtolling will apply to § 2255 motions only
where “extraordinary circumstances beyond a prisoner’s control prevent timely filing.” United

States v. Martin, 408 F.3d 1089, 1092-93 (8th Cir. 2005) (internal quotation marks omitted). To

invoke the doctrine of equitable tolling, a prisoner must show: “(1) that he has been pursuing his
rights diligently, and (2) that some extraordinary circumstances stood in his way.” Deroo v.
United States, 709 F.3d 1242, 1246 (8th Cir. 2013). Equitable tolling is “an exceedingly narrow

window of relief.” Jihad v. Hvass, 267 F.3d 803, 805 (8th Cir. 2001).

Smith argues that extraordinary circumstances exist because he was misled into believing

that his cases would be treated as one. As stated earlier, however, the record establishes that the
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two cases were treated separately. Smith’s filing of separate appeals demonstrates his awareness
that the two cases were being treated individually.

Smith also argues that he conferred with a law clinic professor in April 2020 and with
fellow inmates during the summer of 2020 about filing a § 2255 Motion and was told that he
could not file a § 2255 Motion until his appeal to the Eighth Circuit was finalized. Smith Decl.
[Docket No. 103] 49 14, 24-25. However, mistaken legal advice “has not generally been

considered an extraordinary circumstance.” United States v. Martin, 408 F.3d 1089, 1093 (8th

Cir. 2005).

Smith also contends that he consulted with a local law firm in “late ‘winter of 2021” about
filing a § 2255 motion, and the firm expressed no reservations about the timeliness of such a
motion. Smith Decl. §]26-29. Smith does not specify whether the consultation was regarding
the 2008 Case, the 2019 Case, or both. To the extent, if any, that Smith received mistaken legal
advice from the firm, this circumstance does not constitute an extraordinary circumstance.
Additionally, the consultation occurred several months after the March 26, 2021 deadline for
filing a § 2255 motion in the 2019 Case. As such, the consultation cannot have prevented Smith
from timely filing a § 2255‘ motion in that case.

Because Smith has failed to show circumstances warranting the “exéeedingly narrow
window of relief” for equitable tolling, his § 2255 Motion in the 2019 Case is time-barred.
Jihad, 267 F.3d at 805.

3. Additional Bases for Denying the § 2255 Motion in the 2019 Case

Even if Smith’s § 2255 Motion in the 2019 Case had been timely, it would fail to state a
claim for rélief. Smith’s claims in Grounds I through III are based on his argument that he was

9



CASE 0:19-cr-00144-ADM-HB Doc. 105 Filed 10/20/22 Page 10 of 12

wrongly classified as a career offender under § 4B1.1 of the sentencing guidelines. Smith argues
that his 1999 federal felony conviction for attempt to distribute cocaine is not a predicate offense
for purposes of the career offender guideline because the definition of a “controlled substance
offense” in § 4B1.2(b) does nof include inchoate offenses. This argument is foreclosed by

Eighth Circuit precedent. United States v. Miller, 857 F. App’x 877, 878 (8th Cir. 2021) (per

curiam); United States v. Brown, 1 F.4th 617, 620-21 (8th Cir. 2021) (per curiam); United States

v. Merritt, 934 F.3d 809, 811 (8th Cir. 2019), cert. denied, 140 S. Ct. 981 (2020); United States

v. Williams, 926 F.3d 966, 971 (8th Cir. 2019); United States v. Mendoza-Figueroa, 65 F.3d 691,

693-94 (8th Cir. 1995) (en banc). Thus, Smith was properly classified as a career offender and
counsel was not ineffective for not challenging the ‘classiﬁcation or for advising Smith to accept
a plea offer that included a stipulated career offender designation.

Smith argues in Ground IV that his attorney was ineffective for failing to investigate and
challenge the evidence against him. However, the record shows thaf Smith’s counsel filed a
motion to suppress this evidence. Couﬁsel cannot be ineffective for doing what Smith claims he
did not do.

Smith claims in Grolmd V that his Fourth Amendment rights were violated by law
enforcement’s aliegedly illegal search of his cell phone records. Smith withdrew his suppression
motion challenging the search of his cell phone records, and he did not raise a Fourth
. Amendment issue on appeal. A defendant's failure to raise an issue on direct appeal consﬁtutes a
procedural default barring him from raising it for the first time in a § 2255 motion. Matthews v.
United States, 114 F.3d 112, 113 (8th Cir. 1997). A defendant may overcome procedural default
only if he can show both (1) a cause that excuses the default and (2) actual prejudice from the

10
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alleged errors. Id. Here, Smith cannot show cause that excuses the default. He waé aware of a
potential Fourth Amendment issue relating to the search of his cell phone records but chose not
to pursue the issue with the trial court or on. appeal. Accordingly, Smith has procedurally
defaulted on this claim.
B. Smith’s 2255 Motion in the 2008 Case

Smith’s 2255 Motion in the 2008 Case is not time barred, but Smith fails to state a claim
upon which relief can be granted. Grounds I through III fail because Smith’s career offender
designation and his decision to plead guilty in the 2019 Case have no bearing on the disposition
of his supervised release violation. Grounds_ IV and V fail becausé “Iw]hether evidence was
obtained in violation of the Fourth Amendment to revoke [a defendant’s] supervised release is
immaterial as the exclusionary rule generally does not apply in revocation of supervised release

proceedings.” United States v. Charles, 531 F.3d 637, 640 (8th Cir. 2008).

C. Smith’s Remaining Motions

In his Motion to Stay, Smith asks the Court to stay the § 2255 proceedings so that he can
complete his investigation of the factual support for his claims in Grounds IV and V. This
motion is denied as moot because the claims are dismissed.

In his Motion to Close Briefing, Smith argues that the Government should be sanctioned
for failing to file a reply brief in support of its Motion to Dismiss and failing to notify the Court
that no reply would be filed. Smith seeks an order barring the Government from filing a reply
brief, and requests that he be awarded $49.29 in fees associated with preparing the Motion to

Close Briefing. The Court declines to grant the relief requested.

11
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IV. CERTIFICATE OF APPEALABILITY
The Court may grant a certificate of appealability only where a defendant has made a
substantial showing of the denial of a constitutional right. 28 U.S.C. § 2253(¢c)(2); Tiedeman v. |
Benson, 122 F.3d 518, 523 (8th Cir. 1997). To make such a showing, “[t]he petitioner must
demonstrate that reasonable jurists would find the district court’s assessment of the constitutional

claims debatable or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). The Court finds it

unlikely that another court would decide the issues raised by this § 2255 Motion differently, or
that any of the issues raised by Smith’s § 2255 Motion would be debatable among reasonable
jurists. Thus, the Court declines to grant a certificate of appealability.
V. CONCLUSION
Based upon the foregoing, and all the files, records, and proceedings herein, IT IS
HEREBY ORDERED that:
1. Defendant Edward Lee Smith’s Motion under 28 U.S.C. § 2255 to Vacate, Set
Aside, or Correct Sentence [2019 Case Docket No. 91] [2008 Case Docket No.
148] is DENIED;

2. Plaintiff United States of America’s Motion to Dismiss Defendant’s § 2255
Motion [2019 Case Docket No. 99] [2008 Case Docket No. 149] is GRANTED;

3. Smith’s Motion to Stay [2019 Case Docket No. 97] is DENIED AS MOOT;
and

4, Smith’s Motion to Close Briefing [2019 Case Docket No. 104] is DENIED.
LET JUDGMENT BE ENTERED ACCORDINGLY.
BY THE COURT:
s/Ann D, Montgomery
Dated: October 20, 2022 ANN D. MONTGOMERY

U.S. DISTRICT COURT
12 '
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CONSTITUTION OF THE UNITED STATES OF AMERICA
PRELIMINARY

Amendment 5 Criminal actions—Provisions concerning—Due process of law
and just compensation clauses.

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life,- liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.

Amendment 6 Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

USCONST _ 1
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UNITED STATES CODE SERVICE

First Session of the 117th Congress (Public Laws 116-1 to 117-327, with a gap of
P.L. 117-263)

TITLE 28. JUDICIARY AND JUDICIAL PROCEDURE

CHAPTER 153. HABEAS CORPUS

§ 2243. Issuance of writ; return; hearing; decision

A court, justice or judge entertaining an application for a writ of habeas corpus shall forthwith
award the writ or issue an order directing the respondent to show cause why the writ should not
be granted, unless it appears from the application that the applicant or person detained is not
entitled thereto. '

The writ, or order to show cause shall be directed to the person having custody of the person
detained. It shall be returned within three days unless for good cause additional time, not
exceeding twenty days, is allowed.

The person to whom the writ or order is directed shall make a return certifying the true cause
of the detention.

When the writ or order is returned a day shall be set for hearing, not more than five days after
the return unless for good cause additional time is allowed.

Unless the application for the writ and the return present only issues of law the person to
whom the writ is directed shall be required to produce at the hearing the body of the person

detained.

The applicant or the person detained may, under oath, deny any of the facts set forth in the
return or allege any other material facts.

USCS 1
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The return and all suggestions made against it may be amended, by leave of court, before or
after being filed.

The court -shall summarily hear and determine the facts, and dispose of the matter as law and
justice require.

§ 2246. Evidence; depositions; affidavits

~ On application for a writ of habeas corpus, evidence may be taken orally or by deposition, or,
mn the discretion of the judge, by affidavit. If affidavits are admitted any party shall have the right
to propound written interrogatories to the affiants, or to file answering affidavits.

§ 2247. Documentary evidence

On application for a writ of habeas corpus documentary evidence, transcripts of proceedings
upon arraignment, plea and sentence and a transcript of the oral testimony introduced on any
previous similar application by or in behalf of the same petitioner, shall be admissible in evidence.

§ 2253. Appeal

(a) In a habeas corpus proceeding or a proceeding under section 2255 [28 USCS § 2255]
before a district judge, the final order shall be subject to review, on appeal, by the court of appeals
for the circuit in which the proceeding is held.

(b) There shall be no right of appeal from a final order in a proceeding to test the validity of a
warrant to remove to another district or place for commitment or trial a person charged with a
criminal offense against the United States, or to test the validity of such person’s detention
pending removal proceedings.

(¢) (1) Unless a circuit justice or judge issues a certificate of appealability, an appeal may not
be taken to the court of appeals from— '

(A) the final order in a habeas corpus proceeding in which the detention
complained of arises out of process issued by a State court; or

USCS 2
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(B) the final order in a proceeding under section 2255 [28 USCS § 2255].

(2) A certificate of appealability may issue under paragraph (1) only if the apphcant has
made a substantial showing of the denial of a constitutional right.

(3) The certificate of appealability under paragraph (1) shall indicate which specific issue
or issues satisfy the showing required by paragraph (2).

§ 2255. Federal custody; remedies on motion attacking sentence

 (a) A prisoner in custody under sentence of a court established by Act of Congress claiming
the right to be released upon the ground that the sentence was imposed in violation of the
Constitution or laws of the United States, or that the court was without jurisdiction to impose
such sentence, or that the sentence was in excess of the maximum authorized by law, or is
otherwise subject to collateral attack, may move the court which imposed the sentence to vacate,
set aside or correct the sentence.

(b) Unless the motion and the files and records of the case conclusively show that the prisoner
is entitled to no relief, the court shall cause notice thereof to be served upon the United States
attorney, grant a prompt hearing thereon, determine the issues and make findings of fact and
conclusions of law with respect thereto. If the court finds that the judgment was rendered without
jurisdiction, or that the sentence imposed was not authorized by law or otherwise open to.
collateral attack, or that there has been such a denial or infringement of the constitutional rights of
the prisoner as to render the judgment vulnerable to collateral attack, the court shall vacate and
set the judgment aside and shall discharge the prisoner or resentence him or grant a new trial or
correct the sentence as may appear appropriate. '

(c) A court may entertain and determine such motion without requiring the production of the
prisoner at the hearing.

(d) An appeal may be taken to the court of appeals from the order entered on the motion as
from the final judgment on application for a writ of habeas corpus.

(e) An application for a writ of habeas corpus in behalf of a prisoner who is authorized to
apply for relief by motion pursuant to this section, shall not be entertained if it appears that the
applicant has failed to apply for relief, by motion, to the court which sentenced him, or that such
court has denied him relief, unless it also appears that the remedy by motion is inadequate or
ineffective to test the legality of his detention.

USCS 3
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(f) A 1-year period of limitation shall apply to a motion under this section. The limitation
- period shall run from the latest of—

(1) the date on which the judgment of conviction becomes final,

(2) the date on which the impediment to making a motion created by goverﬁmental action
“in violation of the Constitution or laws of the United States is removed, if the movant was
prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme Court, if
that right has been newly recognized by the Supreme Court and made retroactively applicable to
cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could have been
discovered through the exercise of due diligence.

(g) Except as provided in section 408 of the Controlled Substances Act [21 USCS § 848], in
all proceedings brought under this section, and any subsequent proceedings on review, the court
may appoint counsel, except as provided by a rule promulgated by the Supreme Court pursuant to
statutory authority. Appointment of counsel under this section shall be governed by section
3006A of title 18.

(h) A second or successive motion must be certified as provided in section 2244 [28 USCS §
2244] by a panel of the appropriate court of appeals to contain—

(1) newly discovered evidence that, if proven and viewed in light of the evidence as a
whole, would be sufficient to establish by clear and convincing evidence that no reasonable
factfinder would have found the movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable.

USCS 4
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