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NOTICE: Summary decisions issued by the Appeals Court pursuant to M.A.C. Rule
23.0, as appearing in 97 Mass. App. Ct. 1017 (2020) (formerly known as rule 1:28,
as amended by 73 Mass. App. Ct. 1001 [2008]), are primarily directed to the parties
and, therefore, may not fully address the facts of the case or the panel's
decisional rationale. Moreover, such decisions are not circulated to the entire
court and, therefore, represent only the views of the panel that decided the case.
A summary decision pursuant to rule 23.0 or rule 1:28 issued after February 25,
2008, may be cited for its persuasive value but, because of the limitations noted
above, not as binding precedent. See Chace v. Curran, 71 Mass. App. Ct. 258, 260
n.4 (2008).

COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT
22-P-313
ADOPTION OF HILMA (and four companion cases!).

MEMORANDUM AND ORDER PURSUANT TO RULE 23.0

On appeal from decrees terminating her parental rights as
to the five children, the mother asserts that the trial judge
(i) violated the mother's due process rights by terminating her
parental rights, sua sponte, in a proceeding that was directed
solely to custody (and care and protection) rather than to
termination; and (ii) erred in concluding that the mother was

unfit at the time of trial.?2 We discern no error of law or abuse

1 Adoption of Georgia, Adoption of David, Adoption of Edward, and
Adoption of Francis.

2 Three of the five children also appeal from the decrees; one of
the children appears as an appellee, along with the Department
of Children and Families; the remaining child withdrew her brief
as an appellant and took no position in this appeal. Though the
appellant children's brief assigns error to the termination of
Francis's father's parental rights, the brief offers no
substantive argument in support of the assertion of .error. We
note that Francis's father was incarcerated throughout the

trial, that he supported return of the children to the mother
but did not seek custody of the children himself, and that the
judge drew a negative inference from his failure to appear or
testify at trial, and her memorandum of decision noted his
extensive criminal history (which included open charges of child
pornography and rape of a child).



of discretion, and accordingly affirm the decrees terminating
the mother's parental rights.

Discussion. 1. Termination. In proceedings to terminate

parental rights, "[dJue process is satisfied by providing notice

and an opportunity to be heard." Adoption of Talik, 92 Mass.

App. Ct. 367, 375 n.9 (2017). See Adoption of Simone, 427 Mass.

34, 39 (1998), quoting Armstrong v. Manzo, 380 U.S. 545, 552

(1965) (parents must be afforded "an opportunity to be heard 'at
a meaningful time and in a meaningful manner'"). The mother
contends that the issue of dispensing with the need for her
consent to adoption was not properly before the court because
the Department of Children and Families (department) was not
seeking termination at the time of trial, and as a result, she
was not given adequate notice or opportunity to address the
issue of her fitness to parent. We disagree.

The mother was served in hand on the date of filing of the
care and protection petition; consistent with G. L. c. 119, § 26
(b} (4), the summons she received on that date gave explicit
notice that a possible result of care and protection proceedings
is the dispensation with the need for the mother's consent to
adoption of the children and the termination of the mother's
parental rights. Later in the trial, a second summons
containing the same notice was issued, ordering the mother's

presence in person on the following court date to facilitate her



full participation at trial and allow her to be heard on her
motions for recusal and dismissal.?® Finally, the mother's stand-
by counsel confirmed during trial in a colloquy with the judge
that the mother was "well aware" of the possibility of
termination of her parental rights as a potential outcome of
trial. "The express language of G. L. c. 119, § 26(4), permits,
and in some instances mandates, that the judge, upon a finding
of the need of care and protection, consider and order the
dispensation of the need for parental permission to adopt."?

Adoption of Donald, 49 Mass. App. Ct. 908, 909 (2000). We are

unpersuaded by the mother's argument that she did not receive
adequate notice and opportunity to be heard on the issue of

termination.® See id. ("nothing in G. L. c. 119, § 26(4),

3 Notably, the trial judge's decision to order the mother to
appear in person came after an extensive colloquy with counsel
for the parties and the mother's stand-by counsel, all of whom
expressed reticence to proceed with trial where the mother could
only participate via telephone and was intermittently absent
during the proceedings, citing potential due process concerns
arising from mother's pro se status.

4 This express statutory language is now found at G. L. c¢. 119,
S 206 (b) (4).

5 The mother's reference to Adoption of Reid, 39 Mass. App. Ct.
338 (1995), is unavailing. In that case, the joint pretrial
memorandum cited the questions to be tried as "whether . . . to
approve the department's plan for [the child's] guardianship"
and "whether the mother is presently unfit," without mention of
termination or adoption. Id. at 339 & n.3. The judge there
erred by terminating the mother's parental rights, where the
parties had agreed to try the matter as a guardianship petition.
See id. at 341-342. Here, the department stated clearly in its
opening statement that this would be a full trial on the issue




requires that a separate petition or motion be filed [by the
department] before the judge may act").

The mother and appellant children also argue that the judge
erred in terminating the mother's parental rights where there
was no adoption plan proposed by the department for the judge to
consider as required by G. L. c. 210, § 3 (c). Though a judge
must meaningfully evaluate and consider any proposed adoption
plan submitted by the department, we do not understand the
language of G. L. c. 210, § 3 (c), to require the department to
submit a permanency plan as a prerequisite to the judge's
exercise of her statutory authority under G. L. c. 119, § 26 (b)
(4) . The trial judge did not err in issuing decrees terminating
the mother's parental rights upon finding clear and convincing
evidence of the mother's current unfitness and that her
unfitness was likely to continue into the indefinite future.®

2. The mother's fitness. "When reviewing a decision to

terminate parental rights, we must determine whether the trial

of mother's ability to parent, with the department seeking
custody of all five children.

6 Though three of the children assert that the trial judge
erroneously found "that the permanent separation of the siblings
from each other was in their interests,”™ our reading of the
judge's thorough memorandum of decision reveals the contrary.

In any event, as the department observes, nothing in the decrees
precludes the children from requesting modification of the
visitation order to further adjudicate questions of placement or
visitation {(or both) or, if they are over the age of twelve,
filing petitions for sibling visitation pursuant to G. L.

c. 119, § 26B (b).



judge has abused [her] discretion or committed a clear error of

law." Adoption of Elena, 446 Mass. 24, 30 (2006). A finding of

unfitness must be supported by clear and convincing evidence.

See Adoption of Rhona, 63 Mass. App. Ct. 117, 124 (2005). We

accord deference to the trial judge's assessment of the
credibility of the witnesses and the weight of the evidence.

See Adoption of Elena, supra at 31. The mother and appellant

children assert that the judge erred in finding sufficient
evidence of the mother's unfitness by relying on stale evidence,
improperly weighing the mother's refusal to engage in services
offered by the department, and by drawing negative inferences
from the mother's conduct at trial. We disagree.

Though "isolated problems in the past or stale information
cannot be a basis for a determination of current parental
unfitness,”" a judge may consider a parent's prior history for

its prognostic value. Petition of the Dep't of Social Servs. to

Dispense with Consent to Adoption, 18 Mass. App. Ct. 120, 126

(1984). The mother has an extensive history of contact with the
department, demonstrating consistent and unaddressed parenting
deficiencies, including physical abuse of the children, exposure
of the children to domestic violence, failure to adequately
supervise the children, and aggression towards department staff
and school personnel. The trial judge made specific findings

detailing the mother's failure to address these deficiencies or



gain insight as to their harm to the children, up to and
including the time of trial.?’ The judge's findings of fact,
taken as a whole, do not indicate an undue reliance on the
mother's past conduct in reaching the ultimate finding of the
mother's current unfitness.

The trial judge was also permitted to consider the mother's
refusal to engage in services offered by the department and her
open hostility towards department staff in reaching her finding

of unfitness. See Adoption of Rhona, 63 Mass. App. Ct. at 126.

We think this is especially true where the mother was granted
conditional custody of the three youngest children, after they
had been initially removed from her care due to an incident of
physical abuse against one of her older children. The mother's
failure to engage in services, acknowledge her harmful
behaviors, or gain insight into the adverse effects of violence
and aggression on the children was relevant to the judge's

determination of her continuing unfitness and was appropriately

7 While it is true that there had been no reports of further
physical abuse against the younger three children during the
mother's period of conditional custody leading up to trial, "l[a]
judge . . . does not have to wait for a disaster to happen,"
Custody of Michel, 28 Mass. App. Ct. 260, 269-270 (1990), in
reaching a decision to terminate parental rights if past conduct
and present behavior indicate that the children are "at serious
risk of peril from abuse, neglect, or other activity harmful to
the child{ren]" (citation omitted), Adoption of Zoltan, 71 Mass.
App. Ct. 185, 188 (2008).




considered. See Care & Protection of Vick, 89 Mass. App. Ct.

704, 708.
Finally, we review a trial judge's decision to draw an
adverse inference from a parent's conduct at trial for abuse of

discretion. See Adoption of Helga, 97 Mass. App. Ct. 521, 526

(2020) . In determining whether to exercise her discretion, the
judge as fact finder must "consider whether such an inference is
fair and reasonable based on all the circumstances before her"

(quotation and citation omitted). Adoption of Talik, 92 Mass.

App. Ct. at 372. Throughout the mother's sporadic participation
at trial, she was continuously hostile and disruptive, and on
numerous occasions swore at the judge and advocates or abruptly
disconnected from the zoom call or telephone bridge line. The
trial judge made repeated attempts to ensure the mother's full
participation at trial despite the mother's direct refusals to
be cooperative and respectful. The mother's behavior at trial
was consistent with the parenting deficiencies identified in the
findings of fact, and was fairly considered by the judge given

the circumstances. See id. We discern no abuse of discretion.®

8 For the same reasons, we also discern no abuse of discretion in
the judge's denial of the mother's oral motion for recusal.
Neither the trial transcript nor the judge's memorandum of
decision indicates an animus by the judge directed at the mother
or a desire to punish the mother for her conduct during trial.
Rather, the record before us highlights the judge's commitment
to protecting the mother's rights to be fully heard at trial,



Conclusion. The trial judge made proper assessments of the
credibility of the witnesses and the weight of all the evidence,
and her memorandum of decision "demonstrate{es] that she has

given the evidence close attention." Adoption of Nancy, 443

Mass. 512, 514-515 (2005). We see no reason to disturb the
judge's conclusion that the evidence clearly and convincingly
demonstrated the mother's present and ongoing unfitness. We
accordingly affirm the decrees.

Decrees affirmed.

By the Court (Green, C.J.,
Ditkoff & Hodgens, JJ.°%),

Entered: August 22, 2023.

and the findings of fact fully credit the positive aspects of
the mother's parenting abilities.
° The panelists are listed in order of seniority.
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COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF THE TRIAL COURT

JUVENILE COURT DEPARTMENT
BROSTON BIVISION
DOCKET NO. 20CP0046B0O

I RE: CARE AND PROTECTION

)

NOTICE OF DECISION

After careful consideration of the testimonial and documentary evidence admitted at trial, the
court has this date determined:

Thal the Children are adjudicated to be in need of care and protection; -

!
That the Department of Children and Families {the Department) f’as met its burden of proof by

clear and convincing evidence; |

That Nicole Hope Johnson, the mother, presently is unfit as to the Children and that said
unfitAéss ic likety to continue inio the indefinite futiirs;

That any unnamed and unknown Fathers of the Children, XIS and TEEEED, are presently

unfit and that the unfitness is likely to continue to the indefinite future;

That the alleged Father of the Children, T@ffjitand TR, (R N is presently is unfit

and that the unfitness is hkely to continue into the indefinite future;

- That permanent custody of the Children is hereby awarded to the Department of Children and

Families;

That the Department has made reasonable efforts to make it possible for the Children, T-
and Tl to return safely to home. in making these determinations, the health and safety of
the children has been of paramount concern; e

That the Department has made reasonable efforts to prevent the removal of the children,

NI SAED, T SRS -d 50N SE from their Mother. In making these

detefminations, the health aad sarety &1 the children has Been of paramaéunt Concern;



10.

11

12,

14.

15.

16.

17.

That a decree shall issue terminating the Mother’s right to receive notice of or to consent to any
legal praceedings affecting the custody, guardianship, adoption or other disposition of all the
Children and that the best interests of the Children, will be served by such decrag;

That a decree shali issue terminating the named alleged Father's right (Nl N SRS to
receive notice of or to consent to any legal proceeding affecting the custody, guardianship,
adoption or other disposition of the Children (TiiiiR 2nd ) and that the best interest of
the Children {T-“ané'_} will be served by such decree;

That a decree shaii issue terminating any unnamed and unknown Father's right to receive nofice
of or consent to any iegal proceeding of the Children (Tigiililiband iR 2nd that the best
interests of the Children ("'- and TEEEEN will be served by such decree;

That although there is a tenuous bond between Mother and the Children (THllliih and TGN,
current contact with the Motheér would nof Be in thé beést interest of either Child. Thé Couft
declines to order post-termination contact and post-adoption contact between the Mother and

these Children (TR and TANEER);

. That current contact with the Mother and Children (TgijiillReand TS vwould be detrimental

to the Children| (TR and TN

That the Court recognizes that given the respective age of each Child (T-'] and TEEED) ,
they may seek contact with Mother in the future. This Court leaves contact bretween the

[ ‘
Children and Mother to the discretion of each Child and their respective placefment so long as

the contact is nlot detrimental;

That there is no significant bond between the alleged named Father {ivi iR NN and
these Children (TN and TN, however, the Court recognizes that given the age of these
Children, they may seek contact with this alleged Father in the future and leaves such contact to
the discretion of each Child and thelr respective placement so long as the contact is not
detrimental. The Court declines to order post- termination contact and post~adoptfon contact
between the alleged Father and these Chiidren (Telljiih 2nd TENNS);

That there is no significant bond between any unnamed and unknown Fathers and the Children,
{THANEES and TWIMM and contact with any unnamed and unknown Father would not be in the
Gest intérasis of the CHildrén (Tiampmmerand THERIS) . THe Court declines to order post-
termination contact and post-adoption contact between any unnamed and unknown Fathers

and the Children {THNEES2nd TEEEEN) ;

That the alleged Father of the Child, Al ) oSN, Touy F e is presently is unfit and that
the unfitness is likely to continue into the indefinite future;



18. That a decree shall issue terminating the named alleged Father’s right (T} FSEE to receive
notice of or to consent to any legal proceeding affecting the custody, guardianship, adoption or

sther disposition of the Child (AN IR, and that the best interest of the Child (AMEIR
JONE®) will be served by such decree;

19, That there is no significant bond hetween alleged father Tamy h—and the Child, AR
_and that contact would not be in the best interest of the Child, AIESRGEEN. The
Court deciiies Lo order posi-termination cenizd and post-adoplion contact detween the named

Father and this Chiid.

Z0. That significant bond between Mother and the Chiidren (N- S ;¢ AMNER), current
contact with the Wiother would be in the best interest of each Child. The Court orders post-
termination contact and post-adoption contact between the Mother and these Chiidren of two

{2} times per year;
21. The parties’ right of appeal shall apply as of the date of this Notice of Decision.

September 2, 2021 Sylvia Gomes, Associate Justice
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FWwd: FAR-29506 - Notice: FAR denied

I message

Narren Yanoff <yanofflaw@gmail.com> _ Thu, Oct 12, 2023 at 11:50 AV
ro: Nié6lé J6RASEh <nhjohRnson123@gmail.com>

Nicole A

I'm sorry to report that the SJC denied the petition for further appellate review.
| believe that it should have granted it and am disappointed:

| wish you the best.

----- Forwarded message ——-

From: SJC Full Court Clerk <SJCCommClerk@sjc.state. ma.us>
Date: Wed, Oct 11, 2023 at 6:01 PM

Subject: FAR-29506 - Notice: FAR denied

To: <yanofflaw@gmail.com>

Supreme Judicial Court for the Commonwealth of Massachusetts
RE: Docket No. FAR-29506
ADOPTION OF HILMA (and four companion cases)

Juyvenile Ct, Suffolk Cty No. 20CP0046BO
A.C. No. 2022-P-0313

NOTICE OF DENIAL OF APPLICATION FOR FURTHER APPELLATE REVIEW

Please take note that on October 11, 2023, the appiication for further appéliate réview was déniéd.
Francis V. Kenneally Clerk

Dated: October 11, 2023

To: Monica C. Murphy, Esquire

Jennifer Lane Kernan, Esquire

Carol A. Frisoli, A A.G.

Caroline Zulu, Esquire

Steven B. Rosenthal, Esquire

Jennifer Defeo, Esquire

Lauren Inker, Esquire -
Debra Perrotta Dow, Esquire

Warren M. Yanoff, Esquire

Rosemary Mugambi, Esquire

Tameka L. Grantham O'Brien, Esquire : T,

Waftren M. Yanoff, ESq.

19 Cedar Street

Worcestet, MA. 01609

508-797-4755

508:756:3355 (fax)

yanofflaw@gmail.com

This material is intended for the confidential use of the individual or entity to which it is addressed and may contain information that is
privileged, propriety, confidential and exempt from disclosure. If you are not the intended recipient or the person responsible for
delivering the material to the intended recipient, you are notified that any dissemination, distribution or copying of this communication
is strictly prohibited. If you have received this communication in error, please notify the sender immediately by telephone and destroy
the material accordingly.
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