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QUESTION PRESENTED

1.  Did the United States Court of Appeals for the Third Circuit err in

affirming Mr. Rush’s Denial of Habeas Corpus? 



PARTIES TO THE PROCEEDING

The petitioner is:

Larry Rush, a/k/a Leroy Thomas

The respondent is:

United States of America
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OPINIONS BELOW

The United States Court of Appeals for the Third Circuit affirmed Petitioner

Larry Rush, a/k/a Leroy Thomas’ Denial of Habeas Corpus. App. 1-8.

STATEMENT OF JURISDICTION

Larry Rush, a/k/a Leroy Thomas seeks review of the December 5, 2023,

Order of the United States Court of Appeals for the Third Circuit.  Jurisdiction of

this Court to review the judgement of the Third Circuit is invoked under 28 U.S.C.

§ 1254(1).

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Sixth Amendment of the United States Constitution, provides that:

In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall have
been previously ascertained by law, and to be confronted with the
witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel for his
defense.   
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STATEMENT OF THE CASE

          On December 15, 1992, a jury sitting before the Honorable Samuel M.

Lehrer of the Philadelphia Court of Common Pleas convicted Rush of aggravated

assault and possessing an instrument of crime.  On June 2, 1994, Rush was

sentenced to an aggregate term of 12 ½ years to 25 years in prison.  He did not file

a direct appeal.

On January 14, 1997, Rush filed a timely pro se petition  under

Pennsylvania’s Post-Conviction Relief Act (“PCRA”), 42 PA. C.S. § 9541 et seq.  

On April 4, 2012, the PCRA court appointed counsel .  Rush filed a motion to

proceed without counsel, which the PCRA court granted.  On January 27, 2014,

Rush filed an amended pro se PCRA petition.  On May 15, 2017, the PCRA court

dismissed Rush’s petition.  On November 27, 2018, the Pennsylvania Superior

Court affirmed the PCRA court’s dismissal.  Rush did not request discretionary

review by the Pennsylvania Supreme Court.

On November 25, 2019, Rush filed a petition for writ of habeas corpus in

this Court, alleging ineffective assistance of counsel and prosecutorial misconduct. 

Rush subsequently filed an amended petition and brief, in which he asserted a

claim of actual innocense.

2



REASON FOR GRANTING THE WRIT

THE UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
ERRED IN AFFIRMING MR. RUSH’S DENIAL OF HABEAS CORPUS.            

A. Statutory Tolling

AEDPA’s limitations period can be tolled by a “properly filed” PCRA

petition.  28 U.S.C. § 2244(d)(2).  Rush’s PCRA petition was properly filed on

January 14, 2017, after 265 days had elapsed since AEDPA’s enactment.  The

AEDPA limitations period was then tolled until December 27, 2018, 30 days after

the Pennsylvania Superior Court affirmed the PCRA court’s dismissal.  See Pa.

R.A.P. 903; Swartz v. Meyers, 204 F.3d 417, 424 (3d Cir. 2000).  Because 100

days remained in the one-year AEDPA limitations period, Rush then had until

April 8, 2019, to timely file his habeas petition.  Instead, he waited until

November 25, 2019 to do so.  Even with statutory tolling, therefore, Rush’s

petition was filed more than seven months too late.

B. Equitable Tolling

The limitations period is subject to equitable tolling only in “rare

situations,” when “principles of equity would make the rigid application of a

limitation period unfair.”  Sistrunk v. Rozum, 674 F.3d 181, 190 (3d Cir. 2012)

(quoting Miller v. N.J. State Dep’t of Corr., 145 f.3d 616, 618 (3d Cir. 1998)).  A
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petitioner must show: “(1) that he has been pursuing his rights diligently, and (2)

that some “extraordinary circumstance stood in his way’ and prevented timely

filing.”  Holland v. Florida, 560 U.S. 631, 649 (2010) (quoting Pace v.

DiGuglielmo, 544 U.S. 408, 418 (2005)).  Mr. Rush is a death row inmate and has

limited access to the law library.  Mr. Rush satisfied the requirement of equitable

tolling and his petition should be deemed timely.

C. Actual Innocence

A habeas petitioner may overcome the limitations period by presenting

“new reliable evidence” of innocence that renders it “most likely that no

reasonable juror would have convicted him.”  Schlup v. Delo, 513 U.S. 298, 324

(1995); McQuiggin v. Perkins, 569 U.S. 383, 386, 401 (2013).  Rush asserts actual

innocense in setting forth his claim of ineffective assistance of counsel.  On page

19 of his Amended Petition Rush set forth an alibi defense.   Rush claims that he

was in the Horizon House Drug and Alcohol Program on the date and time of the

alleged crime; consequently, Rush met the threshold requirement and satisfied the

standard of actual innocence to warrant an evidentiary hearing.  
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CONCLUSION 

Mr. Rush respectfully requests that the petition for writ of habeas corpus be

issued and an evidentiary hearing ordered.

         

SALVATORE C. ADAMO, ESQ.
Attorney for Petitioner
1866 Leithsville Road, #306
Hellertown, PA 18055
(215) 751-1735
scadamo11@aol.com

Dated: January 22, 2024
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