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McKmney s CPL §.440. 10
§ 440.10 Motion to. vacate judgmet -

P -_ ' Effective: January 15;2'(')'22‘
' *_Currentness.

I. At any time aﬁer the entry ofa Judgment the court m n which it was entered miy, upon motion of the defendant, vacate such
)udgment upon the ground that: : "

(a) The court d1d not have Junsdmtlon of the action or of the person of the defendant; or -

' (b) The Judgment was procured by duress mlsrepresentatlon or fraud on the partof the courtor a prosecutor or a person acting
for or in behalf of a coux‘c ‘ora prosecutor or ‘

(c) Material evidence adduced at a trial resultmg in the Judgmem was false and was, prior to the entry ‘Aof' the judgment, known
by the prosecutor or by the court to be false; or : o '

(D Mater1a1 ev1dence adduced by the people ata tr1a1 resulting in the judgment was procured in v1olat10n of the defendant's
rights under the constltutlon of this state or of the United States; or : '

(e) Durmg the proceed_mgs resultmg in the Judgment the defendant by reason of mental dlsease or defect was mcapable of
understanding or participating in such proceedmgs or : '

(f) Improper and prejudicial conduct not appearing in the record oceurred duringatrial resulting in the judgment which conduct,
if it had appeared in the record, would have requlred a reversal of the judgment upon an appeal therefrom; or

(g) New evidence has been discovered since the entry of a judgment based upon a verdict of gullty after trial, whxch could
not have been produced by the defendant at the frial even with due diligence on his part and which is of such character as
to create a probablhty that had such evidence been received at the trial the verdict would have been more favorable to the
defendant; provided that a motion based upon such ground must be made with dwe dlhgence after the dlscovery of such alleged
‘new evidence; or :

(g-1) Forensic DNA testing of evidence performed since the entry of a judgment, (1) in the case of a defendant convicted after
a guilty plea, the court has determined that the defendant has demonstrated a sabstantial probability that the defendant was
actually innocent of the offense 'of which he or she was convicted, or (2) in the case of a defendant convicted after a trial, the
court has determined that there exists a reasonable probability | that the verdict woil d have been more favorable to the defendant.

(h) The judgment was obtained in vxolatlon of a nght of the défendant under the constitution of this state or of the United
States; or
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(i) The judgment is a conviction where the defendant's participation in the offense was a result of having been a victim.of
sex trafficking under section 230.34 of the penal law, sex trafficking of a child under section 230.34-a of the penal law, labor

trafficking under section 135.35 of the penal law, aggravated labor trafficking undersection 135.37 of the penal law, compelling
prostitution under section 230.33 of the penal law, or trafficking in persons under the Trafficking Victims Protection Act (United

States Code, title 22, chapter 78); peridedv that o ' ' o

(i) official documentation of the defendant's status as a victim'of sex trafficking, labor trafficking, aggravated labor trafficking,
compelling prostitution, or trafficking in persons at the time of the offense from 2 federal, state or local government agency
shall cteate a presumption that the defendant's participation in the offense was 2 resultofhaving been a victim of sex trafficking,

" labor trafficking, aggravated.labor trafficking, compelling'prostitution or trafficking in persons, but shall not be required for
granting a motion under this paragraph; o '

(ii) a motion under this paragraph, and all pertinent papers and‘doc'umen'ts;, shallteconfidential and may not be' made available
to any person or public or private eritity except where specifically authorized bythe court; and ‘ '

(iii) when a-motion is filed under this paragraph, the court may, upon the consent of the petitioner and all of the state and local
prosecutorial agencies that prosecuted each matter, consolidate into one proceedng a motion to vacate judgments imposed by
distinct or multiple criminal courts; or ' ' ' ‘

() The judgrherit is a conviction for a class A or unclassified misdemeanor enterd priorto the effective date of this paragraph -
" 4nd satisfies the ground prescrib_ed‘in paragraph (h) of this subdivision. There shal bea rebuttabie preshrﬁpfion that a conviction
by plea to such'an offense was not knowing, voluntary and intelligent, based m ongoing collateral consequences, including
poténtial or actual immigration consequences, and there shall be a rebuttable presimption thata conviction by verdict constitutes

¢ruel and unusual punishment under section five of article one of the state consfiution based'dn such consequences; or

(k) The judgment occurred prior to the effective date-of the laws of two thousani twenty-one that amended this paragraph and
is a conviction for an offense as defined in subparagraphs (i), (ii), (iii) or (iv) of paragraph (k) of subdivision three of section
160.50 of this part, in which case the court shall presume that a conviction byplea for the aforementioned offenses was not
knowing, yoluntary and intelligent if it has severe or ongoing consequences, iccluding but not limited to potential or actual
‘immigration consequences, and shall presume‘-that a conviction by verdict forthe aforementioned offenses constitutes cruel
and unusual punishment under section five of article one of the state constitution, based on these conseqﬁences. The people
may rebut these presumptions. ' : o :

2. Notwithstanding the provisions of subdivision one, the court must deny a motion to vacate a judgment when:

(a) The ground or issue raised upon the motion was previously determined onthe merits upon an appeal from the judg_mént,
unless since the time of such appellate determination there has been a retroactively effective change in the law controlling such
issue; or ' E : ’

_ (b) The judgment is, at the time of the motion, appealablé or pending on appeal, and sufficient facts appear on the record with
respect to the ground or issue raised upon the motion to permit adequate review thereof upon such an appeal unless the issue
raised upon such motion is ineffective assistance of counsel. This paragraph shall not apply to a motion under paragraph (i)
of subdivision one of this section; or o : . -

(c) Although sufficient facts appear on the record of the proceedings underlying the judgment to have permitted, upon appeal
from such judgment, adequate review of the ground or issue raised upon the.motion, no such appéllate review or determination
occurred owing to the defendant's unjustifiable failure to take or pcrféct an appeal during the prescribed period or to his or her
unjustifiable failure to raise such ground or issue upon an appeal actually perfected by hirn or her unless the issue raised upon
such motion is ineffective assistance of counsel; or : : : ' - ’

(d) The ground or issue raised relates solely to the validity of the _senfence and not to the validity of the conviction.
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3. Notwithstanding the provisions of subdivision one, the court may deny a motion to vacate a judgment when:

(2) Although facts in support of the ground or issue raised upon the motion could with due diligence by the defendant have
readily been made to appear on the record in a mannet providing adequate ‘basis for review of such ground or issue upon an
appeal from the judgment, the defendant unjustifiably failed to adduce such matter prior to sentence and the ground or issue
.in question was not subsequently determined upon appeal. This paragraph doesnot apply to.a motion based upon deprivation -
-~ of the right to ‘counsel at the trial or upon failure of the trial court to advise the defendant of such right, or to a motion under
" paragraph (i) of subdivision one of this section; or ' '

(b) The ground or issue raised upon the motion was previously determined on the merits upon a prior motion or proceeding in
" a court of this state, other than an appeal from the judgment, or upon a motion orproceeding in a federal court; unless since the
time of such determination there has beeérn a retroactively effective change in thelaw controlling such issue; or '

(c) Upon a previous motion made pursuant to this section, the defendant was in a position adequately to raise the ground or
issue underlying the present motion but did not do so. A o o
Although the court may deny the motion under any of the circumstanceé specified in this subdivision, in the interest of justice
and for good.cause shown it may in its discretion grant the motion if it is otherwise meritorious and vacate the judgment.

" 4. If the court grants the motion, it must, except as provided in subdivision five or six of this section, vacate the judgment, and
must dismiss the accusatory instrument, or order a new trial, or take such other iction as is appropriate in the circumstances.

5. Upon granting the motion upon the ground, as prescribed in paragraph (g) of sibdivision one, that newly discovered evidence
creates a probability that had such evidence been received at the trial the verdict wouldhave been more favorable to the defendant, .
in that the conviction would have been for a lesser offense than the one contained in the verdict, the court may either: '

(a) Vacate the judgment and order a new trial; or

(b) With the consent of the people, modify the judgment by reducing it to one of conviction for such lesser offense. In such
case, the court must re-sentence the defendant accordingly. ' ' '

6.1f fhe court grants a motion under paragraph (i) or paragraph (k) of subdivisionone of this section, it must vacate the judgment
and dismiss the accusatory instrument, and may take such additional action as is'approprfate in the circumstances. In the case
of a motion granted under paragraph (i) of subdivision one of this section, the court must vacate the judgment on the merits
because the defendant's participation in the offerise was a result of having beena victim of trafficking. ‘

7. Upon anew trial resulting from an order vacating d judgment pursuént to thissection, the indictment is deemed to contain all
the counts and to charge all the offenses which it contained and charged at the time the previous trial was commenced, regardless
of whether any count was dismissed by the court in the course of such trial, except (2) those upon or of which the defendant was
~acquitted or deemed to have been acquitted, and (b) those dismissed by the order vacating the judgment, and (c) those previously
dismissed by an appellate court upon an éppeal fromi the judgment, or by any court upon a_previous post-ju’dgment motion.

8. Upon an order which vacates a judgment based upon a plea of guilty to an accusatory instrument or a part thereof, but which .
does not dismiss the entire accusatory instrument, the criminal action is, in the absence of an express direction to the contrary,
restored to its prepleading status and the accusatory instrument is deemed to contain all the counts and to charge all the offenses
which it contained and charged at the time of the entry of the plea, except those subsequently dismissed under circumstances
speéiﬁed in paragraphs (b) and (c) of subdivision six. Where the plea of guilty was entered and accepted, pursuant to subdi‘fision
three of section 220.30, upon the condition that it constituted a complete dis_positidn not only of the accusatory instrument
underlying the judgment vacated but also of one or more other accusatory instruments against the defendant then pending in
the same court, the order of vacation completely restores such other accusatory instruments; and such is the case even fhough
* such order dismisses the main accusatory instrument underlying the judgment. '

9. Upon granting of a motion pursuant to paragraph () of subdivision one of this section, the court may either:

_ AOCW |
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(a).'Wx'th the consent of the people; vacate the judgment or modify the judgmentby reducing it to one of conviction for a lesser
offense; or : : -

(b) Vacate the judgment and order a new trial wh'erei'n the defendant enters a pleato the same offense in order to 'pemiit the court
to resentence the defendant in accordance with the amendatory provisions of subdivision one-a of section 70.15 of the penal law.

Credits - ‘ . : :

(L.1970, c. 996, § 1. Amended L.2010, ¢. 332, §§ 1 to 5, eff. Aug. 13, 2010; L1012, c. 19, §4; L.2015, . 368, § 29, eff: Jan.
19, 2016; L2018, c. 189, § 9, eff. Nov. 13, 2018; L.2019, c. 55, pt. 00, §§ 3, 4,eff. April 12; 2019; L.2019, ¢. 59, pt. MMM,
© § 2, eff. April 12,2019; L2019, ¢. 131, § 3, eff. Aug. 28, 2019, repealed L. 2019, ¢. 132, § 1, eff. Aug. 28, 2019; L.2019; c.
131, § 4, eff. Aug. 28,2019; L2019, c. 132, § 1, eff. Aug. 28, 2019; L2021, ¢:92, § 18, eff. March 31,2021; L.2021, c. 501,
§ 1, eff. Oct. 25, 2021; L.2021, . 629, § 2, L.2021, c. 629, § 3, eff. Nov. 16,2021 ) ' '

Editors' Notes
HISTORICAL AND _STATUTORY NOTES
) L.2021, ¢. 629 legislation

Subd. 1, par. (i); 1..2021,¢.629,§ 2, rgwfo_te par. (i), which had read: : _ ,
“(i) The judgment is a conviction where the arresting charge was under section240.37 (loitering for the: purpose of engaging
ina prostitﬁtibn offense, provided that the defendant was not alleged to be loiering for the “p_urpoéé of patronizing a person
for prostitution or ‘promoting prostitution) or 230.00 (prostitution) or 230.03 (prostitixtio,n in a school zone) of the pénal law,
and the defendant's participation in the: offense was a result of having been a fictim of'.sex_ trafficking under section 230.34
.of the penal law, sex trafficking of a child under section 230.34-a of the penallaw, labor trafficking under section 135.35 of
the penal 1aw,'a'ggravat'ed'labor trafficking under section 135.37 of the penal law, compelling prbétitution under séction 230.33
of the penal law, or trafficking in persons under the Trafficking Victims Protecion Act (United States Code, title 22, chapter
78); provided that R I ' T o .
“(i) a motion under this paragraph shall be made with due diﬁgénce, after the defendant has ceased to be a victim of such
trafficking or compelling prostitution crime or has sought services for victimsof such trafficking or compelling prostitution '
crime, subject to reasonable concerns for the safety of the defendant, family members of the defendant, or other victims of
such trafﬁbking or compelling prostitution crime that may be jeopardized‘by the bringing of such motion, or for other reasons -
consistent with the pﬁrpoée of this paragraph; and ' ' ‘ :

© *“(ii) official documentation of the defendant's statis as a victim of trafficking, compélling prostitution or trafficking in persons

at the time of the offense from a federal, state or local govemment agency shall create a presumption that the defendant's

participatiqn'in the offense was a result of having been a victim of sex trafficking, compelling prostitution or trafficking in

persons, but shall not be required for granting a motion under this paragraph;”: ‘ ' ‘

Subd. 6.1.2021, c. 629, § 3, added the last sentence.

| L2021, ¢.629,§§ 1, 4, provide: : RS , - _
«“Gection 1. Legislative intent. The purpose of this legislation is to strengthen protection for the victims of sex trafficking, labor
trafficking, compelling prostitution and trafficking in persons, who are convicted of a range of offenses as a result of that
trafficking or corhpellihg. New York's landmark law offering the vacafing of convictions for prostitution-rélated offenses that

~were a result of this trafficking has been the model for laws in inore than half of the states. However, several states wisely offer
this reliefto victims who may be compelled to participate in other offenses as well. This legislation would follow that example.” -
“§ 4. This act shall take effect immediately; provided that subparagraph (ii) of paragraph (i) of subdivision 1 of section 440.10
of the criminal procedure law, as added by section two of this act, shall take effect om the sixtieth day after it shall have become
alaw.” o

'1,.2021, c. 501 legislation
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-2 pars (b), (). L.2021,c. 501, § 1, inserted “unléss the issue ralsed upon such motion is. ineffective a531stance of counsel”
_ ch paragraph and made par. (c) gender neutral. '

L2021, c. 92 legislation

A ‘Subd 1, par. (k) ‘L.2021, c. 92 § 18 in the first sentence 1nserted “the laws of two thousand twenty-one that amended” and
“, (iii) or (iv)” and made nominal changes. : :

L.2021,¢.92, § 1, provides: :

“Section 1. This act shall be known and may be c1ted as the marlhuana regulatlon and taxation act

39

_L.2019, c. 132 legislation
Subd. 1, par. (k). L.2019, c. 132,”§ 1, repealed par. (k) a‘s.added'by L.2019,¢. 131,§ 3; and added par. (k).
L 2019, c. 131 legislation

Subd 1 pars. (1) to (k). L. 2019 c. 131, §3 added par. (k) and'made nommal chinges to par (1) and subpar (n) of par. (]).
Subd. 6. L.2019, c. 131 §4 mserted “or paragraph k).

| L2019, ¢, 59 leglslatlon |
Subd. 1 par ()) L20l9 ¢. 59, pt. MMM, §2 deleted “severe or’ precedmg “ongoing collateral cohsequences”.
L2019, c. 55‘leglslatlon |

Subd.'1, par. (i), subpar (i1). L2019 c. 55, pt. 00, § 3, in subpar. (11) substltuted “ or” for a period.
Subd. 1, par. (). L.2019, c. 55, pt. 00, § 3, added par. (j). '
Subd. 9. L.2019, c. 55, pt. 00O, § 4, added subd. 9.

L2018 c. 189 leglslatlon E

Subd. 1 par. (1) intro. par. L2018 c. 189, § 9, in par. (1) intro. par., mserted “sec. trafﬁckmg ofa chlld under section 230 34-
a of the penal law, " fOIIOng sectlon 230.34 of the penal law,”

- L.2015, c. 368 legislation

Subd. 1, par. (i). L. 2015 c. 368 § 29, rewrote the par., which had read: ,
“(i) The judgment is a conviction where the arresting charge was under section240.37 (Io1ter1ng for the purpose of engaging
in a prostitution offense, provided that the defendant was not alleged to be loiteing for the purpose of patronizing a prostitute
or promoting prostltutlon) or 230.00 (prostltutlon) of the penal law, and the deferdant's participation in the offense was a result
of having been a victim of sex trafficking under section 230.34 of the penal lawor trafﬁckmg in.persons under the Trafficking
Victims Protection Act (United States Code, title 22, chapter 78); provided that :

“(i) a motion under this paragraph shall be made with due diligence, after thedefendant has ceased to be a victim of such
trafficking or has sought services for victims of such trafficking, subj ect to reasonable concerns for the safety of the defendant,
famlly members of the defendant, or other victims of such- trafficking that may be jeopardized by the bringing of such motion,
or for other reasons consistent with the purpose of this paragraph; and

“(ii) official documentation of the defendant's status as a victim of sex trafficking or trafﬁckmg in persons at the time of the
offense from a federal, state or local government agency shall create a presumption that the defendant's partmpatlon in the
offense was a result of having been a victim of sex trafficking or trafﬁckmg in persons, but shall not be required for granting
a motion under this paragraph.” ' :
L2015, c. 368, § 1, provides:

“Sectlon 1. Short title. Thls act shall be known and may be mted as the ‘trafficking victims protection and justice act’.

1
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L2012, ¢. 19 legislation

Subd. 1, par (g-1). L.2012, c. 19, §4 added par. (g-1).

£.2012,¢.19,89, as amended by L.2012, €. 55, pt. A, § 2, provides: :

“This act shall take effect August 1, 2012; provided, however, that the amendnents to subdmsmn 7 of section 995 of the
executive law made by section five of this act shall apply to conviction of deisignated offenses, and subparagraph two of
~paragraph (a) of subdlvxslon {-a of section 440.30 of the criminal procedure law asadded by section two of this act shall apply
toa guilty plea entered on or after such effective date :

L2010 c. 332 leglslatlon N

Subd. 1, par. (h). L.2010, c. 332, §1 substltuted “; or” foraperlod
Subd. 1, par (i). L.2010, ¢.332, § 1, added par. (i). - _
» Subd 2, par. (b). L2010, c. 332 §2 inserted *“. This paragraph shall not apply toa motion under paragraph (i) of subdivision

. one of this section”.

Subd. 3, par. (a). L. 2010 c. 332, § 3 mserted “ ortoa rnotion under paragraph (i) of subdivision one of this section”.
Subd. 4. 12010, c. 332, § 4, inserted “or six of this section”. , K

Subd. 6. L.2010, c. 332, § 5, tenumbered former subd. 6 as subd. 7 and added anew subd. 6.

Subd. 7. 1.2010,c.332,§ 5, formier subd. 6 renumbered as subd. 7.

Subd. 8. L.2010, c. 332, § 5, former subd 7 renumbered as subd 8. h '

1.2010,c. 332, § 6, provides: .
“Thls act shall take effect 1mmed1ately and shall apply to convictions taking plice before or after it takes effect.”

Derivation .
Code Crim.Proc. 1881, §§ 465 481. Sectlon 465 amended L. 1894 c. 270.
- PRACTICE COMMENTARIES
by William C. Donnino
Ta[)le of Contents
, Badkgrpund-Writ of Erfor Coram Nobis |
Statutory R_equifeménts [CPL 440.10 (2) and (3)]
_ Grounds for'Motio'n to Vacate
-No jurisdiction [CPL 440.10 (1)(a)]
-Duress, mlsrepresentatlon fraud [CPL 440.10 (1)(b)]
-False matenal ev1dence [CPL 440 10 (1)(c)]
-Unc’onstituﬁon‘al material evidence adduced [CPL 440.10 (1)(d)}
-Mental dxsease or defect [CPL 440 10 (1)(e)] |
-Prejudlcml conduct [CPL 440. 10 e
-Newly discovered evidence [CPL 440.10 451¢3])

-DNA Evidence [CPL 440.10 (1)(g-1) & CPL 440.30(1-a)]
' AO\Y

CWESTLAW © 2023 Thomson Reuters. No claim 1o o_rigina[ U.8. Governent Works. . " _‘6




Case: 23-6445, 06/26/2023, DktEntry: 12.1, Page 10of2 .

EDN.Y.-Bklyn
 14-cv-1641
. Irizarry, 3.

United States Court of Appeals
. FOR .
SECOND CIRCUIT

- At a stated term-of the United States Courtof Appéals for the Second
Circuit, held at the Thurgood Marshall United States Coarthouse, 40 Foley Square,
in the City of New York, on the 26% day of June, two thousand twenty-three.

Present: : ,

Gerard E. Lynch,

- Raymond J. Lohier, Jr.,
Maria Araujo Kahn,
Circuit Judges.
D_erri‘ck. 'Ihompsoh, -
Petitioner, - _
v. | | | 23-6445

Patrick Griffin, Superintendent,

- Respondent..

Petitioner moves for leave to file a successive 28 U.S.C. § 2254 petition based on-a new rule of
constitutional law_._ - Upon due consideratiqn, it is hereby ORDERED that the motion is DENIED.

" As an initial matter, to the extent Petitioner raises claims that also were raised in his prior § 2254
proceeding, those claims must be dismissed. 28 U.S.C. § 2244(b)(1) (“A claim presented in a
second or successive habeas corpus application under section 2254 that was presented in a prior
application shall be dismissed.”). ' :

. However, even if all of Petitioner’s present claims are deemed to be new, Petitioner has not made
a prima facie showing that the requirements of § 2244(b)(2) are satisfied. Specifically, he has
not made a showing that his claims rely “on a new rule of [federal] constitutional law, made
retroactive to cases on collateral review by the [United States] Supreme Court, that was previously
unavailable,” as required by § 2244(b)(2)(A). Petitioner asserts that parts of New York Criminal
Procedure Law § 440.10 codify or reflect a new rule of federal constitutional law, but does not
identify the relevant rule or any Supreme Court decision discussing it, demonstrate that it was

RO
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“made retroactive to cases on collateral review by the Supretne Court” or “was previously |
unavailable,” or explain how it is relevant here. Additionally, the records available to this Court
donot suggest that any new federal constitutional rule may be relevant to his case.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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Additional material
from this filing is
available in the
Clerk’s Office.



