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QUESTION PRESENTED
Whether the unconstitutionality of imposing an unwanted defense on the accused, over objection,

has long been federally established and is a structural error requiring automatic reversal.
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INTRODUCTION

This Court is presented with a case where the constitutional right at heart is one so central to our

* justice system it rarely recjuir_és explication: a criminal defendant's right to decide whether to’

admit guilt or instead to pursue ;éxcquittal and require the prosecﬁtion to prové his commission of
the offense beyond a fegsonablé doqbt. It is a choice guargnfeed for the accqsed .iﬁ a cfinﬁinal
prosecution to make personally forl k'himse.lf granted and procedurally protected by ._the
Constitutioﬁ. ’Wifhout suéh protections of sucﬁ a right that ié crucial to lthe U.S. Justice system,

the Due Process’s right to a fair trial doctrine would be reduced to a sham polluted with the foul

aroma that “the law contrives against [the accused],” and he is but “an organ of the State.”

Faretta v. California, 422 U.S. 806, 834, 820 (1975). It still stands that a trial iﬁ wlich the
defendant is dep‘rived of tllis'core right is no trial at all,
Through his lawyer, Frank R. Stevenson made it clear to the trial Qouft that he chose to

defend against the charges.and not to admit guilt. Yet, over defense repeatedly expressed

| objections (Tr. 274-75, 292), the court itself told the Jury six times that Mr. Stevenson in fact

committed the acts for which he was on trial for by way of guilt by intoxication explanation (Tr.

359, 360-61, 377, 379). The intoxication defense was 1‘equesfed by the prosecution, based on an

'efroneously admitted and highly prejudicial am‘b'i'guous recorded call he had with his sister

while detained in Couﬁty jail (Tr. 274; People’s Ex. §). Stevenson was convicted on that basis,
despite his protests of innocence.
Here, where _Steven_son expressly and insistently informed the court that he was innocent—

pleading not guilty, and, through his counsel, did not want to admit guilt—even inferentially by

way of an intoxication defense, the Trial -court was not entitled to overrule that decision and
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inferentially tell the jury that Stevenson was admitting guilt by way of an intoxication -

explanation. The Trial court’s error in doing so requires a new trial, regardless of harmlessness.

" Because both, a state court of last resort and a United States.court of Appeals “has decided -
- an important federal question in a wdy that conflicts with relevant decisions of [the _United

- States Supreme] Court,” this Court’s certiorari jurisdiction, judicial intervention, and wisdom is

humbiy needed to resolve the conflict amongst f(heée courts, respectfully. U.S. Sup. Ct. Rule

1 0(-c).

N



' OPINIONS BELOW -

The Appellate Division’s published opinion (JA: la) is fepo1“ted at People v. Stevenéon, 129

A.D.3d 998 (Q‘d Dept. 2015). The New York Court of Appeals published opinion (JA: 1b),

denying Crixﬁinal Leave Application is reported at People v. Stevenson, 26 N.Y.3d 1092 (N.Y.

2015). The U.S. Eastern District of New York’é unpublished opinion at S.tevenson v. Capra,

'1'7-CV-515,3‘ (E.D.N.Y. 2021) (JA': 1c) is unreported. The Second Circuit’s published opinion

(TA: 1d), denying appeal, is‘repoft'ed at Stevenson v. Capra, 2023 WL 4118631 (2d Cir. 2023). |

The Second Circuit’s unpubliéhed opinion (JA: le), denying En Banc petition, is unreported:



- JURISDICTION
The Second Circuit entered judgment on June 22, 2023 and denied the péﬁtion‘ for an en banc
reconsideration and r_eheér_iﬁg on.October 12, 2023. This Court has jurisdiction under 28 U.S.C.

§1254(1).



'CONSTITUTIONAL PROVISIONS INVOLVED

The Sixth Amendment to the U S Constitution provides in relevant part:

In.all ermnnal prosecutions, the aceused shall enjoy the ught .to have the A551sta11ce of
Counsel for his defence. :

The Fouﬁeenth Amendment to the U.S. Constitution provides in relevant part:

[N]or shall any State debriv,e any person of life, liberty, or property, without due process of
law. - . :
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|  STATEMENT |
A Thé State’s Cage
On January 31, 2011, the ten year-old 'daughter‘ of Stévenson’s live-in girlfriend (“the
complainant”) accused Stevenson of sexuallly abusing her on‘ one occasion sometime betjween‘
Septembér 1, 2010 and October 10, 2010, and rapiﬁg'lier on-January ’2.7, 2011. Stbe.vensoh was
then arrested later that day, J anuaryl'3l'. Stevenson was indict_ed for Oné <.:ou.nt éf rape in the first
| degreé, two céunts of séxual abuse in the‘ ﬁfst degreé, and two counts of éndangering the
V .\Xfel'fai'e of a.chil-d. | |
~ B. Pretrial

Prior to trial, the state ’m0ved in limine td introduce a rgcorded té}éphone cOnvefsation between
Stevenson and his sister, while he was then detaiﬁed atl Rikers Island because S'tevens‘on'
discussed “smoking some shit,” "‘Whité stuff” that “made [him] do sdmething t_hat’s not ri.éht”
~and 'that.because he also stated that he Wés “about to admit the truth to [his] family’; and would

“tell [his] lawyer later” it connected the conversation with the charges (Voir Dire [V.D.] 4-6;

39 &

People’s Ex. 8). Over defense counsel’s repeated objections on “relevance” to a “time,” “place,”
or any elements to the crimes charged, that it would “ask the jury to speculate,” and that it

" evinces “bad character” that “cannot be part of the People’s direct case...in this State” (V.D. 7-8,

324-325, 329-330), stating that t‘h.'e. recording was “not the’most probmiye,” but.“probative to
Somevdégree of a guilty” conscious,- the trial court détermined it would admit a portion of- the
recording, and that it would i1lstftlct the jury to not draw a negative inference from Stevenson’s
possible reference to use of a controlled substanée (V.D. 11-12). That curative illstrﬁctidn
prqmised was ﬁever given, and the repor_ding was played twice, agaiﬁ, over defense counsel’s

repeated o_bj'ecﬁoﬂs (T_x 230, 232, 373).



The medical examination perl‘orm:ed on the complainant on January 31, 2011 was
";‘un.re'mérka'ble’_-’ '(yg@g 254); .tllelje was “no phyéical ﬁ.ﬁdll)gs”' (Voddi: 260)‘ The evidence at
' trial_priman'l-y co'n_sis.ted of: l the testimonies of 1). the co.mplainant (Coﬁlplainént: 46-126),_1&).
her teelcher, M'(r)s.. Deborah Beare ‘(B;ire_: 132-37), axld ii1). th‘e Complainant’é mother, Ms
Nerlean Francis (Nerlean: l37-78) as lhe alleged outcry witnesses, and the State’s experts—
whonl heitllgr_ interylewed (Meltzef:' 204), l]OI’ e>lamined (y@_d_l 245-46) the co‘mpléirlant iv).
‘Chi_ld Psycho_logist,“ M(IL)S. Anne Meltzer (Meltzel‘: 199-'21-8), and v). Child Sexual Al-)use.
'.éxper't, Dr. M(r)s. Madhu Voddi (Voddi: 238—69); and Rikeré Island Custodian of recorll

keeping, investigétor M(r)s. Josette McLean (McLéan: 219-36). Other evidence admitted

cdpsiéted of: ‘2.'\/'i). the Recorded Call of Stevenson with h'ivs:s_ister (People’s Ex. 8; McLean:
. 226—30); vii). a voicemail message Stevénson allegedly'left on Nél‘léall’s ph'onel"(lPeople’s Ex. 4,
Nerlezln: l’5_5)¥ als_oladmittevdiover de_.fenée counsel’é repeatéd ob‘.]'ect_iohs (Tr 179-80, l'95'—-9_6),
\}iii),. thé medi'cal report of _tlle médical exam conducted on the complainarlt (Pgople.’s Ex. ll;
~ Voddi: 245-46), and, lastly, lx). du.plicate graduation'photographs of thé complainaﬁt (Péople"s :
: E_x_ 5; Nei’lean_: 158-59:), one Verslon pf W{hiph was surrourlded_. by_texts and e-xce1pts- lhat. was
displayed during the pr_osécutor’s summation (Ct..Ex. 2')‘ | )
C. Complainant’s Testlmlmy
" The child-complainant vtesti_ﬁe‘d tllat- Appellant tou'checl her“‘vagina’; on one occasion béiwéen
September l ‘20'1.0 and October 10, 2010 and told her not tQ “tell her mother” (Complaillant: o
» 51—56), then raped her on January 27, 2011 wllile she was taking a shvaer-(Colnplainant: 62--
‘68). Slle also stated that on the day of her .alleged January 27" rape, there Waé “no” guest's at the -
ap;lrtment, “nobody canlé over ,th.at. _dgy’l (Complainant: 96, 98-99) and, 'crit.ical' to the issue

* under review, that Stevenson did not appear “drunk” that day (Complainant; 77).



"~ OnlJ aﬁuary 31, 201 1 , that following Monday at her schoovl,Athe complainant testified that she
“first” told h¢r “ffiend,’f ‘K. vRiley,” of her alleged rape, then her teacher, .M(r)s. D. Bgére
' (Complainant: 78-79, 1,09_1 1 15. Sdbsequently, soon after, the authorities were éallécl and they
escorted her td the hospifal 4(ComAplainz‘mt: 79-80, 11.6).‘ | |

“ ' D. Nériean Francis’ Testimony

Aside from her teSti1non}* of, basically, allegedly learning of her daughter’s__ allégéd abuse,
Nerlean stafed that on the day of the alleged January 27" rape, coﬁtrary _to.the complainant’s
testimony, “‘there were guests” at the apartment:. the babysitter, “Ashley,” and Stevenson's friend
“Neil,”'were'both there when sh'e.' arrived hcﬁne “a little after 7[pm],” whom also stayed for

99 <

dinner, but his other friend, “Derrick Davis,” “was there when [she] left” the apartment earlier

that day, in the ‘moming (Nerlean: '147? 167-69). Also critical to the issue under review, Nerlean
also stated that Stevenson did not appear “intoxicated” that day (Nerlean: 148, 171-7.2)

| E. The Voicemail (People5s Ex. 4)
Nerlean testi‘ﬁed.that,j’allegedly, after Stevenson was arrested on J anuary 31, 2'01'1 she let his
calls go tQ' voicemail and that she received a .voicemlail message from him (People’s Ex. 4;
‘Nerlean: 155.-56). She was lead by the pl'oSecutor to state that she rec.eiVed tha£ vo.icemail on
"‘Feb.ruary 3,2011.” (.Id.). There was no evideﬁce as to “the timé,” or “location” where tli'e call

was made from (Tr. 387-89). Again, over defense counsel’s noted objection (Tr. 195-196), the

voicemail was playéd before the jury (Nerlean: 156-57). In it, Stevenson, in an apologetic tone,

Y3 kR INTY

said that the complainant had “taken things the wrong way,” “none of it is true,” “nothing ever

happened,” and that he “rieverjmeant to hurt the tamily” (1d.).



F The Graduation ‘Phot(’)graphs '
DuringNerlean’s t.es_timony, a “fifth grade” graduation photo of tlde complainant, allegedly at
the age of “ten,” vtfa’s rrmtr‘oduced by' the prosecutor: for “identiﬁcation” (although the
: conlplainant’s age or identiﬁ‘cation‘ WdS never under dispute), without a single objection from-

defense counsel (People’é Ex. 5; Nerlean: 158-59). Again, éduplicate version of that graduation

plvl(')to of the complainant, whi»ch was surrounded by texts and excerpts', was displayed during
the provse'cutor’s sommation ( Ct Ex. 2), also wrthout a s.ingle ob_‘iectio.n from d_efe.nse c'ouin.sell.
G. Josette M.cLean.’s Testimony
Ri]ters.Custodian of reCOrd keeping a_nd Irlvestigator';_ M,cLeanr in her testimony; authenticated' '
“the recor ded call Stevenson had with his sister on (McLean 232- 33; Peo;gle S E\ 8) not the
| - voicemail (Tr 387-89; People s Ex. 4) where 1t was mtroduced and plaved before the jury, over
defense counsel’s renewed objections (Id. ) Usmg a Rikers inmate phone-log as a cross-
1eterence (People’s Ex. 6), McLean stated that the recorded call Stevenson made to hrs srster
was on February 3, 7011 “start[ing] at. 1846 and end[ing] at 19007 (MeLean 226-29). She also
stated that there 1s an automated Sparmh/Enghsh voice prerecordmg that warns inmates througl
the rece'iver before ,entering their pin number and the call havi,ng-ﬁrst a.ctually being connected
that can be 1ecorded and heerd as it aetua]ly was in the recorded call (McLean 2’)4_ 5).
H. The Recorded Call' (People’s Ex. 8)

- Again, the recotded catl Stevenson had with .his sister was introdoced and nlayed before the jury
du.ringv the testimohy of Rikers Custodia.n of record 'keeping and -'Investigator McLean again,
" over detense counsel’s renewed objections (MeLean 232-33; People s Ex. 8). Before the call
was connected and after the recordmg caught the prer ecorded automated voice-inmate-warning, |

as the phone was ringing, Stevenson was reeorded -te}ling another person “I'm about to admit the
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: 'vtrut.h to my family. I'll tell my [phoﬁe_ ringing] lawyer 1ater.”‘When hi.s sistei" answered he sa’id “T
‘gotta' tell yéu sofnething” and asked ““You sure yw’re not gonné hate me though?” He further
stated, “Yo‘xi gotta hear this. I was smoking some shit. I was trying to cjuif it on my own. I think
it made 1né do some stuff that wasn’t right.” ' When his sister asked whét he'wavs smoking, he
said so1lleti1ing “wet” or “Wlﬁt&:,’? “I don’t kﬁow.”
I. The Medical Report (People’s Ex 11)
During the surrogate testimony of the prosécution’s substitute Medical 'expert, Dr. Madhu
Voddi,the medicél report of the medical examination performed on the ‘com‘l.alai'n»ant \%"2_18
introduced and displayed before the jury, withbu‘?a single objection from defense counsel .
(M 24'5-46; Peéple;s Ex. 11). Although it docuﬁ]eﬁted no physical ﬁn‘diﬁgs, the authoi",s_
(examining physician Nurse Rose Mary Déniele.) noted conclusion was that “[a] hormal exam
~does not preclude sexual abuse” and that her “diégnosis 1s Child .Sexual Abusé.” This isnrdeSpi}té
the lack of physical findings and the exam har)ing been perfoﬁned, just “4 .days’:’ after the.
“penile;genital contavct. ..by her mother’s boyfriend,”‘as noted in the ¢Xam.. (Pedp le’s Ex. 11). -
| J. Dr. Madhu Voddi’s Testimony
On May 6, 2013, the Second day of Ste‘venson’s.trial‘, the prosecutor announced that the
physician. she “was going to 'éall,;’ Nurse Rose Marvaanie-le, “who éctulallly examined the
. [complainant],_” was “ﬁét avéilaible” dué to her l'laving to “monitor her 87-year-old mother’s
progress jn the hospital’:’ becaiu_ée “she br01‘<e. her ﬁip” and that “i;z her stead " [sic] she “found a
) Dr. Madhu Voddi” '@fho.“xv01'ks at the'Br"ooklyn Child Advo‘éz:wy Center” (I_x_ 193) with Nﬁrse
Danieie'(_\m ‘24.6).‘ Defense counsel did not-launch a single obje'ction.- |
. Although she did not see nor assisi in the medical exam of the cqmplainant performed by her

- “colleague,” “Nurse Rose Mai‘y Daniele” (Voddi: 245-247, 253), Dr. Voddi testified to what

i
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. the “qxaihinati‘on...consisted‘ of,” and “what was done in [the coﬁ1p1ainant’s] case” (M 247-

48). She élso testified that “in ‘spite” there having beén no findings, “the fact that [the

complainant] made a complaint was sufﬁcient albne for [Nurse Daniele’s] diagnosis of Chil_d
~ Sexual Abuse” (M-ZS@) She cdntiﬁued that taking the disclm‘ufe-“into aCcounf,’.’ as _“part. ofl
the medical historyﬁ.,whén making a diagnosis” is “standard 1ﬁedica1- b;‘actice[,] lprovtocol” by.
the.“Amerc_ian Academy ofi Pediatrics.” (Voddi: 263—64); La}s\tly,_she 1'é'l‘uctant]y Stated,: oniy
. after the court inquired invdef'en‘se céunsel’s aid, that .A“nlo,‘." ﬂmre was nothing “in the physical

exam that corroborates what’s alleged in the history” (Voddi: 269), des.pi'te having stated

1-ep¢atedly, “yes,” “the physical exam” alone “substantiate[d] the child’s complaint.” (Yp_d_dj_: |
266). |

K The Prosecutor’s Summation

Durjng her summation the prosecutor 'u.sed-a six-slide powevr.-point presentation (QQEL 2).‘ One -
of the slide’s exllibitéd illuétrated a duplicate v&sion of theéradu&i'on photé wifh texts
_ sﬁri‘ounding it that read:-"‘defendant’s‘ ow.'n‘ wbrds,” “details,"’. “no reason to lie,” "‘demeaﬁofr,”-

Ehd

s~1110t11er’s testimony, f“outcry,” and “medical e'xam;” So, the jury wés.then able to _vivew the
graduation photo twice, ‘at this point.- The final slide display¢d_phrases that reqdi “FRANK
S_TEV'ENSON,” “I'm aboﬁt to admit the truth to my family,”‘ “I’ll tell my lawyer later,” “éur@
you’re nét going to hate me,f’ “l was smokirig some shit,” and “I think it made me do some stuff
: 'tlﬁat wasn’t right” (emphasis in original). While all of this was left on display as a backdrop, she

EA RS

continued: “there is no reason to doubt [the complainant],” “there is no reason to doubt [the

complainant],” “[the complainant] has no reason to lie” (Summation: 318-20, 329-30, 332-36,

341-43), and that the medical exam “completely corroborate[d]’ the complainant’s testimony,

repeatedly (Summation: 318-20,328, 336, 338, 341-42). While driving this argument home, she

11



also played the two recor dlngs for a second time durmg he1 summation (Tr. 339; People’s Ex. 4,
and 8). Lastlv she stated that ‘the phone calls were made wl 1en [btex enson] was on RIkGIS on
February 32011, “Josette Mc’L’ean testgfﬁed “to that” [sic] (Summation: 339),' although
McLean n'ever testified to the \/'Oicelllé.il at all, and thttt Stevens'on “makes an excuse. You don’t
need anA excuse if you didn’t do anything” referring to. the 1fecorded phone call (Summation:
340-41). Still, defense counsel failed to launch one single ehjection._ .' |
| L. The I‘nt_oxkatidn lnstt'uetiotl
The trial ceurt gave an intoxicatit)n instruction to the Jury on twe of the sexual abuse counts énd
the child endangerment charges (T1 359- 60) at the prosecutox s 1equest~—baeed on Stevenson S .
s‘tatelnent in the recerded call that he had been smokmg some shit” (People’s Ex. 8 Tr. 274)
ever defenée counsel’s ‘objections—fw\f'llere he argued that the charge ‘was m‘elevant, the
‘.‘Sta'tement was a generah:ze“d statement” thét“had no reference to a time, _place,“or churrenee,”
Iand that there was “no other vindication of intoxieation at the time atleged in any of the counts in
the-indictment” (Tr. 2_7'5). The trial court disagireed,_ stating that “a reasonable'infevence can be -
' 'méde from...the contents of the statement...that vit related to the allegétiens m the ca.se."’ (Ibid.). ‘
| M. Jury N etes '

During their deliberé.tions,' the jury requested, inter alia, to see_ “ah photographie exhihits”.(_"l:x_.
371; Jury Note #1). Subsequently, they were able to view bdth v&sioné of the graduat’ion photes

f01 a third time (Tr. 372)., The Jury also requested to “hear the two audio 1ecord1ngs in ev1dence

‘(Tl 371; Jury Note #2; People’s Ex 4, and &), which they were a]lo“ ed to hear for a thnd time
(Ir. 373). The jury also asked for the “date. and time of the two phone calls submmitted as
evidence number 4 and number 8 and the location of the defendant during phene,number 4

[sic] (Tr. 387; Jury Note #4). After admitting that “there [was 1no] e\tidence as to...#4 [the
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}f'oicehail’s]...tilne” or “location,” the trial court suggested*and. all , parties egregiously
ag_reedmtll_at “#4...was made from Rikers” (Tr. 387-390), 'althéugh it found"‘there' [wés] no time
z_is to 4 [the véiceinaii]” (Tr. 389). Ultilliateiy, the triai couﬁ .told the jury “théré’was no
testimony of other evidence as to‘..ﬁumber 4 [the voicémail’s].,.t-ime,’; but ‘.‘th‘e location was .
Rikers” (T_ﬂ 391). And, lastly, the jury requested “to hear thé.charge,‘speciﬁ_cally the portion
" relating to beyond a reasonablé doubt and thebspecifics regarding 'thle' charg_es" (Tr. 373; Jury
N&tg#B). Ultimately, the; jury was able to Hear the intoxication cllarge an Vadditibnal 'thr:ee. mcré
times, tota.ﬁﬁg siX (11. 377; 379-80).

On May 8§, 2013, the jury conv"licte-dStevensqnvof all counts (Tr. 402-06). On May 28, 2013,
Stevenson was sentenced. tov 25'years of imprisénment to be fbl]éwed by 20 years post—reie;stsé
supéwision. |

In the intel-est ofrbrevity, Petitionevr-Appellant, Stevenson, declines to priht_thé'procedmal
history of his exl‘lnau.sted‘ post-con\iidtidn legal pfoceedings herein. Rather, he el,ect's- to refer to
those instances 1:elétive to his arguments raised herein, resp'eétfully.

N. Direct Appeal

~ On ditect appeal Petitionéi' Stevenson argued, inter alia, that thg trial court’s intoxication
i_nétmction, premised solely on the basis of the eh’oneous_ly admitted recorded éall,' d_eprived him .
~ of his rights to _char't his own defense and a fair 'triaI, The Appellate Division: Second

' Dépértment agreed wjth Stevenson‘ that the trial court “erred in granting the People’s request to
charge the jury, over the defendant’s _objectioﬁ, fégarding iﬁto’xication, as tlﬁél'e was insufﬁci.ehvt
evidence of iﬁtoxiéatioﬁ in thé record.” Ho.Wever, the Appellate Di\"iéion'éonffliued, “this error
was harmless, as there. was bvewvhe’iminé evi‘dencé of the defendant’s guilt and vtherevwas no

significant probability that the error contributed to his convictions.” Stevenson, 129 A.D.3d, at



999. The Appellate Division erroneously addressed the “fair trial”—Fourteenth Amendment

nature of his ciaim only not the “right to chart his own strategy”%Sixth Amendment nature of
his claim when it applied hanﬁless error.

O. Federal Habeas Corpus Petition
Raising the intoxication issue on the same grounds, by way of a petition for a writ of habeas
corpus to the U.S. District Court for the Eastern District of New York, in an unpublished
opinion, Petitioner’s claim, and petition was denied on. the same grounds as the Appellate

Division and a COA was granted on that claim, inter alia. Stevenson v. Capra, 17-CV-5251

(E.D.N.Y. August 23, 2021) (Hon. Margo K. Brodie presiding).

Represented by appointed counsel, the intoxication issue—argued on the same grounds was,
subsequently, denied by the U.S. Court of Appeals for the Second Circuit on the same grounds
as all the lower c-ouns‘ The Circuit Panel erroneously determined that, it *“need not decide
whether, in a context in which the AEDPA limitations did not apply, [it] would <.:.on-clude that

the Sixth Amendment right that was decisive in McCoy [v. Louisiana, 138 S.Ct. 1500 (2018)]

extends to a case like this.” And even though the Panel “assum(ed] without deciding that

McCoy...did not break new ground in holding the Sixth Amendment reserves to a criminal

defendant an autonomy right to decide the objective of the defense,” it still erroneously
determined it “could not conclude that the Sixth Amendment right, understood as clearly

established, applies™ to Stevenson’s intoxication claim. Stevenson v. Capra, 2023 WL 4118631,

at *4 (2d Cir. 2023).
With regard to the Fourteenth Amendment nature of his claim, although the Circuit panel

“assum([ed] without deciding that the challenged jury instruction violated Stevenson’s clearly

established federal due process right at the time his state conviction became final,” it still
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erroneoust “conclude[ed] that the Appellate Division did not unreasonably apply clearly
established léw by applying a ‘harmless error’ rather than a ‘structural error’ analysis, and did
not unreasonably determine the facts in light of the evidence presented in the State court
proceeding in concluding the error was harmless.” Ibid. The panel arrived at these conclusions
after erroneously determining that “Stevenson [did] not argue that he was not able to make his
chosen argument to the jury,” rather, his “attorney repeatedly emphasized in his closing
argument Stevenson’s complete innocence defense” (Stevenson, 2023 WL 4118631, at *3),
despite the fact that he repeatedly argued that “[t]he intoﬁcation instruction forced onto [him]
an entirely inconsistent defense: He did have sexual contact with the complainant, but only

because he was intoxicated,” (Pet. Br, at 47, see also at 42-43).



SUMMARY OF ARGUMENT
I. When a competent defendant in a criminal proceéding chooses to defend against the charges
rather than admit guilt—even inferentially by way of a guilt-based intoxication defense, since
the Constitution does not allow his lawyer to, it certainly does not allow neither his presiding
judge nor his prosecutor, whom requests a defense for the defendant, to override that choice and
~ tell the jury that he is guilty by way of imposing a guilt-based intoxication defense. This is
especially when it’s both fhe defendant and his lawyer’s objections to the trial court’s imposing
of that guilt-based intoxication defense. It is when these adversarial boundaries were crossed in
that exact manner Stevenson’s trial thus lost “its character as a confrontation between

adversaries.” U.S. v. Cronic, 466 U.S. 648, 656-657 (1984). If these Sixth Amendment rights

cannot be honored why have a trial? The irreducible guarantees of the Sixth Amendment,
1'eﬂectyed in its common-law origins is: 1. the clefendént’s right to make the basic decisions
reéarding the objectives of his defense—including the decision whether to admit guilt (even
inferentially by way of a guilt-based intoxication defense) or to defend against the charges and
insist that the prosecution prove its case beyond a reasonable doubt, and; 2. “[o]nce the right to

counsel has attached and been asserted, the State must honor it.” Maine v. Moulton, 474 U.S.

159, 160 21985). As this Court has long recognized, it is the accused’s liberty — and, in capital
cases, his life — at stake in a crtiminal prosecution. It ié “[t]he defendant, and not his lawyer or
the State; who will bear the personal consequences of a conviction,” Faretta, 422 U.S., at 834,
and 1t 1s therefore the accused who must have the ultimate agthority to decide whether to admit
guilt, again, even inferentially by way of a guilt-based intoxication defense.

The Appellate Divis'ion’sﬁ District Court’s and the Second Circuit’s determinations were in

violation of federal law established by this Court since 1975 in Faretta, 422 U.S., at 819, that
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declared “[tJhe Sixth Amendment grants to the accused personally the right to make his

defense” over everyone in his trial court (Id.), and as it follows, Jones v. Barnes, 463 U.S. 745,

751 (1983) because such Sixth Amendment rights include “certain fundamental decisions

regarding the case, as to whether to plead guilty,” etc., and McKaskle v. Wiggins, 465 U.S. 168,

177, n. 8 (1984), because “[t]he right is either respected or denied; its deprivation caﬁnot be
harmless.” They were also in violation of federal law established in Moulton, 474 U.S., at 188,
because the state “interfere[d] with [Stevenson’s] right to the‘assistance of counsel” and the
“la]ctual or constructive denial of the assistance of counsel altogether is legally presumed to

result in prejudice.” Strickland v. Washington, 466 U.S. 668, 692 (1984). It is for such reasons

the intoxication error was structural and cannot be harmless.

»

Alternatively, it should not be harmless because it “had a substantial and injurious effect or

influence iﬁ determining the jury’s verdict,” Brecht v. Abrahamson, 507 U.S. 619, 623 (1993),
resulting in “actual prejudice.” U.S. v. Lane, 474 U.S. 438, 439 (1986). The jury’s request to
hear it an additional three times—totaling six (Tr. 373; Jury Note #3), demonstrates “‘per\fa,si\/'e
effect[s and] inferences to [havé been] drawn from the [intoxication charge by the jury], altering
the entire evidentiary picture,” Strickland, 466 U.S., at 695-696. These U.S. Supreme Court

“precedent[s] cannot sensibly be read any other way.” Bullcoming v. New Mexico, 564 U.S.

647, 663 (2011).
II. Contrary to the Circuit Panel’s determination (Stevenson; 2023 WL 41 18631,_ at *3), “the

trial court’s decision to give the challenged jury instruction [does, infact,] ‘vidlate[] the clearly

established federal law that McCoy” reinstated that Faretta, Barnes, and McKaskle “embodies”
because the personal choice for Stevenson to plead not guilty was upended when the trial court

forced him to plead guilty, inferentially, by way of imposing a guilt-based intoxication defense.
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The trial court was not obligated to grant the prosecutor’s request for an intoxication defense
for the defendant, especially without sufficient evidence to support the charge. The charge only
served to prejudice the defendant in a number of ways. One major way is by inferring that the
petitioner is not only pleading innocent, but also pleading guilty by intoxication. The jury was
likely confused into believing petitioner was desperately raising inconsistent defeilses.'Sée

Mathews v. U.S., 485 U.S. 58 (1988) and People v. Degina, 72 N.Y.2d 768 (N.Y. 1988).
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ARGUMENT

I. THE TRIAL COURT’S DECISION TO GRANT THE PROSECUTOR’S REQUEST
FOR AN INTOXICATION DEFENSE, WITHOUT SUFFICIENT EVIDENCE TO
SUPPORT IT AND OVER DEFENSE’S OBJECTIONS, WAS IN VIOLATION OF

PETITIONER’S SIXTH AMENDMENT AUTONOMY RIGHT.

To be concise, the deeply rooted Sixth Amendment guarantee that the petitioner was to enjoy
was uprooted by the trial court when it allowed the p-rosecutor to cross over their party lines and
take the dual role of his defense counsel by requeéting for an, inéufﬁciently sﬁppoﬁed,
intoxication defense for the petitioner over his actual appointed defense counsel’s repeated

objections, then granting it (Tr. 274-75). That error was structural and cannot be harmless.

A. AEDPA and the Standard of Review and its Applicability in This Instaﬁce...

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) provides for federal
habeas relief when a “person in custody pursuant to a judgment of a State court...is in custody
in violation of the Constitution or laws or treaties of the United States,” 28 U.S.C. § 2254(a),
subject to certain conditions. Under AEDPA, a federal court may grant a petitioner relief with
“respect fo any claim that was adjudicated on the merits in State court proceedings” if the State
»adjudication

(1) resulted in a decision that was contrary to, or involved an unreasonable application

of, clearly established Federal law, as determined by the Supreme Court of the United

States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts
In light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d) (1) and (2).
A state court decision constitutes an “‘unreasonable application” of clearly established federal
law “if the state court identifies the correct governing legal principle from [the Supreme]

Court’s decisions but unreasonably applies that principle to the facts of the petitioner’s case.”
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Williams v. Taylor, 529 U.S. 362, 413 (2000). “And a state-court decision is not unreasonable if

‘fairminded jurists could disagree’ on [its] correctness.”” Davis v. Ayala, 576 U.S. 257, 269

(2015) (quoting Harrington v. Richter, 562 U.S. 86, 101 (2011)). For a petitioner to prove that a
state court’s decision was unreason'able, as would warrant federal habeas relief, a petitioner
“must show that the state court’s decision to reject his claim ‘was so lacking in jus'tiﬁcatio-n that
there wés an error well understood and comprehended in existing lé\V beyond any poséibility for
fairminded disagreement.”” Ayala, 576 U.S., at 269-70 (quoting Richter, 562 U.S., at 103).
Basically, the “petitioner must persuade a federal court that no ‘fairminded jﬁris[t]’ could reach

the state court’s conclusion under the Supreme Court’s precedents.” Brown v. Davenport, 596

U.S.' 118, 135 (2022) (quoting Avala, 576 U.S., at 269).
“Similarly, if a petitioner alleges the state court’s decision ‘was based on an unreasonable
determination of the facts’ under § 2254(d) (2), it is not enough to show that ‘reasonable minds

reviewing the record might disagree about the tinding in question.” Brumfield v. Cain, 576 U.S.

305, 314 (2015). By contrast, under Brecht a petitioner may prevail by persuading a federal
court that it alone should harbor ‘grave doubt’—unot absolute certaintv—about whether the trial
error affected the vérdict’s -outcom.e.” Brown, 596 U.S., at 135—36 (quoting O’Nezﬂ .v.
McAninch, 513 U.S. 432 (1995)). Additionally, “[u]nder AEDPA too, ‘[s]tate court decisions
are measured against [the Supreme] Court’s precedents as of the time the staté courts re;nders its

decision’ and cannot be held unreasonable on/y in light of later decided cases.” Brown, 596

U.S., at 136 (quoting Cullen v. Pinholster, 563 U.S. 170, 182 (2011)).

It should be noted that AEDPA “does not require state and federal courts to wait for some
nearly identical factual pattern before a legal rule applies,” and it likewise does not “prohibit a

federal court from finding an application of a principle unreasonable when it involves a set of
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facts different from those of the case in which the principle was announced. The statute

recognizes, to the contrary, that even a general standard may be applied in an unreasonable

manner.” Panetti v. Quarterman, 551 U.S. 930. 953 (2007) (citation and quotation marks

omitted). Faretta, Barnes, McKaskle, and Strickland announced Sixth Amendment principles

that were not followed by any of the lower courts.

To be clear, all fairminded jurists would agree' that, here in this instance, the Appellate
Division’s erroneous harmless determination was unreasonable and in violation of 28 U.S.C. §
2254(d) (1), and—as it follows—so was the District Court’s and the Second Circuit’s because,

in light of Faretta, Barnes, McKaskle, and Strickland, the error was structural and cannot be

! Faretta, 422 U.S., at 819, 834 (Holding that “[t]he Sixth Amendment does not provide merely that a defense shall
be made for the accused; it grants to the accused personally the right to make his defense,” and that “although he
may conduct his own defense ultimately to his own detriment, his choice must be honored out of that respect for the
individual which is the lifeblood of the law.”); Barnes, 463 U.S.. at 751 (Holding that “the accused has the ultimate
authority to make certain fundamental decisions regarding the case, as to whether to plead guilty, waive a jury,
testify in his or her own behalf, or take an appeal.”); McKaskle, 465 U.S.. at 168 (Holding that “[t]he Counsel
Clause of the Sixth Amendment implies a right in the defendant to conduct his own defense.”); Dean v,
Superintendent, 93 F.3d 58, 62 (2d Cir. 1996) (“Assuming that a criminal defendant possesses a fundamental right to
accept or reject a defense, that is derivative to the “making of a defense.”™ (quoting Faretta. 422 U.S,, at §18)):
Petrovich v. Leonardo. 229 F.3d 384, 386-87 (2d Cir. 2000) (" The decision to assert [a] defense is akin to other
fundamental trial decisions, such as the decision to plead to a lesser charge or to assert a plea of insanity. See Jones,
463 U.S. at 751.7); U.S. v. Rosemond, 958 F.3d 111, 123 (2d Cir. 2020) (“[W]e hold that McCov is limited to a
defendant’s right to maintain his innocence.”); U.S. v. Marble, 940 F.2d 1543, 1547-48 (D.C. Cir. 1991) (Holding it
“can no longer distinguish the decision to plead insanity from other aspects of a defendant’s right, established in
Faretta, to direct his own defense.” Concluding that a “court must honor the choice of a competent defendant not to
raise the insanity defense,” and it “was under no duty to impose the insanity defense over [defendant’s] competent
objection.”); U.S. v. Read, 918 F.3d 712, 719 (9™ Cir. 2019) (Holding “that a...court commits reversible error by
permitting defense counsel to present a defense of insanity over a competent defendant’s clear rejection of that
defense.”); Lowenfield v. Phelps, 817 F.2d 285, 292 (5" Cir. 1987) (Finding “circumstances extremely rare when
counsel is not required to follow his client’s instructions on a [defense] decision.”); Foster v. Strickland, 707 F.2d
1339, 1343, n. 3 (11" Cir. 1983) (Same); Snider v. Cunningham, 292 F.2d 683, 685 (4™ Cir. 1961) (Same); Cuevas-
Espinoza v. Hatton, 2020 WL 4344269 (S.D.Cal. 2020) (Same): Musaid v. Kirkpatrick. 2021 WL 9969436, at *66
(S.D.N.Y. 2021) (Same); U.S. v. Campbell, 266 F.Supp.3d 624, 631-32 (E.D.N.Y. 2017) (Same); U.S. v. Davis,
2019 WL 2146584, at *4 (D.Idaho 2019) (Same); People v. DeGina, 72 N.Y.2d 768, 777 (N.Y. 1988) (While
holding that “a defendant unquestionably has the right to chart his own defense,” the court also found that while the
“defendant is not forbidden™ from raising contradictory defenses. such a “hazardous tactic” that a Supreme Court
Justice aptly termed ‘self-penalizing,’™ “it is not a strategy that should be thrust on a defendant.” (quoting Mathews,
485 U.S.. [at 67-68] [Scalia J., concwrring].); State v. R.T., 205 N.J. 493, 512 (N.J. 2011) (Finding that “instruction
intoxication on voluntary intoxication should not have been given.”); People v. Bergerud. 223 P.3d.686, 691 (Colo.

- 2010) (Noting, in holding, “those fundamental choices [that are] given directly to criminal defendants by the United
States...Constitution[.]” i.e.. decisions that affect their defense.). Cooke v. State, 977 A.2d 803 (Del. 2009) (Same);
State v. Carter, 207 Kan. 426 (2000) (Same); Brodgen v. State, 384 Md. 631 (Maryland 2005) {Same); Johnson v.
Comm, Of Corr., 222 Conn. 87, 94-95 (1992) (Same); State v. Bean. 171 Vt. 290 (2000) (Same): Treece v. State,
958 F.3d 111 (1988) (Same).
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harmless, for it affected ‘substantial rights’ (e.g., Sixth Amendment Autonomy rights and to the

effective assistance of counsel). Fed. R. Crim. P. 52 (a); see also Arizona v. Fulminante, 499

U.S. 279, 306 (1991). Not only did the imposing of the intoxication defense deprive Stevenson
of his right to a defense of his choice or to plead not guilty,.but it also, at minimum,
“interfere[d} with [Stevenson’s] right to the assistqnce of counsel.” Moulton, 474 U.S., at 188.
The “[glovernment violates the right to effective assistance when it interferes in certain ways
with the abi]igy of counsel to make independent decisions about how to conduct the defense.”
Strickland, 466 U.S., at 686. The prosecutor and the trial court imposing a guilt-based
intoxication defense on Stevenson, over defense objection, is that sort of government
interference. To be clear, the “[a]Jctual or constructive denial of the assistance of counsel
altogether 1s legally presumed to result in prejudice.” Strickland, 466 U.S., at 692.

Alternatively, it should not be harmless because it “had a substantial and injurious effect or
influence in determining the jury’s V'efdict,” Brecht, 507 U.S., at 623, resulting in “actual
prejudice.” Lane, 474 U.S., at 439. The jury’s request to hear the intoxication charge an.
additional three times—totaling six (Tr. 373; Jury Note #3), demonstrates “pervasive effect[s
and] inferences to [have been] drawn from the [intoxication charge by the jury], altering the
entire. evidentiary picture,” Strickland, 466 U.S., at 695-696. These U.S. Supreme Court
“precedent[s] cannot sensibly be read any other way.” Bullcoming, 564 U.S., at 663.

They would also agree' that such erroneous and unreasonable determinations were also in
violation of 28 U.S.C. § 2254(d) (2) because the record facts clearly demonstrate that it
“affected the verdict’s outcome.” Brown, 596 U.S., at 136.

Contrary to the District and Circuit Court’s determinations, this instructional error has,

infact, alternatively, “vitiate[ed] all the jury’s findings,” Hedgepeth v. Pulido, 555 U.S. 57, 61

Mo
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(2008), because by the trial court .forcing petitiqnél' to plead guilty,' inferentially, by way of
imposing a guilt-based ihtcxication defense “the ju;ry was instructed on alternative theories of
guilt and may havé relied on an invalid one.” Pulido, 555 U.S., at 58. Indeed, upon their request
(Jury Note #3; Tr. 373), the jury was able to hear the intoxication charge an additibnal three
more times (Tr. 377, 379-80), totaling six. This demonstrates “actual prejudice.” Lane, 474

U.S,, at 439.

B. The Sixth Amendment Guaranteed Stevenson the Right to
Autonomy in Choosing His Own Defense.

This Court has long held that “the Sixth Amendment... grants to the accused personally the right
to make his defense.” Faretta, 422 U.S., at §19. This right, which is one of the many, would later
be categorized as-secured “autonomy” rights (McKaskle, 465 U.S., at 168). Mr. Stevenson was
deprivéd of that right to reject the intoxication defense and make the defense Vof his bersonal
choosing by the trial court’s imposing of the intoxication defense, over his repeated objections.
As another autonomy right, “an accused may insist upon representing herself], for ‘t]he right
- to appear pro se exists to affirm the dignity and a‘uton'omy of the accused.”” McCoy, 138 S.Ct.,
~at 1504 (quoting and citing McKaskle, 465 U.S., at 176-177). In this pro se/autonomy right, this
Court has advised that “although /e may conduct his own defense,” it ié “to his own detriment.”
Faretta, 422 U.S., at 834,

Other autonomy rights include the accused decisions of “whether to plead guilty, waive a
jury, testify in his own behalf, or take an appeal.” Bamnes, 463 U.S., at 751. The other way Mr.
Stevenson was deprived of his Sixth Amendment right to make his defense is by the trial court
forcing petitioner to piead guilty, inferentially, By way of imposing a guiit-baséd intoxication

defense; he was not allowed to plead not guilty.

[
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A reviewing court must not forget, “[a]s this Court has [reinstated in McCoy,] ‘[t]he right to
defend is personal,” and a defendant’s choice in exercising that right ‘must be honored out of
_ that respect for the individual which is the lifeblc)od of the law.”” McCoy, 138 S.Ct., at 1507
(quoting Faretta, 422 U.S., at 834).

As demonstrated above, ,thi.sr Court has reaffirmed these long standing principles,
distinctively, in McCoy.” These are riglﬁs that the accused is guaranteed to enjoy, personally,
over every member in the court room, including his lawyer whom, ““however expert, is still an
assistant.”” McCoy, 138 S.Ct., at 1503 (quoting Faretta, 422 U.S., at 819-820). Mr. Stevenson
had the right to choose his own defense and plead not guilty and subject the state to its burden
of proof. These rights he was to enjoy should not have been “dictated by the State.” McCoy,
138 S.Ct., at 1508 (citation and quotation marks omitted).

C. The Law Regarding Structural Errors and its Applicability in This Instance.

In 1967, “[i]n Chapman v. Califomié, 386 U.S. 18[,] this ‘Court adopted the general rule that a

constitutional error does not automatiqally require reveréal of a conviction.” [JFulminante, 499
U.S.[, at] 306 [] (citing Chapman, Supra). If the government can show ‘beyond a reasonable
doub_t tﬁat the error complained of did not contribute to the verdict obtained,” the Court held,
then the error is deemed hanﬁless and -the defendant is not titled to reversal. [Chapman, 386
U.S.,] at 24[.] The Court recognized, however, that some érrors should not be deemed harmless
beyond a reasonable doubt. [Chapman, 386 U.S.,] at 23., n. g{.] These errors came to be knowni
as structural errors. See Fulminante, 499 U.S., at 309-310[.] The purpose of the structural error
doctrine is to ensure insistence on ceitain basic, constitutional guaranteesv that should define the

framework of any criminal trial. Thus, the defining feature of a structural error is that it

% “Just as a defendant may steadfastly refuse to plead guilty in the face of overwhelming evidence against her, or

reject the assistance of counsel despite the defendant’s own experience and lack of professional qualifications, so
may she insist on maintaining her innocence at...trial.” McCoy, 138 S.Ct., at 1508.
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‘affect[s] the framework within -which the trial proceeds,” rather than being ‘simply an error in

the trial process itself.” [Fulminante, 499 U.S., Jat 310[.] For the same reason, a structural error

‘def[ies] analysis by harmless error standards.”” Weaver v. Massachusetts, 582 U.S. 286, 294-
205 (2017) (quoting Fulminante, 499 U.S., at 309), ,.

Most recently in Weaver this Court reaffirmed four of its already established “broad
rationales,.” while articulating why certain errors are not amenable to harmless error analysis,
‘and, therefore, why these errors are properly “deemed as structural.” Id.. at 295. Arguably, two,
at minimum—if not all of these reaffirmed rationales support petitioner Stevenson’s argument
thét the intoxication error was structural and cannot be harmless. The “[f]irst rationale, which
applies to the issue presented in this instance—for obvious reasons, reafﬁmas federal law it
already established in McKaskle, and it reads: “an e;*ror has been deemed structural in some
instances 1f the right at issue is not designed to protect the defendant from erroneous conviction
but instead protects some other interest. 7his is true of the defendant’s right to conduct his own
defense, which, when exercised, ‘usually increases the likelihood of a trial outcome unfavorable
to the defendant.”” Weaver, 582 U.S., af 295 (quoting McKaskle, 465 U.S., at 177, n. 8). Here,
Stevenson was deprived of his right to a defense of his choice; one without the intoxication
defense and, rather, a simple plea of not guilty. Again, here, where the trial court imposed a
guilt-based intoxication defense on Stevenson, at the prosecutor’s request, over defense
objection the “State has...interfere[d] with [Stevenson’s] right to the assistance of: counsel.”
Moulton, 474 U.S., at 188. See Strickland, 466 U.S., at 686 (The"‘[g]ovemment violates the
right to effective assistance when it interferes in certain ways with the ability of counsel to make

independent decisions about how to conduct the defense.”).

[N
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The “[s]econd” reaffirms Vasquez v. Hillery, 474 U.S. 254 (1986), and it reads: “if the effects

of the error are simply too hard to measure. For example, wheﬁ a defendant is denied the right
to select his or her own attorney, the precise ‘effect of the violation cannot be ascertained.’”
Weaver, 582 U.S., at 295-296 (quoting Vasquez, 474 U.S., at 263). This rationale also applies to
the intoxication issue presented in this instance because it produced “consequences that are

necessarily unquantifiable and indeterminate.” Sullivan v. Louisiana, 508 U.S. 275, 282 (1993).

Stevenson’s alternative argument that “the jury was instructed on alternative theories of guilt

(one being guilty by intoxication) and may have relied on [that] invalid one,” Pulido, 555 U.S.,

at 58 (Tr. 359-60), and that the jury’s request to hear the charge again (Jury Note #3; Tr. 373)
also suggesting that the “error had a substantial and injurious effect or influence in determining
the jury’s veréiict” (Brecht, 507 U.S., at 623) cannét be simply discredited. Without that curative
instruction the trial court promised (V.D. 11-12), that request by the jury also demons‘vtratesv
“prejudicial effect[s] that [should have] outweigh[ed] ordinary relevame,” and that’s that “risk

that the jury [may have] convict[ed] for crimes other than those charged” (Old Chief v. U.S.,

519 U.S. 172, 181 (1997)) that the trial court cautioned about (V.D. 4-6). Apparently, this
instructioﬁal error has, infact, “vitiate[ed] all the jury’s findings,” Pulido, 555 U.S., at 61.
Althqugh petitioner demonstrates the variety of ways thé intoxication error may have prejudiced
him in the alternative below (i.e., confusing and, or, misleading the jury iﬁto thinking he elected

the intoxication defense), it is “difficult[] to assess[] the effect of the error.” U.S. v. Gonzalez-

Lopez, 548 U.S. 140, 149, n. 4 (2006).

‘The “[t]hird” reaffirms Gideon v. Wainwright, 372 U.S. 335 (1963), and Sullivan, 508 U.S.

275, and it reads: “if the error always results in fundamental unfairness. For example, if an

. indigent defendant is denied an attorney or-if the judge fails to give a reasonable-doubt

26



° e

instruction, the resulting tral is always a fundamentally unfair one. See Gideon, 372 U.S.[, at]
343-345[] (right to an attorney); Sullivan, 508 U.S.[, at] 279[] (right to a reasonable-doubt -
instruction).” Weaver, 582 U.S., at 296. For all alternative prejudicial purposes d'emonstrated :
herein, this rationale applies to the intoxication issue: because the error always results in that
fundamental unfairness, even if the effects were measurable.

For the fourth, the Weaver Court first explained that the above-mentioned “categories are not
rigid. In a particular case, more than one of these rationales may be part of the explanation for
why an error is deemed to be structural. See [Sullivan, 508 U.S.], at 280-282[].” Weaver, 582
U.S., at 296. It went on to declare that “v[ﬂor these purposes, however, one point is critical: An

error can count as structural even if the ervor does not lead to fundamental unfairness in every

case. See Gonzalez-Lopez, supra, at 149, n. 4 (rejecting as ‘inconsistent with the reasoning of
our precedents’ the idea that structural errors ‘always or necessarﬁy render a trial fundamentally
unfair and unreliable’).” Weaver, 582 U.S., at 296. For all alternative prejudicial purposes
demonstrated herein, again,this rationale also applies to the intoxication issue, even if the
effects were measurable.

Wherefore, because “[v]iolation of a defendant’s Sixth Amendment-secured autonomy has
been ranked ‘structural’ error; when present, such error is not subject to harmless error review,”
McCoy, 1‘38 S.Ct., at 1504 (quoting and citing McKaskle, 465 U.S., at 177, n. 8.), and “[since] .
an objection [was] made at trial and the issue [was] raised on direct appeal|, Stevenson was]
entitled to ‘automatic reversal’ regardless of the error’s actual ‘effect on the outcome.”” Weaver,
582 U.S., at 287 (quoting Neder v. U.S., 527 U.S. 1, 7 [1999]). US Const. Amend. VI, and

XIV.



D. The Intoxication Charge Requested by the State, Over Stevenson’s objections,
Was Clearly Unwarranted.

New York state law provides that “[a]n intoxication charge is warranted if, viewing the evidence
in the light most favorable to the defendant, there is sufficient evidence of intoxication in the
record for a reasonab‘le person to entertain a doubt as to the element of intent on that basis. A
defendant may establish entitlemen.t to such a charge if the record contains evidence of the
recent ‘use of intoxicants of such nature or quantity to support the inference that their ingestion
was sufficient to affect defendént’s ability to form the necessary criminal intent. Although a
relatively low threshold exists. to demoﬁstrate entitlement to an intoxication charge, bare
assertions by a defendant concerning his z'nmxiwtion, standing alone, are 1’1151;[}’&71'61’1[.” People
v. Sirico, 17 N.Y.3d 744, 745 (N.Y. 2011). Sée a]so N.Y. Penal Law § 15.25 (“[I]n any
prosecution for an offense, evidence of intoxication of the defendant may be offered by the
defendant whenever it is relevant to negative an element of the crime charged”).

There is no mention, anywhere (whether in New York State or Federal law), of a
proéecutor’s right to an intoxication instruction. Infact, this “viewing the evidence in the light
most favorable to the defendant” language clearly establishes a favorable deference presumption
for‘tvhe accused that never changes (even after trial), and a right that a defendant enjoys that
must be honored by the trial court and any reviewing court regarding any issues that arose with
the intoxication defense. Sirico, 17 N.Y.3d, at 745. The trial court failed to honor that when it
was to constder what evidence supports the instruction. Also, for the reviewing court’s appealed
to, to deny this claim, itself, evinces their discard to this principle.

“[Blare assertions by a defendant coﬁcerning his intoxication, standing alone, are
insufficient” (Sirico, 17 N.Y.3d, at 745). Clearly this means that Stevenson’s recorded

statements in the admitted calls that he was “smoking some shit” (People’s Ex. 8) was
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insufficient to support the charge. Just as defense counsel argued, that comment was too
“ambiguous,” the “statement was a generalized statement” that “had no reference to a time,
place, or occurrence,” and that there was “no other indicatién of intoxication at the time alleged
in any of the counts in the indictment” (Tr. 275). Indeed his ambiguous statement was thee only
evidence of intoxi.cation relied on for the charge. Both the complainant (Complainant: 77) and
her mother, Nerlean (N‘eflean: 148, '17'1—72), denied Stevenson being intoxicated on the date of
the alleged, January 27, 2011, rape. Fuﬁhermofe, even the prosecutor admitted that it was
unclear what substance Stevenson was referring to in the call (V.D. 8). What ‘s‘hould be kept in
mind is the fact that the state could not even establish a date to when the first alleged assault
occurred and that the complainant testified to having been assaulted in that first alleged assault
sometime during a six week period between Sépt‘ember 1, 2010 and October 10, 2010. Clearly,
Stevenson could not have been intoxicated at all tﬁnes for six weeks straight. Nor was there any
record evidence suggesting that he was intoxicated at any point during that time.

This was not an attempt, or an act in good faith by the_prosecutor to request an instruction
that was sufficiently supported or iﬁferentially argued by the.defense in her attempt to avoid a
red herring. To be clear, the defense never argued intoxication, nor requested it as a defense,
rather, it was repeatedly objected to (Ir. 275), so there was no red herring to avoid.
Alternatively, be_cause there was no support for it, the intoxication instruction could not have
been relevant to “‘negative an eiement of the crime .charged.” N.Y. Penal Law §15.25. In any

B
event, it certainly could not have applied to the rape charge because it is a strict liability offense
based on the comphinant’s age and it carries no element of intent.

It is clear that the prosecutor’s motivation for requesting the intoxication charge was to

strengthen the connection between the tape recording and the charges in this case and not to
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negate intent. The prosecutor’s motivation was' evinced by her, ultimétely, demoli.shing the
intoxication defense she asked er during summation, labeling it és “an excuse,” and further
stating, “you don’t need an excuse if you didn’t do anyﬂﬁng” (refemng to the recorded phone
call). She further argued, “the stutf he did is definitely not right and smoking some shit does not
excuse it,” implying that therefore, Stevenson committed the crimes charged because he offered
an intoxication defense as an “excuse” (Summationz 340-41). This clearly demonst‘vrates that she
obviously did not believe Stevenson was actually intoxicated or that his intoxication mitigated
his culpability and that her true purpose in requesting the charge was to Eolster the proof of guilt
by linking the ambiguous recorded conversation to thé charges. **[P]Jrosecutor’s [should] not
stoop to improper litigation conduct to advance prospects for gaiﬁing a conviction.” Banks v.
Dretke, 540 U.S. 668, 694 (2004).

Bad enough tliat the trial court admitted the ambiguous, and irrelevant, prejudicial,
recording, stating “it’s not the most probative,” rather, it is “probative to some degree of a
guilty” conscious (V.D. 11-12), but the intoxication charge only served to compoﬁnd the
prejudicial effects of that recording call (People’s Ex. 8). “[W]ell established rules of evidence,”
as held by this Court, is clear: due to its ambiguity, lack of “relevance” and “probative value
[having, clearly, been] outweighed by [its] unfair prejudice, confusion of the issues, or potential
to misleadvthe jury,” both, the recorded call and the intoxication charge should have been

“exclude[ed].” Holmes v. S. Carolina, 547 U.S. 319, 320 (2006). See also Strickland, 466 U.S.,

695-696. 1t’s not like the jury was given a curative instruction that it was not the defense who
elected the intoxication defense; so the jury was misled to infer that Stevenson elected the

intoxication defense. “A charge should not be misleading.” Bollenbach v. U.S., 326 U.S. 607,

- 614 (1946).
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Wherefore, becauée there was nothing to support the intoxication defense, it was rejected and
objected to by defense counsel, and it was “genuine[ly] inconsisten{t]” with Stevenson’s
defense strategy, the intoxication charge, requested by the State, over Stevenson’s objections,
was clearly unwarranted. Mathews, 485 U.S., at 68. “[T]o umpose a particular defense upon an
accused, in essence...makes not only appointed counsel but the defendant himself ‘an organ of

le, 940 F.2d, at 1546 (quoting Faretta, 422 U.S., at 820), and it gives a bad

the State,”” Marb

aroma that “the law contrives against him.” Faretta, 422 U.S., at 834.

E. All Fairminded Jurists Would Agree That All the Lower Courts’ Decisions Were:

15). Unreasonable and Contrary to Clearly Established Federal Law and,

To be clear, Stevenson did not elect to plead guilty by way of intoxication. He elected to plead
not guilty and subject the State to its burden of proof. He did not choose the intoxicatioﬁ
defense, and it was, infact, objected to repeatedly. The jury was misled to think Stevenson
elected to plead guilty by way of an intoxication explahation and, again, “[a] charge should not
be misleading.” Bollenbach, 326 U.S., at 614. It is because of such, all fairminded jurists would

agree that, here in this instance, the lower courts’ erroneous harmless determinations were: 1a).

unreasonable and in violation of 28 U.S.C. § 2254(d) (1), in light of Faretta, Barnes, McKaskle,

and Strickland, because the error was structural and cannot be harmless.
To determine if the Appellate Division’s determination was unreasonable and contrary to

federal law, established by this Court in Faretta, Barnes, McKaskle, and Strickland, this Court

should look at New York State’s leading case that governs this exact issue, People v. DeGina,

72 N.Y.2d 768 (N.Y. 1988), although in its denial to the intoxication issue it cited, “People v.

Blouin, 223 A.D.2d 650 (2d Dept. 1996), and People v. Crimmins, 36 N.Y.2d 230 (N.Y.

1975).” Stevenson, 129 A.D.3d, at 999.
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DeGina was based on a defendant’s Sixth Amendment “unquestionabl[e...Jright to chart his

own defense,” DeGina, 72 N.Y.2d at 776, similar to F a'retta‘ Barnes, and McKaskle. Difference

is, as established in McKaskle, “its denial is not amenable to harmless error analysis. The right
is either respected or denied; its deprivation cannot be harmless.” McKaskle, 465 U.S., at 177,
n. 8. See also, McCoy, 138 S.Ct., at 1504. DeGina never declared such error to ever be
harmless, rather; it declared “jury instructions have singular significance in criminal trials,
where a charge error may well result in the deprivation of a fair trial and require reversal.”
DeGina, 72 N.Y.2d at 776. So, to the question that this Court should ask when a petitioner
argues, as herein, that the last state court’s determination was contrary to clearly established
tederal law, which is “not whether a federal court believes the state court’s determination was

incorrect but whether that determination was unreasonable—a substantially higher threshold”

(Schriro v. Landrigan, 550 U.S. 465, 473 (2007)), this demonstrates an obvious “yes!” The
intoxicatién error in Stevenson’s case was structural error because by forcing the intoxication
defense on him and by, inferentially, pleading guilty by intoxication, it deprived him of his
Sixth Amendment rights to conduct/make his own defense of his choice.

In any event, again, the intoxication error cannot be harmless because it affected ‘substantial
rights’ (e.g., Sixth Amendment Autonomy ﬁghts and to the effective assistance of counsel).
Fed. R. Crim. P. 52 (a); see also Fulminante, 499 U.S. 279, 306 (1991). Not only did the
imposing of the intoxication defense deprive Stevenson of his right to a defense of his choice or
to plead not guilty, but it also, at minimum, “interfere[d] with [Stevenson’s right to the
assistance of counsel.” Moulton, 474 U.S., at 188. The “[g]ovemment violates the right to
effective assistance when it interferes in certain ways with the ability of counsel to make

independent decisions about how to conduct the defense.” Strickland, 466 U.S., at 686. The
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prosecutor and the trial court imposing a guilt-based intoxication defense on Stevenson, over
defense objection, is that sort of government interference. “[T]o impose a particular defense
upon an accused, in essence...makes not only appointed counsel but the defendant himself ‘an
organ of thé State,”” Marble, 940 F.2d, at 1546 (quoting Faretta, 422 U.S., at 820), and it gives a
bad aroma that “the law contrives against him.” Faretta, 422 U.S., at 834.

1b). Alternatively, Should Not Be Harmless Because It Had a Substantial and Injurious
Effect or Influence in determining the Jury’s Verdict, And;

Altemnatively, to be clear, all fairminded jurists would also agree' that, here in this ins’fance, the
lower courts’ erroneous, and unreasonable, harmless determinations, in violatioﬁ of 28 U.S.C. §
2254(d) (1), alternatively;, 1b). should not be harmless because it “had a substantial and
injurious effect or influence in determining the jﬁry’s verdict,” Brecht, 507 U.S., at 623, also in
violation of Stevenson’s Due Process right to a fair trial “which was guaranteed‘f.by the

Fourteenth Amendment.” Cupp v. Naughten, 414 U.S. 141, 146 (1973). Basically, “the jury was

instructed on alternative theories of guilt (one being guilty by intoxiéation) and may have relied
on [that] invalid one,” Pulido, 555 U.S., at 58 (Jury Note #3; Tr. 373), and the jury’s request to
hear the charge again also suggests that the error had a substantial and injurious effect or
inﬂuehce in determining the jury’s verdict. It’s not like the jury was given a curative instruction
that it was not the defense who elected the intoxication defense; so the jury was misled to infer
that Stevenson elected the intoxication defense. Again, “[a] charvge should not be misleadiﬁg.”
Bollenbach, 326 U.S., at 614. Contrary to all the lower courts’ determinations, this instructional
error has, infact, “vitiate[ed] all the jury’s findings,” Pulido, 555 U.S., at 61, because by the trial
court forcing petitioner to plead guil{y, inferentially, by way of imposing a guilt-based
intoxication defense “the jury was instructed on alternative theories of guilt and may have relied

on an invalid one.” Pulido, 555 U.S., at 58. Indeed, upon their request (Jury Note #3; Tr. 373),
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the jury was able to hear the intoxication charge an additional three more timés (Tr. 377, 379-
80), totaling six. The lower courts’ ignored these facts that demonstrates “pervasive effect['s
and] inferences to [have been] drawn from the [intoxication charge by the jury], altering the
entire evidentiary picture,” Strickland, 466 U.S., at 695-696.

Additionally, without that curative instruction the court promised (V.D. 11-12), that request
.by the jury 'aléo demonstrates “prejudicial effect[s] that [shéuld have] outweigh[ed] ordinary
relevance,” and that that “risk that the j.ury [may have] convict[ed] for crimes other than those
charged” (Old Chief, 519 U.S., at 181) has occurred, just as t'he‘ trial court cautioned (V.D. 4-6).
Again, demonstrating that this instructional error has, infact, “vitiate[ed] all the jury’s findings,”
Pulido, 555 U‘_S., at 61.

At minimum; “the [intoxicatién] defense...produce[d] the formal inconsistency of the
de;f'endant’s simultaneously denying the crime and asserting [intoxication] whicl; assumes
commission of the crime...[T]hat kind of genuine inconsistency here, as elsewhere, [would be]
self—pénalizing,” Mathews, 485 U.S., at 68, had Mr. Stevenson elected such a “ hazardous
tactic.” DeGina, 72 N.Y.2d, at 777.

2). Thev Would Also Agree That Such an Unreasonable Determination Was Error, In
Light of the Facts.

They would also agree' that: 2). such an unreasobnable determination was eﬁ‘or, in light of the.
facts, in violation of 28 U.S.C. § 2254(d) (2), because, again, the- record facts rzlearly
demonstrate that it “affected the verdict’s outcome.” Brown, 596 U.S., at 136. Again, the jury’s
request to hear the charge again--totaling six times (Tr. 373; Jury Note #3), suggests that the
error “had a substantial and inju1‘i§us effect or influence in determining the jury’s verdict.”
Brecht, 507 U.S., at 623. Again, intoxication “assume commission of the crime,” Mathews, 485

U.S,, at 68, and its charge, coupled with the jury’s request to hear it an additional three times,
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CONCLUSION

For all reasons demonstrated above, respectfully, Stevenson is entitled to a new trial.
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