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ARGUMENT

The Government’s Response confirms the need for
this Court’s review. The central point of the Response
is that “[t]he trustee lacks the power to avoid a lien
that attaches to a debtor’s exempt property, which is
not part of the property of the estate.” Resp. at 9. From
that, the Government contends the trustee is seeking
to augment the estate by bringing exempted property
back in. Resp. at 9, 12. The premise of the Govern-
ment’s position is exactly the issue on which there is
now a confusing circuit split. Other circuits have held
that exempt property is property of the estate until it
is abandoned or sold, and have held that a trustee may
avoid a lien on property subject to a claim of exemp-
tion. The Opinion below creates a circuit split on these
fundamental propositions, and they cannot harmoni-
ously coexist.

The Government’s arguments are also incon-
sistent with the plain language of the Code. And con-
trary to the position of the Government and the
Opinion, the trustee sought to avoid a penalty lien on
the residence itself—not on the exempt interest in a
portion of the residence’s value. Bankruptcy Code
§ 724(a) provides for avoiding this type of lien on
property of the estate, regardless of whether it is ex-
empt.
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I. The Opinion and Response presuppose
language not found in the Bankruptcy
Code, and split from current authority on
whether a portion of a residence ceases to
be property of the estate upon allowance
of an exemption in part of its value.

Contrary to the Response at 9-10, the Code does
not provide in § 522(b) or any other section that ex-
emptions remove property from the estate. It provides
only that exempt assets are “not liable” for payment of
most prepetition debts. § 522(c). But exempt assets are
still liable for payment of certain administrative ex-
penses, as well as tax lien debts. §§ 522(c), 522(k). How
could exempt property be liable for administrative ex-
penses if it ceases to be property of the estate? Like-
wise, § 522(i)(2) provides that property to which
avoiding powers have applied may be exempt under
§ 522(g) if the avoided transfer was involuntary. But if
avoiding powers never applied to exempt property, that
could not be the case. And § 724(a) contains no exempt
property exception to penalty lien avoidance.

The Government accuses Petitioner of an im-
proper “time-of-commencement focus” when defining
property of the estate. Resp. at 10. Property of the es-
tate is determined as of the commencement of the case,
then continues until each estate asset is abandoned or
sold (with a reversionary interest remaining in the es-
tate even after a sale if homestead-exempt proceeds
are not reinvested in another homestead under stat-
utes in Arizona and some other states). Pet. at 12;
§§ 541, 554(d) (“Unless the court orders otherwise,
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property of the estate that is not abandoned under this
section and that is not administered in the case re-
mains property of the estate.”). While Schwab v. Reilly
stated that exempt interests in property can be with-
drawn from the estate, it explained that exempt funds
would be transferred to the debtor in the end-of-case
distribution, and held that the asset itself remained in
the estate to be administered by the trustee during the
case. 560 U.S. 770, 791-92 (2010); Taylor v. Freeland &
Kronz, 503 U.S. 638, 642 (1992) (“all of [a debtor’s]
property becomes property of the estate. See 11 U.S.C.
§ 541. The Code, however, allows the debtor to prevent
the distribution of certain property by claiming it as
exempt.”).

The Opinion acknowledges that asset title re-
mains in the estate during the case. But it conflicts
with § 554(d) and Schwab by failing to recognize that
the entire asset, including all intangible interests, is
property of the estate until sold or abandoned out of
the estate. An exempt interest in a residence is not a
transferrable legal interest like a leasehold. Greene v.
Savage (In re Greene), 583 F.3d 614, 621 (9th Cir. 2009)
(“the substantive right gained via a homestead decla-
ration in Nevada, although broad, is a ‘legal protection
of” the property interest, not ‘an interest’ in the equity
or title of the property . . . [it] ‘only protects the amount
of equity the debtor holds in the property’”), quoting
in part Savage v. Pierson, 123 Nev. 86, 157 P.3d 697,
700-01 (2007). “Exemption” is defined as “[a] privilege
allowed by law to a judgment debtor, by which he may
hold property to a certain amount, or certain classes
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of property, free from all liability to levy and sale on
execution or attachment.” Exemption, Black’s Law Dic-
tionary, https://thelawdictionary.org/exemption/ (last
visited Mar. 26, 2024); see U.S. v. Rodgers, 461 U.S. 677,
700-01 (1983) (refusing to equate a homestead exemp-
tion with a vested property right).!

A homestead exemption provides a property
owner a statutory right to realize upon equity in an as-
set after priority liens are satisfied. Greene, 583 F.3d at
621. (“If the debtor has such ownership, then she can
choose to protect up to [state statutory cap] of equity
in her property from legal process”). As those lien
amounts change with the accrual of interest and pay-
downs of principal, the exempt homestead amount can
change too when the property value is less than the
total homestead amount and all priority encum-
brances. In Arizona, the homestead exemption statute
says nothing about priority encumbrances in the form
of federal tax liens. Arizona authority recognizes that
tax liens take priority, and that homestead exemptions
are ineffective against them. Pet. at 25 (misinterpreted
in the Opinion, App. at 22 n.4). A homestead-exempt
interest is a right to a portion of unencumbered prop-
erty value, sometimes shifting in amount as lien

! The Government downplays the circuit split by arguing
that Petitioner did not cite out-of-circuit precedent in the court of
appeals. Resp. at 14-15. Petitioner’s focus there was arguing that
the Government’s position was inconsistent with circuit prece-
dent. Its focus here is that the Ninth Circuit has now created a
significant split.
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amounts change. It is not distinct from the asset itself,
which remains in the estate.

The Opinion builds upon its unsupported concept
that exempt interests in assets exit the estate when it
holds that liens cannot be avoided because exemptions
are determined before distributions. Under the Opin-
ion, (i) the portion of the asset claimed to be exempt
ceases to be property of the estate and vests in the
debtor upon exemption allowance (App. at 15-16 n.2,
18, 28-29), and (i1) “§ 724(a) applies to property that is
part of the estate at the time of distribution [after ex-
emption allowance] based on its express reference to
§ 726(a)(4).” App. at 17.

The Response does not refute Petitioner’s point
that § 726 distribution language is not incorporated
into § 724(a). Pet. at 8. The Government just opines
that the Opinion is correct in stating that the Trustee
can avoid a lien attaching to property of the estate at
the time of distribution, and assumes that means no
avoidance before distribution. Resp. at 9. The Govern-
ment does not explain why § 724(a) avoidance actions
must be determined on the distribution date, which
necessarily occurs after full estate administration with
avoidance actions, claim disputes and other litigation
resolved. The Government simply says that “the trus-
tee lacks the power to avoid a lien that attaches to a
debtor’s exempt property, which is not property of the
estate.” Resp. at 9. But the Government cites only
§ 522(b), which says no such thing.
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II. There is a circuit split on whether a trus-
tee may avoid a lien on property subject to
a claim of exemption.

Cases in other circuits recognize and respect trus-
tee rights to avoid liens on property of the estate de-
spite allowed exemptions of interests in that property
during administration of the case. The Fourth Circuit
so held in Reeves v. Callaway, 546 F. App’x 235 (4th
Cir. 2013). The Response does not directly dispute this
circuit split, but attempts to distinguish it as a case
where the debtor had no equity in the property. Resp.
at 16. That was because the court recognized the prior-
ity of a federal tax lien on the property over the home-
stead exemption, just as Petitioner contends it
trumped the debtor’s homestead exemption in the res-
idence here. Id. at 237. Reeves held that the court could
administer the property over the debtor’s objection de-
spite an allowed homestead exemption instead of
abandoning it out of the estate to the debtor. Id. at 241-
42. The Response argues that the Opinion did not pre-
clude the Trustee from similarly administering the
residence, because he did sell it. Resp. at 13 n.2, 15. But
the residence was sold under the bankruptcy court’s
construction of the law, before the Opinion was issued.
And the Opinion held that despite the residence as an
asset remaining in the estate, the Trustee could not ad-
minister the residence by avoiding the penalty lien on
the residence before it was sold and exited the estate.
App. at 14-15, 15-16 n.2. The Opinion prevents a trus-
tee from exercising avoidance powers of any kind
against assets subject to an exemption interest.
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The Response attempts to avoid the circuit split
between the Opinion and DeGiacomo v. Traverse (In re
Traverse), 753 F.3d 19 (1st Cir.), cert. denied, 574 U.S.
976 (2014), and Morris v. St. John National Bank (In
re Haberman), 516 F.3d 1207 (10th Cir. 2008), by not-
ing that those concerned trustee avoidance of liens un-
der statutory provisions other than § 724(a). Resp. at
16-17. But this merely demonstrates, rather than de-
nies, that the Opinion generates a circuit split by hold-
ing that avoiding powers never apply to exempt
interests that supposedly previously left the estate. It
offers no justification for treating lien avoidance under
various Bankruptcy Code provisions differently. Both
cases hold that a trustee can avoid any lien on exempt
property and exercise the rights of the lienholder with
respect to that exempt property for the benefit of cred-
itors. Traverse, 753 F.3d at 30-31; Haberman, 516 F.3d
at 1208, 1210.

In Traverse, the trustee could not force a sale of
the property because the lien he avoided was not in de-
fault, could not be foreclosed, and the trustee had no
other equity interest he could sell. 753 F.3d at 28-29.
Here, the penalty lien could be foreclosed by the Trus-
tee, stepping into the shoes of the IRS. And in Haber-
man, the trustee could not seize payments exceeding
the value of the security interest because the secured
creditor into whose shoes the trustee stepped could not
do so. 516 F.3d at 1211-12. The Trustee here sought
only to avoid the IRS’s lien. The relevant holdings of
these cases directly conflict with the Opinion’s holding
that a trustee cannot avoid a lien on property subject
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to an exemption and cannot exercise the rights of the
lienholder, here, the IRS.

The Government distinguishes Zubrod v. Duncan
(In re Duncan), 329 F.3d 1195 (10th Cir. 2003) as not
holding that a lien attached to exempt property can be
avoided. Resp. at 17. Duncan does, indeed, hold that
trustees may pursue avoidance actions to recover ex-
empt assets; they are not immune from avoidance. Id.
at 1204. The Government does not address Petitioner’s
cases from other circuits holding that a trustee is enti-
tled to administer estate assets after an exempt inter-
est in the assets has been allowed. Matter of Salzer, 52
F.3d 708, 711 (7th Cir. 1995); In re Orton, 687 F.3d 612,
618-19 (3d Cir. 2012); Coslow v. Reisz, 811 F. App’x 980,
982-84 (6th Cir. 2012). The Eighth Circuit recently
joined these circuits in Goetz v. Weber (In re Goetz),
F.4th _ , 2024 WL 998765 (8th Cir. Mar. 8, 2024). It
held that an increase in equity in a chapter 13 debtor’s
residence resulting from market appreciation was
property of her bankruptcy estate, since the residence
was not abandoned or sold during the case, and thus
subject to trustee administration for creditors upon
conversion of the case to chapter 7.

While these cases admittedly arise in different
contexts than the Opinion, they conflict with its funda-
mental analysis. Given the nationwide importance as-
sumed by published opinions about the Bankruptcy
Code, allowing further percolation of this issue is un-
likely to resolve it, and the split will work immediate
confusion. The Opinion hinges on an exempt interest
in a residence being distinct from the residence itself,
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since that is the only way the exempt interest could
exit the estate while the asset “title” remains in the
estate, which the Government admits. The holdings of
other circuits’ cases rely on exactly the contrary prin-
ciple: no distinction between the asset itself and the
exempt interest in a portion of the asset’s value would
allow this asset value to exit the bankruptcy estate and
escape lien avoidance while the asset itself remains in
the estate.

This circuit split is important, and needs to be re-
solved by this Court. In the large Ninth Circuit, trus-
tees may not avoid liens on assets subject to an
exemption to benefit creditors. In other circuits, trus-
tees can avoid such liens and their creditors recover
more. The Bankruptcy Code is being applied unevenly
and unfairly across the country.

III. The penalty lien the Trustee sought to
avoid attached to the residence.

The Petition argued that the Opinion rests on a
fundamental misconception that the penalty lien at-
tached to the exempt interest in the residence, which
the Opinion held was no longer property of the estate
after lien allowance. Petitioner demonstrated that
this was error. Pet. at 20-22. The Response does not
discredit any of Petitioner’s authorities. Instead, the
Response rests its argument on the erroneous miscon-
ception. The Government repeatedly states that what
the Trustee sought was to avoid the tax lien “that at-
tached to the debtor’s exempt interest” (Resp. at 4); the
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bankruptcy court held the Trustee could avoid the “tax
lien on the homestead exemption” (Id.); the Trustee
sought to “avoid the lien on the exempt property” (Id.
at 5); both the homestead exemption and the non-
exempt interest were subject to the tax lien (Id. at 6);
the court concluded the Trustee could not avoid a lien
“attached to exempt property” (Id.); the Trustee’s argu-
ment is to avoid a “tax lien attached to the debtor’s ex-
empt homestead interest” (Id. at 7); the Trustee lacks
ability to avoid a tax lien “that attached to the debtor’s
exempt property” (Id. at 8); the Trustee “lacks power to
avoid a lien that attaches to a debtor’s exempt prop-
erty” (Id. at 9); the Trustee seeks “to avoid a lien that
attaches to the exempt interest (Id. at 15, Response em-
phasis); the tax lien here is “a lien that attaches to the
exempt property” (Id. at 17).

The lien the Trustee sought to avoid under
§ 724(a) was a lien on the debtor’s physical property
and all interests therein, superior to the homestead in-
terest. See U.S. v. Rodgers, 461 U.S. at 692, 701-02
(1983) (The Government is entitled “to reach the entire
property in which a delinquent taxpayer has or had
any ‘right, title, or interest,”” rendering state-created
homestead and other exemptions against forced sale
ineffective concerning the entire property); Matter of
Voelker, 42 F.3d 1050, 1051-52 (7th Cir. 1994) (“the fed-
eral tax lien attaches to all of a debtor’s property, with-
out exception” including the bankruptcy debtor’s
exempt property).

The Government is satisfied with the tax penalty
lien continuing to encumber a portion of the residence
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value, here sale proceeds, in the possession of the
debtor. Resp. at 18. It contends the Opinion is con-
sistent with authority holding that the Government
can enforce its tax lien despite a state-law exemption.
Id. But the Government does not offer any authority to
support the notion that the Trustee cannot avoid the
penalty lien on the residence itself.

Instead, the Government invents an extra-statu-
tory principle that “the interest in the property is bi-
furcated, [with] both the interest in the asset that
remains in the estate and the amount that is with-
drawn pursuant to the exemption [] each still subject
to the lien.” Resp. at 11; see also Resp. at 13 (“the es-
tate’s portion of the asset had no value”). Its hypothet-
icals rest on the assumption that an exemption
interest in a portion of the residence value is separate
from the residence in a manner that the Trustee can-
not avoid a lien on the residence, although the Trustee
can sell it. As noted above, that concept of an exemp-
tion is contrary to statutory and common law author-
ity. The federal penalty lien attached to the residence,
and Arizona state exemption law did not and could not
override the federal right to seize and foreclose on the
residence. The federal Bankruptcy Code empowers
the Trustee to step into the shoes of the IRS and exer-
cise its collection rights for the benefit of creditors, in-
stead of leaving that money in the possession of the
debtor.
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IV. The Opinion will have far-reaching, adverse
effects.

The Government does not deny that the Opinion
is likely to be extended to other circumstances where
trustees have avoided liens on exempt property under
§ 724(a) for the benefit of creditors. Nor does it deny
that the Opinion may also be extended to avoidance of
non-penalty liens on property subject to homestead ex-
emptions. Pet. at 27. It does not deny the disruptive
effect on trustee administration, or fomenting of litiga-
tion across all circuits. Pet. at 28-29. The Government
does not deny that reversal of the Opinion would not
adversely affect tax collection. Pet. at 30-31.

The Response includes the Opinion concern for a
so-called “double penalty” on debtors resulting from
distributing penalty funds to creditors when the debtor
must still pay her taxes (Resp. at 6-7, 12-13, 18), but
this concern does not excuse disregarding and rewrit-
ing Code provisions. That debtors’ exempt proceeds
will be reduced, and that the Government will continue
to have a priority right to collect taxes, is a deliberate
balancing of interests by Congress. Pet. at 31-32. Con-
gress can change the law. The Ninth Circuit should
have enforced the law as written.

&
v
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CONCLUSION
The Petition should be granted.
Respectfully submitted,
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