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Anited States Court of Appeals
For the Eighth Circuit

No. 22-1900

United States of America
Plaintiff - Appellee
V.
Zerak Brown

Defendant - Appellant

Appeal from United States District Court
for the Eastern District of Missouri - Cape Girardeau

Submitted: June 16, 2023
Filed: August 10, 2023

Before GRUENDER, KELLY, and GRASZ, Circuit Judges.

GRUENDER, Circuit Judge.

Zerak Brown appeals his convictions for assault on a federal officer, see 18
U.S.C. § 111(a), and possession of a firearm in furtherance of a crime of violence,

see 18 U.S.C. § 924(c)(1). We affirm.
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Jeffrey Johnson is a master sergeant for the Missouri State Highway Patrol
(“MSHP”) and a task force officer for the Bureau of Alcohol, Tobacco, Firearms,
and Explosives (“ATF”). He serves in both roles simultaneously, with no set hours
dedicated to either. As a task force officer for ATF, he investigates violations of
federal firearm statutes and does not need approval to pursue an investigation.
Officer Johnson routinely gathers cases from the MSHP that have a possible federal
nexus and prepares them for federal prosecution.

In October 2020, the Viburnum Police Department (“VPD”’) requested MSHP
assistance for an investigation into an alleged sexual assault committed by Zerak’s
father, Ira Brown, at the house they shared. Officer Johnson and another MSHP
officer reported to the VPD, and VPD officers briefed them and explained that Ira
was suspected of illegally possessing automatic weapons. See 18 U.S.C. § 922(0)(1)
(criminalizing the transfer or possession of an automatic weapon). From then on,
Officer Johnson had it “in the back of [his] mind to be on the lookout for anything
that would potentially be a fully-automatic weapon.”

After speaking with the alleged sexual-assault victim, Officer Johnson and the
other MSHP officer visited Ira’s workplace to interview him. The officers went to
his workplace rather than house because they were concerned about his possession
of weapons, including automatic ones. Following the interview, Officer Johnson,
the other MSHP officer, and two VPD officers went to the Brown house to recover
the victim’s belongings and photograph evidence related to the sexual assault.
Officer Johnson also intended to investigate illegal firearm possession if he saw any

automatic weapons in the house.

When they arrived at the house, Zerak was standing on the front porch. He
was uncooperative and agitated. He tried to go back inside, but Officer Johnson
grabbed his hand to stop him, fearing that Zerak would arm himself. Although the
officers attempted to de-escalate the situation, Officer Johnson and Zerak got into a
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scuffle that led to them wrestling on the ground in front of the house. Officer
Johnson tried to get Zerak in a neck restraint, but Zerak got away. After failing to
catch him, Officer Johnson returned to the house and encountered Ira returning
home. Iraignored Officer Johnson’s commands and ran inside. Officer Johnson did
not follow because he was concerned about the kind of weapons that might be in the

house.

Officer Johnson then discussed the situation with his supervisors and decided
to set up a loose perimeter at the house to monitor and secure it with the assistance
of other officers. He then left to apply for a search warrant for the house based on
the sexual-assault allegations. When he returned to photograph the house for the
warrant application, he found Zerak loading things into a truck and carrying a rifle.
Officer Johnson tried to arrest him, but Zerak escaped again. Officer Johnson seized
two AR-style rifles from the truck. ‘

Officer Johnson immediately told his fellow officers what had happened and
instructed them to monitor the area. MSHP Troopers Chris Wakefield and Adam
Shipley each positioned themselves in their cars within a few blocks of the house.
Iron County Sheriff Roger Medley was in the car with Trooper Wakefield. Trooper
Shipley saw Zerak cross the street and, after seeing the troopers, run down a
driveway next to the Brown house. The troopers followed him down the driveway,
where Zerak pointed an AR-15 rifle at them before running away. Finally, Zerak
- was arrested the following day. |

Zerak was indicted for two counts of assaulting a federal officer, see 18 U.S.C.
§ 111(a), and one count of using a firearm to further a crime of violence, see 18
U.S.C. §924(c)(1). Section 111(a) criminalizes “forcibly assault[ing] ... any
person designated in section 1114 of this title while engaged in or on account of the
performance of official duties.” Section 1114 refers to “any officer or employee of
the United States or of any agency in any branch of the United States Government”
or “any person assisting such an officer or employee in the performance of such
duties or on account of that assistance.” The first assault count was based on Zerak’s
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altercation with Officer Johnson; the second on Zerak’s pointing his rifle at Troopers
Shipley and Wakefield and Sheriff Medley. The third count, using a firearm to
further a crime of violence, was based on the second assault count.

At trial, Zerak moved for judgment of acquittal at the close of the
Government’s case and at the close of his own, challenging the sufficiency of the
evidence for all counts. The district court! denied both motions. Zerak was
convicted of all three counts, and the district court denied his subsequent motion for
reconsideration of the denial of his judgment of acquittal. Zerak was sentenced to

125 months’ imprisonment. He appeals his convictions.
II.

We review de novo the district court’s denial of a motion for judgment of
acquittal, viewing the record in the light most favorable to the government, resolving
all evidentiary conflicts accordingly, and accepting all reasonable inferences
supporting the jury’s verdict. United States v. Broeker, 27 F.4th 1331, 1335 (8th
Cir. 2022). We reverse a district court’s denial of a motion for judgment of acquittal
“only if there is no interpretation of the evidence that would allow a reasonable jury
to find the defendant guilty beyond a reasonable doubt.” Id. (internal quotation
marks omitted).

) Zerak does not dispute that Officer Johnson qualifies as a federal officer under
§ 111. See United States v. Luna, 649 F.3d 91, 101-02 (1st Cir. 2011) (concluding
that a local police officer who was deputized as a federal task-force member qualifies
as a federal officer under § 111). Rather, he argues that Officer Johnson was not
“engaged in . . . the performance of official duties” as a federal officer when he was
assaulted because he was investigating only a sexual assault, a state offense. See
§§ 111(a), 1114. Zerak also argues that the state officers were not assisting Officer

The Honorable Stephen N. Limbaugh, Jr., United States District Judge for
the Eastern District of Missouri.
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Johnson “in the performance of such duties” when they were assaulted. See
§§ 111(a), 1114. Both issues are fact questions that the jury decided. See United
States v. Drapeau, 644 F.3d 646, 653 (8th Cir. 2011); ¢f. United States v. Reed, 375
F.3d 340, 345 (5th Cir. 2004) (per curiam).

“Engaged in the performance of official duties” means “acting within the
scope of what the agent is employed to do” as opposed to “engaging in a personal
frolic of his own.” United States v. Street, 66 F.3d 969, 978 (8th Cir. 1995). When
evaluating whether an officer was acting within the scope of his role as a federal
officer, we look to “whether the officer’s actions fall within the agency’s overall
mission” or are otherwise “what an officer ought to do because of being an officer.”
Id. We do not look merely to whether the officer is performing a function within his
job description or “abiding by laws and regulations in effect at the time of the
incident.” Id. There is no bright-line test. United States v. Boone, 738 F.2d 763,
765 (6th Cir. 1984) (per curiam).

We begin with the assault of Officer Johnson. Zerak emphasizes that Officer
Johnson relied solely on a speculative tip about Ira possibly violating federal
firearms law without investigating or corroborating the tip by, for example, asking
Ira about automatic weapons. Essentially, Zerak argues that Officer Johnson was
really investigating a state sexual-assault crime and therefore could not have been

performing official federal duties.

We are not persuaded. Officer Johnson testified that the tip about Ira’s
possible possession of automatic weapons caused him to investigate that federal
offense in addition to the possible state sexual-assault offense. He testified that when
he went to the house the first time, it was in the back of his mind to look for possible
firearms violations. Indeed, his concern about the possible access to weapons is the
reason he did not let Zerak go back inside the house. Thus, the jury could have
concluded that Officer Johnson was fulfilling the mission of the ATF to enforce
federal firearms statutes when he went to the Brown home. See 28 U.S.C.
§ 599A(b)(1). To be sure, he was also conducting a state investigation, but an officer

29
-5

Appellate Case: 22-1900 Page: 5  Date Filed: 08/10/2023 Entry ID: 5304514



can be “engaged in the performance of official [federal] duties” while
simultaneously fulfilling state duties. See Luna, 649 F.3d at 102 (holding that an
officer who played a “dual role” as a state and federal officer at the relevant time
was “engaged in the performance of federal duties”). We therefore affirm Zerak’s
conviction for assault against Officer Johnson.

Next, Zerak argues that there was insufficient evidence to find that the state
officers were assisting Officer Johnson “in the performance of [official] duties.” See
§ 1114. If we agree with Zerak, the conviction for using a firearm to further a crime
of violence must also be reversed because it depends on the count for assault of the
state officers. Zerak cites United States v. Reed, where the Fifth Circuit held that
“for a ‘person’ to be ‘assisting’ a federal officer, there must at least be some evidence
that . . . there was some mutual contemporaneous involvement from which a fact-
finder can find as an evidentiary fact . . . that the person on whom the assault or
attempt was made was assisting the federal officer in the performance of his official
duties.” 375 F.3d at 345. There, an FBI agent had arrived after the defendant had
been arrested for assaulting a state officer, so the Fifth Circuit concluded that there
was no evidence that the state officer was assisting the federal officer under § 1114.
1d. at 344.

Here, there is sufficient evidence that Troopers Shipley and Wakefield and
Sheriff Medley were assisting Officer Johnson “in the performance of [official]
duties” when they were assaulted. Unlike in Reed, the state officers were already
working with Officer Johnson before Zerak pointed a gun at them. After Zerak’s
second escape, Officer Johnson continued to believe that Zerak or Ira might possess
automatic weapons. Officer Johnson took two rifles from Zerak’s car, requested the
assistance of Troopers Shipley and Wakefield to monitor the area, and briefed them
on his encounter with Zerak. Zerak emphasizes that the state officers did not know
about Officer Johnson’s plan to look for possible automatic weapons and that they
were securing the house so he could get a search warrant related to the state sexual-
assault investigation. But all that is required is that the state officers provided

“supplemental help or support” to Officer Johnson “in carrying out some task of
30
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mutual involvement.” See id. The assisting officers did not need to know about the
federal investigation when the officer directing their actions, Officer Johnson,
simultaneously was conducting a federal investigation. See United States v. Smith,
296 F.3d 344, 347 (5th Cir. 2002) (affirming a conviction under § 1114 where one
officer was conducting a federal investigation even though the assisting officers
were unaware of the federal investigation). In sum, a reasonable jury could find that
Troopers Shipley and Wakefield and Sheriff Medley were assisting Officer Johnson
in determining whether there were federal firearms violations—a task of mutual
involvement.

III.

For the foregoing reasons, we affirm Zerak’s convictions.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 22-1900

United States of America
Plaintiff - Appellee
v.
Zerak Brown

Defendant - Appellant

Appeal from U.S. District Court for the Eastern District of Missouri - Cape Girardeau
(1:20-cr-00168-SNLJ-2)

JUDGMENT
Before GRUENDER, KELLY and GRASZ, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court, briefs of the parties and was argued by counsel.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

August 10, 2023

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans "?_ o
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Case; 1:20-cr-00168-SNLJ Doc. #: 166 Filed: 04/20/22 Page: 1 of 8 PagelD #:929

UNITED STATES DISTRICT COURT
EASTERN _DISTRICT OF MISSOURI

UNITED STATES OF AMERICA § JUDGMENT IN A CRIMINAL CASE
§
v, §
§ Case Number 1:20-CR-00168-SNLJ - (2)
ZERAK BROWN § USM Number: 16397-509
§.  Jason Paul Hine
§ De_fendant’s Attomey ’
THE DEFENDANT:

[ | pleaded guilty to count(s)

D pleaded guilty to count(s) before a U.S. Magistrate
Judge, which was accepted by the court.

0 pleaded nolo contendere to count(s) which was
accepted by the court

Bd | was found guilty on count(s) after a plea of not guilty | 2.3 and 4 on 11/16/21

The defendant is adjudicated guilty of these offenses:

Title & Section / Nature of Offense ‘ v Offense Ended Count
18:111(a)1) Assaulting/Resisting/Impeding Officers 10/23/2020 . 2rs
18:111(a)(1) and 18:111(b) Assaulting/Resisting/Impeding Officers 10/23/2020 3rs
18:924( c)(1)(A) and 924 (c)(1)(A)(i))  Brandishing A Firearm In Furtherance Of A Crime Of 10/23/2020 © 4rs

: Violence

The defendant is sentenced as provided in pages 2 through 7 of this Judgment The sentence is imposed pursuant to the Sentencing
Reform Act of 1984.

[0 The defendant has been found not guilty on count(s)
0] Count(s) Ois [ are dismissed on the motion of the United States

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If
ordered to pay restitution, the defendant must notify the court and Umted States attorney of material changes in economic

circumstances.

April 20, 2022

" Dateof Imposition of Judgment

Bl

Slgnarure of Judge

- STEPHEN N. LIMBAUGH, JR.
UNITED STATES DISTRICT JUDGE

Name and Title of Judge

April 20, 2022

Date
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Case: 1:20-cr-00168-SNLJ Doc. #: 166 Filed: 04/20/22 Pagé: 2 of 8 PagelD #: 930
AO 243B (Rev. MOED 9/19) Judgment in a Criminal Case Judgment -- Page 2 of 7

DEFENDANT: . ZERAK BROWN
CASENUMBER:  1:20-CR-00168-SNLJ-ACL(2)

IMPRISONMENT

\

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total term of:

125 months. This term consists of a term of 41 months on counts 2 and.3 to be served concurrently, and 84 months
on count 4, to be served consecutive-to counts 2 and 3. This sentence shall be served concurrently to any sentences
imposed in Docket No.: 21IR-CR00428 and in any other sentences. in any other case.
The court makes the following recommendations to the Bureau of Prisons: _ ,
While in the custody of the Bureau of Prisons, it is recommended the defendant be evaluated for participation

in an Occupational/Educational program, specifically, in welding. Such recommendations are made to the
extent they are consistent with the Bureau of Prisons policies.

The defendant-is remanded to the custody of the United States Marshal.
[0 The defendant shall surrender to the United States Marshal for this district:

[ at 0O am. O pm. on
[0 as notified by the United States Marshal.
[ The defendant shall surrender for service of senitence at the institution designated by the Bureau of Prisons:

_ D before 2 p.m. on
[0  as notified by the United States Marshal.
[0 as notified by the Probation or Pretrial Services Office.

MARSHALS RETURN MADE ON SEPARATE PAGE
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 22-1900
United States of America
Appellee
V.
Zerak Brown

Appellant

Appeal from U.S. District Court for the Eastern District of Missouri - Cape Girardeau
(1:20-cr-00168-SNLJ-2)

ORDER

Appellant’s motion for appointment of counsel is denied.

September 01, 2023

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 22-1900
United States of America
Appellee
V.
Zerak Brown

Appellant .

Appeal from U.S. District Court for the Eastern District of Missouri - Cape Girardeau
(1:20-cr-00168-SNLJ-2)

ORDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is

also denied.

October 17, 2023

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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