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NOT FOR PUBLICATION F I L E D
UNITED STATES COURT OF APPEALS SEP 12023
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
UNITED STATES OF AMERICA, No. 22-10208
Plaintiff-Appellee, D.C. Nos.
2:21-cv-02155-APG-EJY
v. 2:20-mj-01041-EJY-1
MARK DAVID GALLOWAY,
MEMORANDUM®
Defendant-Appellant.

Appeal from the United States District Court
for the District of Nevada
Andrew P. Gordon, District Judge, Presiding

Submitted August 23, 2023
San Francisco, California

Before: BUMATAY, KOH, and DESALI, Circuit Judges.
Mark Galloway (“Galloway’) appeals his conviction for operating a motor
vehicle while under the influence of alcohol in the Lake Mead National Recreation

Area, in violation of 36 C.F.R. § 4.23(a)(1) and 16 U.S.C. § 3. We affirm.

1. Sufficient evidence supports Galloway’s conviction. A conviction

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

sk

The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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under 36 C.F.R. § 4.23(a)(1) requires the government to prove that the defendant
“(1) was operating a vehicle; (2) while under the influence of alcohol; (3) to a
degree that rendered him incapable of safe operation.” United States v. Stanton,
501 F.3d 1093, 1099 (9th Cir. 2007). Galloway challenges the sufficiency of the
evidence as to the third element. Galloway relies on the testimony of the arresting
officer, National Park Service Ranger Dylan Romine (“Romine”), that Romine
would immediately pull over someone who was driving dangerously or was
incapable of safe operation but did not immediately pull Galloway over. However,
a reasonable factfinder could still find that Galloway was driving while intoxicated
at a level rendering him “incapable of safe operation.” 36 C.F.R. § 4.23(a)(1).
Viewed in the light favorable to the verdict, the evidence of Galloway’s driving
and post-stop behavior, such as pulling down his pants, along with Galloway’s
performance on the field sobriety tests and the rangers’ observations that Galloway
had alcohol on his breath and was slurring his speech, support such a finding.'

2. Galloway also contends that the rangers violated his Fourth
Amendment rights by conducting a seizure that exceeded the scope of a Terry stop

and was not supported by probable cause. See Terry v. Ohio, 392 U.S. 1 (1968).

! Even though Galloway challenges the admission of some of this evidence, we
“assume that the evidence at trial was properly admitted” when reviewing the
sufficiency of the evidence. United States v. Freeman, 498 F.3d 893, 908 (9th Cir.
2007) (quoting United States v. Vizcarra-Martinez, 66 F.3d 1006, 1009 (9th Cir.
1995)).

2
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Galloway does not contest that the rangers had reasonable suspicion to stop his
vehicle at the outset, based on the report that Galloway was leaving the site of a
physical domestic violence altercation and may have had a firearm. See id. at 19—
22. Under the circumstances, ordering Galloway out of the vehicle with guns
drawn did not convert the stop into a de facto arrest. See, e.g., United States v.
Jacobs, 715 F.2d 1343, 1345-46 (9th Cir. 1983) (per curiam); United States v.
Greene, 783 F.2d 1364, 136768 (9th Cir. 1986).

We need not decide whether handcuffing Galloway, or any of the rangers’
subsequent actions (including prolonging the stop), took the stop outside the scope
of Terry because the rangers had probable cause to arrest Galloway for driving
under the influence by the time they handcuffed him. Galloway’s driving patterns,
which Romine observed for five to six minutes, coupled with Galloway’s behavior
after he was stopped, would permit “a prudent person . . . [to] conclude[] that there
was a fair probability” that Galloway had been driving under the influence. United
States v. Lopez, 482 F.3d 1067, 1072 (9th Cir. 2007) (quoting United States v.
Smith, 790 F.2d 789, 792 (9th Cir. 1986)).>

3. Galloway has not shown that the purported misinformation Romine

gave Galloway about the consequences of refusing a chemical breath test

? Galloway argues that any probable cause dissipated after the rangers received a
report from another ranger who had spoken to Galloway’s wife, but that report had
no bearing on the existence of probable cause for driving under the influence.

3
Appx. A, p. 3
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constitutes a due process violation. Unlike the cases on which Galloway relies,
Galloway did not refuse a test, was not charged with refusing a test, and is not
challenging a refusal-based charge or sentence. See United States v. Harrington,
749 F.3d 825, 827-30 (9th Cir. 2014) (reversing a conviction for refusing to
submit to a test because it was “fundamentally unfair to convict Harrington on the
refusal charge when he was told time and again that his refusal to submit to a blood
alcohol test was not in itself a crime, even though it was”); Roberts v. Maine, 48
F.3d 1287, 1291-92 (1st Cir. 1995) (finding that imposition of a mandatory jail
sentence for refusal to take a blood alcohol test was fundamentally unfair).
Galloway has not shown how receiving accurate information about the
consequences of refusal would have affected his conviction under 36 C.F.R.

§ 4.23(a)(1). Galloway has also not demonstrated or argued that his right to
counsel had attached at the time of the refusal. Therefore, we reject Galloway’s
arguments based on Romine’s statement that refusing to do a test without a lawyer
would constitute a refusal.

4, Even assuming that Romine’s testimony about the results of the
horizontal gaze nystagmus (“HGN”) field sobriety test was improperly admitted,
any error was harmless. See United States v. Martin, 796 F.3d 1101, 1105 (9th Cir.
2015) (“Even if an evidentiary ruling was incorrect, we will vacate a conviction

299

only if that ruling ‘more likely than not affected the verdict.”” (quoting United

4
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States v. Pang, 362 F.3d 1187, 1192 (9th Cir. 2004))). Based on the strength of the
evidence and the magistrate judge’s statements in rendering the verdict, the
government has met its burden to show harmlessness by a preponderance of the
evidence. See id. Therefore, we do not decide whether the trial court abused its

discretion in admitting Romine’s testimony.

AFFIRMED.
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UNITED STATES COURT OF APPEALS F I L E D
FOR THE NINTH CIRCUIT OCT 24 2023
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS
UNITED STATES OF AMERICA, No. 22-10208
Plaintiff-Appellee, D.C. Nos.
2:21-cv-02155-APG-EJY
V. 2:20-mj-01041-EJY-1
District of Nevada,
MARK DAVID GALLOWAY, Las Vegas
Defendant-Appellant. ORDER

Before: BUMATAY, KOH, and DESAI, Circuit Judges.

The panel has unanimously voted to deny the petition for rehearing en banc.

The full court has been advised of the petition for rehearing en banc, and no judge

has requested a vote on whether to rehear the matter en banc. Fed. R. App. P. 35.

The petition for rehearing en banc is DENIED.
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
UNITED STATES OF AMERICA, Case No.: 2:21-cv-02155-APG
Plaintiff Order Denying Appeal and Affirming
Conviction
V.
[ECF No. 1]
MARK DAVID GALLOWAY,

Defendant

Defendant Mark Galloway appeals Magistrate Judge Youchah’s decision finding him
guilty of operating a motor vehicle while under the influence of alcohol under 36 C.F.R.

§ 4.23(a)(1). The facts are detailed in the briefs, evidentiary hearing, and bench trial in this case
and in the underlying proceedings before Judge Youchah, United States v. Galloway, 2:20-mj-
01041-EJY. I therefore do not set forth the facts except as necessary to address the issues
Galloway raises on appeal.

Galloway’s appeal asserts four challenges to his conviction. First, he argues evidence
from his detention must be suppressed because he was arrested without probable cause, any
probable cause dissipated when the park rangers received exculpatory information, and the stop
was unlawfully prolonged when the rangers illegally searched his car. Second, Galloway
contends that one of the rangers who pulled him over violated his due process rights by
providing Galloway inaccurate information about the consequences of refusing to take a
breathalyzer test. Third, he contends that Magistrate Judge Youchah erred by allowing a ranger
to give expert testimony regarding the correlation between a certain type of field sobriety test
and intoxication. Finally, he contends there was insufficient evidence to support the conviction.

I deny Galloway’s appeal and affirm the conviction.

Appx. C, p. 7
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I. Search and Seizure

Prior to trial, Galloway moved to suppress the alcoholic beverage found in his car, the
field sobriety tests, and the breathalyzer test based on his allegedly illegal stop. United States v.
Galloway, 2:20-mj-01041-EJY, ECF No. 17. Magistrate Judge Youchah granted this motion in
part and excluded evidence found in Galloway’s car because the Government agreed to not
present in its case-in-chief anything found in the search of the car. ECF No. 12 at 17. But she
denied the rest of the motion, concluding that the rangers had reasonable suspicion to stop
Galloway, the rangers’ use of weapons and handcuffs did not change the stop into an arrest
requiring probable cause, and the length of the detention was reasonable. Id. at 13-19.

Galloway raises three issues on appeal related to his roadside detention. First, he argues
the rangers’ use of weapons and handcuffs turned the stop into an arrest for which they did not
have probable cause. Second, he contends that even if the rangers had probable cause to arrest
him, it dissipated when they received exculpatory information relayed from another ranger.
Finally, he contends that the rangers unreasonably prolonged the traffic stop by conducting an
unconstitutional search of his vehicle.

The Government responds that the rangers had reasonable suspicion to stop Galloway,
and the level of force they used did not turn the stop into an arrest requiring probable cause. The
Government asserts that handcuffing Galloway and placing him in the back of the patrol vehicle
also did not turn the stop into an arrest, but even if it did, the rangers had probable cause at that
point to believe Galloway was driving under the influence. The Government asserts that
information relayed from another ranger did not dissipate probable cause because the rangers
were not required to credit Galloway’s wife’s statements given the context of a domestic

violence situation. Further, the Government argues that Galloway’s wife’s statements did not

Appx. C, p. 8
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dissipate probable cause that Galloway was driving under the influence. Finally, the
Government argues that the Judge Youchah did not err in concluding the rangers had an
objectively reasonable (even if mistaken) belief that they had probable cause to search the car.

I review the denial of a motion to suppress de novo and any underlying fact findings for
clear error. United States v. Vandergroen, 964 F.3d 876, 879 (9th Cir. 2020). I review de novo
whether a Terry! stop became a de facto arrest. United States v. Miles, 247 F.3d 1009, 1012 (9th
Cir. 2001). Ireview de novo whether the rangers had reasonable suspicion and probable cause,
but [ review “findings of historical fact only for clear error and . . . give due weight to inferences
drawn from those facts by resident judges and local law enforcement officers.” Ornelas v. United
States, 517 U.S. 690, 699 (1996).

Magistrate Judge Youchah’s order sets forth the proper legal analysis and factual bases
for the decision that the rangers had reasonable suspicion to conduct the stop and the rangers’
initial use of weapons and handcuffs did not turn the stop into an arrest. ECF No. 12 at 11-17.
Consequently, I adopt that analysis as my own.

Under the totality of the circumstances analysis for determining whether probable cause
exists, the rangers must consider potentially exculpatory information. Crowe v. Cnty. of San
Diego, 608 F.3d 406, 433 (9th Cir. 2010). Ranger Romine explained why the rangers concluded
that the alleged victim’s statement did not rule out the possibility that Galloway had a gun or
physically assaulted her. In Romine’s experience, domestic violence victims often lie or are
reluctant to give information against their abusers. ECF No. 6-1 at 197-99. Further, the victim
might not know whether Galloway had a gun, the rangers had already found 40 caliber

magazines in the car, and the rangers were also investigating Galloway for driving under the

U Terry v. Ohio, 392 U.S. 1 (1968).

Appx. C, p. 9
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influence. ECF No. 12 at 9. Consequently, the rangers reasonably concluded that the victim’s
statements did not dissipate probable cause.

Finally, the search did not unreasonably prolong the stop because by the time the rangers
searched the car, they had probable cause to believe that Galloway was driving under the
influence based on Romine’s observations of Galloway’s driving before the stop and Galloway’s
conduct after the stop. /d. at 5-8, 18-19 & n.62 (“Had the government not conceded the Rangers
lacked probable cause to search of Galloway’s car for evidence of a DUI, the Court would likely
have found this search lawtul”); see Hart v. Parks, 450 F.3d 1059, 1066 (9th Cir. 2006) (stating
that “under the totality of the circumstances, a prudent person would have concluded that there
was a fair probability that the suspect had committed a crime” (simplified)); United States v.
Childs, 277 F.3d 947, 952 (7th Cir. 2002) (stating that “arrested persons (unlike those stopped at
checkpoints, or on reasonable suspicion) need not be released as quickly as possible”) (emphasis
omitted)). The search was only approximately seven minutes long, and the remainder of the stop
was directed at continuing to investigate whether Galloway was involved in a domestic assault
and whether he was driving under the influence. ECF No. 12 at 9-11. I need not decide whether
the search itself was constitutionally permissible because the Government agreed not to use at
trial any of the evidence obtained from the car search. /d. at 17.

II. Due Process

Galloway contends that Romine violated his due process rights by inaccurately
describing the consequences of Galloway refusing to take the breathalyzer test and by refusing
Galloway’s request to call an attorney before taking the test. The Government responds that

there was no due process violation, there is no right to an attorney before taking a breathalyzer,

Appx. C, p. 10
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and there is no remedy because the Magistrate Judge dismissed the charge of driving with a
blood alcohol content of over .08 percent.

Judge Youchah’s decision sets forth the proper legal analysis and evidentiary bases for
her decision and I adopt it as my own. ECF No. 12 at 21-35. Additionally, the Government
argues that Galloway has not identified a remedy for any alleged violation because the driving
above the legal limit charge was dismissed. ECF No. 11 at 49. Galloway replies that he “did not
provide a specific remedy to this Court because such a remedy would rest with the Magistrate
Judge” exercising her supervisory power. ECF No. 15 at 20. He suggests the Magistrate Judge
could either dismiss the complaint or prevent the Government from using the test. But Judge
Youchah found sufficient evidence to convict Galloway without reference to the breathalyzer
results. ECF No. 6-1 at 345-48. She referenced the breathalyzer results as additional evidence to
support the conviction, but she made clear that she would have found Galloway guilty even
without that evidence. Id. And, as discussed below, there was sufficient evidence to support the
conviction even without the breathalyzer results. Consequently, exclusion would not change the
outcome. And because exclusion would not change the outcome, Judge Youchah would not be
justified in exercising her supervisory power to dismiss a criminal charge where there is no
prejudice to Galloway. See, e.g., United States v. Isgro, 974 F.2d 1091, 1097 (9th Cir. 1992), as
amended on denial of reh’g (Nov. 25, 1992) (A “court should not use its supervisory powers to
mete out punishment absent prejudice to a defendant.” (emphasis omitted)).

III. Testimony About the Horizontal Gaze Nystagmus Test

Galloway contends that Magistrate Judge Youchah abused her discretion in admitting

Romine’s testimony about the horizontal gaze nystagmus (HGN) test. Galloway argues that

testimony about the test’s efficacy or its causal connection to intoxication requires expertise that

Appx. C, p. 11
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Romine lacked. The Government responds that Judge Youchah did not abuse her discretion in
admitting the testimony because Romine had received training on the relationship between the
HGN test and intoxication, and he was allowed to testify only as to his knowledge on how to
perform the test and as to his training that the test may reveal signs of intoxication. The
Government also contends that even if the evidence was inadmissible, any error is harmless
because there was other overwhelming evidence to support the conviction.

I review Judge Youchah’s decision to admit evidence for an abuse of discretion. Muniz v.
Amec Const. Mgmt., Inc., 623 F.3d 1290, 1294 (9th Cir. 2010). Judge Youchah did not abuse her
discretion by allowing Romine to testify that, based on his training and specialized knowledge
gained from experience, the results of an HGN test may be one indication among many in
determining whether an individual is intoxicated. ECF No. 6-1 at 75-77, 154-55, 212-18, 224-25,
261-63; United States v. Galloway, 2:20-mj-01041-EJY, ECF No. 58; Elosu v. Middlefork Ranch
Inc., 26 F.4th 1017, 1025 (9th Cir. 2022) (stating that in determining whether to admit expert
testimony, the judge as “gatekeeper” cannot exclude a “relevant opinion offered with sufficient
foundation by one qualified to give it” (simplified)). Galloway was able to cross-examine
Romine on the limits of the test and other possible explanations for test results besides
intoxication. ECF No. 6-1 at 3, 221-23, 313-15; Primiano v. Cook, 598 F.3d 558, 564 (9th Cir.
2010), as amended (Apr. 27, 2010) (“Shaky but admissible evidence is to be attacked by cross
examination, contrary evidence, and attention to the burden of proof, not exclusion.”).
IV. Sufficiency of the Evidence

Galloway contends that there was insufficient evidence to prove he was incapable of
safely operating his vehicle because Judge Youchah watched several minutes of his driving from

the dash cam video, and she commented that there was insufficient evidence from the video to

Appx. C, p. 12
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show that Galloway was incapable of safely operating the vehicle. The Government responds
that merely because the rangers stopped Galloway before he caused an accident does not mean
that there is insufficient evidence to support the conviction. The Government asserts that Judge
Youchah had ample evidence to convict besides the dash cam video, such as Galloway’s driving
before he was stopped, his conduct after he was stopped, the failed the field sobriety tests, and
his blood alcohol content.

I review de novo whether there was sufficient evidence to support the conviction. United
States v. Stanton, 501 F.3d 1093, 1099 (9th Cir. 2007). “There is sufficient evidence to support a
conviction if, viewing the evidence in the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond a reasonable doubt.” /d.
(simplified).

Title 36 C.F.R. § 4.23(a)(1) prohibits a person from driving “[u]nder the influence of
alcohol, or a drug, or drugs, or any combination thereof, to a degree that renders the operator
incapable of safe operation.” To find Galloway guilty, Judge Youchah had to find beyond a
reasonable doubt that Galloway “(1) was operating a vehicle; (2) while under the influence of
alcohol; (3) to a degree that rendered him incapable of safe operation.” Stanton, 501 F.3d at
1099.

Galloway does not dispute that he was operating a vehicle while under the influence of
alcohol. Viewing the facts in the light most favorable to the prosecution, there was ample
evidence to support the conclusion that Galloway was incapable of safely operating his car even
without considering the breathalyzer results. Galloway’s driving, his post-stop conduct, his
admission that he had four or five beers, the smell of alcohol on his breath, and several indicia of

intoxication from the field sobriety tests support the conviction. ECF No. 6-1 at 345-48; see also

Appx. C, p. 13
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Stanton, 501 F.3d at 1095-97, 1099-1101; United States v. French, 468 F. App’x 737, 739 (9th
Cir. 2012).
V. Conclusion

I THEREFORE ORDER that defendant Mark David Galloway’s appeal (ECF No. 1) is
DENIED and Magistrate Judge Youchah’s ruling convicting him of operating a motor vehicle
while under the influence of alcohol under 36 C.F.R. § 4.23(a)(1) is AFFIRMED.

DATED this 17th day of August, 2022.

G

ANDREW P. GORDON
UNITED STATES DISTRICT JUDGE

Appx. C, p. 14
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
k %k ok

UNITED STATES OF AMERICA, Case No. 2:20-mj-01041-EJY

Plaintiff,

ORDER
V.

MARK GALLOWAY,

Defendant.

This Order arises from Defendant Mark Galloway’s (“Galloway”) Motion to Suppress in
which he argues that Lake Mead National Recreation law enforcement Rangers Romine and Fitch
(the “Rangers”) lacked probable cause to arrest him and subsequently search his car. ECF No. 17 at
1. Galloway also contends that he did not voluntarily consent to a field sobriety test. /d. The Court
has considered Galloway’s Motion, the Government’s Response (ECF No. 22), and Galloway’s
Reply (ECF No. 26). The Court also considered supplemental briefing at ECF Nos. 39 and 40. The
Court held evidentiary hearings on June 16 and 23, 2021, and has considered all testimony given
and arguments made.

I Background

On December 6, 2020, at approximately 9:34 p.m., Lake Mead Interagency Dispatch Center
(“Dispatch”) 911 Dispatcher Christina Votipka (“Votipka™)! received a call from a man at the
Callville Bay campground in the Lake Mead National Recreation Area (“Lake Mead”).> The man
(identified in testimony as the Reporting Party or “RP”) told Votipka that there were only six or
seven people camping and that he heard an incident between two other campers—a man and a
woman. 06/16/21 Hearing Testimony (“06/16 Test.”) at 10:23:46-10:23:50; 10:30:27-10:30:31;
Gov’t Ex. 2. The RP (i) provided his name and other identifying information, (ii) gave Dispatch the

campground number in which he is staying (22), (iii) stated that the man had been on the phone

! Votipka was credible at all times during her testimony.

The times on the Dash Cam and Dispatch recordings are reported in military time. The Court has converted all
of these times to standard time for ease of review.

Appx. D, p.'15
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swearing, yelling, and screaming, (iv) explained a woman arrived yelling she was hurt and wanted
to go to the hospital, (v) heard the woman repeatedly called the man “Mark,” (vi) confirmed there
was a physical altercation between the two people; (vii) stated the man said he had a gun, (viii) saw
the man leave the campground in a dark colored Jeep Liberty and go left, and (ix) was unsure if the
woman was with the man. 06/16 Test. 11:51:05-11:51:15; Gov’t Ex. 2; see also Gov’t Ex. 1, at 47
(Incident Detailed Report referred to in testimony as the “CAD”)%; Gov’t Ex. 3. Votipka
immediately dispatched a call to any available officer and at approximately 9:37 p.m. Ranger
Romine (“Romine”) responded first making him lead officer on the case. Votipka gave Romine the
information reported by the RP, confirmed it was possible that the female victim was in the car with
the man, and contacted Ranger Fitch (“Fitch”) as backup for Romine.* Gov’t Ex. 1 at 39, 47; Gov’t
Exs. 3, 8, 10, 12, 16, 18.°

Romine testified that, based on the information provided by Dispatch, he understood he was
responding to an assault (a physical altercation) at Callville Bay campground, where a woman was
screaming for help, a man said he was going to grab a gun, the man left the campground in a dark
Jeep Liberty, and that it was unknown if the woman/victim was with the man who drove away. 06/16
Test. 12:47:24-12:47:30; 12:49:06-12:49:41, 12:56:36-12:56:42, 12:56:51-12:57:04; Gov’t Ex. 3.°
Romine lives approximately 400 yards from Callville Bay campground and confirmed there is one
road going into and out of the campground (Callville Bay Access Road), that a person at campsite
22 could hear what was going on at campsite 18,” and that the Access Road connects to only one

road (Northshore Road). 06/16 Test. 12:50:25-12:52:22, 1:04:15-1:04:46; Gov’t Ex. 6. Because

3 There is no dispute that the entries in the Incident Report (Gov’t. Ex. 1) were made approximately one to two

minutes after Votipka received or made a call to officers responding to the December 6, 2020 event.

4 The testimony by the Rangers was at all times credible.

3 Fitch confirmed he heard the same report as Romine. 06/23/21 Hearing Testimony (“06/23 Test.”) 1:50:57-
1:51:31. Fitch also radioed Dispatch as he was leaving the Ranger Station to confirm a description of the car he was
looking for, and that the man driving the car had a gun. Id. at 1:58:21-1:58:56; Gov’t Ex. 14. Fitch explained that
officers need to know if they are pursuing a man reported to be leaving a scene of potential physical violence because
this creates danger to the officers themselves. 06/23 Test. 1:59:02-1:59:18.

6 Romine admitted that he was not told that the man had used the gun, there was blood or that the gun was at the
campsite; and, he did not speak to the victim, assess her for injuries or speak to the RP or any other witnesses. 06/16
Test. 3:47:24-3:47:58. Romine knew the victim and RP were different people and Romine called Ranger Thompson as
backup to go to the campsite to assess the situation while he pursued the alleged perpetrator. Id.

7 Fitch confirmed his familiarity with Callville Bay campground and that a person at site 22 would hear people
at site 18 shouting at each other. 06/23 Test. 1:54:29-1:54:50.
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Romine knew the car left the campground and headed toward Northshore Road, he decided to
proceed after the car turning on his Dash Cam Video Recorder (Gov’t Ex. 4) at approximately 9:38
p.m. Gov’t Ex. 9. Despite leaving the campground approximately 20 to 30 seconds after he heard
the other car leave, and driving well over the speed limit (as much as 70-80 miles an hour), Romine
did not catch up to the Jeep Liberty for over five minutes. Gov’t Ex. 4 at 9:44 p.m.; 06/16 Test.
1:18:15-1:19; 1:21:43-1:43:56. Romine saw no other car on Callville Bay Access Road, and there
were no other cars seen on Northshore Road. Romine confirmed that at this time (9:44 p.m.) he did
not know if the victim was in the vehicle, whether she was in the vehicle against her will or if an
assault was ongoing. 06/16 Test. 1:26:21-1:26:40.

Romine ran the Jeep Liberty’s license plate through Dispatch, which came back clear and
registered to Mark Galloway. Romine also waited for Fitch to catch up to him because, based on
the severity of the reported crime, he would not make the stop alone. Romine did this for safety
reasons, as confirmed by Fitch, because the person driving the car was reported to potentially have
a gun, the person he was stopping could be armed and violent, the victim could still be in the car,
and the victim was still in potential danger from the driver. 06/16 Test. 1:29:42-1:30:16; 06/23 Test.
2:01:43-2:02:18, 2:04:30-2:04:43. At 9:44 p.m., Romine reported he saw the car rock back and
forth, with movement inside, suggesting potential furtive movements including someone reaching
for or hiding something. Gov’t Ex. 18; Ex. 1 at 39; 06/16 Test. 1:31:46-1:32:22. In total, Romine
watched Galloway drive on Northshore Road for five to six minutes, observing, in addition to the
rocking, Galloway’s late reactions on corners, inconsistent speed, and the car moving back and forth
from the fog line to the center line, leading Romine to believe Galloway was driving under the
influence. 06/16 Test. 1:40:32-1:42:37, 1:50:13-1:50:42.%

At approximately 9:45:50, Romine and Fitch spoke and agreed to do a high risk stop. Gov’t
Ex. 19. Romine explained that his training and experience together with the totality of the

information available (including, but not limited to, the reported physical assault and that Galloway

8 Romine agreed on cross that Galloway touched, but did not cross the center line, cars speed up and slow down

going up and down hills, and that Galloway took no evasive maneuvers to avoid Romine’s pursuit. 06/16 Test. 3:50:40-
3:51:37, 3:52:23-3:52:51, 3:56:49-3:56:54.
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was getting or had a gun) suggested a high potential for violence and led to his decision that
Galloway could be armed and dangerous. 06/16 Test. 1:43:29-1:45:33. Romine also explained, and
Fitch confirmed, that the high risk stop decision was supported by Romine’s observation that the car
he followed was the same car Dispatch described—a dark colored Jeep Liberty that left Callville
Bay campground after a reported assault with a man making threats referring to a gun. 06/16 Test.
1:50:52-1:51:33; 06/23 Test. 2:14:30-2:14:41.° Tt is uncontroverted that when this decision was
made there was no information reported contradicting any of the information on which the Rangers
decided to make a high risk stop. 06/16 Test. 1:45:34-1:45:44; Gov’t Ex. 19 at 9:45:50 p.m.
Approximately one minute later, Romine received confirmation from Dispatch that it was unknown
if the victim was in the vehicle. Gov’t. Ex. 20; 06/16 Test. 1:46:38-1:47:16. At 9:49 Romine and
Fitch made the high risk stop. Gov’t Ex. 22; 06/16 Test. 1:49:04-1:49:17.1°

Romine activated his emergency lights at 9:49:50, and Galloway stopped almost immediately
while Fitch’s patrol vehicle blocked the other lane of traffic. Gov’t Ex. 4; 06/16 Test. 1:52:20-
1:52:45. The Rangers had weapons drawn and took cover because Galloway was reported to be
leaving the scene of a violent crime, potentially armed with a weapon. 06/23 Test. 2:13:01-2:14:02,
2:16:18-2:16:33. The Dash Cam Video (Gov’t Ex. 4) shows Romine told Galloway to put his hands
out the window and open his car door with his left hand. Galloway did not comply and temporarily
pulled his hands back into his car, while yelling about his seatbelt and screaming the f-word, causing
Romine and Fitch further concern that Galloway might be reaching for a gun. Gov’t Ex. 4. at 9:50-
9:51 p.m.; 06/16 Test. 1:53:40-1:55:16; 06/23 Test. 2:17:52-2:18:52. As Galloway continued to yell
expletives and not comply with Romine’s commands, the Rangers became increasingly concerned
that Galloway was under the influence. In the Rangers’ experience, sober people do not behave as

Galloway did. 06/16 Test. 1:55:50-156:17; 06/23 Test. 2:21:10-2:23:10; Ex. 4 at 9:50-9:53.

9 Fitch explained that there are only two options when a car leaves Callville Bay campground, the man leaving

was reported to go left, based on the direction the car was headed and timeline provided over the radio, he was confident
he was encountering the car in which Galloway had left the campground. 06/23 Test. 2:09:06-2:09:47.

10 Fitch confirmed that as of 9:49 p.m. he had no information suggesting anything other than Galloway was
potentially armed, that the stop was high risk, and that he did not know the location of the victim. 6/23 Test. 2:07:28-
2:07:34; Gov’t Ex. 1 at 39.
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As Galloway opened his car door and stepped out of his vehicle, Romine instructed Galloway
to place his hands over his head and briefly lift his shirt at the waist so Romine could clear
Galloway’s waist band for weapons. 06/16 Test. 1:56:42-1:57:00; see also Gov’t Ex. 4: at 9:50:50-
9:51:32. Galloway briefly lifted and dropped his shirt, and then pulled his pajama bottoms and
underwear down so that he was naked from the waist to his knees. Id. at 1:57:00-1:58:15; Gov’t Ex.
4 at 9:51:21-9:51:31.'"' Romine testified that while at that point he did not believe Galloway had a
weapon on him, Galloway was still aggravated, erratic, and non-compliant with commands. /d. at
1:58:24-1:58:34; 4:00:40-4:02:51; Gov’t Ex. 4 at 9:50:15-9:51:31. In fact, Romine repeatedly
instructed Galloway to turn around and walk backwards to the patrol vehicle, but Galloway did not
comply and instead walked face forward to Romine’s car. Gov’t Ex. 4 at 9:51:17-9:51:37. Romine
and Fitch explained this concerned them as Galloway’s continued noncompliance further supported
that Galloway was under the influence and potentially violent. 06/16 Test. 1:58:40-1:59:13; 06/23
Test. 2:21:10-2:23:10. As Galloway arrived at Romine’s car, Romine stated once that if Galloway
continued not to obey commands he could be tased. Gov’t Ex. 4 at 9:51:37-9:51:40.

Galloway continued using expletives, continued not to obey commands, and challenged
Romine stating he was pulled over for nothing. Gov’t Ex. 4 at 9:51:41-9:52:49. Romine, who had
his agency-issued AR-15 rifle trained on Galloway while speaking to him, and Fitch, who had his
side arm drawn and pointed at Galloway, agreed that Fitch would frisk and handcuff (lay hands on)
Galloway while Romine would keep his rifle in the low ready position, without his finger on the
trigger, and with the safety on. /Id. at 9:51:50-9:51:53; 06/16 Test. 4:04:02-4:05:17. Galloway
remained non-compliant demanding to know “now” why he was stopped, waiving one arm as Fitch
tried to place him in handcuffs, and then started yelling about his dog, using expletives, and claiming
he did not have a gun. Gov’t Ex. 4 at 9:51:55-9:52:21; see also 06/16 Test. 4:07:01-4:07:06.

The Rangers explained Galloway was handcuffed because all the information available
regarding the reported crime did not eliminate the possibility that Galloway had a gun in his car, and

when this was considered in light of Galloway’s substantial erratic and noncompliant behavior after

1 When Galloway pulled his pants and underwear down it was a “first” for Romine and, based on his training

and experience, Romine would not expect a sober person to do the same. 06/16 Test. 4:28:32-4:29:11.
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being stopped, they needed to control Galloway’s movements in the open desert for officer and
Galloway’s safety. 06/16 Test. 1:58:50-2:04:39, 2:07:42-2:08:12; 06/23 Test. 2:26:03-2:26:43;
2:34:27-2:35:32, 2:36:39-2:36:47. Fitch patted Galloway down on his pant legs first because, as he
explained, while Galloway did not have a gun on his body, there could be a gun in the pants or on
his ankle. Gov’t Ex. 4 at 9:52:27-9:52:33; 06/23 Test. 2:27:09-2:27:33, 2:29:45-2:29:53. As
Galloway continued to yell about his dog, Romine approached the car and closed the car door. Gov’t
Ex. 4 at 9:52:40-9:52:59. As of 9:53:42 p.m. neither Ranger had a weapon pointed at Galloway, the
weapons were put away, and neither Ranger drew a weapon again. 06/23 Test. 2:33:41-2:34:06.

As the Rangers moved Galloway to the patrol vehicle he continued challenging them, raising
his voice, cursing, asking what he was being arrested for, yelling he does not have a gun in the car,
and that he open carries for a “f king living.” Gov’t Ex. 4 at 9:53:40-9:54:26. Romine told
Galloway that he was not arrested but detained, while Romine also found Galloway’s behavior
continued to support that Galloway was under the influence. 06/16 Test. 2:10:16-2:10:26, 2:11:09-
2:11:22.'2 Romine testified that as of 9:54:07 p.m. he still had no information about whether there
was a gun in Galloway’s car or where the victim was other than as reported by Galloway. 06/16
Test. 2:09:33-2:10:00; Ex. 23. Romine and Fitch placed Galloway in the back of Fitch’s locked
patrol car at approximately 9:55 p.m. Gov’t Ex. 4.

The Rangers commenced their search of the car at 9:57 p.m. after speaking briefly to each
other and to Dispatch. Romine testified that he and Fitch decided to search the car for a gun to: (1)
determine if there is any basis for Galloway’s threat that he was getting the gun, (2) potentially link
Galloway to the gun in the event it was used in an assault, and (3) alleviate the safety concern that
Galloway, suspected of driving under the influence, could return to the car with access to a gun.
06/16 Test. 2:15:47-2:17:05. Romine admitted that he did not have concerns for his personal safety
when he commenced the search. /d. at 2:17:06-2:17:24.

The search yielded an open container of Fireball and a small amount of marijuana. Gov’t

Ex. 4 at 9:55-10:04:13. The Rangers testified that, in addition to the totality of Galloway’s behavior

12 Fitch testified that the process he followed with Galloway—handcuffing, pat-down, and placing him in the

back of a patrol vehicle—is the same process he follows when arresting a suspect. Id. at 3:18:31-3:18:45.
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leading up to the search, finding an open, less than full, container of Fireball on the front seat added
to the suspicion that a second crime had been committed and that they had probable cause to arrest
Galloway for a DUL 06/16 Test. 2:20:10-2:20:37; 06/23 Test. 2:39:30-2:41:12. However, Romine
confirmed that he had probable cause to believe Galloway was driving under the influence before he
began to search Galloway’s car based on all the information available including Galloway’s driving
behavior, demeanor, attitude, pulling his pants down, cursing, screaming, and general agitation. Id.
at 4:32:22-4:33:38.

At approximately 9:57 and 9:59 p.m. Romine received radio calls from Ranger Thompson.
The 9:57 call indicated there was no real firearm, but a fake one at the campsite. Gov’t Ex. 1 at 39;
Gov’t Ex. 26; 06/16 Test. 2:43:09-2:43:38. The 9:59 call reported that Mrs. Galloway said there
was no physical altercation. Gov’t Ex. 1 at 39; Gov’t Ex. 27; 06/16 Test. 2:46:46-2:46:58. However,
it is undisputed that the Rangers began the search of Galloway’s car before Thompson’s interview
with the alleged victim of assault began (06/16 Test. 2:43:09-2:43:38; 2:55:18-2:55:32). The
Rangers continued the search because they believed a gun could still be in the car (having already
found 40 caliber magazines), the victim’s report regarding a toy gun might not be the truth, the victim
might not know if Galloway had a gun, and because the Rangers were continuing an investigation
into a DUI. 06/16 Test. 2:53:13-2:54:00.!> The search took approximately seven minutes. Gov’t
Ex. 4 at 9:57-10:04 p.m.

At approximately 10:07, Romine approached Galloway in the back of Fitch’s patrol vehicle
and, standing just a few inches from him, detected an odor of alcohol and slurred speech when
Galloway spoke.!* Id. at 3:01:42-3:02:16, 4:22:36-4:22:40; see also Gov’t Ex. 4. at 10:07:23-
10:08:20. Fitch, who also stood close to Galloway, smelled alcohol and noticed Galloway’s speech

was slurred as well. 06/23 Test. 2:53:41-2:54:07. After being Mirandized,'> Galloway unsolicited

13 Romine testified that he received domestic violence training during his tenure as a law enforcement officer and

has experience responding to more than 20 domestic violence calls demonstrating that domestic violence calls are among
the most dangerous calls to which he responds and that, in such situations, victims and aggressors “almost never” tell
the truth. 06/16 Test. 4:29:24-4:30:19, 4:30:31-4:31:11, 4:31:20-4:31:35.

14 Romine confirmed that because they were outside and Galloway wore a mask before he was placed in Fitch’s
patrol vehicle, he did not smell alcohol on Galloway’s breath until he spoke with Galloway while Galloway was only
inches away from him in Fitch’s patrol car. Id. at 4:34:22-4:34:38.

15 Galloway was Mirandized at approximately 10:08:19. He confirmed he understood his right at 10:08:50.
Gov’t. Ex. 4.
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told Romine that he knew there was an open container in his car, and that he had been drinking at
the campsite. 06/16 Test. 3:03:15-3:04:14.

Romine and Galloway then spoke for several minutes during which time Romine was calm
and conversational. Gov’t Ex. 4 at 10:08:50-10:12:15. Neither Romine nor Fitch had weapons
drawn, there were no threats of arrest or obtaining a warrant, and no other verbal or nonverbal threats
that related to whether Galloway was willing to take a field sobriety test.'® 06/23 Test. 2:55:46-
2:57:18. Romine and Galloway engaged in the following exchange:

Romine: Let’s try this. Would you be willing to run a couple of tests?

Galloway: No, I would rather do a breath test.

Romine: You want to do take a breath test?

Galloway: No, I don’t know. What’s easier? Please, I don’t want—please don’t do this

to me man.
Romine: Ok. I mean—it is your choice. I can’t make you do either.
Galloway: Neither. I don’t want to do none.
Romine: So ... you don’t want to do either?
Galloway: Wait. Idon’t... I am not refusing. I don’t want to be arrested either.
Romine: Ok. Do you want to do a breath test? Want to do a blood test? I can do a blood

test. Blood or breath if you want to do either.

Galloway: Walk, maybe?

Romine: Blood or breath. I mean it is up to you if you want to consent to either.
Galloway: ... Walking.

Romine: You want to do the test?

Galloway: I guess.

Romine: Okay.

Gov’t Ex. 4 at 10:12:46-10:13:22."7

16 Romine’s statement to Galloway that Galloway could be tased if he continued not to follow commands occurred

21 minutes before the two discussed a field sobriety test. Compare Gov’t Ex. 4 at 9:51 and 10:12.
17 Romine explained at the beginning of his testimony that he has substantial experience with DUI stops, as well
as training in field sobriety testing. 06/16 Test. 12:40:49-12:41:40, 12:42:41-12:43:05.
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At approximately 10:14, Galloway stepped out of the patrol car and the handcuffs were
removed to conduct the field sobriety test.!® The entire test was cordial, with Romine describing
what Galloway needed to do and demonstrating as needed to ensure Galloway understood his
instructions. Id. at 3:19:59-3:20:32; Ex. 4. at 10:16:50-10:25:57. In fact, during the middle of the
testing process, Romine ensured Galloway wanted to continue after Galloway told Romine that he
suffers from scoliosis. 06/16 Test. 3:27:27-3:27:50. This type of exchange occurred at least twice
more, and it is clear that at no time did Galloway refuse to continue or ask not to continue the test.
Id. at 3:28:13-3:28:38; 3:29:56-3:30:26; 3:33:41-3:34:14. However, when Romine obtained a
Breathalyzer from his patrol car, Galloway decided not to proceed further, whined that he had done
well, that it was “not fair,” and asked if he was going to be arrested. Id. at 3:36:29-3:36:43; Gov’t
Ex. 4 at 10:24:30-10:25:59. Romine did not respond to these questions, but soon thereafter Galloway
was arrested for driving under the influence. Id. Romine stated, and Fitch concurred, that the
outcome of the field sobriety test confirmed probable cause that Galloway was driving under the
influence. Id. at 3:35:29-3:36:15; 06/23 Test. 3:00:39-3:00:50.

On December 7, 2020, a complaint was filed against Mark Galloway alleging four Class B
Misdemeanors: (1) Operating a Motor Vehicle while Under the Influence of Alcohol (36 C.F.R. §
4.23(a)(1)), (2) Operating a Motor Vehicle with a BAC of 0.08 Grams and Higher (36 C.F.R. §
4.23(a)(2)), (3) Open Container of Alcoholic Beverage (36 C.F.R. § 4.14(b)), and (4) Disorderly
Conduct (36 C.F.R. § 2.34(a)(2)). Counts three and four were dismissed on June 16, 2021. The
Court discusses counts one and two only.

II. Discussion

A. Brief overview of applicable law.

The Fourth Amendment to the United States Constitution states that “[t]he right of the people

to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures,

219

shall not be violated ... Evidence resulting from an unconstitutional search or seizure is

inadmissible, and therefore must be suppressed. 2’

18 Galloway was detained in Fitch’s car for 20 minutes from 9:54 p.m. to 10:14 p.m. /d. at 3:16:00-3:16:24.
19 U.S. CONST. amend. IV.
20 Wong Sun v. United States, 371 U.S. 471, 485 (1963).
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There are “two categories of police seizures.”?! A Terry stop is an investigatory stop, which
must be supported by reasonable suspicion that criminal activity “may be afoot.”?? In contrast, an
arrest must be supported by probable cause.”> To determine whether there is reasonable suspicion
to support a Terry stop, the Court must consider if “in light of the totality of the circumstances, the
officer had a particularized and objective basis for suspecting the particular person stopped of
criminal activity.””?* Probable cause for an arrest is a more exacting standard, requiring that the
arresting officers “have reasonably trustworthy information sufficient to lead” a prudent person to
conclude that the accused committed an offense.?

“There is no bright-line rule to determine when an investigatory stop becomes an arrest.”°
To make this determination, courts must consider the “totality of the circumstances,” which is a case
specific inquiry.?” Courts generally consider the totality standard based on the “intrusiveness of the
stop, i.e. the aggressiveness of the police methods and how much the plaintiff’s liberty was restricted,
... and the justification for the use of such tactics, i.e. whether the officer had sufficient basis to fear
for his safety to warrant the intrusiveness of the action taken.”?® “[W]hether ... police action
constitutes a 7erry stop or an arrest” is based on “evaluating not only how intrusive the stop was,
but also whether the methods used were reasonable given the specific circumstances.”
Cooperativeness and reasonable belief that there is a threat to police officer safety are two
considerations the Ninth Circuit points to noting the determination is “always one of reasonableness
under the circumstances.”>°

Recognizing that “handcuffing substantially aggravates the intrusiveness of an otherwise

routine investigatory detention,” the Court considers the facts in this case in light of four questions

2z Allen v. City of Portland, 73 F.3d 232, 235 (9th Cir. 1995).

2 U.S. v. Arvizu, 534 U.S. 266, 273 (2002); see also Terry v. Ohio, 392 U.S. 1 (1968).

z Allen, 73 F.3d at 236 (citing Henry v. United States, 361 U.S. 98, 1002 (1959)).

2 United States v. Alvarez, 455 F.Supp.3d 976, 983-84 (D. Nev. 2020) citing U.S. v. Basher, 629 F.3d 1161, 1165
(9th Cir. 2011).

% United States v. Lopez, 482 F.3d 1067, 1072 (9th Cir. 2007) (internal citation omitted).

26 Washington v. Lambert, 98 F.3d 1181, 1185 (9th Cir. 1996) (internal citation omitted).

Id. (internal citation omitted).
Id. (internal citation omitted).
Id. (internal citation omitted).
Id. (internal citations omitted).
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identified in Lambert.’! First, was the suspect “uncooperative” or did he take action at the time of
the stop that raised “a reasonable possibility of danger or flight?”*? Second, did the Rangers have
information that the suspect was armed?>® Third, did the stop closely follow a violent crime?3
Fourth, did the Rangers “have information that a crime that may involve violence is about to
occur?”® Ultimately, whether Galloway was arrested or detained when placed in Fitch’s patrol car
is important because if Galloway was arrested, rather than detained, the Rangers must have had
probable cause to do so.

Further, because the collective knowledge doctrine was raised during the evidentiary hearing,
the Court notes that when determining whether an investigatory stop, search or arrest complied with
the Fourth Amendment it may “look to the collective knowledge of all the officers involved in the
criminal investigation although all of the information known to the law enforcement officers
involved in the investigation is not communicated to the officer who actually [undertakes the
challenged action].”*® Importantly, however, even if some officers had a mistaken but reasonable
belief as to facts in support of the question of probable cause, they are not in violation of the
Constitution.’” “[WThat is generally demanded of the many factual determinations that must
regularly be made by agents of the government ... is not that they always be correct, but that they
always be reasonable.”®

B. The Rangers had reasonable suspicion to conduct a Terry stop of Galloway’s car.

When Romine turned on his lights and siren, the Rangers had a particularized and objective
basis for suspecting Galloway of wrongdoing. The Rangers reasonably believed there was a reliable
call from an individual at Callville Bay campground, close enough to Galloway’s campsite to hear

yelling, cursing, an alleged altercation between Galloway and a woman, the woman yelling she was

3t Id. at 1189.

32 Id.

33 Id.

M Id.

35 Id.

36 United States v. Ramirez, 473 F.3d 1026, 1032 (9th Cir. 2007) (alteration in original) (quoting United States v.
Sutton, 794 F.2d 1415, 1426 (9th Cir. 1986)).

37 Anderson v. Creighton, 483 U.S. 635, 641 (1987).

3 Illinois v. Rodriguez, 497 U.S. 177, 185 (1990). See also, e.g., United States v. Garcia—Acuna, 175 F.3d 1143,

1147 (9th Cir.1999); United States v. Hatley, 15 F.3d 856, 859 (9th Cir. 1994).
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hurt, and the man saying he had or was getting a gun. The Rangers also knew that a man named
Mark drove away from the campsite in a dark colored Jeep Liberty, that Mark Galloway was the
registered owner of the Jeep Liberty Romine followed, and it was unknown if the woman/victim was
in the car. Romine followed the Jeep Liberty for more than five minutes and saw it rock back and
forth suggesting an occupant was hiding or grabbing something. The driver could not maintain
consistent speed, and the car repeatedly drifted from the fog to the center line of the road. Based on
the foregoing, when the Rangers stopped Galloway’s car, the totality of the facts establish reasonable
suspicion that the person driving had engaged in criminal activity.*’

C. Under the totality of the circumstances, Galloway was not arrested.

i The Rangers use of weapons was reasonable.

There is no dispute that when Romine and Fitch stopped Galloway, with guns drawn, the
stop was intrusive, and Galloway was not free to leave after brief questioning. However, the initial
stop was an investigatory one, supported by reasonable suspicion, and Galloway’s inability to leave
the scene does not change the outcome of this analysis.*

Irrespective of the exact wording Votipka used when speaking with Romine (Galloway had
a gun or was going to get a gun), there is no dispute that at the time the Rangers stopped Galloway
there was credible information from the 911 call regarding what the RP heard, (yelling, screaming,
swearing, a woman saying she was hurt and wanted to go to the hospital, and a man saying he had
or was getting a gun), what he believed (there was an altercation between the man and the woman),
what he saw (the man leave the scene in a dark colored Jeep Liberty), and what he did not know
(whether the victim was in the car with the man).*! Romine testified, and the Dash Cam Video
confirmed, that Romine followed the dark colored Jeep Liberty for over five minutes on a dark road
during which time no other car is seen, and that he reported, among other observations, that the Jeep
Liberty rocked back and forth indicating someone in the car was reaching for or hiding something.

The lack of actual knowledge whether Galloway was armed does not change the outcome of this

3 United States v. Sokolow, 490 U.S. 1, 7 (1989) (citing Terry, 392 U.S. at 30).

40 Ornelas v. United States, 517 U.S. 690, 693 (1996) (internal citations omitted).

4 A call to a 911 emergency number is an “indicator of veracity.” United States v. Johnson, Case No. 18-cr-
00031-JSW, 2018 WL 2763327, at *7 (N.D. Cal. June 8, 2018) (citing Navarette v. California, _ U.S. 134 S.Ct.
1683, 1689 (2014).
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analysis.*> Further, Romine and Fitch did not know whether the violence had concluded because
they did not know if the alleged victim—Galloway’s wife—was in the car.

In United States v. Martinez, the Ninth Circuit discussed “the combustible nature of domestic
disputes,” stating:

When officers respond to a domestic abuse call, they understand that violence may

be lurking and explode with little warning. ... Indeed, more officers are killed of

injury on domestic violence calls than any other type of call. Hearings before
Senate Judiciary Committee, 1994 WL 530624 (F.D.C.H.)....[*]

The U.S. Supreme Court also recognizes the inherent and heightened danger to law enforcement
when responding to alleged domestic violence. “Officers called to investigate domestic disputes
need to know whom they are dealing with in order to assess the situation, the threat to their own
safety, and possible danger to the potential victim.”**

Romine and Fitch reasonably believed they were facing a potentially violent and combustible
situation when they stopped the dark colored Jeep Liberty Galloway was driving on the night of
December 6, 2020.%° It is true that the Rangers were not told shots were fired at the campsite and
that Galloway did not take evasive measures to get away from the Rangers. However, these facts
do not overcome the Rangers’ reasonable and legitimate concerns for their safety. Based on their
collective training and experience, the Rangers knew that responding to an alleged crime involving
a weapon and potential domestic violence was high risk for law enforcement especially when (1)
Galloway could be armed, dangerous, and under the influence, (2) the victim was potentially inside
the car, and (3) Galloway had already allegedly committed a violent crime.*®

Given the specific circumstances of this case, the Court finds the level of intrusiveness at the

time of the stop was reasonable.*’

42 U.S. v. Miles, 247 F.3d 1009, 1013 (9th Cir. 2001).

3 406 F.3d 1160, 1164 (9th Cir, 2005) (internal quotation marks and some citations omitted).

44 Hiibel v. Sixth Judicial Dist. Court of Nevada, 542 U.S. 177, 186 (2004).

4 Lambert, 98 F.3d at 1186-87; see also United States v. Galindo, Case No. 2:19-cr-00215-APG-BNW, 2020

WL 5881821, at *12 (D. Nev. Aug. 5. 2020) (internal citations omitted) (confirming that information that a suspect is
potentially armed and dangerous may justify more intrusive measures during a Terry stop).

46 Lambert, 98 F.3d at 1187; Alexander v. County of Los Angeles, 64 F.3d 1315, 1320 (9th Cir. 1995).

4 The stop, as stated above, occurred at 9:50 p.m. Less than four minutes later Romine and Fitch no longer had
weapons drawn. 6/23 Test. 2:33:41-2:34:06. It is uncontested that neither Ranger ever drew their weapon again.
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ii. Handcuffs and placing Galloway in Fitch’s patrol car was justified. *®
Looking to the four questions asked in Lambert (supra at 11), the use of handcuffs and
placing Galloway in the locked patrol car was justified and did not turn Galloway’s detention into

an arrest.

e First, Galloway was uncooperative when stopped.** Galloway behaved, at best,
erratically, yelling and cursing, arguing and demanding information, repeatedly refusing
to follow simple commands, and pulling his pants and underwear down to his knees to
stand naked for a moment on the road.> Galloway did not turn around as instructed and
walked face forward to the front of Romine’s car in contravention of repeated commands,
causing Romine to tell Galloway once that if he continued to ignore commands he would
be tased. Of course, even after Romine made this statement, Galloway’s lack of
cooperation continued.’!  This behavior supports the reasonable conclusion that
Galloway was a potential danger to the Rangers and that, despite protestations to the
contrary, could have a gun in his car.

e Second, Galloway was handcuffed only following a credible report of an alleged
domestic altercation in which he was the reported aggressor who was going to get a gun.>>
It is this exact type of circumstance that portends danger and renders reasonable the
decision to handcuff a suspect.™

e Third, the stop closely followed the report of a violent crime—a physical assault by a
man of a woman at the campsite.

e Fourth, while there was no additional crime about to occur, the Rangers were entitled to
consider Galloway’s erratic and noncompliant behavior, the specific information that
Galloway was the person being sought, there were only two officers present, at night, in
the desesr}, with little to no light available, and if Galloway attempted to flee he could be
injured.

As stated in Lambert, “pointing a weapon at a suspect and handcuffing him, or ordering him
to lie on the ground, or placing him in a police car will not automatically convert an investigatory

35 The Rangers had to make an “on-the-spot”

stop into an arrest that requires probable cause.
decision, which they did based on Galloway’s uncooperative and agitated demeanor, that he

potentially had a gun in the car, and the patrol car was the only reasonable place to detain him.

48 Neither Defendant’s Motion to Suppress nor his Reply challenge Galloway’s pat down. ECF Nos. 17 and 26.

Defendant also does not raise this issue in his closing argument. 6/23 Test. (Defendant’s closing) at 4:01:34-4:02:08.
49 98 F.3d at 1189; see Gov’t Ex. 4 at 9:50-9:53:59.

0 Gov’t Ex. 4 at 9:50-9:53:59.

5t Id.

2 At the time he was handcuffed Romine and Fitch had received no information from Thompson at the campsite
contradicting the report of an altercation. Compare Gov’t Ex. 4 at 9:54 and id. at 9:57 and 9:59.

33 Lambert, 98 F.3d at 1189-90.

4 Lambert, 98 F.3d at 89-90 (internal citations omitted); see also 06/16 Test. 2:07:42-2:08:12; 06/23 Test.
2:34:27-2:35:32, 2:36:39-2:36:47.
3 Lambert, 98 F.3d at 1186 (emphasis in original).
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Galloway was found in the location it was anticipated he would be found, could have been armed,
and had allegedly just committed a violent crime.¢

In sum, and based on all the information available at the time Galloway was handcuffed and
placed in the back of Fitch’s patrol car, the Rangers’ decision to limit Galloway’s freedom was

justified.>” The facts of this case demonstrate Galloway was detained, not arrested.

D. The government concedes the search of Galloway’s car was impermissible and
therefore will not admit evidence found in the search in its case in chief.

In the government’s response to Galloway’s Motion to Suppress, it states that the search of
Galloway’s car was improperly executed and, ultimately, Count III of the Complaint was dismissed.
ECF No. 22 at 1 n.1. The Government further concedes that ““it will not admit the evidence resulting
from the search of Galloway’s vehicle in its case in chief.” Id. at 3 n.2. These representations
obviate the need to decide whether there was probable cause to search Galloway’s car or to suppress
any evidence found during the search as the government agrees to suppression.

E. The length of Galloway’s detention was not impermissible under the circumstances.

958

There is no “rigid time limitation on 7erry stops. “If the purpose underlying a Terry

stop—investigating possible criminal activity—is to be served, the police must under certain
circumstances be able to detain the individual for longer than the brief period involved in Terry.”>
The Court must “take care to consider whether the police [we]re acting in a swiftly developing
situation” and “should not indulge in unrealistic second-guessing” of the Rangers’ actions.®® The
purpose of this Terry stop was to investigate violent criminal activity that included a potential DUI.

Romine and Fitch stopped Galloway at approximately 9:50, had him out of his car, patted
him down, and in the back of Fitch’s patrol car at approximately 9:55 p.m. Gov’t Ex. 4. While

Galloway continued to argue with and demand information from the Rangers, Romine reported the

detention to Dispatch, and the Rangers had a brief conversation regarding the search of the car.

36 United States v. Edwards, 761 F.3d 977, 982 (9th Cir. 2014).

7 Compare United States v. Alvarez, 899 F.2d 833 (9th Cir. 1990) and Galindo, 2020 WL 5881821.

38 Gallegos v. City of Los Angeles, 308 F.3d 987, 992 (9th Cir. 2002) (citing United States v. Sharpe, 470 U.S.
675, 685 (1985).

» 1d. citing Michigan v. Summers, 452 U.S. 692, 700 n.12 (1981).

