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BSutfeb H>tates> Court of Appeals 

for tjjE Jftftf) Circuit
United States Court of Appeals 

Fifth CircuitNo. 23-10037 FILED
June 20, 2023

Lyle W. Cayce 
Clerk

Petitioner—Appellant,

John Edward Hall

versus

Bobby Lumpkin, Director, Texas Department of Criminal Justice, 
Correctional Institutions Division,

Respondent—Appellee.

Application for Certificate of Appealability 
the United States District Court 

for the Northern District of Texas 
USDC No. 3:16-CV-725

UNPUBLISHED ORDER

Before Haynes, Engelhardt, and Oldham, Circuit Judges.
Per Curiam:

John Edward Hall, Texas prisoner # 1608233, moves for a certificate 

of appealability (COA) to appeal the denial of his Federal Rule of Civil 
Procedure 60 (hi motion seeking relief from the denial of his 28 U.S.C. § 2254 

application; the district coin! denied with prejudice as procedurally barred 

Hall’s § 2254 claims that his trial counsel rendered ineffective assistance.
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Hall asserts that he is entitled to Rule 60(b) relief based on state habeas orders 

subsequently issued by the Texas Court of Criminal Appeals.

To obtain a COA, Hall must show that jurists of reason could debate 

whether the district court abused its discretion by denying his Rule 60(b) 

motion. See Slack v. McDaniel, 529 U.S. 473. 484 (2000); Hernandez v. 
Thaler, 630 F.3d 420. 428 (5th Cir. 2011). He fails to make the necessary 

showing. Accordingly, his motions for a COA and for leave to proceed in 

forma pauperis are DENIED. As Hall fails to make the required showing 

for a COA on his constitutional claims, we do not reach whether the district 
court erred by denying an evidentiary hearing. See United States v. Davis, 2Z1 

F.3d 524. 534-35 (5th Cir. 2020).
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION

§JOHN EDWARD HALL, 
#1608233, §

Petitioner, §
§

No. 3:i6-cv-00725-G-BT§v.
§

LORIE DAVIS, DIRECTOR TDCJ- §
§CID
§

Respondent. §

FINDINGS, CONCLUSIONS, AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE

Before the Court is a motion by John Edward Hall to proceed in forma 

pauperis on appeal (ECF No. 41). For the following reasons, the District

Court should deny Hall’s motion.

I.

To proceed in forma pauperis on appeal, an appellant must show 

financial eligibility and a nonfrivolous issue for appeal. Carson v. Polleu. 68q 

F.2d 562, 586 (Ath Cir. 1082). Under Federal Rule of Appellate Procedure

24(a)(3)(A), an appellant is ineligible for in forma pauperis status if the

court certifies that the appeal is not taken in good faith. “Good faith” means

that the issues on appeal are not frivolous. Coppedae v. United States, 36q

U.S. 428.445 (IQ62L When the underlying claims are “entirely frivolous and

had no possibility of success,” the appeal is not taken in good faith. Baugh

v. Taulor. 117 F.3d 1Q7.201-02 (Ath Cir. 1QQ7). The determination of whether
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good faith exists “is limited to whether the appeal involves legal points 

arguable on the merits (and therefore not frivolous).” United States v. 

Moore. 8.^8 F. App’x 172.172 fsth Cir. 2021) (per curiam) (quoting Howard 

v. Kina. 707 F,2d 215. 220 (5th Cir. iq8.3) (internal quotation marks and 

citation omitted)). A district court has discretion in deciding whether to

grant or deny a request to proceed in forma pauperis. Williams v. Estelle. 

681 F.2d Q46, Q47 (5th Cir. 1082) (per curiam) (citing Green v. Estelle. 64.Q

F.2d 208. 302 (5th Cir. iq8i)).

II.

Hall initiated this action by filing a petition for writ of habeas corpus 

under 28 U.S.C. § 2254. (ECF No. 3.) Hall raised three arguments, and the

magistrate judge recommended the petition be denied with prejudice for 

failure to make a substantial showing of the denial of a federal right. FCR

(ECF No. 17). Hall did not file any objections. On June 27, 2017, the District

Court accepted the recommendation, denied a certificate of appealability

(COA), and entered judgment. Ord. (ECF No. 21): J. (ECF No. 22).

On August 1, 2022, Hall filed a motion under Federal Rule of Civil

Procedure 60(b). (ECF No. 34.) The magistrate judge found Hall’s claims

were frivolous and lacked merit and recommended the Rule 60(b) motion

be denied. FCR (ECF No. 35). Hall filed objections. (ECF No. 36.) On

December 21, 2022, the District Court overruled Hall’s objections, accepted
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the magistrate judge’s recommendation, and denied a COA. Ord. (ECF No.

38).

At that time, the District Court found Hall failed to show that 

“reasonable jurists would find this Court’s ‘assessment of the constitutional 

claims debatable or wrong,”’ “reasonable jurists would find ‘it debatable 

whether the petition state[d] a valid claim of the denial of a constitutional 

right,”’ or “debatable whether [this Court] was correct in its procedural 

ruling.” Id. at 2 (quoting Slack v. Daniel, 52Q U.S. 473. 484 (2000V).

On January 4, 2023, Hall filed a notice of appeal, seeking to challenge 

the District Court’s December 21, 2022 decision to deny his Rule 60(b) 

motion. (ECF No. 38.) As noted, the District Court previously concluded 

Hall’s Rule 60(b) claims were frivolous and lacked merit. The District Court

also concluded Hall failed to demonstrate there was any mistake in the

judgment or any other reason to grant relief from the judgment. Finally, the 

District Court denied a COA. For the same reasons, Hall’s current appeal

presents no legal point of arguable merit, and it would be frivolous. See

Howard, 707 F.2d at 220.

III.

The District Court should find Hall’s appeal is not taken in good faith

and DENY his motion for leave to proceed in forma pauperis on appeal.

If the District Court denies Hall’s request to proceed in forma

pauperis on appeal, he may challenge that finding by filing a separate

3
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motion to proceed in forma pauperis on appeal with the Clerk of Court for 

the United States Court of Appeals for the Fifth Circuit within 30 days from

the date of this order. See Bauah. 117 F.3d at 202: see also Fed. R. App. P.

24fa)(f0.

Signed January 13, 2023.

REBECCA ROTHERFORD
UNITED STATES MAGISTRATE JUDGE

INSTRUCTIONS FOR SERVICE AND 
NOTICE OF RIGHT TO APPEAL/OBJECT

A copy of this report and recommendation shall be served on all 
parties in the manner provided by law. Any party who objects to any part of 
this report and recommendation must file specific written objections within 
14 days after being served with a copy. See 28 U.S.C. § 6.36(b)f:0: Fed. R. Civ. 
P. 72(b). To be specific, an objection must identify the specific finding or 
recommendation to which objection is made, state the basis for the 
objection, and specify the place in the magistrate judge's report and 
recommendation where the disputed determination is found. An objection 
that merely incorporates by reference or refers to the briefing before the 
magistrate judge is not specific. Failure to file specific written objections will 
bar the aggrieved party from appealing the factual findings and legal 
conclusions of the magistrate judge that are accepted or adopted by the 
district court, except upon grounds of plain error. See Douglass v. United 
Services Automobile Ass’n, 79 F.3d 1415, 1417 (5th Cir. 1996), modified by 
statute on other grounds, 28 U.S.C. § 6.26(b)(1) (extending the time to file 
objections to 14 days).

4
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION

)JOHN EDWARD HALL,
)
)Petitioner,

CIVIL ACTION NO.)
)VS.

3:16-CV-0725-G-BT.)
LORIE DAVIS, DIRECTOR TDCJ-CID, )

)
)Respondent.

ORDER ACCEPTING FINDINGS, CONCLUSIONS, AND 
RECOMMENDATION OF THE UNITED STATES MAGISTRATE JUDGE

On August 2, 2021, the United States Magistrate Judge made Findings, 

Conclusions, and Recommendation in this case. No objections were filed. After 

making an independent review of the pleadings, files and records in this case, and the 

Findings, Conclusions, and Recommendation of the United States Magistrate Judge, 

the court finds that the Findings, Conclusions, and Recommendation of the 

Magistrate Judge are correct, and they are accepted as the Findings, Conclusions, and 

Recommendation of the court.

SO ORDERED.

August 23, 2021.

A. JOE FISH
Senior United States District Judge

RfpS
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DALLAS DIVISION
JOHN EDWARD HALL, 

Petitioner, §
§
§v.
§ No. 3:i6-cv-0725-G (BT)§sr director; §
§Respondent. §

John Edward Hall, a Texas prisoner, filed
a pro se motion to file a second or 

§ §§ 2244 and 2254. (ECF No.
successive petition pursuant to 28 U.S.C. 

District Court referred th 27.) The
e motion to the United States magistrate judge for

findings and a recommendation, 

order of reference. For the followi
pursuant to 28 U.S.C. § 636(b) and a standing
ng reasons, the District Court should DISMISS

Hall’s motion.

I.
On March 9, 2016, Hall filed a 

U.S.C. § 2254. The 

conclusions, 

failure to make

petition for writ of habeas corpus under 28
United States magistrate judge entered 

recommending that Hall's petition be
findings and 

denied with prejudice for 

of a federal right. On Ju
a substantial showing of the denial 

2017, the District Court denied the ne 27,
petition with prejudice, entered judgme

nt, anddenied Hall a certificate of appealability.

1
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Almost four years later, on June 18, 2021, the Court received Hall’s motion 

to file a second or successive petition pursuant to 28 U.S.C. § §§ 2244 and 2254. In 

it, he argues:

(1) his trial attorney deprived him of access to the court 
by failing to turn over his case files when requested;

(2) the habeas corpus court violated his constitutional 
right to due process and access to the court and abused 
its discretion under a presumption of correctness;

(3) his trial attorney failed to attack the indictment and 
object to the jury charge;

(4) his trial attorney provided ineffective assistance of 
counsel by failing to investigate and pursue affirmative 
defenses and the lesser offense of manslaughter;

(5) his trial attorney failed to challenge the prior 
conviction used to enhance his conviction and failed to 
communicate any plea bargains; and

(6) his appellate attorney provided ineffective assistance 
of counsel by failing to comply with his request to turn 
over his case files and pursue manslaughter.

II.

“[The Anti-Terrorism and Effective Death Penalty Act (AEDPA)] requires a 

prisoner to obtain authorization from the federal appellate court in his circuit 

before he may file ‘a second or successive’ petition for relief in the federal district 

court. Without such authorization, the otherwise-cognizant district court has no 

jurisdiction to entertain a successive § 2254 petition.” Leal Garcia v. Quarterman, 

573 F.3d 214, 219 (5th Cir. 2009) (footnotes omitted); accord 28 U.S.C. § 

2244(b)(3)(A); see also Montgomery v. Goodwin, 841 F. App’x 700, 703 (5th Cir.

2



Case 3:16-cv-00725-G-BT Document 28 Filed 08/02/21 Page 3 of 5 PagelD 1205

2021); Nowland v. Director, 2021 WL 2653529, at *2 (N.D. Tex. May 25, 2021). 

“Indeed, the purpose of [28 U.S.C. § 2244(b)(3)(A)] was to eliminate the need for 

the district courts to repeatedly consider challenges to the same conviction unless 

an appellate panel first found that those challenges had some merit.” United States 

v. Key, 205 F.3d 773, 774 (5th Cir. 2000) (per curiam) (citing In re Cain, 137 F.3d 

234,235 (5th Cir. 1988)). A § 2254 petition is not second or successive just because 

it follows an earlier petition. Cain, 137 F.3d at 235; see also Adams v. Thaler, 679 

F.3d 312, 322 (5th Cir. 2012). Rather, a later petition is successive when it: “(1) 

raises a claim challenging the petitioner’s conviction or sentence that was or could 

have been raised in an earlier petition; or (2) otherwise constitutes an abuse of the 

writ.” Cain, 137 F.3d at 235. “[A]n application filed after a previous application was 

fully adjudicated on the merits is a second or successive application within the 

meaning of 28 U.S.C. § 2244(b), even if it contains claims never before raised.” 

Graham u. Johnson, 168 F.3d 762, 773 n.7 (5th Cir. 1999) (citing Felker v. Turpin, 

518 U.S. 651, 655-58, 662-63 (1996)). A petitioner seeking authorization to file a 

second or successive petition must seek that authorization from the Fifth Circuit. 

See 28 U.S.C. § 2244(b)(3)(A).

Here, this Court adjudicated Hall’s first § 2254 petition on the merits on
i

June 27, 2017. The claims Hall seeks to bring in a second or successive § 2254 

petition could have been brought in his first § 2254 petition, and he now seeks 

authorization from this Court to file a second or successive petition. However, Hall 

has already exercised his “one fair opportunity to seek federal habeas relief from

3
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his conviction.” See Banister v. Davis, 140 S. Ct. 1698, 1702 (2020). Therefore, 

Hall’s request to file a second or successive § 2254 petition from this Court is 

misplaced, and he must seek authorization from the Fifth Circuit Court of Appeals. 

Because this Court lacks jurisdiction over Hall’s motion, the Court should dismiss

it.

III.

For the foregoing reasons, the Court should DISMISS Hall’s motion without 

prejudice to his right to file a motion for authorization to file a second or successive 

application in the Fifth Circuit Court of Appeals.

For statistical purposes, the Clerk of Court is directed to open and close a 

under 28 U.S.C. § 2254 (Nature of Suit 530) directly assigned to the same 

Magistrate Judge and District Judge.

Signed August 2, 2021.

case

REBECCA R 
UNITED STATE^MAGISTRATE JUDGE

ORD

4
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INSTRUCTIONS FOR SERVICE AND 
NOTICE OF RIGHT TO APPEAL/OBJECT

A copy of this report and recommendation shall be served on all parties in 
the manner provided by law. Any party who objects to any part of this report and 
recommendation must file specific written objections within 14 days after being 
served with a copy. See 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b). In order to be 
specific, an objection must identify the specific finding or recommendation to 
which objection is made, state the basis for the objection, and specify the place in 
the magistrate judge's report and recommendation where the disputed 
determination is found. An objection that merely incorporates by reference or 
refers to the briefing before the magistrate judge is not specific. Failure to file 
specific written objections will bar the aggrieved party from appealing the factual 
findings and legal conclusions of the magistrate judge that are accepted or adopted 
by the district court, except upon grounds of plain error. See Douglass v. United 
Services Automobile Ass'n, 79 F.3d 1415,1417 (5th Cir. 1996).

5
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QSmteti States Court of Uppea ig 

for tfje jfiftlj Circuit
United States Court of Appeals 

Fifth CircuitNo. 21-10899
FILED

November 4, 2021

Lyle W. Cayce 
Clerk 

Movant.

In re: John Edward Hall,

Motion for an Order Authorizing 
the United States District Court 

for the Northern District of Texas 
to Consider a Successive 28 U.S.C. § 2254 Application

Before Smith, Higginson, and Willett, Circuit Judges.

Per Curiam:

John Hall, Texas prisoner #1608233, was convicted of mutter and was 

sentenced to a 70-year term of imprisonment. He moves for auth.orization tQ 

file a successive 28 U.S.C. § 2254 application. He seeks to raise t^e following 

claims: He was denied fair and impartial hearings; the state anc[ federal 
habeas corpus courts were defective; he was denied access to cou^. fos 
and appellate counsel provided ineffective assistance; and his rigUt to be pro­
tected from unreasonable searches and seizures Was violated.

To the extent that Hall argues that his proposed § 2254 application is 

not successive on account of the most recent order from the state habeas 

court, which modified the disposition of his second and third state habeas 

applications, the argument is unavailing. Hall remains in 

original judgment of conviction and sentence, and his proposed § 2254
custody per the

fW‘ c
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judgment that was the subject of his firstapplication challenges the same 
§ 2254 application; it is therefore successive. See In re Lampton, 667 F.3d 

585,588-89 (5th Cir. 2012). To the extent that Hall seeks to raise claims that
do not consider them. Seewere urged in his prior § 2254 application, we

28 0.S.C. § 2244(b)(1).
As for his remaining claims, Hall has not asserted that they rely 

new rule of constitutional law that the Supreme Court has made retroactive 

to cases on collateral review. See § 2244(b)(2)(A). Additionally, he has not 
put forward a newly discovered factual predicate that, if proven and viewed 

in light of all the evidence, would establish, by clear and convincing evidence, 
that no reasonable factfinder would have found him guilty absent constitu­
tional error. See § 2244(b)(2)(B). Accordingly, he has not made the required 

prima facie showing for authorization to file a successive § 2254 application. 

See § 2244(b)(2), (3)(C).
IT IS ORDERED that Hall’s motion for authorization to file a suc­

cessive § 2254 application is DENIED.

on a

ftppc
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION

)JOHN EDWARD HALL,
)
)Petitioner,

CIVIL ACTION NO.)
VS. )

3:16-CV-0725-G (BF))
)LORIE DAVIS, Director, Texas 

Department of Criminal Justice, 
Correctional Institutions Division,

)
)
)
)Respondent.

ORDER ACCEPTING FINDINGS. CONCLUSIONS AND 
RECOMMENDATION OF THE UNITED STATES MAGISTRATE
TUDGE, AND DENYING A CERTIFICATE OF APPEALABILITY

The United States Magistrate Judge made findings, conclusions and a

recommendation in this case. No objections were filed. The district court reviewed

the proposed findings, conclusions and recommendation for plain error. Finding

none, the court ACCEPTS the findings, conclusions and recommendation of the

United States Magistrate Judge.

Considering the record in this case and pursuant to Federal Rule of Appellate

Procedure 22(b), Rule 11(a) of the Rules Governing §§ 2254 and 2255 proceedings,
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In the event, the petitioner will file a notice of appeal, the court notes that

(X) the petitioner will proceed in forma pauperis on appeal.

the petitioner will need to pay the $505.00 appellate filing 
fee or submit a motion to proceed in forma pauperis.

( )

SO ORDERED.

June 27, 2017.

A. JOE FISH
Senior United States District Judge

‘(...continued)
appeal an order entered under these rules. A 
timely notice of appeal must be filed even if 
the district court issues a certificate of 
appealability.

-3 -
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION

JOHN EDWARD HALL, )
)

Petitioner, )
) CIVIL ACTION NO.

VS. )
) 3:16-CV-0725-G (BF)

LORIE DAVIS, Director, Texas 
Department of Criminal Justice, 
Correctional Institutions Division,

)
)
)
)

Respondent. )

JUDGMENT

The court has entered its order accepting the findings, conclusions and 

recommendation of the United States Magistrate Judge in this case.

It is therefore ORDERED, ADJUDGED and DECREED that the petition to

vacate, set-aside, or correct sentence pursuant to 28 U.S.C. § 2254 is DENIED.

The clerk shall transmit a true copy of this judgment, together with a true copy 

of the order accepting the findings, conclusions and recommendation of the United 

States Magistrate Judge, to the parties.

June 27, 2017.

Senior United States District Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION

)JOHN EDWARD HALL, 
Petitioner, )

)
No. 3:16-CV-725-G)v.

)
)LORIE DAVIS, Director, TDCJ-CID, 

Respondent. )

FINDINGS, CONCLUSIONS AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE

This cause of action was referred to the United States Magistrate Judge pursuant to the

provisions of Title 28, United States Code, Section 636(b), as implemented by an order of the 

United States District Court for the Northern District of Texas. The Findings, Conclusions and

Recommendation of the United States Magistrate Judge follow.

I. Procedural Background

Petitioner filed this petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254. He 

challenges his conviction for murder, enhanced. State of Texas v. John Edward Hall, No. F08- 

63139-W (363rd Dist. Ct., Dallas County, Tex,, Oct. 29, 2G09). Petitioner was sentenced to 

seventy years in prison. On April 11, 2011, the Fifth District Court of Appeals affirmed 

Petitioner’s conviction and sentence. Hall v. State, No. 05-09-01368-CR, 2011 WL 1348635

(Tex. App. - Dallas, 2011, pet. ref d).

On September 2, 2014, filed a state habeas petition requesting permission to file an out- 

of-time petition for discretionary appeal (PDR). Ex parte Hall, No. 82,314-01. On November

Page -1-
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19, 2014, the Court of Criminal Appeals granted Petitioner leave to file an out-of-time PDR. On 

April 22, 2015, the Court of Criminal Appeals refused the PDR.

On February 27, 2015, Petitioner filed a second state habeas petition. Ex parte Hall, No.

82,314-02. On June 24, 2015, the Court of Criminal Appeals denied the petition without written

order. On December 3, 2015, Petitioner filed a third state habeas petition. Ex parte Hall, No.

82,314-03. On February 3, 2016, the Court of Criminal Appeals dismissed the petition as

successive.

On March 9, 2016, Petitioner filed the instant § 2254 petition. He argues:

His third state habeas proceeding was inadequate because he was denied a1.

hearing;

He received ineffective assistance of counsel when counsel failed to request a2.

lesser-included offense instruction; and

He received ineffective assistance of counsel when counsel failed to properly3.

investigate and call witnesses, and failed to request an impeachment instruction. 

On June 28, 2016, Respondent filed her answer. On August 2, 2015, Petitioner filed a 

reply. The Court finds the petition should be denied.

II. Discussion

Standard of Review1.

The pertinent terms of the Antiterrorism and Effective Death Penalty Act of 1996 (the

AEDPA), 28 U.S.C. § 2254 provide:

(d) An application for writ of habeas corpus on behalf of a person in custody pursuant 
to the judgment of a state court shall not be granted with respect to any claim that 
was adjudicated on the merits in State court proceedings unless the adjudication of 
the claim -

Page-2-
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resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by the 
Supreme Court of the United States; or

(1)

(2) resulted in a decision that was based on an unreasonable determination of 
the facts in light of the evidence presented in a State court proceeding.

See 28 U.S.C. § 2254(d). Under the “contrary to” clause, a federal habeas court may grant the 

writ of habeas corpus if the state court arrives at a conclusion opposite to that reached by the 

United States Supreme Court on a question of law or if the state court decides a case differently 

from the United States Supreme Court on a set of materially indistinguishable facts. Williams v. 

Taylor, 529 U.S. 362, 380-84 (2000). Under the “unreasonable application” clause, a federal 

court may grant a writ of habeas corpus if the state court identifies the correct governing legal 

principle from the United States Supreme Court’s decisions, but unreasonably applies that 

principle to the facts of the prisoner’s case. Id.

Procedural Bar2.

Respondent argues that Petitioner’s ineffective assistance of counsel claims, (Claims 2 

and 3), are procedurally barred because these claims were dismissed in a successive state habeas 

petition as procedurally barred.

Federal courts may not review a state court decision that rests on an adequate and 

independent state procedural default, unless the habeas petitioner shows cause for the default and 

“prejudice attributable thereto” or demonstrates that the failure to consider the federal claim will 

result in a “fundamental miscarriage of justice.” Harris v. Reed, 489 U.S. 255, 262 (1989). 

When the last state court to review a claim clearly and expressly states that its judgment rests on 

a procedural bar, the procedural default doctrine generally bars federal review. Id\ Lowe v. Scott,

48 F.3d 873, 875 (5th Cir. 1995).

Page -3-
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In this case, Petitioner raised his ineffective assistance of counsel claims in his third state 

habeas petition. The Court of Criminal Appeals dismissed the third habeas petition 

to Petitioner’s second habeas petition. The state habeas court found the claims procedurally 

barred because Petitioner was prohibited from raising claims in his third habeas petition that 

could have been raised in his second habeas petition. Ex parte Gladney at 99-100 (citing Ex 

parte Cruzata, 220 S.W.3d 518, 520 (Tex. Crim. App. 2007)).

To overcome the procedural bar, a petitioner must demonstrate: (1) cause for the 

procedural default and actual prejudice as a result of the alleged violation of federal law; or (2) 

that failure to consider the claims will result,in a “fundamental miscarriage of justice.” Pitts v. 

Anderson, 122 F.3d 275, 279 (5th Cir. 1997) (citing Coleman, 501 U.S. at 750). Petitioner has 

shown no cause for his failure to present these claims to the Texas Court of Criminal Appeals.

Petitioner argues his claims should not procedurally barred because the Court of Criminal 

Appeals should not have considered his second state habeas on the merits because his PDR was 

still pending at the time. Petitioner’s argument, however, does not state why he did not file his 

ineffective assistance of counsel claims in his second state habeas petition which was considered 

on the merits. The Court of Criminal Appeals determined that Petitioner’s third habeas petition 

successive because of Petitioner’s failure to raise his claims in his second habeas petition, 

when he could have done so. Petitioner has failed to show cause for his failure to raise his 

ineffective assistance of counsel claims in his second state habeas petition.

Petitioner has also failed to demonstrate the need to prevent a miscarriage of justice. This 

exception is “confined to cases of actual innocence, ‘where the petitioner shows, as a factual 

matter, that he did not commit the crime of conviction.’” Fairman v. Anderson, 188 F.3d 635,

as successive

was

Page-4-
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644 (5th Cir. 1999) (quoting Ward v. Cain, 53 F.3d 106, 108 (5th Cir. 1995)). To establish the

required probability that he was actually innocent, a petitioner must support his allegations with 

new, reliable evidence that was not presented at trial and must show it was more likely than not 

that no reasonable juror would have convicted him in light of the new evidence. Id. (citing 

Schlup, 513 U.S. at 327). Petitioner has presented no new, reliable evidence showing that it was 

likely than not that no reasonable juror would have convicted him. Petitioner has not 

overcome the state procedural bar. Accordingly, the procedural default doctrine bars federal

more

habeas relief on these claims.

State Hearing

Petitioner argues the state habeas proceeding was inadequate when the court failed to 

hold a hearing on his third state habeas petition. Petitioner’s claims regarding the state habeas

do not state a claim for federal habeas relief. See Rudd v. Johnson, 256 F.3d 317, 319-20 

(5th Cir. 2001) (“infirmities in the state habeas process do no constitute grounds for relief in 

federal court”). Petitioner’s claim should be denied.

3.

process

Summary

Petitioner is lawfully restrained because he has failed to prove that he has been denied a 

constitutionally protected interest. Accordingly, the state courts’ decision to deny relief is not 

contrary to or does not involve an unreasonable application of clearly established federal law and 

is not based on an unreasonable determination of the facts in light of the evidence presented in

4.

the state court proceedings.

Page-5-
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III. Recommendation

For the foregoing reasons, the Court recommends that Petitioner’s habeas corpus petition 

pursuant to 28 U.S.C. § 2254 be denied with prejudice for failure to make a substantial showing

of the denial of a federal right.

Signed this 10th day of May, 2017.

PAUL D. STICKNEY #
UNITED STATES MAGISTRATE JUDGE
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NOS. WR-82,314-02 AND WR-82,314-03

EX PARTE JOHN EDWARD HALL, Applicant

ON APPLICATIONS FOR WRITS OF HABEAS CORPUS 
CAUSE NOS. W08-63139-W(B) AND (C) IN THE 363RD DISTRICT COURT

FROM DALLAS COUNTY

Per curiam.

ORDER

Applicant was convicted of murder and sentenced to seventy years ’ imprisonment. The Fifth

Court of Appeals affirmed his conviction. Hally. State, No. 05-09-01368-CR (Tex. App. — Dallas

April 11,2011) (not designated for publication). Applicant has filed three applications for writs of

habeas corpus in the county of conviction, and the district clerk forwarded them to this Court. See

Tex. Code Crim. Proc. art. 11.07.

el,2011. On SeptemberThe appellate mandate in Applicant’s case originally issued on

9, 2014, Applicant filed his first application for writ of habeas corpus in the district court. This

Court received that application, in which Applicant sought an out-of-time petition for discretionary

review, on October 20, 2014. On February 3, 2016, this Court granted relief pursuant to the -01

application in the form of an out-of-time petition for discretionary review. Applicant filed a petition
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3 6 3RD JUDICIAL DISTRICT COURTIN THE

OF DALLAS COUNTY, TEXAS

THE STATE OF TEXAS
CAUSE NO. F08-63139-WVS .

JOHN EDWARD HALL

CHARGE OF THE COURT

MEMBERS OF THE JURY:

The defendant, John Edward Hall, stands charged by 

with the offense of murder, alleged to have been 

of Dallas and the State of Texas on
indictment

committed in the County

about 17th day of November, 2008. 

' To this charge the

or
defendant has pleaded not guilty.

commits murder if helaw provides that a personOur
the death of an individual.intentionally or knowingly causes

human being who has been born"Individual" means a

and is alive.
firearm or anything"Deadly weapon" means a

adapted for the purpose of 

serious bodily injury or anything that in 

intended use is capable of causing

manifestly designed, made, or

inflicting death or 

the manner of its use or 

death or serious bodily injury.
with intent, withacts intentionally, or

conduct when it is his conscious
A person

result of hisrespect to a 

objective or desire to engage in the conduct or cause the

result.
cXN. t 9
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A person acts knowingly, or with knowledge, with

result of his conduct when he is aware that hisrespect to a

conduct is reasonably certain to cause the result.

You are instructed that a witness may be impeached 

by showing that he has previously been convicted of a felony 

offense or a crime involving moral turpitude, 

impeachment evidence may be considered by you to aid you in 

determining (if it does so) the weight, if any, to be given 

the testimony of the witness at trial and his credibility.

instructed that certain evidence was

Such

You are

admitted in before you in regard to- the defendant having 

committed offenses other than the one for which he is now on 

Such evidence cannot be considered by you against thetrial.

Saiddefendant as any evidence of guilt in this case, 

evidence was admitted before you for the purpose of aiding

if it does aid you, in passing upon the weight you will 

give his testimony, and you will not consider the same for

you,

any other purpose.

You are instructed that if there is any testimony

before you in this case regarding the defendant’s having 

committed offenses other than the offense alleged against him

in the indictment in this case, you cannot consider said

testimony for any purpose unless you find and believe beyond 

a reasonable doubt that the defendant committed such other

if any were committed, and even then you may onlyof fenses,

10
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intent ofin determining the knowledge orconsider the same
ifthe defendant, if any, in connection with the offense,

him in the indictment in this case, andany, alleged against

for no other purpose.
ifin mind the foregoing instructions, 

from the evidence beyond a reasonable 

about 17th day of November, A.D., 2008, m

Now, bearing

find and believeyou

doubt that on or
theCounty of Dallas and State of Texas,the

Defendant, John Edward Hall, did unlawfully then and there

the death of Marvin Davis,intentionally or knowingly cause

called deceased, by shooting thean individual, hereinafter
will find thedeceased with a firearm, a deadly weapon, you

offense of murder and so say by yourdefendant guilty of the

verdict.
find and believe from the evidence 

if you have a reasonable doubt

If you do not so

beyond a reasonable doubt, or

you will acquit the defendant and say by yourthereof,

verdict "Not Guilty."

justified in using force against another 

he reasonably believes the force is 

immediately necessary to protect himself against the other

attempted use of force.

against another is not justified in

A person is

when and to the degree

person's use or

The use of force

to verbal provocation alone.response
against another is not justified ifThe use of force

n
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discussion with thethe actor sought explanation from

concerning the actor's

or

differences with theother person
unlawfully carrying awhile the actor wasother person

weapon.
who has been convictedIt is unlawful for a person

firearm at any location other thanof a felony to possess a

lives.

justified in using deadly force against 

justified in using force against the 

above set out, and when he

the premises at which the person 

A person is 

another if he would be

other in the first place, as

such deadly force is immediately 

protect himself against the other person's use 

of unlawful deadly force.

reasonably believes that

necessary to

or attempted use
is meant an ordinary"reasonable person"By the term

in the same circumstances.and prudent person
used herein is"reasonable belief" as 

would be held by an ordinary prudent
By the term

meant a belief that

circumstances as defendant.in the sameperson
"deadly force" is meant force that is

, or in the
By the term

known by the persons using it to cause

intended use is capable of causing,
intended or

manner of its use or 

death or serious bodily injury.

When a person

reasonably believes he is under attack or 

with unlawful deadly force by a person, and there is created

is attacked with unlawful force, or he

attempted attack

m C 12



. i

5

in the mind of such person a reasonable expectation or fear 

of death or serious bodily injury, then the law excuses or 

justifies such person in resorting to deadly force by any 

at his command to the degree that he reasonablymeans

believes immediately necessary, viewed from his standpoint at 

the time, to protect himself from such attack or attempted

a person has a right to defend his life and person 

from apparent danger as fully and to the same extent as he 

would had the danger been real, provided that he acted upon a

it appeared to him from

attack, as

reasonable apprehension of danger, as 

his standpoint at the time, and that he reasonably believed

such force was immediately necessary to protect himself 

against the other person's use or attempted use of unlawful

deadly force.

if you find from the evidence beyond a 

reasonable doubt that the defendant, John Edward Hall, did 

kill the said Marvin Davis by shooting the deceased with a

alleged in the indictment, but 

you have a reasonable

Now,

firearm, a deadly weapon, as

further find from the evidence, oryou

doubt thereof, that, viewed from the standpoint of the 

defendant at the time, from the words or conduct, or both of 

Marvin Davis it reasonably appeared to defendant that his 

life was in danger and there was created in defendant's mind 

a reasonable expectation or fear of death or serious bodily 

injury from the use of uniawfu1 deadly force at the hands of

0P/G A O
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Marvin Davis, and that the defendant, acting under such 

apprehension and reasonably believing that the use of deadly 

by his intervention, on his part was immediately 

necessary to protect himself against Marvin Davis 

attempted use of unlawful deadly force and that he,

shot the deceased with a firearm, a deadly weapon,

force,

s use or

therefore,

said Marvin Davis, then you will find the defendant not 

guilty; or if you should have a reasonable doubt as to 

whether the defendant was acting in defense of himself on

said occasion under such foregoing circumstances, then you

should give the defendant the benefit of that doubt and find

him not guilty.

You are further instructed that in determining the

existence of real or apparent danger, it is your duty to 

consider all of the facts and circumstances in evidence in

the case before you and consider the words, acts, and

if any, of Marvin Davis at the time of and prior to 

the time of the alleged killing, if any, and in considering 

such circumstances, you should place yourselves in 

defendant's position at that time and view them from his

conduct,

standpoint alone.
!

In determining whether an actor reasonably believed

that the use of deadly force was immediately necessary, you

not consider whether the actor failed to retreat if themay

actor had a right to be present at the location where the

i A



.. ■ ' •- • -

7

deadly force was used, the actor did not provoke the person 

against whom the deadly force was used, and the actor was not 

engaged in criminal activity at the time the deadly force was

used.

In all criminal cases the burden of proof is on the

State .

At times throughout the trial the Court has been

the question of whether or not certaincalled upon to pass on

offered evidence might properly be admitted, 

be concerned with the reasons for such rulings and are not to

You are not to

Whether offered evidence isdraw any inferences from them, 

admissible is purely a question of law. 

evidence to which an objection is made, the Court does not 

determine what weight should be given such evidence; nor does

In admitting

As to any offerit pass on the credibility of the witness, 

of evidence that has been rejected by the Court, you, of

As to any question tocourse, must not consider the same.

you must not conjecture aswhich an objection was sustained,

to the reason forto what the answer might have been or as

the .obj ection.

You are instructed that you are not to allow

yourselves to be influenced in any degree whatsoever by what 

you may think or surmise the opinion of the Court to be. 

Court has no right by any word or any act to indicate any 

opinion respecting any matter of fact involved in this case,

The

08/C -1 E
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The Courtto indicate any desire respecting its outcome.nor

has not intended to express any opinion upon any matter of

fact in this case, and if you have observed anything which

you have or may interpret as the Court's opinion upon any 

matter of fact in this case, you must wholly disregard it.

All persons are presumed to be innocent and no

be convicted of an offense unless each element ofperson may

The factthe offense is proved beyond a reasonable doubt.

or indicted for,that a person has been arrested, confined,

or otherwise charged with, the offense gives rise to no

The law does not require ainference of guilt at his trial.

defendant to prove his innocence or produce any evidence at 

The presumption of innocence alone is sufficient toall.

acquit the defendant, unless the jurors are satisfied beyond 

a reasonable doubt of the defendant's guilt after careful and

impartial consideration of all the evidence in the case.

The prosecution has the burden of proving the

defendant guilty and it must do so by proving each and every

element of the offense charged beyond a reasonable doubt and

if it fails to do so, you must acquit the defendant.

It is not required that the prosecution prove guilt

beyond all possible doubt; it is required that the

prosecution's proof excludes all "reasonable doubt"

concerning the defendant's guilt.

In the event you have a reasonable doubt as to the

a r>
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defendant's guilt after considering all t-he evidence before 

you, and these instructions, you will acquit him and say by 

your verdict "Not guilty".

• You are the exclusive judges of the facts proved, of 

the credibility of the witnesses and of the weight to be 

given to the testimony, but you are bound.to receive the law 

from the Court, which is herein given you, and be governed

thereby.

After you retire to the jury room, you will select 

of your members as your presiding juror, 

presiding juror's duty to preside at your deliberations, vote 

with you, and when you have unanimously agreed upon a

to certify to your verdict by using the appropriate 

form attached hereto, and signing the same as presiding

It is theone

verdict,

]uror.

After you retire to consider your verdict, 

has any authority to communicate with you except the officer

During your deliberations in this

no one

who has you in charge.

discuss, nor relate anyyou must neither consider,case,

You should neithermatters not in evidence before you.

consider nor mention any personal knowledge or information 

you may have about any fact or person connected with this

which is not shown by the evidence.case

After you have retired, you may communicate with 

this Court in writing through the bailiff who has you in

me A “7
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charge. Your written communication must be signed by the

presiding juror. Do not attempt to talk to the bailiff, the

attorneys, or the Court regarding any question you may have

concerning the trial of the case. After you have reached a

unanimous verdict or if you desire to communicate with the

Court, please use the jury call button on the wall and one of

the bailiffs will respond.

TRACY F. HO 
363rd Judicial District Court 
Dallas County, Texas
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VERDICT SHEET

(Use the appropriate form below in returning your verdict.)

We, the jury, find the defendant, John Edward Hall,

guilty of murder as charged in the indictment.

PRESIDING JURO

PRINTED NAME

OR-

We, the jury, find the defendant, John Edward Hall,

"Not Guilty."

PRESIDING JUROR

PRINTED NAME

EW/.C
Jk /N
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THIS CASE ^ 

ON APPEAL
6XH.3m VOL 470 PAGE 113

Case No. F-0863139-W
Incident Nol /TRN: 9174717839t

In The 363rd JUDICIAL DistrictThe State of Texas §
J ■
§ Courtv.

i
§

Dallas County, Texas§JOHN EDWARD HALL
§
§STATE ID No.: TX05555005

Judgment of Conviction by Jury
Pate Judgment 

V ‘^Entered: 10/29/2009Judge Presiding: Hon. Tracy Holmes
v. Attfamey for 

Defendant: Kenneth WeatherspoonAttorney for State: Elaine Evans

Offense for which Defendant Convicted:
MURDER/ 3RD

Statute for Offense:Charging Instrument:
19.02 Penal CodeINDICTMENT

Date of Offense:

1 11/17/2008
. ■ Plea to Offense:I y.Degree of Offense:

NOT GUILTY1ST DEGREE FELONY
Findings on Deadly Weapon:I Verdict of Jury:

jYES, A FIREARMGUILTY
Plea tp 2nd Enhancement/Habitual 
Paragraph:

Plea to 1st Enhancement 
Paragraph: TRUETRUE

B Findings on 2nd
Enhancement/Habitual
Paragraph:

Findings on 1st Enhancement 
Paragraph: TRUETRUE

Date Sentence to Commence:Date Sentence Imposed:Punishment Assessed by:
10/29/200910/29/2009JURY

Punishment and Place 
of Confinement: 70 YEARS INSTITUTIONAL DIVISION, TDCJ

THIS SENTENCE SHALL KBft ^CONCURRENTLY.

I | SENTENCE OF CONFINEMENT SUSPENDED, DEFENDANT PLACED ON COMMUNITY SUPERVISION FOR N/A
Restitution Payable to:
□ VICTIM (see below) □ AGENCY/AGENT (see below)

Sex Offender Registration Requirements do not apply to the Defendant. Tex. Code Crim. Proc. chapter 62.
The age of the victim at the time of the offense was N/A .____________________________________________

If Defendant is tn serve sentence in TDCJ. enter incarceration periods in chronological order.

Restitution:Court Costs:Fine:
$ 560.00 $ N/A$ N/A

From 11/18/2008 to 10/29/2009 FromFrom toto
Time
Credited:

to' From
If Defendant is to serve sentennp in rrmntv jail nr'is fdven credit toward fine and costs, enter days credited below.

From toFrom to

N/A DAYS NOTES: N/A
All pertinent information, names and assessments indicated aboveAre incorporated Into the language of the judgment below by reference.

This cause was called for trial in Dallas County, TexatL\.The State appeared by her District Attorney.
Counsel / Waiver of Counsel (select one!

[>\l Defendant appeared in person with Counsel.
D Defendant knowingly, intelligently, and voluntarily waived the right to representation by counsel in writing in open court.

It appeared to the Court that Defendant was mentally competent and had pleaded as shown above to the charging 
instrument. Both parties announced ready for trial. A jury was selected, impaneled, and swom. The INDICTMENT was read 
to the jury, and Defendant entered a plea to the charged offense. The Court received the plea and entered it of record.

•! •

Page I of 4HALL JOHN EDWARD 0863139
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ARRAIGNMENT SHEET
\\

Book-in No. 08090395 
LAI No. 756948

r

i
06/01/1976Black Male

The State of Texas, County of Dallas

, of Dallas County, Texas, sitting as a Magistrate, do hereby certify that on this,
___ , 2008 at i:Q9 am , sitting at 111 Commerce, City of Dallas, Dallas

, being a person under arrest, and

Katherine MiracleT

the 19 day of 
County, Texas appeared
that I have in clear language informed the person arrested of the accusation against him and of any Affidavit filed 
herewith, and of his right to retain counsel, and of his right to the appointment of counsel if he is indigent and 
cannot afford counsel, and of his right to remain silent, and of his right to have an attorney present during any 
interview with peace officers or attorneys representing the State, and of his right to terminate the interview at any 
time, and of his right to have an examining trial.

November
JOHN "El/NARD HALL

I informed the person arrested that he does not have to make any statement at all, and that my statement made by 
him may be used in evidence against him on his trial for the offense concerning which the statement is made.

T informed the person arrested that reasonable time and opportunity would be allowed him to consult counsel and of 
his rights to bail if allowed by law.

I also informed the person arrested that if he is not a citizen of the United States that he may have the right to 
contact consular officials from his country and that if he is a citizen of certain countries that consular officials would 
be notifed of this arrest without further action required on his part.

1 / I The person arrested stated that he is a citizen of the United States of America

Bond Amount
$250,000.00 Cash/Sur

Cause No. regency Name
f0863139 Dallas Police

Offense(s):
MURDER

$15,000.00 Cash/.SurPOSE CS PG 1 <1G f0873225 Dallas Police

in witness whereof, I have subscribed my nameDSORemanded to custody of 
this the 19 day of___ , 2008 .November

t -
Dallas County, TexasMagistrate
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LM
06011976 CHARGE MURDER/3RD.B MDEFENDANT Hall. John Edward

AKA:
location nso

8?m Fair QaVs #7.065. DallasJx-------------

TXDPDOOOO DATE FILED December 04, 2008
address

JDC363COURT
FILING AGENCY 

COMPLAINANT Davis. Martin
VT#:F-0863139

C/C

TRUE BILL INDICTMENT

STATE OF TEXAS: The Grand Jury ofNAME AND BY THE AUTHORITY OF THEIN THE
2008 of theTerm, A.D.,OctoberDallas County, State of Texas, duly organized at the

, Dallas County, in said Court at saidCriminal District Court 7

, Defendant,HALL, JOHN EDWARDTerm, do present that one

in the County of Dallas and said State, didday of November A.D., 200817 thOn or about the

a »«pon. '

And it is further presented to said Court SUBSTANCE
4 CRAMS BUT LESS^ndAN200GR-AMS^on dte 8TH

conviction was a final conviction.
presented to said Court that prior to the commission of each of the aforesaid offenses

And it is further
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