Preeosdic 4 SRIGINAL |lllHlﬂllﬂllﬂfIlﬂllﬁllillmlllﬂlll\llllﬂil

[ *1057021179=%

|

IN THE COURT OF CRIMINAL APPEALS

[ ol O T

- OF THE’S'I*.IXTE‘OI-‘ROK].TA]IO1\7[%o%T OF 'Cﬁ’;-‘ 1 T Q%P\Eﬁf-s
CHRISTOPHER J BARNETT ) DEC ! 1 201
Petitioner, ; JOHNCE[)_.EP;iDDEN
v. , ; No. PC-2023-705
STATE OF OKLAHOMA, ;
Respondent. ;

ORDER AFFIRMING DENIAL OF POST-CONVICTION RELIEF

Petitioner, pro se, appeals the denial of post-conviction relief by

the District Court of Tulsa County in Case No. CF-2019-3570.1

Petitioner was found guilty by a jury of Assault and Battery with a
Deadly Weapon. He Wés sentenced to thirty-two years i the custody
of the Department of Correcﬁon and a ten thousand dollar fine.
Petitioner’s .conviction was affirmed on direct appeal. Barnett v. State,
F-2020-373 {Okl.Cr. March 3, 2022} (not for publication).

On July 31, 2023, the Honorable David Guten, District Judge,

denied Petitioner’s application for post-conviction relief in a lengthy

1 Petitioner is also charged in Tulsa County District Court Case No. CF-2019-
3495. This case is still pending in the trial court and is scheduled for jury trial
on February 5, 2024. Petitioner has frequently filed pleadings jointly in both
cases asserting the same arguments. This order only addresses Petitioner’s
application as it pertains to CF-2019-3570.
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seventy-four pége order 2. Judge Guten notes in_his order that

- Petitioner’s-arguments; laid out 1mr-dozens of differeﬂt‘pléadﬁigs‘ﬁé'fofé” T

the trial court are unclear, confusing, repetitive, and overlap with the
pending case in Tulsa County District Court Case No. CF-2019-3495,
Based on his review of the pleadings Judge Guten determined the
following issues that appear to be advocated by Barnett in his
application: (1) Brady 3, newly discovered evidence, and discovery
‘requests; (2) failure of the State to investigate gunpowder residue, DNA
and fingerprints; (3) failure of the state to authenticate Facebook posts

at trial; (4) ineffective assistance of counsel at trial and on appeal; (5)

mental incompetency; and (6) lack of Jurisdiction based on McGirt.
We Agree.
We review the trial court’s determination for an abuse of

discretion. Hancock v. State, 2022 OK CR 13, 9 15, 5313 P.34 1088,

2 Between July 18, 2022, and September 1, 2022, Petitioner filed numerous
motions with the trial court. On September 15, 2022, The Homnorable Judge
Tracy Priddy, District Judge, ruled the trial court lacked Jurisdiction to
adjudicate the defendant’s motions except for Petitioner’s Motion for Evidentiary
Hearing and Supplemental Brief filed on July 18, 2022, which the trial court
interpreted as an application for post-conwiction relief. Between September 15

I TIrRDCT 105

2022, and Judge Guten’s July 31, 2023, order Petitioner filed more than one
hundred (100} pleadings with the trial court related to the application for post-
conviction relief.

3 Brady v. Maryland, 373 U.S. 83 (1963).

* McGirt v. Oklahoma, 140°S.Ct. 2452 (2020).

2
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1089. An abuse of discretion is any unreasonable or arbitrary action

—taken-without proper consideration of the facts and law pertaining to
the matter at issue or a clearly erroneous conclusion and judgment,
one that is clearly against the logic and effect of the facts presented.
Neloms v. State, 2012 OKCR 7, § 35, 274 P.3d 161, 170.

The Post-Conviction Procedure Act is not a substitute for a direct
appeal, nor is it intended as a means of providing a petitioner with a
second direct appeal. Johnson v. State, 1991 OK CR 124, ] 4, 823 P.2d
370, 372. The Act provides petitiéners with very limited grounds upon .

which to base a collateral attack on their judgments. Logan v. State,

2013 OK CR 2, 93, 293 P.3d 969, 973. “Issues that were previously
raised and. ruled upon by this Court are procedurally barred from
further review under the doctrine of res judicdta; and issues that were
not raised previously on direct appeal, but which could have been
raised, are waived for further review.” Logan, 2013 OK CR 2, § 3, 293
P.3d at 973.

Petitioner raised on direct appeal the issues regarding

authentication of Facebook posts and ineffective assistance of trial
counsel. These issues are barred under res judicata. Petitioner has

not established sufficient reason for not asserting his current grounds

3
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for relief in previous proceedings. Id Except for his claims of

- --ineffective -assistance-of- appellatecounsel; and lack “of jurisdiction =

under McGirt, Petitioner’s remaining claims are waived. Id.

Petitioner argues his appellate counsel was ineffective because he
inadequately raised or did not raise the deficiencies of his trial counsel
on appeal. Claims of ineffective assistance of appellate counsel may
be raised for the first time on post-conviction, as it is usually a
petitioner’s first opportunity to allege and argue the issue. As set forth
in Logan, 2013 OK CR 2,95,293P.3d at 97 3, post-conviction claims

of ineffective assistance of appellate counsel are reviewed under the

standard for ineffective assistan.(':e of counsel set forth in Strickliand
v. Washington, 466 U.S. 668 (1984). See Smith v, Robbins, 528 U.S.
259, 289 (2000)("[Petitioner] must satisfy both prongs of the
Strickland test in order to prevail on his claim of ineffective assistance
of appellate counsel."). Under Strickland, a petitioner must show both
(1) deficient performance, by demonstfating that his counsel’s
conduct was vobjectively unreasonable, and (2) resulting prejudice, by

demonstrating a reasonable probability that, but for counsel's

unprofessional error, the result of the proceeding would have been

different. Strickland, 466 U.S. at 687-89. We recognize that “la] court
- _
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considering a claim of ineffective assistance of counsel must apply a

- —-—- —'strong presumption’ that counsel's ‘representation was withifi thHe "
‘wide range’ of reasonable professional assistance.” Harrington v.

Richter, 562 U.S. 86, 104 (201 1)(quoting Strickland, 466 U.S. at 689).

On direct appeal, this Court held that Petitioner failed to show
the kind of serious errors by trial counsel that deserve the name
deficient performance nor demonstrated a reasonable probability
thaf, but for such deficiencies, the outcome " would havé beern |
different. Barnett v. State, F-2020-373 (Okl.Cr. March 3, 2022) (not

for publication). Therefore, appellate counsel’s failure to raise the

alleged deficiencies of trial counsel on appeal fails to establish
appellate counsel’s performance was deficient or objectively
unreasonable and Petitioner has failed to estab]ish any resulting
prejudice. As a result, Petitioner’s ineffective assistance of appellate

counsel claim is without merit.

Finally, Petitioner claims the State lacked jurisdiction to charge,

try, and convict him because of his status as an Indian. Petitioner

specifically states his claim is based upon McGirt v. Oklahoma, 140

S.Ct. 2452 (2020). In his order Judge Guten stated Petitioner’s claims
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~ ofIndian status were vague, insubstantial, and inadequate to fulfill the

- — -requirements-of-a valid McGirt claim.-We agree. - Petitioner alleges that =7

he is entitled to relief but cites no controlling authority in support of
this claim. The appeal record in this matter contains no evidence
supporting a claim Petitioner or his victims are- Indian which is
necessary before claiming exemption from prosecution under State
law. See United States v. Diaz, 679 F.3d 1183, 1187 {10% Cir. 2012);
United States v. Prentiss, 273 F.3d 1277, 1280-81 (10% Cir. 2001}).
See generally Goforth v. State, 1982 OK CR 48, 19 5-7, 644 P.2d 114,

116. Petitioner’s claim the trial court lacks jurisdiction under McGirt

1s without merit.

Petitioner has failed to demonstrate an abuse of discretion by the
District Court. Therefore, the District Court’s order denying post-
conviction relief is AFFIRMED. Petitioner’s Motions to Supplement
Petition in Error filed October 19, 2023, and November 16, 2023, are
DENIED. Rule 3.11, Rules of the Oklahoma Coyrt of Criminal Appeals,

Title 22, Ch. 18, App. (2023). Pursuant to Rule 3.15, Rules of the

Niclaboma Coriet-of- Crima
TOUCLI CUTTL A\ T [ ¥
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MANDATE is ORDERED 1ssued upon _the dehvel:y andjlmg_of_thls___._

— dCCiSiOII. o e e o+ e i ¢ s e e 4 o i e i~ ina s i e e e e @ em i < st o ot 1t A oot e @ oo e e o1 et e -

IT IS SO ORDERED.

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this

‘U_dayof @Q(‘Cm_b(aﬁ | , 2023,
Mkl L

SCOTT ROWLAND, Presiding Judge

ﬂM}L /clumw

ROBERT HUDSON Vlce Presiding Judge

T Garv L. LUMPKIN Ju :

WILLIAM J. MUSSEMAN, Judge

ATTEST:

Z{ Clerk
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IN THE DISTRICT COURT OF TULSA COUNTY

STATE OF OKLAH

P
V.

CHRISTOPHER JO
BARNETT,

Order Denyi;

D .

STATE OF OKLAHOMA

3

OMA,

Laintiff,

NATHAN
efendant.

and Other Post-Conyiction Filings

this proceeding, Defendant Christopher Jonathan Barnett (“Barnett”) claims

)

)

) Case No. CF-2019-3570
) District Judge David Guten
)
)
)
)

lig Petitioner’s Application for Post-Conviction Relief

that he is entitled to ost-conviction relief (“PCR") for various reasons, as set forth in

a multitude of pleadings filed pro se.' The record demonstrates otherwise.

Consequently, after reviewing the pertinent facts of the case and the law applicable to

PCR applications in general and to Barnett's claims in particular, the Court denies the

|

relief that Barnett see

In reaching tha

ks.

'Exhibit 1 attached
spreadsheet of pertine
Bamnett had filed pro

t conclusion, the Court will review pertinent events not only in

‘to the State’s response brief, filed October 20, 2022, is a
nt pleadings in this case filed to that date, the majority of which
se. The spreadsheet identifies the pleadings by date of filing, by

filing number as designated below, and by the issues raised in each filing. Barnett has
filed numerous pleadmgs since that date, virtually all of which are redundant or

irrelevant to the issie,

of PCR.

%
i
!

the history of this case, but also in another case brought against thé defe
i
Barnett, Case No. CF-2019-3495 in the District Court of Tulsa Ct;')unty,'

Barnett has frequently filed his pleadings jointly. For the sake of :brcvirj

will refer to the cases as “# 3570" and “# 3495," respectivqi:ly. A

nt, State v.
3s to|which
|
| this|Order
i

Ithough the

information in # 3495 was filed first, the events of # 3570 precede:d tho!

so it will be considered first.?

e of #3495,

gfar as they

This Order only addresses Barnett's motions and applicatiéns in

pertain to # 3570, For example, in this case, Barnett has made mul‘jtipl icif

Bt O bt

i
P

us requests

for discovery. This Order will address those requests below. Barnett ma

I

requests under the # 3495 case number, as well, which will be conisidere
in that case. f

The Court makes the following findings of fact and conclusic;ns of la
to OKLA. STAT. tit. 22, § 1084, based upon the record in the case, %the C

the submissions of the parties. At a hearing on the matter held July 19, 202

1
kes th?!same

d sepax:ately,
i
I
pursuant

mmf e and

023, B'r\rnett

q

|
appeared pro se, having previously terminated his third (3") court-?ppnir

Brian Boeheim. i

The following acronyms will be used throughout this Order: !
|
!

Oklahoma Attorney General's Office: “OAG”
Oklahoma Court of Criminal Appeals: “OCCA" '
Oklahoma State Bureau of Investigation: “OSBI"

Tulsa County District Attorney's Office: “DA" i
Tulsa Police Department: “TPD”
The University of Tulsa: “TU” i

li
ted counsel,

i
i
i
i




. FINDINGS OF

TACT

A. Proceedings Bézforc the # 3570 Preliminary Hearing on August 26, 2019

Case # 3570 in

papers on Barnett at I

volves Barnett's shooting of a process server who tried to serve

lis residence on July 24, 2019. That day, TPD arrested Barnett

and he was released o;m bond of $75,000 pursuant to a preset schedule. Because charges

were not immediately
5426.

Case # 3495 in

filed, the matter was carried in the court records as NF-2019-

volves threats against the University of Tulsa (TU), two of its

professors, and fans lr’Laving a school football game at halftime, that Barnett allegedly

made on July 25, 20
charged Bameit by int
violation of OKLA. ST

July 26, 2019:

Seibert, who appointe

9. That day, in # 3495, the Tulsa County District Attorey
ormation with one count of Threatening an Act of Violence, in
AT. tit. 21, § 1378(A), and Bamett was arrested on a warrant.®
n # 3495, Bamnett appeared before Special District Judge April

d the public defender’s office to represent Barnett. Judge Seibert

set bond as to # 3495 [in the amount of $1 million and continued the bond of $75,000

as to NF-2019-5426. '

July 29, 2019:

Barnett posted the $1 million bond. Pursuant to the State’s

30n December 2, 201
the original offense in|
individuals, two of wh
September 3, 2021, th
the same four counts.

9, the District Attorney filed an amended information alleging
four counts, one pertaining to the fans, and three pertaining to
om had been named as victims in the original information. On
: District Attorney filed a second amended information alleging

motion to reconsider the bond in a hearing for which Barnett was rep

Brendan McHugh, Judge Seibert ordered that Barnett be held w;ithoun

decision was embodied in an order filed July 30, 2019, in # 3495. !

July 30, 2019: In # 3495, Mr. McHugh and Dana Jim fﬁled ar

1

Appearance and Plea of Not Guilty on behalf of Barnett.

In # 3495, Mr. McHugh filed Defendant’s Motion for Bzmd: Redugt
Modify Condition of Bond and Lift Impermissible Prior Restraint. Tlru::E 42-palg
requested that Bamett’s bond be reduced and that the conditions of réliriqu;ls;

1

media outlets be removed as a prior restraint of free speech.
1

In # 3495, Mr. McHugh filed Defendant’s Demurrer to Infbrmz;,tion, ; Ted Qn the
: IR

; sent d by

bond.:

. |
fon qnd to

e pleading

hing social

] . . Lo di
assertion that Bamett's conduct did not constitute a true threat within the purview of

the statute charged.

i
tion for

In # 3495, Mr. McHugh filed Bamett's Motion to Dismiss Infar

Vindictive Prosecution, which alleged that District Judge Jefferson Sellers’

and -;c:)ther

public officials had improperly instigated the charges, which violated Bar

under the First and Second Amendments of the U.S. Constitution. T

I
tt's rights

he alll;eged

violations of Barnett's rights were ostensibly tied, at least in part, to stater

LR

li
nts that he

had made in relation to the incident involving his shooting of the process serv!ér on

July 24, 2019 (as charged in # 3570).
In # 3570, the Tulsa County District Attorney filed an informati

Barnett with Assault and Battery with a Deadly Weapon, in violation of O

-

~ <
L

H
]
i

1 charging

A. STAT.

%
i
!
|
I
|
j




tit, 21, § 652(C).*

s'
|
|

July 31, 2019: :n # 3495, Mr. McHugh filed a Mot{on to Disqualify Tulsa County
District Attorney’s Oﬁéce, based upon allegations about Tulsa County judges who are

purported potential vfitnesses in the case, and who are routinely advised by the DA,

thereby allegedly creg fting a risk of a conflict of interest.

In # 3570, Bre é’ndan McHugh and Dana Jim filed an Entry of Appearance and

Plea of Immunity and ENarice of Stand Your Ground Defense, pursuant to Oklahoma's

“Stand Your Ground‘g' law, OKLA. STAT. tit. 21, §§ 1289.25 ef seq.

Aungust 1, 2010?: In # 3495 and # 3570, Barnett appeared before Special District
Judge David Guten dnd was held without bond. Preliminary hearings for both cases
were set August 26,]2019. In both cases, Mr. McHugh filed a motion for a bond

reduction hearing, which Special District Judge James Keeley set for hearing on

August §, 2019,

In # 3570, Mr %McHugh filed Defendant’s Notice of Stand Your Ground Defense
and Request for Evideiitiary Hearing which asserted, in part, that Barnett “was justified

in using deadly force}; . .” due to being in “reasonable fear of imminent peril of death

or great bodily force. ' Id at2,

Angust 2, 2019: In # 3495 and # 3570, The State filed its Response to Defendant’s

“The State amended the Information on August 12, 2019, and again on September 3,
2019, following the |preliminary hearing, by means of which the State endorsed
additional witnesses ?nd cleaned up some charging language, but the charge itself

remained the same.

Motion for Bond Reduction, asserting that the matter was res jud‘icata
Seibert’s ruling. «

August 5, 2019: In # 3495 and # 3570, Judge Keeley enterefd an o
i
the bond hearing as res judicata. :

August 6, 2019: In # 3570, Mr. McHugh filed a lengthy Motion f
|

Spoliation of Evidence and Reguest for Evidentiary Hearing, based (:m the'

TPD improperly destroyed evidence - a firearm carried by Ian Nai)ier a

was shot by Barnett.

August 7, 2019: In # 3495 and # 3570, the issue of bond was:: posed.

Mr. McHugh filed Defendant’s Motion for Emergency Bond Reductloipt and
Order Striking Bond Reduction Hearing (Filing # 1044570060 in # 3570

which argued that principles of res judicata did not apply to Bame!]t’s bo

that new evidence merited another look at the issue. :

August 12, 2019: In # 3570, the State filed the Amended Felq;ny Iny
stated in footnote 4. ;

August 14, 2019: Judge Keeley conducted the bond reduiction

transcript for which is 97 pages. Mr. McHugh presented two witnzesses,

Fogleman (a bail bondsman) and George William Bamett, III; (the

husband), proffered eleven exhibits, and secured the admission of :four. S
i

of Bond Hearing Held on August 14, 2019, Before the Honorable James W Keel

available in the Court file for # 3570.

ider ] udge

: !
r ﬂer striking
i

f
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August 16, 20i9: In # 3495 and # 3570, Tudge Keeley entered an order denying
Barnett’s motion for riEduction of bond.

August 19, 20?9: In # 3495, the State filed a Motion for Continuance Without
Objection, requesting ihat the preliminary hearing be continued in order for the State
to gather additional ilgformation from the OAG concerning potential witnesses.

B. Angust 26, 201:19: The Preliminary Hearing in # 3570

Bamett’s prelix%linary hearing was held before Judge Keeley. Pursuant to the
State’s unopposed md Hon for continuance, Judge Keeley reset the preliminary hearing
for # 3495 to SeptemI;er 30, 2019. The parties proceeded with the preliminary hearing
for # 3570. See Trans:w’pt of Proceedings Had on the 26" Day of August, 2019, Before the

Honorable James Keelév (“PHT"), available in the Court file for # 3570. The State

presented four witnesses:

George William Barpett | PHT at 16-28 PHT at 28-35
111 (defendant’s husband;
present at residence gt
time of shooting) |

Tan Napier (shooting PHT at 36-58 PHT at 59-82
victim) .

Erik Payne (reporterfor | PHT at 84-87 None
Channel 6 News

sponsored video of his
interview of defendant
about the shooting) °

for Fox 23 sponsored
video of her interview of
defendant about the
shooting)

N - X on-
Tackie Delpilar (reporter | PHT at 88-91 R PHT at 91-93
|

Argument and ruling on !
demurrer and motion i
regarding spoliation :
PHT at 97-106
Resetting of preliminary
hearing in # 3495

PHT at 107-108 !

The Court bound Bamnett over for District Court arraignment on the char,

noting a modification that needed to be made in the charging langu{age. (Pl
i .

107.)

C.  Proceedings After the Preliminary Hearing in # 3570

H
i

September 3, 2019: In # 3570, the State filed the Second Amiended Inﬁ;m:ation,

as stated in footnote 4. ’

Cd OoIIense,

HT at 106-

September 24, 2019: In # 3495 and # 3570, both of Bamett!fs priv
McHugh and Jim, filed a Motion to Withdraw as Attorneys of Recori:l for C
Barnett, due to his inability to pay for their services. Dis&ict Juigige T
granted the motions to withdraw in both cases and appointed the Tuilsa Ca
Defender to represent Barnett in both cases. See Transcript of Proceedt:?ngs He

24, 2019, Before the Honorable Tracy Priddy, available in the Court ﬁleifor #

e cotinsel,
i

istopher J.

cy Briddy

nty Public

] Septemb,

570.

ett and his

October 2, 2019: In # 3495, Judge Keeley, with the Stat(%, Ba

|
|




!
counsel Jason Lollm;an present, passed the preliminary hearing in the case to
November 13, 2019. i v

In # 3495, Barn;ett pro sefiled a 2-page Motion for Speedy Trial / Motion for Relicf
Srom Nlegal T.U. Prolejctlve Order (Filing # 1044772555 in # 3495; “F-2555"), which
requested a speedy npn-jury trial and also relief from a protective order entered in a
separate case involvirffg a dispute between TU, Barnett, and his husband.

October 3, 20 159: In # 3495 and # 3570, Bamett, pro se, filed a 4-page Habeas
Corpus Petition (Filing # 1044772583 in # 3570; “F-2583), asking for a reconsideration
of bond so he could T‘e released from custody and “return to work, pay my bills, pay
private council, and géat my affairs in order.” (F-2583 at 4.)

October 7, 20 19: In # 3570, at a hearing before Judge Priddy not attended by

Barnett but at which he was represented by Jason Lollman of the Tulsa County Public

Defender’s Office, the Court set a motions deadline of December 6, 2019, and response
date for the State of vecember 20, 2019. The arraignment was set January 2, 2020,
October 10, 2 ;19: In # 3495 and # 3570, Barnett, pro se, filed another, 1-page
Habeas Corpus Petltio; (Filing # 1044773048 in # 3570; "F-3048"), which asked that
the Court set a date fL’r hearing his habeas corpus petition.
Barnett, pro se: filed a 4-page Motion for Stand You [sic] Ground Immunity /
Motion to Stay All Proceedings (Filing # 1044773036 in # 3570; “F-3036"), in which

Barnett admitted having a gun and using it to shoot the victim in # 3570, Ian Napier,

but also claimed to have been justified in doing so under Oklahoma's Stand Your

Rl
i i
H

Ground law. (F-3036 at 2: “I shot him in the elbow . . . .”; Id. at?J: | ﬁ
!

i
i

fot Iie; Isic]

f

Napier in self defense and I was justified in doing so . .. ."” (emp;hases 5&ded|i) He

requested that the Court stay all other proceedings until the imf,munily

resolved. ;

October 18, 2019: In # 3495 and # 3570, Barnett, pro se, ﬁle(::l a 4-page Lfftter to

'issu'{: was

i

I
I

Judge Priddy (Filing # 1045175893 in # 3570; “F-5893"), in whi;ch he ;Jeque!sfted a

[ i
reduction of his bond, a finding of immunity under the Oklahoma Stand Y:c

law, and a dismissal of the charges in # 3495. He admitted that ﬂe shot

server to save his own life and that of his husband. (F-5893 at 2: “I ?shot q

ur Ground
he process
X |

"

'an’{...;

i

“I shot him in 100 % self defense.”; “I had to shoot him to save my. life .‘?.’ .
i ;

(emphases added).) Barnett also accepted 100% responsibility fo:r writir
i

posts, which he admitted were offensive, but insisted were not thnjeatening.

He wanted to be released “because 1 also clean carpet & Noven:lber i

busiest time of the year.” (/4. at 4.) i
October 22, 2019: In # 3495 and # 3570, Barnett, pro se, ﬁlenfi a 6-pa

Judge Keeley (Filing # 1045172824 in # 3570; “F-2824"), in which }_fne assér

blog posts were constitutionally protected free speech and that he shot the

i
ge LTp‘er to
l ;

g hi; blog

(it 3.)
|

lsual Ji'y the

¢
i

fed that his

man ht his

door. (F-2824 at 1: “I shot him before he could shoot me."” (Empha.v:is add

stated: !

i
1

1).) Barnett
E ,

A

d

I suffer from rapid bi-polar depression disorder. Prior to bemg arrest
received treatment & counseling from my doctors. Being in custody,
suffering & T am not getting the medication or treatment I need.

lam
have|
get

also lost my health insurance. I would love to be able to retu:fn home,

10




the medical n'ef tment I need & get back to work. 1 have 3 dogs who help

keep my bi-po

(d. at 2.)° Barnett ask

13r depression under control.
l?ed for the court’s help “so I can return home, get back on my

medication[,) start seeing my doctors again, return to work & be with my husband . .

.. (M. at 4.) Bameit claimed to have cleaned more than 20,000 homes without

incident over the last 20 years. (/d. at 3.) He expressed his hope to receive immunity

1
pursuant to Oklahoma’s Stand Your Ground law. (Id. at 6.)

October 29, 2019: In # 3495 and # 3570, Barnett, pro se, filed a 1-page Letter to
4 .

Judge Priddy (Filing

1045286438; “F-6438"), in which he requested a hearing as to

his habeas corpus petifion, asked that he be released on bond, and sought the dismissal

of the pending charges because of vindictive prosecution and due process violations.

November 7,

* Keeley (Filing # 1045255195 in # 3495, “F.5195"), in which he requested that the

2019: In # 3495, Bamnett, pro se, filed a 1-page Letter to Judge

felony charge be amerided to a misdemeanor, to which he would plead guilty, and that

his $75,000 bond be rginstated.

November 13

:[2019: In # 3495, Bamett, pro se, filed a 2-page Letter to Judge

Keeley (Filing # 104492615 in # 3495; “F-2615"), in which he explained a dispute

between TU, his husiiand and himself, and his reasons for writing a blog post about

the dispute. He renewed his request for a reduced charge or for a bond so that he could '

return home.

SBarnett provided no thedical records to the court to substantiate this description of his

mental condition.

! 11

In # 3495, the State filed a Bench Brief dealing with three topics: the

“endeavoring,” the proper venue for the case,. and legal concepts

compared to protected, free speech.

In # 3495, Judge Keeley presided over the preliminary hearing at which
Lollman répresented Barnett. The State presented six witnesses :and
admission of 52 exhibits, including many Facebook and other digital|posts.
Proceedings of Preliminary Hearing, November 13, 2019, Before the Honorable Jai

Special District Judge, Tulsa, Oklahoma (“3495 PH™), available in the Coti!rjl

affidavit for Barnett
10/14)

'
1

. yrce Mo o oma

i | |

)
i

Julie Friedel (TU security
investigator who
monitored threats made
by Barnett against TU
and associated persons)

3495 PH at 16-53;
64-67 (including
numerous objections by
Mr. Lollman)

Y

3495 PH at 53
67-68 |

Michelle Dill (TU
professor, subject of
Barmett threats)

3495 PH at 70-84

3495 PH at 84-87

-

Susan Barrett (TU
professor, subject of
Bamnett threats)

3495 PH at 89-104

3495 PH at 105;
at10)

Winona Tanaka (TU
professor and provost,
subject of Barnett threats)

3495 PH at 106-125,
133-134

et

3495 PH ?.t 125

1 e
i .

33

Det. Kevin Warne (TPD
executed search warrants
at Barnett residence and
business, recovering
firearms and ammunition)

3495 PH at 135-147

3495 PH at 147149

!
|

4

12




Mr. Lollman demurr.
Bamett over for trial
reduction. Id. at 150-

at 157.

|
|

d to the evidence at length. 3495 PH at 151-53. The court bound

p—1

ild. 155-57. The Court also denied Bamnett’s motion for a bond

|
1. District Court arraignment was set for December 2, 2019, Id,
|

December 2, 2019: In# 3495, the State filed an Amended Information, as stated

in footnote 3.

In # 3495, co
motion deadline of J;
The arraignment was

December .10 ,
Regquest for Evidentiar
to Oklahoma'’s Stand:

January 2, 202
See Transcript of Prog
(“1/2/20 T”), avail

preliminary hearing

(1/2/20 T at 5-30.) H [

T at9-11, 26.) The h;

i
Jjnsel for the parties appeared before Judge Priddy, who set a
l'énuary 24, 2020, and a response deadline of February 14, 2020.
fpassed to February 20, 2020.

;2019: In # 3570, Mr. Lollman filed a Motion to Dismiss and
;Hearlng (Filing # 1045551522 in # 3570; "F-1522"), pursuant

;Your Ground law.

fﬂ In # 3570, Judge Priddy heard Bamett's motion to dismiss.

iblc in the Court file for # 3570. The transcript from the
}Jas admitted into evidence. (1/2/20 T at 4.) Barnett testified.
!

admitted to shooting at the man in front of his house. (1/2/20

éaring was continued to the next day.

January 3, ZOI:O: In # 3570, Judge Priddy heard arguments from counsel for

both parties on the is:

:ue of immunity under Oklahoma'’s Stand Your Ground law. See

13

- 3-6, 7-8, 9.) The Court denied Barnett’s motion for immunity and 'disrmq

éedings Held January 2, 2020, Before the Honorable Tracy Priddy v

|
i
I
|
{
I
i
! |
! i
.
|
|
{
i

|

{

Transcript of Proceedings Held January 3, 2020, Before the Honorable Tracy Pri

i

T"), available in the Court file for # 3570. (Mr. Lollman for the defense: 27/3/10 T at
S
5
i
i
i

T at 9-15.) The jury trial was set for June 15, 2020. i

¥
I

January 14, 2020: In # 3495 and # 3570, Mr. Lollman ﬁled a Mo, r/on Sfor Bond

(Filing # 1045988543 in # 3570; “F-8543"), in which Barnett request ed

dy (1 /3/20

l. (1/3/20

that: "he be
] i

released on a reasonable bond and on whatever conditions the CJ L th:ought

appropriate.

H

|

. '

January 24, 2020: In # 3495 and # 3570, Judge Priddy heari

i
ubstantial

B

arguments from counsel concerning the issue of bond, and denied; Barmn

—

See Transcript of Proceedings Held January 24, 2020, Before the Honorable Ti

available in the Court file for # 3570.
February 3, 2020; In # 3495 Barnett's counsel, Caleb Jones, ﬁled
Quash for Insufficient Evidence and Brief in Support (Filing # 1046082.58_’[ 1\1

2587"), which argued that the State had failed to adduce evidence of‘ inte

S m ption.

acy ‘fﬂddy.

S
Q
=
s

aMc"

# 34

W—W ——

'to commit

an act of violence in violation of the charged offense.. . :

February 18, 2020: In # 3495, the State filed its Response to Defe

T

to Quash. ’ !

'Febmary 20, 2020: In # 3495, Judge Priddy heard arguxfnents iu rega{rd to
|

t’s Motion

Barnett's motion to quash and overruled the motion. See Transmpt} of Pra mmgs Held

on February 20, 2020, Before the Honorable Tracy Priddy, available in t:he Caurt file!for #

14




i
i
1
1
‘
It

3495. The jury trial fo‘:r the case was set June 1, 2020.

February 27, 2

reement of the parties.

20: In # 3570, The jury trial was reset from June 15, 2020, to
March 2, 2020, by a
-D.  The Jury Txial? (March 2-5, 2020)

March 2, 2020f In # 3570, Caleb Jones on behalf of Barnett filed Defendant’s
Motion in Limine (Fl.l‘ ng # 1046313489 in # 3570; “F-3489"), which addressed two
basic points. First, it Jought to exclude evidence concerning posts made on Barnett’s
Facebook account pursuant to Burks v. State, 595 P.2d 771, 1979 OK CR 10, arguing
that the evidence wasl not res gestae. Second, it sought to exclude evidence concerning
the allegations in # 315155, regarding Facebook posts threatening TU, its personnel aﬁd
fans.

In # 3570, the; jury trial started with the consideration of Barnett's motion in
limine, which the Coim and counsel discussed at length. See Transcript of Proceedings,
Jury Trial, Vol Iof IV, f{eld March 2, 2020 (“TT I”) at 3-23. Caleb Jones argued on behalf
of Bamnett. Id. The d)uﬂ noted the two parts of the motion. (/d. at 3-4.) The Court
ruled that the two pos’.rs offered by the State were res gestae and would be admitted. (Jd.
at 21-22.) The State c'g nceded that other posts would not be offered. (Id. at 22-23.) The

parties agreed that the y would consider a stipulation that could moot the second aspect

H

of the motion insofar s it pertained to testimony of Julie Friedel, a TU employee who

would lay a foundation for the admission of the posts to be offered. (7d. at 23.)

Selection of jurors taok the rest of the day. (Jd. at 24-119.) Barnett was represented

15

through that process by Jason Loliman and Caleb Jones. (Jd. at 29.) MJ
i

. | ;
managed to have one of the potential jurors stricken for cause . (/d. at 81-

March 3, 2020: In # 3750, jury selection continued. See Transcript of.
| .

——00—
s JRT =P

i )
Jury Trial, Vol I of IV, Held March 3, 2020 (“TT O") at 7-156.* Mr. Lollmarn
l ]

Lo

man

)

Droceedings,

! i
the State’s motion to strike two potential jurors for cause, and succeeded LIW retz.'in‘mg
I i
| Y
one in the panel. {d. at 91-98.) His voir dire comprised approximaté_ly 40 p: ges gf the
H T4 1
, H ! i
transcript. (/d. at 108-148.) Before the jury was seated, Mr. Lollma"n ensy rtad thl;;t his
: j it
continuing objection to evidence covered by his motion in limine was n 3 ed fcl>l'r the
I 14
record. (Jd. at 158.) Mr. Jones delivered the opening statement on ihehal' of B : ett.
! . !
(Jd. at 179-182.) Thereafter the State presented two witnesses, bc:>th of'_ whom‘l Mr
N
Loliman cross-examined: | ]i
e A on O D AR e DI AR Ao 7
Tan Napier: process server | TT II at 183-215, 222 TT Il at 216-222
shot by Barnett i
George William Barnett | TTIT at 221-237,243-245 | TT Il at 2;37-24 )
1I1: defendant’s husband, i
at home when shooting '
occurred
March 4, 2020: In # 3750, the jury trial continued. See Transcript oj’g’roc_eei'iings,
Jury Trial, Vol Il of IV, Held March 4, 2020 (“TT 111"} at 7-156. The State sented six

live witnesses, ail but one of whom the defense cross-examined:

. . . . | 11,
8Jury selection continued after a brief Frye Cooper hearing as to Bamnett's|reject

the State’s plea agreement offer. (/d. at 4-6.)
16

on of




Nick Ridner (Tulsa |
firefighter who respo nded
to crime scene and treated
victim Ian Frazier, taking
n from his waistband)

TTIII at9 10

John K. Murray (TED
officer accompanying
Barnett to hospital for
treatment of chest pains)

TT I at 11-19;

TT HI at 19-21

Erick Payne (Channel 6
news reporter who ;
interviewed Barnett)!

TT HI at 23-28

TT III at 28-29

Sgt. who explained ¢rime
scene and evidence |!
recovered)

Jacqueline Delpilar (Fox | TT III at 30-35 TT 111 at 35
23 news reporter whop
interviewed Barnett)! .
Stipulation re Julie | TT III at 3643, including
Friedel (Investigator‘at discussion between Court
TU who found Barnett and counsel, in which Mr.
Facebook posts) | Lollman helped shape
| content of stipulation
Patrick McClain (TFD TT III at 44-74 TT III at 74-82 (including

extensive effort to obtain
latitude in cross-
examination at 77-80)

Chris Buyerl (TPD SID
officer who arrested|;
Barnett and recoverffd
thumb drive from him)

TT III at 83-92 (including
effort by Mr. Lollman to
exclude testimony about
TU threats case at 85-86)

TT III at 92-93

Demurrer to State’s||
evidence and Court's
inquiry of Barnett al?out
testifying: TT III at 95-
100 .

l
|
The State rested and E\'Ir. Lollman demurred to the evidence. The Court overruled the

|
X .
demurrer and questic ned Barnett about his decision to testify in his own defense. TT

IIT at 95-100. Bamett’ lwas the only witness presented by the defense:
I
{
5
1
1

Deférise-Witness .~~~ | Defénse examination = | Stafe eXaniing
Christopher Barnett: TT Il at 101-118;

TT I at 118- (i

Defendant 154-155) Mr. Lollman's|obj

such as a1:t 119-21

The State offered into evidence a stipulation by the parties as to a;nriaipj

there, (TT HI at 158.) Mr. Lollman made a strong argument for the inclus i

instruction. (TT III at 169-171.)

|
defense instruction. (TT III at 161-169.) The Court ruled in févor Sf' usi
i

Matrch 5, 2020: In # 3570, the jury trial concluded with a.rglfxment_,

Mr. Kunzweiler opened for the State. (TT IV at 7-32.) Mr. L;ollma..;:

obijection: (TT v at 16-17.) Mr. Lollman then gave the closing argﬁmen

(TT 1V at 32-45.) Mr. Collier closed for the State. (TT IV at 45:58.) M

objected three times in quick succession, the last occasion of which the Cou

the objection and directed the State to move on. (T'T IV at 53-54.) The ju ly
i

verdict of guilty in two hours, with a punishment of 32 years and a fine

e

(Docket Entry # 3570 for March 2, 2020; TT IV at 62.) The d%:fense;
presentence investigation report. (TT IV at 64.)

'

May 21, 2020: In # 3570, Mr. Lollman filed a Motian/br]\:lm Tri

i

1046765255 in # 3570; “F-5255") on Barnett's behalf, asserting éhat (1)
i ‘

closing argument included numerous improper statements, and (2) Fa

were admitted improperly under Burks v. State, 595 P.2d 771, 1979 OK CR

18

testimony from Detective Max Ryden. (TT III at 156-57.) The e§/idenci(:5
|

3ebooh

10.

ed rebuttal
conciuded

nofa self-

,? one
for Bpfmett.
T Lc!)gillman
It sus:tjained
retulxjfned a
of $1'6 000.

i
equested a

a/ (Filing #

the State's

|
1
|
|




I
i
|
[
1
|
{
|
{
i

May 22, 2020:%111 # 3570, the parties appeared before Judge Priddy for formal
sentencing. See Trans? cript of Proceedings / Sentencing / Held May 22, 2020, Before the
Honorable Tracy Pﬁdd;, available in the Court file for # 3570. Mr. Lollman argued for
a new trial, based on; the filed motion. (Sent. T. at 4-5, 6-7.) The Court overruled the
motion. Mr. Loll_man; objected to part of the victim impact statement. (Sent. T. at 9.)
The victim, Mr. Napi er, made a statement to the Court. (Sent. T. at 11-13; Jan Napier
Impact Statement ﬁled: May 27, 2020.) Mr. Lollman requested that the sentence be
suspended in whole ér in part. (Sent. T. at 14-15, 17-18.) After the Court imposed a

v sentence of 32 years m prison and a fine of $500, Mr. Lollman announced Barnett’s
intent to appeal the cése. (Sent. T. at 21-22.) |

. May 27, 2020:: In # 3495, pursuant to SCAD 2020-29, the jury trial set June 1,
2020, was stricken, to:_ be reset, and the Allen discovery hearing was set October 8, 2020.
E.  The Appeal of # 3570

May 29, 2020:|Mr. Loliman timely filed a notice of appeal to the Oklahoma

Court of Criminal Appeals (“OCCA™). Barnett v. State, OCCA Case No. F-2020-373.

Bamnett’s counsel ori| appeal, Nicole Dawn Herron of the Tulsa County Public

Defender’s Office, rai‘led the following propositions in Appellant’s Brief.

1. The trial court abused its discretion in allowing evidence regarding
an mte:nJ et search from Barnett's home computer because it was
not res thae evidence

2. The trial court abused its discretion in allowing evidence regarding

an interrigt search from Barnett’s home computer because the State
failed to file the requisite Burks notice

19

i
|
|

)

3. The trial court abused its discretion in allowing evidence reg r'.
an internet search from Barnett's home computer becausé!

probative value was substantially outweighed by prejud1c= in],

violation of OKLA. STAT. tit. 12, § 2403 :

4. Prosecutorial misconduct deprived Bamett of a fair tri
viotation of U.S. CONST. amend. 14, including: !

i !

a. He elicited irrelevant, prejudicial testimony from Bame]{

|

i

a

argued he did not have remorse !

|

b. He repeatedly referred to res gestae evidence and encouragqq
jury to consider it as substantive evidence of guilt !

c. He argued that Barnett had the culpability ofa “cold hlr ]

murderer” !

|

d. He referred to Barnett as “arrogant” and encouraéed the

to “wipe the smile off his face” |

5. © The trial court abused its discretion in denying Bamett 's moti
dismiss pursuant to OKLA. STAT. tit. 21, § 1289.25, Oklahﬁ }
“Stand Your Ground” law 1 :

|

6. Bamnett was deprived of effective assistance of counsel:
7. Cumulative error deprived Barnett of a fair trial ’
\ |
See Appellant's Brief, attached hereto as Exhibit 3. |

F. The Continuation of # 3495 i

While the appeal of # 3570 was pending, Barnett’s othller ca:

[ S R U

continued forward, although the COVID-19 pandemic affected all cl.ourt 1:

May 27, 2020: In # 3495, pursuant to SCAD 2020-29, the j jury m+

2020, was smcken to be reset. ;

October 8, 2020: In # 3495, the jury trial was set June 14, 2021

20




May 20, 2021:
reset,

March 8, 2022
were passed, a status
G. Barnett loses h

March 3, 2022
conviction and sente
Opinion at 7 (Mar. :
Exhibit 4). Grouping|t
had not abused its dis
Appellant’s criminal
defense of justificatior

conduct, the OCCA v

argument were not sg

trial.” Id. at 4. The O

In # 3495, the jury trial set on June 14, 2021, was stricken, to be

: In # 3495, after several status conferences and Allen hearings
cfonference was set April 12, 2022.

djs appeal in # 3570

§The OCCA rejected all of Barnett's arguments and affirmed his
r:ﬂce Bamnert v. State, OCCA Case No. F-2020-373, Summary
f 2022; unpublished, attached to the State’s response brief as
'fhe first three propositions, the OCCA noted that the trial court
i

(::retlon in admitting the Facebook posts, “which tended to show
rznotlve and intent in shooting a process server, and to rebut his
:1 .." Id. at 3. As to the proposition about the prosecutor's

yrote that “the prosecutor’s questions and statements in closing

grossly improper as to deny Appeltant a fundamentally fair

' CA also upheld the trial court's denial of immunity for Barnett

under Oklahoma’s Strnd Your Ground law. Id, at 4-5. The OCCA held that Barnett

failed to establish a cl
performance strand o
Washington, 466 U.S.

no cumulative error w

mandate was filed in

F‘hm of ineffective assistance of counsel, either as to the deficient
1:' the prejudicial effect strand of the analysis under Strickland v.
)668 (1984). Id. at 6. Thus, the OCCA also found that there was
.’hlch warranted relief. Id. at 6-7. On March 15, 2022, the OCCA

rulsa County District Court,

I
I
f! 21
|

H.  Filings after the OCCA decision in # 3570

i
]
i
i
I

May 24, 2022: In # 3495, at a status conference with the Coun, the ju

was set February 13, 2023,

June 27, 2022: In # 3495, the Court granted the public dEander s,

withdraw as counsel for Barnett. ; I' :

Tuly 18, 2022: In # 3570, Barnett pro se filed an 8-page Moftlon ﬁ;f Evldg}:tla'y
: L

i i
Hearing Due to Newly Discovered Evidence / Petition to Set Aside and Vac 1

Due to Actual Innocence and Newly Discovered Evidence and Brady Law|Violati
: i i

! : E
Petition to Vacate and Dismiss with Predfudice [sic] Because the State I?Id NIL and C.

il
'

Authenticate Facebook Messages Used to Obtain Conviction (F iling # 1052?6943] Z in#

H

3570; Barnett's “PCR App” or “F-9437"), portions of which are iﬂegibl;é,fduef"to the

| :
quality of the copy of the original handwritten document. Three major subdivis

1
i
i

the PCR App are, however, clear:

First, Barnett argued for a new trial based on newly discov;ered cv.jden

1)

i
asserted that he learned of the new evidence on July 8, 2022. (PCR: App at
! i

|
(f)ns of

:.le. He

Jue to
!

the poor quality. of the copy of the PCR App, the exact nature %of thef fi:Vidt?l:’!CC is

i
' i ;
impossible to determine — it involves emails and communications betwe en attomey
N ] I
1
|

John Lackey, who represented TU, and the OAG. (M. at2.)

.

|

Second, Barnett claimed actual innocence because investigaéors didnot rq_:st his

1

hands for gunpowder residue. (Id. at 3.) |

Third, Barnett asserts that the State had no proof that h¢ auth

22

ed

certain
1
i
i

i
1
1
i
|




i
f

Facebook posts or thd;t he owned the Facebook account in which posts were made. He
i

explained that his computers were never seized or searched, and that the posts were
13

concocted by TU, with which he and his husband had an ongoing dispute. (Id. at 3-7.)
t

In # 3495 and'; 3570, Barnett pro se filed an 8-page Supplimental [sic] Brief for
Evidentiary Hearing Dye to Brady Violations and Motion for New Trial or Dismissal with
Predjudice [sic] (Filing # 1052769424 in # 3570; Bamett's “PCR App Supp” or “F-

9424"), which is legible and amplifies the statements made in Barnett’s PCR App:
i .

First, it claimeéd that the DA withheld exculpatory evidence in the form of _

“hundreds of documénts and emails.” (PCR App Supp at 1.) With these documents,
Barnett asserted:

1 could have proven that the University of Tulsa fabricated the Facebook
post Steve Kupswieler {sic] used in CF 193570 to convict me. The
Facebook post fas never authenticated and cannot be because it was not
my Facebook account and I did not write the post.

(/d.) Barnett claimed::ﬁ at TU provided evidence used against him in # 3570, but that
it was withheld ﬁ'omi him in # 3945. (Jd. at 2.) In a confusing sequence, he then said
that the evidence usei { against him in # 3570 came from # 3495. (Id.) A phone call
between the; OAG ang TU attorney John Lackey, which purportedly lasted 1.5 hours,
was said to be exculé)atory yet not turned over in # 3570, but no explanation of its
contents was given o how it was exculpatory. (Jd.) Barnett accused District Judge
Jefferson Sellers of l;:'mg corrupt, and argued that exculpatory emails from Tulsa
Community College,/the OAG, the Wagoner County Sheriff and District Attomey,

and communications; from District Judge Rebecca Nightingale and Steven Terrill,

i 23

were not turned over in discovery. (/d. at 2-3.)

. il
Second, the PCR App Supp argued that Jason Lollman provided i

- !
assistance of counsel by failing to investigate the lack of gunpowder

: ]
subpoena Facebook, to obtain a digital expert witness, to focus on Tan Na

i i

command to open the Barnetts’ door, or to challenge the lack of exc1‘11pator§_
|

(Id. at 3-4.) Barnett also complained that Loliman failed to subpoena TU.{(

. | ]
Third, Bamett repeated his criticism of the police for failing to
1

. . !
gunpowder residue. (Id. at5.) i

b
Finally, Barnett noted that he was litigious and that he mgendec to su

i
Public Defender’s Office, which would create a conflict in their representati

I

I

6-7.)

July 28, 2022: In # 3495 and # 3570, Bamett pro se filed a l-pagﬁ Motion to

Admit Case Law for Recent Motions Filed Secking New Trial Due ta‘ Newly

1

Evidence, Petition to set Aside and Vacate Judgment Due to Brady l&" I d
|

District Attorney[’]s Failure to Authenticate Facebook Email Print: 15 Pro :
University of Tulsa in Both Cases, Because the University of Tulsa Fabrg:llcated th
to Chill Free Speech Once Again (Filing # 1052766597 in # 3570; !“F-65=_?;
submitted a copy of United States v, Vayner, 769 F.3d 125 (2 Cir. 2014"','
Barnett’s argument that the Facebook posts admitted at trial were no

authenticated.

In # 3495 and # 3570, Bamett pro se filed a 1-page Motion to AdmitiC

|
24 {
i

\Disco ,

lase L

aw in




Support of New Trial Jfar Brady Violations / In Support of Recent Motions Filed in Both

Cases (Filing # 1052

06662 in # 3570; “F-6662"), which submitted a copy of State ex

rel. Oklahoma Bar Asso

373 U.S. 83 (1963).

atfon v. Miller, 360 P.3d 508, 2015 OK 69, and Brady v. Maryland,

jamett referred again to a 1.5 hour telephone call between the

State and TU's attox:fney, John Lackey, which was supposedly not provided in

discovery before trial

would have affected

Barnett gave no content of the call, nor explanation of why it

the outcome of the trial in # 3570. Bamett reiterated that his

attorneys were ineffe

writing, unspecified,

tive, and that the State misled “everyone” about a Facebook

which I was accused of authoring and did not.” (F-6662 at 2.)

He requested an attorfley “ASAP.” (Id.)

In # 3495 and
(Filing # 1052766654

and expressed his neg

State nor my attome)J

Post the DA used in (J:Fl93570 was false and the State and DA knew it. .

# 3570, Barnett pro se filed a 2-page Motion to Appoint Counsel
in # 3570; “F-6654"), which requested counsel for both cases
d for discovery. (F-6654 at 1-2.) Bamnett stated, "The Facebook
. The DA,

i

even authenticated the Facebook post.” (Id. at 2.)

In # 3495 and L 3570, Bamnett pro se filed an 8-page Rule 15 Motion to Recuse /

Motion to Unseal Ex Jarte Order Signed on 02-12-2020 (Filing # 1052766670 in # 3570;

TU personnel. (F-66“V:O at 2.) He asserted that TU “made up information on social

media . .. .” but did

was a child molester.

not specify what information. (Jd.) He stated that John Lackey

(Id.) Barnett described his intention to get information from the

25

|
i
i
i i
Wi
;
i
j

“F-6670"). Barnett repeated his request for discovery of emails between the State and

;
i
i
i
13
i

email addresses of various judges. (Jd. at 3.) He asserted that Jliidge H

—

|

l
i
'ddy

|
|

=was a

witness to a conversation between Mr. Lollman and thej DA concemmg

i |
communications from TU, thus requiring the Court to recuse. (/d. agl 34) EJ(:: reltg‘arated

i
i

i

his claims of ineffective assistance of counsel. (Id. at 4-7.) He insifsted, “he ij'éue of
: ik

; I
authenticity of emails, pri[n]ted social media, printed websites must be re olved . . ..

|

(Jd. at 7.) He summarily argued that he is subject to double jeopardy, infpcen

charges, and the target of vindictive prosecution. (/d. at 8.) '

o

August 1, 2022: In # 3495 and # 3570, Barnett pro se ﬂledfa 2-pa

Appoint Brendan McHugh and Dana Jim as Conflict Cotnsel in Case # CFl TJ
|

1
. ! i
195570 (Filing # 1052766596 in # 3570; “F-6596"), in which Bamett est imated the

i

: i

trial would take 16 weeks and requested that a trial date be set in' Octon‘cr
i i

6596 at 1.) i

= .:‘.._my._w. =

In # 3495 and # 3570, Barnett pro se filed a 3-page Motl«mf to Ad,

l
1
]
i
e
i
S
i
4

95 ¢

k
2023, (F-

tiof all

i

Motion to

#dcn?

i
i
L\

it Nxfpue v,

Hllinois in Support of Brady/Giglio Violations by the Prosecution ;fmd Sta te, Brlef in

|

Support of Evidentiary Hearing Napue v, Nlinois (Filing # 1052766{%@5 in

6665"), which submitted a copy of Napue v. Minois, 360 U.S. 264i(1959. ,§to support

Barnett’s argument that the State knowingly used false testnmony at trial

T

presented false testimony about a Facebook post he found that he knew

write.” (F-6665 at 1.)

Angust 4, 2022: In # 3495 and # 3570, Barnett pro se filed a 3-pa

B S e

o,

Relieffrom Brady Violations / Motion for Discovery to Be Provided to Me S

"
i
i

26 P

£

3570, “F-

“The DA

IH;

|
I d’ld not

i
!

Gl Motlfon Jor
|




Counsel (Filing # 105

766786 in # 3570; “F-6786"), in which he repeated his request

for discovery of emai
request for counsel m
In # 3495 and 4

(Filing # 1052766798

and his determination

s from various sources, including TU and Hall Estill, and a

oth cases.
3570, Bamnett pro se submitted an 11-page Letter to Judge Priddy
in # 3570; “F-6798") that repeated his requests for discovery

to obtain evidence pursuant to a host of subpoenas. Bamett

asserted that he planned “to call over 125 witnesses.” (F-6798 at 3.) He repeated that

t

“the DA misrepresenf od the Facebook post as mine and failed to disclose who emailed

it to him.” (/4. at4.) |

In # 3495 and:§# 3570, Barnett pro se filed a 2-page Motion to Admit Griffin v.

State and Briefin Suppprt (Filing # 1052766802 in # 3570; “F-6802"), which submitted

a copy of Griffin v. Srate, 19 A.3d 415 (Md. 2011), to support the notion that the

Facebook posts admitted at trial in # 3570 were not properly authenticated. Barnett
{

also attached a 2-pagé

August 8, 2022

Motion to Recuse Judge pertaining to Judge Priddy.

In # 3495 and # 3570, Barnett pro se filed a 3-page Motion to

Appoint Counsel for Hrady / Giglio Violations and to Subpoena Exculpatory Evidence

t
Withheld and Suppre;Js

ed by the Oklahoma Attorney General[’]s Office and the Tulsa

County District Attornigy["ls Offfce (Filing # 1052766808 in # 3570; “F-6808"), which

requested counsel to

assist in obtaining discovery that was purportedly withheld

improperly and again |asserted the State used a Facebook post “with no proof” it was

Barnett's. (F-6808 at 1.

'

~
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As to # 3495 and # 3570, in Case No. HC-2022-675 in the O'CCAE
i

sefiled a Writ of Habeas Corpus CF-193495 Tulsa County which presehted iss]

had raised in his filings in this Court, including discovery reléting 19
i 4

authentication of Facebook posts, Vayner, Brady, bond, lack of inyestigéu:i

v

; 19
State, Stand Your Ground and self-defense, ineffective assistance of co

|
recusal of the Court. i

l f
August 15, 2022: In # 3495 and # 3570, Bamnett pro se filed a 10-pai

Suppliment [sic] the Record Further in CF201 93570 8-6-2022 (Filing # 10530

3570; “F-4368"), which reiterated Barnett’s request for dlscovery

the Facebook posts admitted at trial were not Barnett’s and fabncated (F

withheld, including emails involving many persons. The motion asseneT

Barnett also claimed the protection of the Stand Your Ground laws of lo)%
!

at 5-8.) |

August 17, 2022: In # 3495 and # 3570, Barnett pro se filed % 3-p e

Suppliment [sic] Regarding Other Crimes Evidence for CF20193570 (F ﬂmg #i E
o}

in # 3570; “F-4180"). Barnett repeated, “The State introduced a Facebo

\

not write or author.” (F-4180 at 1.) He reiterated his request for dlscove 'y

e

1

|

involving various parties. (/d. at 2.) Barnett also argued that the Face‘r!)ook p¢st v1o;lated
t ., g1
4

Burks v, State requirements about notice of evidence of other crimes.i (. at’

i

{1

3 amért pro

es that he

TU; the
on by the

insel,| and

b

|
Mo;tion to
iﬁﬁ! in#
urpo "Etedly
agail.i" that
368 a

nom,aj. (1.

August 22, 2022; In Case No. HC-2022-675, the OCCA gcuu:l’

Declining Jurisdiction due to Barnett's having failed to prove he was c;lenied 1

28
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district court.

August 30, 2022: As to # 3495 and # 3570, in OCCA Case No. MA-2022-740,

Barnett pro se filed for a Writ of Mandamus which alleged the issues he had raised in

the district court, including Brady, exculpatory evidence, discovery, appointment of

counsel, unauthenticited Facebook posts, Vayner, lack of investigation by the State,

recusal of the Court, and ineffective assistance of counsel.

August 31, 2022: In # 3495 and # 3570, Barnett pro se filed an 8-page Motion to

|

!

Support Brady Walajn Claim, Ingffective Assistance of Counsel, Due Process Violations,
}

& 14* Amendmedt Violations (Filing # 1053165163 in # 3570; “F-5163"), that

asserted he did not Crgate or control the Facebook post admitted at trial, (F-5163 at 1.)
Barnett reiterated th. I.ft TU fabricated the Facebook accounts. (J4. at 2.) He claimed
that Judge Sellers vig ;iated his rights in another case that he litigated against TU, (4.
at 2-3.) Barnett repea fed his allegations of ineffective assistance of counsel and conflict
of interest in his repr"fsentation. (/. at 3-8.)

September 1, '.3022: In # 3495 and # 3570, Bamnett pro se filed a 10-page Motion

|
to Stay All Proceedings, Motion to Recuse Judge Priddy, Motion to Change Venue, Rule 15

!
Hearing Motion, Motion for New Counsel (Filing # 1053165233 in # 3570; “F-5233").

Barnett alleged that He could not receive a fair trial in Tulsa County. He claimed that

Judge Priddy abused ther discretion in appointing Brian Martin to represent Barnett.

(F-5233 at 2)) He claimed Judge Priddy abused her discretion in admitting the

Facebook posts at trigl. (Jd. at 3.) He asserted that he was entitled to a Rule 15 hearing
i

29

as to recusal before anything further occurred in the cases. (Jd. at 8)

In# 3495 and # 3570, Bamnett pro sefiled a 3-page Motlon to Rjecuse {

# 1053165225; “F-5225"). Much of the motion is illegible, due to the q

=

copy available online. It is clear, however, that Barnett claimed thait hisn
Brian Martin, had conflicts in representing him and that Judge Pric}dy sh

September 9, 2022: In # 3495 and # 3570, Bamett pro se ﬁléd a 24

—

Jor in Camera Request for Purpose of Recusal and Disqualification of .:Iudge

ality of the
i |

B
=]
S——_1

)
I

Idgf;' lf';‘iling

*/ attqrey,
i i

:Id recuse.
age .k;(otion

| i
racy Priddy

(Filing # 1053366493 in # 3570; “F-6493"), which reiterated his ;arglm nt that the
i

Court should recuse, in part because of her purported attitude towfard Ba

|

part because she allegedly abused her discretion in admittiihg inq
unauthenticated social media content, (F-6493 at 2.) : i
: i

nett i:nd in

t
I
evidence
He
i

: ! i
In # 3495 and # 3570, Barnett pro se filed a copy of Miller v. Dollarh de, P,C., v.

Tal, 163 P.3d 548, 2007 OK 58, which he had cited in his previoys filings. (Filing #
. || i

i
|
i

1053366497 in # 3570; “F-6497.") ' |

{
i
}

September 12, 2022: In # 3495 and # 3570, a copy of ‘an Or

Application for Extraordinary Writ (Filing # 1053371387, "F-138'i;'), en&’gred 5y the
d i

v

OCCA on September 9, 2022, in Bamett v. State, Case No. MA-2()22-74{0}r

|
d;er De_!nylng

wa..gﬁled.

The OCCA declined to exercise jurisdiction in Barnett's pro se t:o obtain a wfrit of

mandamus, because he had counsel in # 3495.

September 15, 2022: The Court held a hearing as to Barnett’s pro|se mé_tions

filed between July 18, 2022, and September 1, 2022. The Court ruled that it lacked

30
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. jurisdiction to adjudi;..ate the motions, except for the motions filed July 18, 2022 -
Motion for Evidentiary;Heaﬁng and Supplemental Brief — which the Court deemed to be
an application for PC?L Any ruling or hearing on the application was held in abeyance
pending the State’s ré ponse.

September 22,}2022: In # 3495 and # 3570, Barnett pro se filed a 4-page Letter
to Judge Priddy (F ilin;g # 1053371633; “F-1633"), which appears to have been written
September 13, 2022, ﬁwo days before the hearing on September 15. Barnett stated that
he had fired Brian M( rtin as counsel. (F-1633 at 1.) For the first time, Banett raised
questions about his ccé mpetency at the time of the offense and trial in # 3570, for which
he requested a competency hearing. (M. at 3.)

It['}s funny haw you are the gatekeeper but you committed a Pate
violation. I wag denied bond based in part because I took mental health
medications as| Det. Max Ryden testified to at the bond revocation
hearing with Jydge Siebert. Judge Siebert did not make findings of fact
concerning my| mental health as required under Brill and Humphrey. I
asked my attorneys for a competency hearing. I was suffering from severe
PTSD because| of something I had seen happen that was terrible, as
evidenced by the antidepressants I was prescribed. I was also suffering
from depression, bi-polar disorder, ADD, ADHD and more. I did not
understand whiat was going on or the nature of the proceedings against
me. I was not.[able to actively assist in my defense. I emailed mental
health at the Jail often which documented my issues. Judge Keeley even
said he was concerned about my mental health but did not initiate
competentcy [sic] hearings. I was mentally unwell and still tried in
violation of the 14® Ammendment. [sic] There is much more but I['lm
short on paper. [ will file a habeas corpus with this court for case CF 2019
3570 only and|only dealing with the mental health competentcy [sic}
issue. My mental health illness went into full remission in November
2021. Brian Mfrtin threatened to hold a competency hearing on me
because I was telling him about the wrongs committed by the University
of Tulsa. This cpurt should hold a hearing in CF 2019 3570 regarding my
competentcy [sjc] at the time of the alleged crime and during my trial.

i
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make sound decisions or actively participate in my defense. |
1

I T
Beca[u]se I was mentally unwell at the time of my trial, I was not a,rle to |
[}

i

(Jd. at 2-3.) Barnett specificaily did not want, however, a competei:ncy _

3495 - “I will pass a current competentcy [sic] exam with flying col()rs." (€7} ‘

aring in #
I
[ i

t
i i

In # 3495 and # 3570, Barnett pro se filed a 4-page, typewritten Wri ofE'x'labeas
=3 i M

I ’

Corpus (Filing # 1053371604; “F-1604"). In reviewing the events of the cai e, Barnett

. . i i
once more denied “authoring the facebook messages or other messages used to

1

deny

me bond by the State or that led to these charges.” (F-1604 at 3.) He claif

E=d to Ihave

been mentally incompetent during the trial of # 3570, and that l{'is Ané :
1 N

ineffective for having failed to raise the issue of his mental health. (Zd. at 2

1) Bamett

!
1eys| were

1

stated that he repeatedly asked his attorneys for a competency pear' g but'@they

ignored the requests. (Id. at 2.) He said that he told them he was “':seeing.

'hinglsi and

hearing voices.” (/d.) He was purportedly “suffering from Depression, Bi-’iolar

I
Disorder, Detachment Disorder”. (Id.) He also noted that he ;was |

ing! 'anti-

a

i
depressants. (1d.) ‘

As to # 3495 and # 3570, in OCCA Case No. # HB-2022-8118, B
| :

filed a Writ of Habeas Corpus which reiterated issues that he had previousl

| fe——
o}
73
(4]

rett p

2
o
=9

subry

etenc:

to the OCCA for relief, and which also raised the issue of his mental com
l ;

:%_.._E__m ot

:

plea

September 23, 2022: In # 3495 and # 3570, Bamnett pro se ﬁlé;d ning
: |

Designated Miscellaneous Letters on the docket in # 3570 (Filjmg #.

in # 3570; “F-1671"): This pleading incorporated 7 pages of reports’by TL( and Tplice
ad|

personnel concerning Barnett, with handwritten comments appare:ntly
) : ;

32
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papers by Barnett,

Designated Mi

cellaneous Letters on the docket in # 3570 (Filing # 1053371659

in # 3570; “F-1659"
]

police personnel conc

: This pleading also incorporated 8 pages of reports by TU and

the papers by Barnett]

érning Bamnett, with handwritten comments apparently added to

Ammendened )[I:} Writ of Habeas Corpus (Filing # 1053371674 in # 3570; “F-

i
1674"): This 8-page, l,’

i

based on his allegati

pewritten pleading reiterated Barnett's request for a new trial

ns of having been mentally incompetent at the time of the first
i

trial. He stated th \jt he was “suffering from Depression, Bi-Polar Disorder,

Detachment Disorde;%, anxiety, post traumatic stress disorder, add, adhd, rapid bi-

polar depression anc[:

several other things.” (F-1674 at 2.) The motion otherwise

repeated many of the :allegations that Barnett had made in previous pleadings.

Open Records Riequest (Filing # 1053371666 in # 3570; “F-1666"): This 3-page

!

pleading requested, plirsuant to the Oklahoma Open Records Act, a host of documents
i

" and emails relating tq

previous filings,

imany various persons and entities that Barnett had described in

Motion for In (.‘jamera Hearing to Recuse Judge Priddy to Chief Judge Drummond,

Rule 15 Hearing (Fil :hg # 1053371719 in # 3570; “F-1719"): This 4-page pleading

i
faulted Judge Priddy;
i

|
competency. Bamem%

for allegedly failing to attend to the issue of Barnett’s mental

claimed once again that the Court abused its discretion in

admitting the Facebo ok posts at trial. (F-1719 at 1.)

33

Amended Writ of Habeas Corpas (Filing # 1053371707 in # 3590

i
f
i
t
i
i
|
i
i

?"F-1!707")-

This 4-page, typewritten pleading “is based on mental health . . . ." (B-17 IJ( at 1 |) The
t

motion reiterated Barnett's claim for relief based on his allegéd lactlof mental

competency to stand trial in # 3570. "

)
H

Motion to Stay All Proceedings in CF-2019-3570 and CF-Z(?I9-34

1053371691 in # 3570: “F-1691"): This 2-page pleading requested that al.T; roceedmgs

in both cases be stayed untit the Court held a hearing to detennixie Ba

competence at the time of the offenses and during the trial of # 3570 pu

issue of competence raised in Barnett's motions for writ of habeas corpusz
Writ of Habeas Corpus (Filing # 1053371687 in # 3570, “F-1687"): ;

typewritten pleading reiterated Barnett's version of events, and asserted
i

violations and other problems that he had described in previous plgading: ;

Amended Writ of Habeas Corpus (Filing # 1053371679 in # 3570

S

= ,._4‘:”‘.

! 3 !
that he was not mentally competent to stand trial, in addition to puraned Brady

Lo

1
o
i(Fng #

v

,(_tt s rlr)ental

ant’:fto the
3
il

i

Khis E%page,
bnce ‘a gain

i
€

“F-l‘679")'

This 4-page, typewritten pleading, like others, alleged that Barnett was ent .rled to rehef .

i
i

due to his mental incompetence at time of trial.

September 26, 2022: In # 3495 and # 3570, Bamett pro se ﬁlied a2 page Mation

to Proceed Pro-Se / Motion to Reset Trial Date & Allen Hearing (Flljng #1
“F- 1689") The motion alleged that Bamett’s appointed attorney was not

his interest. Bamnett again requested copious discovery of emails ar_xd othe

5337 689;
I

wunqng in
!
recqrds to
[
b

i
i
l

prove that he was not competent to stand trial in # 3570 or duriné proc

'

34
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i

3495. (F-1689 at 1.) He requésted that in # 3495 the trial be passed to April 2023 and
that the Allen hearing I e reset to January 2023 or later. (Ici at 2.) Bamnett also requested
standby counsel. (]d.):

September 27,;; 2022 In # 3495 and # 3570, Barnett pro se filed a 2-page 2™
: ;

A ded [sic] Habegs Corpus Petition Based on Mental Health and a Pate Violation

(Filing # 1053371732 in # 3570; “F-17327), which again asserted that Barnett was

i

incompetent to stand;rial in # 3570 pursuant to Pate v. Robinson, 383 U.S. 375 (1966).

Barnett pro se fl' ed a 2-page Motion for Specific Exculpatory Evidence (Filing # ~

+
!

1053371728 in # 357;|; “F-1728"), which listed emails, reports and other documents
that Barnett requestecii to be produced in discovery. F-1728 included several attached
emails and reports ﬁqm various sources, including TU, OAG and TPD.

September 30,;; 2022: In # 3495 and # 3570, Barnett pro se filed a 2-page Motion
for Further Post Convi{c tion Relief Based on Factual Evidence and Actual Innocence (Filing
# 1053363888 in # 3 570; “F-3888™), in which Barnett asserted “I did not shoot Ian
Napier, 1 still agree hat he was legally shot.” (# F-3888 at 1.) He reiterated his
argument about gunpi-)wder residue, DNA and fingerprints. (Id.) Barnett also restated
that he was incompet;:nt during his proceedings. For example, he stated, “I know the
mental health meds Iiwas on had me completely out of it. I remember fading in and
out. I did not know v:{hat was going on.” (Id. at 2.)

i
October 6, 20;&: In # 3495 and # 3570, Barnett pro se filed a 1-page Motion to

Admit Case Law in SL pport of Mental Health Habeas Corpus (F' iling # 105336604069,

r

35

|
E
!

| 1)
“F-04069"), which submitted copies of Pate v. Robinson, 383 U.S. 375 (1966 ).

v. Missouri, 420 U.S, 162 (1975), regarding his incompetency argumlent.

andiDrope

dotion for

In # 3495 and # 3570, Barnett pro se filed a 3-page, type\fwrittef
) | i+l

H ! i
Specific Exculpatory Evidence (Filing # 1053366057 in # 3570; “F-6057"), 1}1 wh
} |

sought discovery in the possession of the OAG, OSBI, and DA’ Thé J
1

|

h he

ey

equest for

entical to,

discovery covered both # 3495 and # 3570, and overlapped, if it w%s notlid

previous requests for discovery made by Bamett. This request did ijnclud'g

i
i

new: { i

Dy

s S, -
- F g NS

Please provide the name of the Oklahoma Attorney General Emp
who Michael Hunter was having a[n] extra martial [sic] sexua) affair
as well as her email address for the Oklahoma Attorney Genes
Office. [ will need to call her as a witness and Michael Hunter.
§
(F-6057 at 2.) '

|
October 7, 2022: As to # 3495 and # 3570, in OCCA Case No. Hi

oo

| ]
the OCCA entered an Order Declining Jurisdiction due to Barnett’s not haL{

that the district court denied him relief or that the proper parties were :
1

noticed. i
|

something
M

yee
vith
1[')s

12022-818,
ing proved
1

i
adequately

October 18, 2022: In # 3495 and # 3570, Barnett pro se filed three n
i ! L

otions:

2022

05,

Amended Motion for Specific Exculpatory Evidence / Amended on Octe

(Filing # 1053364164 in # 3570; “F-4164"): Bamett sought f‘i btogfl range of

information, which appears to have been previously requested, frc?m the

and OSBI. l

Motion for Specific Exculpatory Evidence / Filed October I:I, 2022 (F ilih:g #

i
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1053364209 in # 3570; “F-4209"): Barnett appears to reiterate the same range of

discovery described in F-4164, but sought from the U.S. Marshal's Service, the FBI,

and TPD.

Pt o

Motion to Procged Pro-Se (Filing # 1053364201 in # 3570; "F-4201"): Barnett

requested the ability tg represent himself, with standby counsel: He asserted that Brian
!

Martin is not providinfg effective assistance, and requested discovery to prove his own
|

mental incompetence.;’ (F-4201 at 1-2))

i
October 20, 2022: The State filed its omnibus response to Bamnett's application

for PCR and other pjst-conviction filings. The State filed a supplement to its response
on November 23, 2022.

je State’s Responsive Briefs

i
H

1. Filings After

After the filin bf the State's response and supplement, Barnett filed numerous
!
pleadings in both # 3495 and # 3570, some of which directly claim to pertain to his
application for PCR,[some of which only tangentially relate to his application, and
!
i

many of which are irrelevant to the application. Those which appear to relate most

directly, though re fndantly, to his application for PCR include, but are not

S

necessarily limited td; the following pleadings Barnett that has filed in # 3570 (and

generally in # 3495, as well), the titles of which are given as written:

October 28, 2022: Defendants Answer to States Response to His Application for

Post Conviction Relle

October 31, ZT} 22: Amended Answer to States Response to Christopher Barnetts
i

37

|
!

i

Application for Post Conviction Relief. .

November 4, 2022: 37 Amended Answer to States Response to é‘lm’st

i

i
i
i
i
|
!
|
|

¢
i

Application for Post Conviction Rellef.

December 6, 2022: 4* Amended Answer to States Response to Chﬂsto

Application for Post Conviction Relief: 2 Supplemental Answer to Defendant

Jor Post Conviction Rellef Motion for New Trial Due to Giglio Vlolat_iions; a

Dismiss for Lack of Jurisdiction (based on McGirt v. Oklahoma, 591 US ]

1452 (2020).
December 7, 2022: Motion for DNA Resuts of DNA Swabs / Tests.

January 13, 2023: Defendent’s Motion in Support of Post Conviction

|
i

2019-3570.

T

p

;
L
[N
|

-

e

!
|

her dernetts

i

her Baraetts

ry A:nswer

1

d Mc)l‘i'ian to
|
]

L 140s.Ct.

'
January 23, 2023: Defendant’s Second Motion in Support oqust Coni

Jor CF-2019-3570.

February 23, 2023: Motion to Supplement the Record in CF%2019- )

Conviction Rellef / Motion for Trial Transcript for Post Convictlon%ReIlef

Assistance of Counsel Claim for Post Conviction Relief. r
May 25, 2023: Motion for New Counsel (with attached incomp
Amended Application for Post-Conviction Relief apparently prejpared

) i
Boeheim before submitting his application to withdraw as counsel for Ba

]
Tuly 7, 2023: Awmended Motion for Post Conviction Relief / Motion tg

|

7,
viction,

<
o]

miett).!

Jbll"l

2019-3495 and Motion to Vacate CF 2019 3570 / Citing Counterman v‘ Color

38
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]
T
i

Case Law. §
{
July 10, 2023: Motion to Advise Judge Guten of Verified Amended PCR Application

(regarding Barnett’s foliance upon Counterman v. Colorado, _ U.S. __, 2023 WL

4187751 (2023)).

II. CONCLUSIONS OF LAW
A. PCR Proceedi: gs - in‘Gcncml
Post-convictiorg relief proceedings in Oklahoma are a creature of statute. OKLA.
STAT. tit. 22, §§ 108(5' et seq. (“the Act™). Romano v. State, 917 P.2d 12, 15, 1996 OK
CR 20 (The Act “goé erns post-conviction practice in this state.”) Excluding a timely
appeal, the Act “encoi:npasses and replaces all common law and statutory methods of
challenging a convictii n or sentence.” § 1080. The parameters of such proceedings are
strictly applied. First; issues that were decided on direct appeal cannot be re-litigated
pursuant to the Act; th ey are res judicata. Logan v. State, 293 P.3d 969, 972-73, 2013 OK
. CR 2; Rojem v. State,;925 P.2d 70, 72-73, 1996 OK CR 47, Bérget v. State, 907 P.2d

1078, 1080-81, 1995 C K CR 66.

Second, issues! that could have been litigated on direct appeal, but were not,
cannot be decided pufnsuant to the Act; they are deemed waived. § 1086; King v. State,
29 P.3d 1089, 1090, § 2001 OK CR 22; B?rget, 907 P.2d at 1080-81. Post-conviction

i
review was neither désigned nor intended to provide applicants another direct appeal.

1d, 907 P.2d at 1082 T.he OCCA has made it clear that the post-conviction process is’
1

i
not a second appeal.).

| 39
|
{

Third, issues which were or could have been raised in a prﬁ:vious;
pursuant to the Act cannot be re-litigated; they are res judicata or wa}ived, W
King, 29 P.3d at 1090. : i

Baxﬁett, as the petitioner, bears the burden of proof on the issues x

. i ’
application for PCR. Hale v. State, 807 P.2d 264, 268, 1991 OK CRi, 27, G
713 P.2d 1032, 1037 (Okla. Crim. 1985). ; '
B. Barnett’s Application for PCR i

Since the date of the OCCA’s decision of Barnett’s appeal,; Barng
i E

dozens of pleadings with the Court. They overlap and repeat arguments-ff

the next, with many scattered assertions of why Barnett deservesia ne :

i
i
outright release. Although Barnett's arguments are often uncleailr, confusing, and

ey cmzm s

g s Jg

pplication

S

spectively.

ised by his
1

i
en v.| State,

l‘t has|filed

P
om one to

i

/ |
prolix, the following issues appear to be advocated by Bamett::(l) Brqdy, newly
1 iy {

discovered evidence and discovery requests; (2) failure of the State to

1
Investigate

1

gunpowder residue, DNA and fingerprints; (3) failure of the Staic to '
| )
Facebook posts at trial; (4) ineffective assistance of counsel at trial and or

1

.
the Ematc

?nwcl ;1; ®)

mental incompetency; and in his most recent Application, (6) lack of juli\(;
| N

on McGirt, These issues will now be considered in tum. i

1. Bradyand the newly discovered evidence
. ; /
Barnett's PCR App, PCR App Supp and other filings claim that

!
!
C. Newly discovered evidence and discovery requests i
!
!

: L.
tion based

he recently

; nsel :John

H &
discovered evidence that relates to communications between TU, its ¢

Lackey, the OAG, and others, which demonstrate, at least in part, that th

40 o
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1
]
i
1
i
2 that they do not pertain to his Facebook account, and that he

. . !
did not write the pos ;

posts introduced at h

authenticated for tria

. Barnett's repeated assertions about this discovery, supposedly

|

withheld from BameT,'s counsel by the DA in violation of Brady v. Maryland, 373 U.S.

82 (1963), fail to justiry relief for several reasons.

Due process fequires the State to disclose exculpatory and impeachment

evidence favorable to ;ithe accused. Fuston v. State, 470 P.3d 306, 322, 2020 OK CR 4.
H
{

To substantiate a Brrady violation, a defendant must show that the prosecution
|

suppressed evidence :hat was exculpatory or favorable to the defense, and that it was

material. Jd. Such ev

':dence is material only if there is a reasonable probability that,
i

i

had the evidence bee Edisclosed to the defense, the result of the proceeding would have
i

been different. Jd. The mere possibility that an item of undisclosed information might

have helped the defe ise or affected the outcome does not establish materiality, Brown
v. State, 422 P.3d 15.‘?, 175, 2018 OK CR 3. The question is not whether the verdict

would have been different, but whether in its absence the

=T

more likely than no

defendant received a fair trial, resulting in a verdict worthy of confidence. I,

Barnett does not fulfill any of the criteria of a valid Brady claim. Although he
refers to many kinds: of communications between TU, the OAG, TPD, DA, and

others, including emdils and telephone calls, claiming they number in the hundreds of

pages, and stating that they do or would exculpate him, he does so in only conclusory

terms. The information to which he refers appears to pertain to the TU threats case, #

41

s trial were fabricated by TU personnel and were not properly -

i
i
i
[N
"

i

3495. Barnett provides the Court with no particulars about any d;)cum
exculpatory or favorable to him as to the shooting case, # 3570, Bar:‘inett’s
believes the defense received everything pertinent to the shooting ;case. (
of Jason D, Lollman attached to the State's response as Exhibit 5 z%xt Par

the attorneys for both sides in the course of the trial did their besé not t

jury to any aspect of the TU threats case, to which the purportedly newly

evidence appears to relate. It is impossible to see, therefore, how ani( of th
or information, whatever it may be, would have altered the outcoéne of
case. |
Moreover, the Facebook posts were authenticated and inl:r?)duce
pursuant to a stipulation made between the parties. The stipulation v‘.vas m
for the purpose of minimizing the chance that TU would becorﬁe an
shooting case. See, e.g., TT I at 13 (Mr. Jones, on behalf of Bameét: “bul
Court understands how it could be unfairly detrimental to Mr. ﬁamett

allegations b[about a TU investigator's daily review of Barnett's Facebo

completely unrelated to the present allegation.” (Emphasis added); Id. at1523 (C

the parties work on a stipulation as to foundation on the posts to avfoid mq'r tion*bf TU
i ' |

employee's work in testimony); TT III at 36-43 (stipulation formu:lated,
the jury). Barnett's counsel objected to the admission of the poéts, by
relevance, not as to any authentication issue. (/. at 43.) 5

In addition, Barnett himself admitted in testimony that he wrote t

1
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the Facebook account was his. (T'T I at 104-105.) He is now changing his stance on

1t

that issue because he Has had to pay the consequences of his actions, which previously

he admitted.

i
Finally, the OC CA has ruled that the Facebook posts were properly admitted

H
into evidence. That xs‘tl
1

the context of a PCR a
H

court. Consequently,f the issue of newly-discovered evidence provides no ground for

relief here.

Bamett repeaté:dly requests discovery of materials from a variety of sources,
including the DA, Ojﬁ;G, TPD, OSBI, various individuals, the courts, and law firms.
i
He is not entitled to ahy of the requested discovery in the context of the shooting case, -
# 3570, orin the contitvxt of his application for PCR. There is no general constitutional
right to discovery in EE. criminal case. Fuston, 470 P.3d at 323-24 (“fishing expedition”

i
not warranted where defendant broadly sought records and reports from county courts

and prosecutors, the| Oklahoma Department of Corrections and U.S. Bureau of
Prisons, the FBI and {J.S. Marshal’s Service). A defendant seeking PCR has no right
to obtain the prosecufuion’s entire file. Fields v. State, 946 P.2d 266, 272-73, 1997 OK
CR 53 (discovery de}ied where defendant sought but did not explain materiality of
records from Oklahciw ma County district attomey and Oklahoma City police and
records from judge pr'c.siding at murder trial resulting in death penalty). See also Rojem,

]
925 P.2d at 73-76 (tfial court did not err in denying discovery in course of post-

e is res judicata. Barnett cannot undo the OCCA’s decision in

ipplication, nor can this Court set aside the deciston of the higher

;
2. Discovely requests

th
uthor:

e
g

conviction relief proceedings). Here, Barnett provides the Court witlh no

i i

p—

entertaining his far-ranging discovery requests and, hence, they shoixld bP'_

D. Gunpowder residue, DNA and fingerprints

enie
]

ye an

Bamett argues that TPD never tested his hands for gunpowdér rPei%
] .

1 f
had, investigators would not have found any on his person, thereby exone:
|

He also argues that the lack of DNA and fingerprint evidence excu‘lpate '-1_m. A

these assertions fail to deliver any relief to Barnett for several reasorl\s.

First, the failure of investigators to do anything is something to be

!

jury. It is not a legal basis for post-coﬁviction relief. Investigators fail or choose

. 1 .
take many steps in the course of case development, but that does not me

ting

o, if it

Arguca
i

toa

|
ot to

they do develop as evidence is legally unsound or a reason for granting'

relief from a jury verdict. Barnett provides the Court with no legal authori

1
otherwise. i

Second, whether or not gunpowder residue, DNA or ﬁngeri)rints-
i

appeared on Barnett or the gun is irrelevant at this point. Barnett téstiﬁed
]

. ! )
at trial (TT TII at 109-111, 115-116) and has stated repeatedly in h;is pro’

! :
‘reviewed above, that he shot Jan Napier. When he was taken to th? hosp

| i

5 for

shooting, (iue to his report of having chest pains, the TPD officer af‘mm;' )

N . i .
heard Barmiett tell the nurse “that the chest pains started after he slhot sQ

t
tried to pull a gun on him.” (TT III at 19.) On cross-examination,jthe oT’g

!
that Bamnett “was pretty open and honest” that “he shot someone.” (Id. at
H

told news reporters that he shot the man in his yard out of fear for ihis 1if
“ .

e |- he

n that

defe

;What
r}dant

ruling

ould ihave

i

underioath

se ﬁlir.l‘gxg, as
ul aﬁezr the
nying him
fmeon l that
cer qi reed

i
211.) Barnett

never




denied that he shot the man. (Jd. at 23-36.) His defense has never been that someone

else shot Napier. Inst

He claimed the prot

,i'ad, it has always been that he was justified in pulling the trigger.

!
Ction of the Oklahoma Stand Your Ground laws. At trial his

counsel was able to '{ave the jury instructed about self-defense. For Barnett to now
1
i

fault investigators for
innocence” is both
circumstantial eviden
to this fact several tin
media in interviews,
Ground” hearing, an

been that he didn’t sh

failing to test him for gunpowder residue and to claim “actual
;frivolous and wholly without merit. Both the direct and
ée proved that Barnett shot Napier. Barnett himself has admitted

H
}les. He admitted it in his pleadings, he admitted it to the news

gle admitted it under oath when he testified at his “Stand Your

(fi he admitted it under oath at his trial. His defense has never

the very reason he ra

he wanted a self-def

successful in obtaining.

Additionally,
papers. Barnett testifi
bedroom. George tes

one else was present

foot Ian Napier but rather that he was justified in doing so. It is
|
{

i}sed the “Stand Your Ground” defense and it's the very reason
i

nse instruction to be given to the jury, which his counsel was

Q

anly two men were in the house that Napier approached to serve
!

*d he went to the door, and that his husband George was in their
flﬁed that he heard the shot and that he did not fire the gun. No
|
;o have pulled the trigger. Indeed, Barnett told his husband that

he shot someone. (SzéTT 1T at 230, 239.)

Bamett in his fllings before this Court has never contradicted the version of who

shot whom that the jury heard, at least until his recent filings with the Court, long after

A
the jury rendered its yerdict of guilty. In his application for a writ of habeas corpus in

i
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i
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i
)
i

Dne shorter

OCCA Case No. HC-2022-675, Bamett does cryptically suggest thzflt son

than he, standing on a milk crate behind him, may have shot Na}j

'ing#

1052969383 in that case at 10, available online. He re-asserts this ;argu
recent filings with this Court, claiming that Napier's description of the k
not match Barnett’s own height of approximately six feet, five iélches.
issues for the jury to decide, which it did - against Barnett. Fuxthefmore,ﬁe

o o . . . . i
which it is not, this claim of “actual innocence” is one which could have(|

i 3more
ooter does
Co

|
E‘hese‘ were

ven if true,
C

jmd :i\ould

have) been raised in his initial appeal, which it was not. To raise such a ¢laim riow is
) PP _ g n

procedurally barred under the Post Conviction Relief Act as it has been wa
E.  Authentication of Facebook Posts . |

This point has been raised repeatedly by Barnett. As explai:wd ir;
dealing with newly-discovered evidence, Bamett's argument about? the Séz
to authenticate the posts is wholly without merit. Bamnett stipulated “to the a
admitted to the authenticity himself, and the OCCA has ruled on th‘;s issu 2
any re-litigation of the issue. ‘ .
F.  Ineffective Assistance of Counsel

A claim of ineffective assistance of counsel is difficult to njlake.
Washington, 466 U.S. 668 (1984), provides the analytic frameworik for §u
Logan, 293 P.3d at 973. “The benchmark for judging any claim of 'uieﬂ'ect \
be whether counsel’s conduct so undermined the proper ﬁmctioniné of the

process that the trial cannot be relied on as having produced a justfresult

T
ived.|

I
i
i

the sectlon
te’s fauure
Jthenitlctty,
prec,fijding
!

‘trick((;md v.
h

ich claims.
I

eness must
adve(sarial

Stri "kland,

466 U.S. at 686. A petitioner such as Barnett must show both (1) deﬁcient p
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H .
by counsel by demons}rating that his counsel's conduct was objectively unreasonable,

and (2) resuiting prej'!

counsel’s unprofessiof]

Logan, 293 P.3d at 973.

Jdice, by demonstrating a reasonable probability that, but for

al error, the result of the proceeding would have been different.

i
Strickland explalns that, as to the first prong, “The proper measure of attorney

performance remains;

simply reasonableness under prevailing professional norms."”

466 U.S. at 688. All of the circumstances of the case must be considered. Id. A

defendant must overc bme a strong presumption that counsel’s conduct fefl within a

wide range of professi bnal assistance. Id. at 689. Performance should not be reviewed

in the lens of hindsight. Bench v. State, 431 P.3d 929, 976, 2018 OK CR 31.

As Logan noted), the prejudice prong can often be addressed first. Id. at 974. A

defendant must show| that there is a reasonable probability that, but for counsel’s

unprofessional errors

Strickland, 466 U.S. a£

the result of the proceeding would have been different.

694. The likelihood of a different result must be substantial, not

just conceivable. Bencfh v. State, 504 P.3d 592, 598, 2021 OK CR 39. As to appellate

i

counsel's performancé, if the claimed appellate issue has no merit, there is no basis for

relief. Thus, pursuant§

in order to determine 4
|

i
The OCCA id(;

at 973-74.

0 Logan, the relative merit of an omiitted issue must be evaluated

Uhether appellate counsel's performance was adequate. 293 P.3d

htified three categories of “relative merit” in the context of the

adequacy of appeﬂz{te performance. First are those claims which are “plainly

. t
meritorious” or “deaj

¥
H

d-bang winners.” Claims that are “plainly meritorious” are
47
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L
“appellate claims that are so strong and so obviously deserving of appella
i ‘

they directly establish both inadequate performance and prejudice."i Id. at S

relief that

Next are meritless claims. A “meritless” claim, where there isqnot even a
!

reasonable probability that the claim would have succeeded on alippeal_ ;com')'lels a

Lo

{ ] :
conclusion that appellate counsel was not ineffective in failing to raise the issue. /d.
]

i 1
.’\ l

Lastly, are claims that have merit, but are not plainly or obvl?usly meritorious.
!

I , :
Id. at 974-75. These claims require a more “complex analysis.” The question bec.é)mes

[ |
whether appellate counsel’s petformance in failing to raise the!mnil d claim is

“objectively unreasonable.” Jd. The Logan court held “[g]enerally o‘nly wrh":n ig]ri!ored
issues are clearly stronger than those presented, will the presum:ption cf eﬁ%ctive
assistance of counsel be overcome.” Id. at 975-76. Thus, the revii'ewing' (:ouxt imust
consider thie relative merit of the omitted issues, in relation to any a';ppml issu lies, in
order to determine whether appellate counsel’s performance was adigquarf ppl) 'ging a

E

! 1.
“strong presumption” that the performance was adequate as “[s}uch qlalm S

. o [ E
sometimes require relief -- but usually not.” Id. i i

Here, Barnett argues that his trial counsel was ineffective for varios rea

i EE
i

1
and that his appellate counsel was ineffective for failing to rai‘se on| appeal the

Pyt 7 e
=}
=3
»

deﬁciencieé of his trial counsel. Necessarily, if trial counsel was'nc?t ine ; tive!ithen
i i
appellate counsel would not have been ineffective for making sucl:1 an d gum rlxt on
; iy
appeal. For each of the issues that Barnet raises, therefore, this Cour'it ﬁndé t hat néither
i |
trial nor appellate counse! ineffectively represented Barnett in their 1’P<p?l:‘ ive fo riums.

L . , gl
It is vital to review each argument about what defense counsel failed to dﬁ against the
I
48 ‘




backdrop of what th ;y did do. The assessment must consider the attorney's overall
performance. Davis v, iiS'tate, 268 P.3d 86, 133, 2011 OK CR 29.
i
As the Suprerré: Court noted in Strickland, no two lawyers would handle the
same situation identi:éally. 466 U.S. at 689. Many methods can constitute excellent
representation, Thus, i1t is important to presume a defense attorney did well, and it is
just as important to r%member what they did, and not simply focus on what they did

not do.

Here, Mr. Loll fnan, the trial counsel, filed and litigated multiple motions before

and during trial. He submitted and argued for a requested instruction. He examined

virtually every witneslé presented by the State at trial, often for nearly as much time as

i
nd he presented Barnett himself as a witness for the defense. He
f

1
}

the prosecution did, 1
argued substantially to the jury, despite having a difficult set of facts to controvert.

On appeal, Bamett's counsel, Nicole Herron, advanced seven major

propositions on Barn tt's behalf. It is a maxim of appellate practice that counsel must

ssues and not waste the court's time with a shotgun approach.

o R
focus on significant is
!
]
i

“Appellate counsel néed not raise every non-frivolous issue.” Coddington v. State, 259

P.3d 833, 836, 2011 OK CR 21. Ms. Herron targeted the admission of the Facebook
posts, prosecutorial mfisconduct, the Stand Your Ground motion, and effectiveness of
tounsel, which were substantial issues. In contrast, nothing that Barnett raises in his
brief for PCR equals %he kind of issues that Ms. Herron argued on his behalf, Given

this level of advocacy%on appeal, Barnett offers nothing in his arguments here, which

will now be reviewed specifically, that warrants relief, It is Barnett’s burden to set forth
49

i
i
i

sufficient facts and law which allow a court to fully assess appellate?counsr

performance. Fields, 946 P.2d at 270. Barnett has not done so. ‘

Barnett is unspecific as to what his attorney should have done tha

been sufficiently compelling to obtain an acquittal at trial. Speculative and

i

allegations of ineffectiveness are inadequate. Knapper v. State, 473; P.3d

2020 OK CR 16. The deficiency of Barnett’s application is especi:;lly cle

L
(See Lollman Affidavit attached to State's response as Exhibit 5 at Parj

the representation he received from Mr. Lollman, and assisted by Mr. JT'r
|

Lollman is a highly experienced attorney. (Jd. at Paras. 1-3.5 He
communicated regularly throughout the proceedings. (Id. at Paras. 5,8,
never indicated to Lollman that he was dissatisfied with Lollman or th

Lollman had failed to present a defense adequately. (Id, at Para. 10.} Simi

conferred with Nicole Hetron, who represented him on appeal, about thef

raised before the OCCA, and he appeared to understand that procesjs and t

with the representation he received on appeal. (/4. at Para. 11) |

"When a defendant claims that he received ineffective assistance of cour

communications between himself and his attorney directly in issue,
implication waives the attorney-client privilege with respect to those com

a

|

,i
ft

a

0

's deficient

oul:l: have
onclusory

53,1063,

af in light of

s, a‘; trial.
N
4-5 ) Mr.
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unications

United States v. Pinson, 584 F.3d 972, 977-78 (10* Cir. 2009); Griffin v. d ited| States,

2022 WL 3224605 at *1-2 (W.D.N.Car. Aug. 9, 2022) (unpublished); L
States, 2022 WL 2918601 at *3 (N.D. Iowa July 25, 2022) (unpublished);

v. United States, 378 F.Supp.3d 169 at n. 7 (E.D.N.Y. 2019) (“Althou

naturally hesitant to permit an attorney to disclose communication
protected by the attorney-client privilege, courts are ‘unanimous’ that af

i

S
n

jis v. (United

Gvjeticanin v.
United States, 2021 WL 2261589 at *1 (D.N.J. June 3, 202 1) (unpublished

; Rosermond
' courts are
othérwise
attorney is
NN

permitted to do so to defend against an ineffective assistance of counsel
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Mr. Lollman a; d Barnett made important decisions together about how the case
should be handied, including whether to assert self-defense and whether Bamett
should testify at triali (Jd. at Para. 10.) As noted above, Mr. Loliman advocated
strongly to exclude evj dence about the TU investigation of Barnett’s internet postings.
(Id. at Paras. 7-8.) Hc was successful in his efforts. Mr. Lollman advocated for the
giving of a self-defen§ . instruction. (Id. at Para. 9.) He was successful.

In short, Barnétt does not meet his burden of showing that his trial counsel
performed ineﬂ'ectivei y. Nor has he shown prejudice, for he does not explain how any
aspect of Mr. Lollmar'i)’s advocacy, if done differently, would have altered the outcome
of a trial. Moreover, l;c does not demonstrate that any potential issue on appeal was a
“dead-bang winner” (r even one of some merit, compared to those issues that were
raised. His argumcnté now warrant no relief, and appellate counsel was not obligated
to make them on ap; peal. See Bench v. State, 504 P.3d 592, 599, 2021 OK CR 39
(appellate counsel waz not ineffective for failing to raise a baseless claim).

Barnett asserts: that his attorneys had a conflict of interest, in part becau.sc
Corbin Brewster, the" chief public defender, had allegedly once handled some legal
issue for himself and George Barnett, and partly because the trial and appellate

attorneys worked m the same office.® Barnett does not explain, however, why

8For a sample of Bamétt’s varying allegatidns about the purported conflicts of interest, -

see, e.g., F-9424 at 71 “I am going to sue the Public Defender[']s Office for legal
malpractice in federal|court soon. 1 am listing Corbin Brewster, Nicole Herron, Jason
Lollman and Caleb Jgnes as Defendants. I think this creates a conflict of interest.”
F-6662 at 2: “This case has so many errors from both my ineffective counsel due to
their conflict of interest, that conflict being the University of Tulsa . . .."

' 51

i
1
i

Brewster’s alleged earlier work was a conflict with Mr. Lollman and ‘[\)_[s. H(;;_rron

representing him at trial and on appeal. He also completely fails t&) explain howizv the
I 11 '

conflict affected anything in the handling of the shooting case. Moréover,,the facit that

| 14
trial and appellate counsel worked together in the same public defender|

IR F B |
insufficient, in-and of itself, to prove a conflict. Fields, 946 P.3d at 271; Piijﬁwu v.|State,

910 P.2d 1063, 1069, 1996 OK CR 6.

1
i
|
i

Barnett never objected to the Public Defenders’ representation. Inf the a‘;is:ence

of such an objection, he must demonstrate an actual conflict, not just the : T
[ 1
one. Id. Seealso Cuyler v. Sullivan, 446 U.S. 335, 348-350 (1980) (possibility,

:
is insufficient to impugn a conviction; an actual conflict must have iadverT

| i - i
the defense attorney’s performance); Livingston v. State, 907 P.2d 1088, 1091-92 1995

OK CR 68 (actual conflict exists where the interests of attorney and idPFPn'

i

s office is
1
I

|

ssibiillity of

o
of conflict

ely af”iected

; nt di {!'erge

i
with respect to a material factual or legal issue or course of action, su¢h

| 1

i
as yhere

yunse i also

counsel is unable to cross-examine state witness effectively because g
: i

represented that witness), Perry v. State, 764 P.2d 892, 896, 1:988 CK CR 252

¢
i

i
I

;
i
i
|
!
|
i

F-6670 at 5: “My former attorney Mari Riera from the Tulsa Co

nty 'I\’)ublic

Defender[']s Office told me there was a conflict due to Corbin Brewster ;

my husband and 1 against the University of Tulsa.” ! 1]
F-6786 at 1: “My Public Defenders finally withdrew because of their confligt
with the University of Tulsa.” ! 1

Lcachg

of interest

i
|

F-5163 at 3: “and of course the Public Defender having two conﬂicts ofl i

University of Tulsa and Corbin Brewster[’]s client, my husband George Bamnett I3

nterest the

F-1604 at 2: “Corbin Brewster represented my husband George Barnett prior| ito us

filing the lawsuit against the University of Tulsa. Corbin had a conflict of]

the public defender[']s office should have withdrawn but failed to do s0.”|.

Barmett does not explain what the attorneys’ conflict with TU entailed.
|
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(speculations about g
insufficient); Workmd
exists only if counsel
of his client). BameJ
diverged from some ¢
United States v
was charged with dru'
represented one Pere;
into trafficking by Pe
a conflict of interest,
disagreed, noting thz
counsel was totally u
did not carry over to
the Soto case. Nothirn
interests at the time o

Similarly here,

ssibility of conflict rather than demonstrating actyal conflict is

e e T T

n v. Mullin, 342 F.3d 1100, 1107 (10* Cir. 2003) (actual conflict
l
was forced to make choices advancing interests to the detriment

t offers no evidence of an actual conflict, where his interests
i

fther duty of loyalty owed by his counsel at trial or on appeal.

S;‘oto Hernandez, 849 F.2d 1325 (10* Cir. 1988), is instructive. Soto
{

E offenses. He hired an attorney, Lackmann, who had previously

e in a child custody case. Soto's defense was that he was coerced
{ez. After conviction, he claimed that Lackmann operated under
gsince he had previously represented Perez. The Tenth Circuit
:t the earlier Perez litigation in which Lackmann appeared as
%related to Soto’s drug case. Lackmann's representation of Perez
i

éhe time of Sota’s trial, nor was the representation connected to
fg indicated that Lackmann was actively representing conflicting
FSoto’s trial. Id. at 1328-29,

{
',lBamett has not established that any public defender was actively

representing his husband at the time of the shooting trial. Moreover, the interests of

the two men were alig
shooting and the TU|

State at preliminary |

i

;;’ned in their dealings with TU and in their dealings with both the

threats cases. George Barnett, though called as a witness by the

h

'

learing and at trial in the shooting case, provided testimony that
1]

was useful to the deft

bond. Barnett, theref

|
;nse. Further, he testified in support of Barnett being released on

i
ire, has not established an active conflict of interest that requires

53

i
i
!
i
4
i

I
i

the reversal of the judgment in this case.

In sum, Barnett has failed to demonstrate that his trial and élppell

i

att, jmeys
i

provided inadequate representation, that he was prejudiced by anfythiny. they fiid in

representing him, that any aspect of representation that he now rai;ses W

Pl
Id re'sfult in

a different result, or that principles of res judicata do not apply to jhis ap
PCR. He does not warrant relief. .
G. Mental Competency

In his more recent filings, Barnett has raised the specfter of
competency at the time of the shooting and throughout the proceedi:;ngs u

verdict. He claims to be afflicted with a host of mental problems which

! H
plication for

is mental

o the fjury's

ce him, he

says, within the ambit of Pate v. Robinson and Drope v. Missouri. For exa

¢ "ile, Bamett

[ i

‘Pta{-l{ment

states that he was “suffering from Depression, Bi-Polar Diso%der,
Disorder, anxiety, post traumatic stress disorder, ADD, ADHD, 13
depression and several other things.” (F-1674 at 2)) None of flis ar
allegations about his competence, or lack thercof, require the ufxdoing

verdict in this case.

'

The constitutional guarantee of due process of law includes ihe right

only when one is sufficiently competent to understand the nature of thef

to assist counsel in preparing a defense. Nolen v. State, 485 P.3d 829; 845, ;

5. The constitutional requirements are codified in OKLA. STAT. ti;t. 22,

[
Li
id bfz-polar
I 't

ment s and

4

- i W

Fal
=
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J

|
of the jury

The law presumes competence, requiring the defendant to prove his incof

i
a preponderance of evidence. Id. |
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Mental compeiency claims can be of two types, procedural and substantive. A
procedural competen:_,Ly claim is based on the trial court’s aHegcd failure to hold a
competency hearing%, or an adequate competency hearing. Id. A substantive

i
competency claim 1s: founded on the allegation that an individual was tried and
convicted while, in;fact, incompetent. Jd. A defendant need not, however, be
competent during ar; appeal. Jd. at 852. Nor need he be competent during post-
i

conviction relief pro:ceedings. Cf Ryan v. Gonzalez, 578 U.S. 57 (2013) (involving

i
federal habeas corpus |proceedings brought by state prisoners).
i

As Pate and ¢ both explain, competency is an issue as to which a court must
be vigilant throughouj the course of criminat proceedings. Drope, 420 U.S. at 181. But
in all cases, there must be sufficient cause for a court to be alerted to .the issue. In
Oklahoma, the law pr vides that a defendant, his attorney, or the district attorney may

3

file an application fox a determination of competency that states “facts sufficient to

raise a doubt as to thé competency of the person.” § 1175.2(A). A court may initiate a
competency determixé L tion without an application “if the court has a doubt as to the
competency of the” die fendant. Jd, The trigger, therefore, is “a doubt.” No examination
and no post-examina:..ion competency hearing is required unless the trial court first
makes the threshold'" finding that there is a doubt as to the defendant’s present
competency. Fredeﬁcl?e v. State, 37 P.3d 908, 922, 2001 OK CR 34.

In this case, ‘there was no “doubt” to trigger an inquiry into Barnett's
competency. In his rzrotion for emergency bond reduction filed August 7, 2019 (F-

!
0060), Bamett explai]Led that he expected to produce new evidence to support his
i 55
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_release. The new evidence included “medical evidence from Defendant(s; physician
9 \

Lo
Bl

| ) :
expressing the Defendant, in his doctor's opinion, is not a threat. His doctar ha gbeen

treating him for 10 years and knows a lot more about him than any: tainte testi::nony

presented by law enforcement.” (F-0060 at 2.) This preview of thelimrdi: al evidence
whispered nothing of Barnett's purported incompetency at the time;of the] s ootmg or
in the criminal proceedings. 1 .
At the bond hearing on August 14, 2019, before Judge Keel(;:y, Barrl ett's!then-
counsel, Brendan McHugh, presented two witnesses on his li)ehalf;' ; The| ! first,

Christopher Fogleman, was a bondsman who testified that he waslfprepzi"é:d to|make

i
bonds in the amount of $75,000 and $1 million for Barnett. He related xkgrhing that
i
raised a question about Bamett's competency which, presumably, wouldibe a
i .

t
substantial factor to a bondsman posting a bond over $1 million. ]?arnen ¢ husl?and.

George William Barnett, III, also testified and never mentioned any hing; that
|

suggested Barnett was incompetent or of questionable mental capacity.
T

On Aagust 26, 2019, when the court was ready for the prelini’inary hearin

. | : !
yet Barnett’s counsel did not appear on time, Judge Keeley mstruc}cd Barpett qot to
Coo i
say anything while everyone waited for word from Mr. McHugh. B;amet:t' accor'd[ingly

|
o
On September 24, 2019, in # 3570, the Court had a lengthy disqussion|with

! ! 1.

Bamett about his assets in the context of determining whether he was entitled to gourt-

said nothing.

i ) i
appointed counsel. See Transcript of Proceedings Held September 24, 2019, Before the

! oW
Honorable Tracy Priddy, available in the Court file for # 3570. Barn"ett exfplrmecl;' why
56 oo
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he had no bank accounts, that his doctor had provided a letter that he was nota threat,

and what the chargey were that he was facing: “The charges that they are alleging
i

against me are very sairious." (1d. at 3.) He stated that he claimed “stand your ground

self-defense” and eXpressed confidence that he would be granted immunity

inderstood that he should not say too much in court; “I am aware

accordingly. (Jd,) He

it can be used agains ime, yeah.” (Jd. at 4.) He discussed the status of properties and

hed and operated, and told the Court, “We had 25 employees.”

businesses that he o

(. at 5.) He explain

v

d that he was “the bread winner in my family. My husband is

oney because [ am the one who makes it.” (/4. at 7.) He had a

5=

not able to make any

marijuana grow busir;:ess and a carpet cleaning business, neither of which his husband

could continue alone){(#d.) “If I had bond, I would be able to get out and work and pay

for my attorneys." (Ia.f at 9.) Barnett repeatedly told the Court that he understood that
at some point he mig| it need to reimburse the cost of a public defender, (/4 at 11,) He
expressed his thanks éor the Court's “kindness and understanding.” (Id.) He inquired
whether the Court ha 3} jurisdiction to issue a writ of prohibition, or whether that would

“go to the criminal éoun of appeals?" (/d. at 12.) He informed the Court that he

intended to have his :ttomey file for such a writ. (Id. at 13-14.) At no point during the
i

hearing did Barett fexpress to the Court that he did not understand what was
!

happening, that he w 'Ls incompetent, that he wanted to be evaluated mentally, or that

1

he felt that he could rfot proceed because of his mental or physical condition.
!

On January 2} 2020, in # 3570, the Court held a substantial hearing on the

i

¢
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Stand Your Ground issue. See Transcript of Proceedings Held January 2, 202

|
Honorable Tracy Priddy (*1/2/20 T"), available in the Court file f?r # 3§

testified at length about the shooting of the process server. (Jd. at 5-30.) Aé

i
1
T
!
{
i
i
1

i Before the

Y Sermroualuppe

?0. I?Iamert
N i

ﬁin, ﬁ#ither

. I . T .
he nor his attorney expressed any qualification to his competence. His te stimony was
{ ! .

cogent, on track with the questions from both sides, and clear. Hefstate

hat he was

H i
! i

armed with his husband's 9mm gun, and that he used it because he felt if;e h s “life

!
was in imminent peril of death.” (/4. at 9-10.) He discharged the fircarm a

i
’l !
j

the an he
i M

saw through the front door of his residence. (/. at 11.) Then Bamé:tt cal

1
On cross-examination, Barnett admitted that he did Google research toEdetc'imine

i
whether he could legally shoot a process server that he considered to be%&esp,lfssing.
. : 4

d 911 (1d)

|

n

(1. at 16.) He had filed lawsuits. (/) He had used process servers. (i) Hq absolutely
. i H

wanted to know whether he could shoot a process server through C| c:oglirfg the

i

|

question. (Jd. at 18.) He reviewed video and audio tapes of the incident; "Ever&thing

is captured on there that I am aware of.” (Id. at 19.) He reviewed t}ie videgs beﬁ:)rc he

was arrested, at the bond hearing, and at the preliminary heariﬁg. (d:

reiterated on cross that he shot at the man and thought he hit hun in th

S i

at 2i1§l) He
Lo
left ':;lbow.

(d. at 25-26.) His testimony caovered other details about the shooti.f)g. Su ;che itf:éo say

that Barnett's memory and explanation appeared to be clear, although ifno
true. There was no hint of incompetence in his testimony, no suggeétion of

attorneys present, and no remark by the Court that raised any doubt abg

q

ability to understand the nature of the case or to assist his counsel in his de fense.
H oA {

L
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that he needed no adq.tional time to consider the situation. (Jd. at 17-18.) He indicated
¥

that he wanted to be fresent for the Allen hearing. (Jd. at 19.)
[

On January 24 2020, in # 3570, Barnett was present for another bond hearing,

i
i

On Jannary 3,;2020, in # 3570, the Court concluded the Stand Your Ground
hearing and denied I%L.mett’s request for immunity. See Transcript of Proceedings Held
January 3, 2020, Befare; the Honorable Tracy Priddy (“1/3/20 T”), available in the Court
file for # 3570. In the ;m'raignment portion of the hearing, Barnett acknowledged to the l
Court that he wished %to plead not guilty to the charge. (/d. at 17.) He also signaled that

he understood the State was withdrawing its original proposal to resolve the case and

1

f
H
i
1

i
l

V 97-100.) Under oath, Bamnett told the Court that he understood thei char

i
!
1 1:
i ¥

issue for Barnett, and nothing in Mr. Lollman's statement hints th{.at Bainett did not

! i
understand the proceedings or could not assist his counsel in formulating 4
i

!iefenl'e. In

short, nothing happened in the hearing that would raise a red flag to th"T;Cou *t;'that

Bamett's competency was in doubt.

o

On March 4, 2020, in # 3570, Bamett testified before thc;: jury‘ '

3
. ! b
defense. (TT III at 97-155.) He was the only witness called on behalf of thé defendant.
| i i

: 44
Before Barnett testified, the Court examined him about his decision to da so.
1
i
e

i

: H“ hi; jown

of punishment involved in the case. (/. at 98.) He said he understé)od h

this time before Judgfl: Priddy. See Transcript of Proceedings Held January 24, 2020, Before
the Honorable Tracy Friddy, available in the Court file for # 3570. Mr. Lollman

explained that “we believe we have a case that he acted in self-defense on his own

i

property. And that is|going to be our defense at trial.” (/d. at 4; see also at 12: “our

defense is self-defensé: ") Counsel noted that Barnett had no disciplinary actions taken
)

against him in jail. (%

) Barnett was willing to stipulate to any conditions of release.

(Zd. at 5.) In this context, Mr. Lollman explained:

Mr. Bamett in the past six months, or seven months, or however long he
has been in distody, has gotten on medication to treat his bipolar
disorder. He has stabilized and he is willing to comply with whatever
conditions, if the Court should choose to impose those, necessary. That
would include making sure that he takes his medication, making sure that
he, you know, femains under house arrest, making sure that he has an
ankle monitor.! He will do those things.

]
i
(Id. at 14.) This brief mention of his bipolar disorder is the only allusion to any mental

i

! 59

{ 3
the procedures. (Id. at 98-99.) As to his state of mind, the Couln enga

following colloquy with Barnett: i

T rights and

! |
. THE COURT: All right. Are you under the influence bf anything !
today, Mr. Bamett, that would affect your judgment or your thinking?
|
" THE COURT: Are you taking any medications toda}; -

THE DEFENDANT: No, ma'am.

THE DEFENDANT: No, ma'am. g i

" THE COURT: - that would affect your judgment or; your
thinking? 1 '

THE DEFENDANT: No, ma’am. Just Life Savers. I
|

 THE COURT: Okay. I know that you had a discussioin with :your

counsel about what this means to you, correct? 1

W
THE COURT: However, whose decision ultimately is it tﬁ take
the stand in this matter? i il

60

THE DEFENDANT: Yes, ma’am.




THE DE
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X
9

FENDANT: Mine.

THE CQURT: Okay. Has anyone forced you to take the stand?

THE DEFENDANT: No, ma’am,
|
THE CQURT: Has anyone promised you or coerced you in any
way to take the:stand to testify today?

i

THE DEFENDANT: No, ma'am.

THE COURT: All right. Do you need any further time to discuss

1

or think about your decision?
|
THE D *FENDANT: No, ma'am.
THE COURT: All right. Anything further that we need to take up on
the record before; ;we call the jury back in?
MR. L LLMAN: Not on the record, Your Honor.
1

}
THE CQURT: All right. We'll bring the jury in.

(Id. at 99-100; emphasis added.) Apart from thoroughly exploring Barnett's state of

mind, the Court iryited comments about anything further that needed to be

considered. No one :ﬁiid anything about Bamett's competence — not his counsel, not
the prosecution, not tk:1e Court, and not Barnett himself. The flow of the colloquy itself
demonstrated that Ba;fnett was entirely competent on'the verge of testifying.

Barnett's testimiony in trial, like his previous statements in and out of court, was
clear and responsive; He admitted to being nervous — “A little bit.” (Jd. at 102 )

Nothing more. He admitted to making the statement in State’s Exhibit 20 that “the

best process server is g dead one.” (Id. at 104.) He stated that he deleted the statement

hours later. (/d.) He qdmitted making the Google search shown in State’s Exhibit 21.

61

(d. at 105.) He made the search “what their capacity was, if they [ﬁrocesr

justa normal citizen trying to serve paper work o if they have somé sort (J

enforcement powers granted to them, what they can and cannot doi." (Id!:4t

Bammett stated that he shot the man in his front yard. (/4. at 109: “I sho:

!

Y

d

door glass broke “and then I apparently hit the person that I was aimeg

110.) After he shot the man, Bamett called 911 and called for his hufsband. (Id.

He was scared, terrified, and frantic; he felt like his life flashed befbre hig
I
112.) They unloaded the gun, as the police were on their way. (/. at114

anxiety attack and went to the hospital, then went to the TPDj‘detec

downtown. (Jd. at 115.) He spoke to the news and embellished. some;
: |
:vernQr and

expressed regret for shooting Ian Napier. (J. at 115-16.) He had run for

received threats in the past. (/. at 117.)

I :

!
18
{
|
{

)

|

0

i

il

|
l
1
i
'

i

éyes. (Md. at

He h?‘ad an

i 4
five division
! i

hingSf, and

When asked about the Stand Your Ground law on cross-examina

responded:
. |
A. Itisalaw in the state of Oklahoma that states something’to th

i
Il
i
i
i
4

_o.

on, Bhrnett
F

of if you are met with force or an unlawful, forceful felony is
place you have a right to stand your ground and meet forc;:'e with
and the law presumes you have acted in - not in good faith. T
another word for it. But you acted within reason in using force a
a person even if it tums out later you did not — the person d
have any reason for you to use force against them. ;

Q. Wow, you know that pretty well.
A. Well, I screwed it up a lot, but it is to that effect. '

Q. You have Googled it, correct? ;
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A. 1did, butl ( Hidn't take a screenshot, so forgive me.

Q. Butyou ha} e Googled it and you are familiar with stand my ground
law, correct? |

A. Itis stand y:)ur ground, not stand my ground.

(/. at 130-131) In :Bther words, Bamnett was entirely comfortable jousting with

Assistant District Attc rmey Mark Collier. He said that he was sorry he shot Napier -
i

he did not deny havihL shot him. (Jd. at 140.) He would not have shot him if he knew
]

then what he knows lf]OW. (Id. at 144.) Barnett shot Napier “because I was scared. Q:
i

You meant to shoot h m? A: Same answer.” (Jd. at 146.)

1 . . .
Nowhere in thejrecord of the trial is there any hint that Barnett was incompetent
1

at the time of the OEQ+SC or during any of the proceedings through the verdict.

3

On May 22, 20, in # 3570, when the Court sentenced Barnett, he made a

statement to the Coutt. (Sent. T. at 16-17.) He stated, “I am very sorry for shooting

and wounding Mr. Ian Napier.” (Id. at 16.) Again, “From this mistake I fired one
1

single shot and I hit ]

L]
b
'

an Napier.” (/d.) He asked for probation. (Jd. at 16-17.) At no

time during the sentenicing proceedings did anyone, including Barnett himself, suggest -
)

to the Court that his ci:ompetency was impaired,

From Septeml; Lr 2019 to May 2020, the Court observed and conversed with
Bamett, and watched; him testify. Not once has anyone associated with the defense or
the State raised any q‘EJestion about his competency, nor has the Court ever expressed
a doubt about his cc;inpetency. In particular, Mr. Lollman, who was familiar with

3
competency proceedings in general, never thought that Barnett's competency was in

63

|
|
I

question or needed evaluation. (See Lollman Affidavit, Exhibit 5 to Statc’

| 1
at Paras. 9, 11.) The record has nothing in it from medical or psychological or social
counseling personnel to suggest that his mental faculties were impiaired.. Thus,| there

response,

was never a reason for the Court to “doubt” and, therefore, make a; deterT;g nation of,

. | [}
Bamett's mental competency. Hence, there was no reason for hllm to [be aﬁ?rded
. 1 i
hearings on the matter, and his due process rights were not denied. He }Was no claim
1 | H
. 1 i
of procedural competency €rror. ! ] ‘

. . . f
Caselaw supports the proposition that Barnett's claim of incompetency q}'}ould
‘ .

1 R
be rejected. In Davison v. State, 478 P.3d 462, 2020 OK CR 22, the defe dant; was

sentenced to death for the murder of his girlfriend’s infant son. On appeal, D li/ison
‘ | |

|
rai;sed a
Poodd it
claim of procedural due process, alleging that the trial court failed to |give proper

argued that the trial court erred by denying his counsel’s repeatedimid-t'iz re?!uests
e

for a hearing to determine his competency to stand trial. 478 P.3d ét 480.{F

! |-

weight to facts that met the necessary threshold to suspend the ongoing trigl{for atleast
L.

a hearing on the application made by his attorney as required by §:1175.3 (A)-(C). Id.

11 i

The OCCA acknowledged the Drope admonition that trial judges: must pe alert to
14 i
! ARt

circumstances that suggest a defendant is incompetent to stand trial. Ja. [at 480-81.

Reviewing the record for an abuse of discretion, the OCCA recogniz‘ed thi tDavjson’s
|i
counsel alerted the trial court to delusional behavior. The trial pudge 11uest‘ioned

i
Davison, iearning that he thought God would grant him an acqu:ttat and th_ at his dead

brother was communicating with him. Defense counsel renewed the apn ications for

determination of competency at least two more times. Id. at 481 Thc Jrial judge
64 P




rejected the applications, finding that there was nothing to suggest that Davison was

incompetent in any vxLy. 1d. The OCCA agreed. “The trial court reasonably concluded

i

that the facts raised

insufficient doubt of present competence to suspend the

;
proceedings.” Jd, Further, the OCCA rejected that premise that Davison was denied
any required “hearin, ?”
I
requests, denying the only after assuring itself that the facts were insufficient to doubt

|

that Appellant was presently competent. This procedure was proper . ..." Id. at 482,
H

on his various applications. “The court duly entertained these

t;e, 951 P.2d 98, 1997 OK CR 71, the appellant was sentenced to

In Gilbert v. St

death for murder and|convicted of other serious crimes. On appeal, Gilbert argued that

H

the trial judge errone :usly refused to order a competency evaluation, claiming that his

counsel had raised a doubt that would trigger such a hearing. The OCCA rejected the

pms = e

argument. The detem;lmation of whether a sufficient doubt has been raised regarding
1
a defendant’s compet'c"ency is left to the trial judge, based upon the particular facts and

circumstances of eacq’ case. 951 P.2d at 104. “The trial court is not required to give

controlling effect to "the opinions of experts, but may rely on the opinion of lay

}
witnesses and the cotflrt’s own observations of the defendant.” Id. Gilbert’s counsel
I

filed an incompetency motion, alleging that the defendant did not understand enough

4
}
to assist in the defensL. 1Id. The trial court heard testimony from a defense investigator

i

suggesting that Gilbert did not fully understand the proceedings and had difficulty

i
{
focusing on issues. Jd| ]?The OCCA agreed with the trial court that this was not enough,

f
citing cases which explained that having been treated for mental conditions in the past,

i
or a nervous conditioh, or having been in a special education program in school, was
1

65
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1
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!
i
i

not enough. Id. at 105. Two psychologists and a psychiatric professor gave testi!r"hony

i ; ;
that Appellant was diagnosed as having an attention deficit disb rder,
post-traumatic stress disorder, and borderline personality disorder. None]i
of this testimony, or Appellant's drawing of a picture during t %l, sy
sufficient to raise a doubt as to Appellant’s ability to consult with counsel|s:
or understand the nature of the proceedings against him.gAt m,t,)ft, ity
showed Appellant had difficulty paying attention during trial land|;
suffered from emotional problems. ‘

I
f .
951 P.2d at 106. The trial court determined there was no doubt as itc‘) Gilbert’s
: |
competency to be sentenced. j I

The court based this finding on its reading of the recorded staternent"
made by Appellant to a detective in New Mexico and his pe fspnal
observations of Appellant during the preliminary hearing, arraignient,|
pre-trial motion hearings, and trial, The court made note of Appellgnt’
conversations with counsel, responses to law enforcement officials wh
accompanied him to and from the courtroom, his responges to|l ftheri_f
court officials, and his responses in the instant hearing, Based o the
evidence before it, the court did not err in finding that there was nO»;d; ubtfi;ﬁ
as to Appellant's competency to be sentenced. The ewjidencfj iwas|:
sufficient to show that Appellant knew the nature of the crime with which;.
he was charged, the range of punishment and that he was capable ofj:
assisting his attorney with his defense. .

i
]
T
i | i
In James v. Gibson, 211 F.3d 543 (10* Cir. 2000), the Qefendl 1t raised a

i | i

Id. at 107.

procedural competency claim. I, at 550. The Tenth Circuit explah;md th tEJamés had

s i
. . (I
to establish a “bona fide doubt as to his competency” at time of trial as aipredi ;I’ate to
| o
the claim. /4. at 551. Evidence of irrational behavior, demeanor: at trial
: ; i

and? prior
medical opinion regarding competence were relevant to that inquiry. /d (The ’ﬁecord

did not support such a finding. Although James had a schizoidi;perso,l lity ;}!vhich
L

slightly affected his ability to make decisions, medical testimony otherwise established
: i ;
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t
i

his competency. Id. iJames testified in both stages of his murder trial, and “he

!

" responded coherentliy, logically, and responsively to the questions asked.” Id. .

“Moreover, the trial :court, having ample opportunity to assess Mr. J ames’ ability to
understand the proceé dings and assist counsel, did not indicate any concerns about his
competency.” Id. at 5 52. Consequently, James’ procedural competency claim failed
and his murder deathit sentence was affirmed.

In this case, nof ne suggested to the Couxt that Barnett was incompetent to stand
trial, and no one propésed a defense based on his incompetence/insanity at the time of
the offense with whicl} he was charged. No facts presented themselves to the Court that
would have alerted 1t to his incompetence — because Bamett was competent: He
demonstrated that rei)eatedly with his verbal engagements with Ian Napier, with 911,
with police,.with repé rters, with judges, with lawyers, and with the jury.®

Thus, Pate and Drope are inapposite here. In both of those cases, the trial courts

9See also United States . Grist, 299 F. App’x 770 (10* Cir. Nov. 6, 2008) (unpublished:
in post-conviction prq*eedings, defendant failed to establish procedural or substantive
competency claims dt(e to lack of bona fide doubt about his competency), Wallace v.

" Ward, 191 F.3d 1235;) 1243-44 (10* Cir. 1999) (no bona fide doubt as to defendant’s -

competence); Rogers v| Gibson, 173 F.3d 1278, 1290-91 (10" Cir. 1999) (defendant did
not establish “bona ﬁéje doubt” as to competency); Walker v. Attomey General, 167 F.3d
1339, 134547 (10* ;Cir. 1999) (despite “grievous and lamentable life history,”
revealing “a history o}j serious mental disease that was apparently difficult to diagnose

and to treat effectively”, the evidence, “deplorable as it is,” did not raise a doubt about
competency at trial and procedural competency claim failed); Castro v. Ward, 138 F.3d
810, 817-818 (10* Cir,|1998), in which the Tenth Circuit held that, even though Castro
had been psychologically evaluated in a parallel case in Kay County, the judge in

Noble County did ngt err in determining that there was no doubt about Castro’s
competency and by ngt ordering a competency hearing.

67
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1 capacity

were repeatedly alerted to facts that raised substantial doubts about t}ille ment
1

‘ | | |
of the defendants. In both of those cases, the Supreme Court noted tpat the !{lfff' rilan_ts

! B
had substantial histories of psychosis and aberrant behavior that the tria}] judge had

improperly discounted. Here, in contrast, the Court has been piresenﬁe: d wit:h no

medical information at any time that substantiates any claim of incompetence, nor was
i 1 l

even anecdotal evidence presented that would undercut the presun{ption ~jand f;act -

that Barnett was able to understand the nature of the charge for v&zhich ht
| {1
and his ability to assist his attorney in defending the case. % i

i

i
1 !
| ] -
Because Barnett cannot establish a procedural competency cla':im, he necessarily
i !

cannot establish a substantive competency claim. Walker, 167 EF.Bd a

-
wagitried

[

1347. A

defendant raising a substantive claim of incompetency is entitled to flo preg

incompetency and must demonstrate his incompetency by 2 preéondei]arce (])Ef the

evidence. Griss, 770 F. App'x at *8.'° He has failed to do so, for t}:m reas

l
ons ah%eady

L

mpt\iipn of
I
1

reviewed as to the procedural claim. Further, whether he was co"mpetént or rot is

! )
immaterial to the period in which his appeal was pending. Nolen, 4815 P.3d

Even if the Court were to find that a doubt was raised stiﬁicie].t
!

triggered a competency hearing, the relief appropriate here would Ebe a 1

determination of competency, not the outright dismissal of the case angd
i

Bamett, See, e.g., Smith v. State, 306 P.3d 557, 569, 2013 OK CR 1%1 (“THe
i

at 85?.

y to Ehave

Lo Ju——

[rospective

rele

E‘ (1]
w
8 &

TC all

e —

Win Grist, the Tenth Circuit noted that the defendant’s answers to cojurt at maigniment

were appropriate, he never expressed doubt or confusion, no one inferacti

17 .
g with him

expressed any doubt about his ability to understand proceedings, and docto
him to be competent. Id. |

|
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times where a defendant’s competency must be evaluated retroactively — after he has

“been convicted and [sentenced.”). In that instance, the testimony of participating

counsel, other persons who dealt with Barnett during the course of the proceedings,
and the record of his ftestimony and filings, all of which are available, would enable a

judge or jury to asses ;whether Barnett was competent during the proceedings — which
he obviously was. Se%, eg., Tate v, State, 896 P.2d 1182, 1187-88, 1189-90, 1995 OK
CR 24 (in death-pena ‘ty murder case, retrospective hearing sufficient to find defendant

competent where trigl court defense counsel, police officers dealing with defendant

near time of crime, and prosecutors testified about defendant’s competency); Littlejohn

1

v. State, 989 P.2d 9015 906, 1998 OK CR 75 (“It is well established by this Court that

a defendant’s trial testimony may be considered in a retrospective competency

H
t

proceeding.”); Boltz v State, 806 P.2d 1117, 1121-22, 1991 OK CR 1 (same). But the

Court does not find t fat such a doubt was present, and no retrospective determination

of competency is necessary in this case. Even Bamett himself admits that no

Accordingly, Barnett's arguments based on incompetence at the time of the

offense or during th > criminal proceedings is without merit and should be denied.

Furthermore, any clgim for incompetence is one that, even if true, could have and

should have been raised in his initial appeal, which it was not, He is, therefore,

i
1

procedurally barred ffom asserting this claim through Post Conviction Relief.
‘ 69

H. Jurisdiction and McGirt

Bamett asserts that the Court lacked jurisdiction in this ca;

McGirt. His allegations of Indian status are vague and insubstantial; and i

i

fulfill the requirements of a valid McGirt claim. i

A person meets the definition of “Indian” for the pur:posesi

jurisdiction if that person “(1) has some Indian blood; and (V) 1s reco ’ {

Indian by a tribe or by the federal government.” United States v. Pren;tiss, 27
1280 (10th Cir. 2001); United States v. Diaz, 679 F.3d 1183, 1187 (10th Cir
first part of the test can be shown by a Certificate of Degree of Indiém Blo

the U.S. Bureau of Indian Affairs. See Davisv. U.S., 192 F.3d 95 1,956 (10t

i
oé:l iss

h!Cir.

In order to satisfy the second requirement of this definition, the defend

nt or
i

must be affiliated with a Tribe that is recognized by the federal :gOvcu

'ment.

second prong of “whether an individual is recognized by an Indian'tribe c’)'r;the

government” is considered under the following four factors:

(1) tribal enrollment; (2) government recognition formally

as an Indian through residence on a reservation and part1c1pat
Indian social life.”

W See United States v. Antelope, 430 U.S. 641, 646 n.7 (1977) (“members of]
official status has been terminated by congressional enactment are no lo
by virtue of their status, to federal criminal jurisdiction under the Major G;
State v. Daniels, 16 P.3d 650, 654 (Wash. Ct. App. 2001); see also State v. S
A.2d 13, 24 n. 28 (Conn. 1997) (“most recent federal cases consider whe
to which a defendant or victim claims membership or afﬁllatlo
acknowledged by the federal government").
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United States v. Drewr;1 , 365 F.3d 957, 961 (10th Cir. 2004) (quoting United States v.

i

Lawrence, 51 F.3d 150 (8th Cir. 1995).

Finally, the defendant must establish membership in or affiliation with a Tribe

as of the time of the offe

1se. Tn Parker v. State, 2021 OK CR 17, § 36, 495 P.3d 653, the

OCCA stated the person “must still show that at the time of the affense, he or she was

recognized as an Indi

In United States v. Zé

n by a tribe or by the federal government.” Jd. (emphasis added)..

eda, 792 F.3d 1103, 1113 (Sth Cir. 2015), the Ninth Circuit

explained the reason {why the date of offense was the relevant point in time for a

determination of Indi
1

n status:

In a prosecutioh under the [Indian Major Crimes Act], the government
must prove that the defendant was an Indian at the time of the offense

with which the

efendant is charged. If the relevant time for determining

Indian status were earlier or later, a defendant could not “predict with

certainty” the
Apprendi v. Ne
435 (2000).
jurisdiction, al
vanish because
his tribe. This
undermine the
States v. Francis

onsequences of his crime at the time he commits it.
Jersey, 530 U.S. 466, 478, 120 S. Ct. 2348, 147 LEd.2d
reover, the government could never be sure that its
ough proper at the time of the crime, would not later
n astute defendant managed to disassociate himself from
would, for both the defendant and the government,
‘notice function” we expect criminal laws to serve. United
b, 536 F.2d 1293, 1296 (Sth Cir.1976).

Zepeda, 792 F.3d at 1113; See also, Goforth v. State of Oklahoma, 1982 OK CR 48,

644 P.2d 114, 116 (“

bsent such recognition, we cannot hold that the appellant is an

Indian under federal law, since such a determination at this point would allow the

appellant to assert Indian heritage only when necessary to evade a state criminal

action.”). Although tribal enroliment is not the only way a person can establish they

are an “Indian” undet the four-factor analysis set forth in Drewry, 365 F.3d at 960-61,
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Barmnett has failed to provide any other evidence related to these fact('?rs, m%

|

he had any personal affiliation or involvement with any federally r'ecogn.;

|

the time of the offense. !
: i

For purposes of criminal jurisdiction, Indian blood is not eniough:

! !

be some personal link to the tribe. See Parker v. State, 2021 OK CR 17, 142, 495
| ]

653 (noting that “the test is whether a tribe recognized the defcndanzt ....T

catin|

é that

[
ed u"ibe at

ere, must

P.3d

nary

factors courts examine for recognition personally link a defendant to'a part
: i

and holding that evidence of descent from relatives who were enrolled in
; |

not enough to establish said personal link) (emphasis added). The factors
i

Drewry are often also referred to as the St. Cloud factors. In St. Cloud v. if:

qtrict

702 F.Supp. 1456, 1461 (D.S.D. 1988), the U.S. District Court for hle D

of South Dakota noted the reason for both prongs of Rogers to be present:
i

a tribi

dular tribe”

inal

However, Indian blood alone is not enough to warrant fedeéal cri
jurisdiction because jurisdiction over Indians in Indian country doe

not

derive from a racial classification but from the special status of a for

sovereign people. United States v. Antelope, 430115, 641, 646, 97 $!
1395, 1398-99, 51 L. Ed. 2d 701 (1977); F. Cohen, Handbook of Fe;deral
Indian Law 19 (1982 ed.). The second prong of the Rogers test in essence
probes whether the Native American has a sufficient non-racial link fto a

formerly sovereign people. ;

|
As discussed above, the relevant analysis for who is an “Indian” pertain:

to the date of the offense. To hold otherwise would subject all the

]
uncertainty—a defendant would never know the consequences jof his
1

Y
S|
¢

rly
Ct.

specifi

part

sovereign nation could be certain of jurisdiction, and a defendant or peti
1

choose which sovereign has jurisdiction by simply obtaining (or ftenou
!
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membership. See Parker, 495 P.3d at 666, Zepeda, 792 F.3d at 1113. In the absence of

proof of enrollment at the date of offense, a person may provide prima facie evidence

showing other forms of recognition which establishes a non-racial link to the tribe,

Because Bamnett has |not shown that he was enrolled as a citizen of a federally

recognized tribe at the time of the offense in this case or provided any evidence that he

was personally affiliated with such a tribe at the time of the offense, his motion for

dismissal based on lack of jurisdiction under McGirt should be and is denied.

1. PCR Proceedings - No Need for a Hearing

There is no constitutional or statutory right to an evidentiary hearing on PCR

applications. Berget, 907 P.2d at 1083, 1087-88. Because the matters involved in this

case are set forth

adjudication. § 1083

lly in the pleadings, no hearing is necessary to make an

f the Act; Romano, 917 P.2d at 14-15, 17; Berget, 907 P.2d at

1087-88. There is no genuine issue of material fact which prevents a finding that the

State is entitled to judgment as a matter of law. Logan, 293 P.3d at 978.

IV. CONCLUSION

Based on the zulgumcnts and authorities presented to the Court, the Court finds

that Petitioner’s Apincation for Post-Conviction Relief, and all other motions and

requests for relief filed in this case by or on behalf of Barnett subsequent to his

conviction and sentence being affirmed by the Oklahoma Court of Criminal Appeals,

should be and are denjed.
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Done this _Z [ day of , 2023, :
N
DAVID GUTEN
DISTRICT JUDGE OF TQLSA COUNTY
i
CERTIFICATE OF MAILING/DELIVERY !
I certify that on the date of filing, a file stamped centified copy of the ahove and for;.gomg
Order was mailed to: i
Christopher J. Barnett : ;
DOC # 857048 i 7
James Crabtree Correctional Center : X
216 N. Murray Street . i
Helena, OK 73741-1017 ; :
And I further certify that on the date of filing, a file stamped cemﬂcd copy of the abi)vc

and foregoing Order was hand delivered to: |

Erik Grayless :
Meghan Hilbom’ i
Kevin C. Leitch :
Assistant District Attorneys

Tuisa County District Attorney’s Office
800 County Courthouse

500 S, Denver Ave,

Tulsa, OK 74103 i

i
DON NEWBERRY i
TULSA COUNTY COURT CLERK

v Alana igaril

|
!
i
i
!
!
!
|

DEPUTY COURT CLN
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LR  CP2liss7e ppsmm

- Tulsa, OK 74103 - —

300N Denver Ave E(,Qg’ 7. Leter . F fom--DeFense AHotrey

T Ason Lotiman
Dear Chris: :

TIreceived your letter dated 11 /30 /2022 and reviewed the attached documents,

The State’s discovery did not indude Exhibits F (TCSO letter dated
10/25/2018) and H (emails between Matthew Hewett and AUSA Joellyn A

McCormick) but Exhibit I appears to be a transcript of testimony from trial and

Exhibit ] appears to be a treatment note from 2020, which was after the trial.

So it would not have been included in oyur discovery. hope this helps.

Take care, .. '
- Gl |
ason D. Lollman T CQUR
’ FTCED
MAY 122083
ERRY, Court Cleck

(\den—
Copy o DA & Jucge
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IN THE OKLAHOMA COURT OF CRIMINAL APPEALS

CHRISTOPHER J. BARNETT ' | APPELLANT .

FILED

IN COURT OF CRIMINAL APPEALS

OCCA Case Number: PC-2023-705 STATE OF OKLAHOMA

AUG 3 1 2023

~ JOHND.
VS. Tulsa County Case Number: CF-2019-3570 NC[{E‘;;‘;‘(DDEN

STATE OF OKLAHOMA - APPELLEE

AMENDED PETITION IN ERROR FOR DENIAL OF POST CONVICTION RELIEF

This petition is prepared pro-se, without the assistance of counsel and should be Liberally
construed, citing Haines V. Kerner 404 U.S. 519 92 S.Ct 594 30 L.Ed 2d 652.

Appellant is currently incarcerated at the James Crabtree Correctional Center, 216 North
Murray Street, Helena, Oklahoma 7 3741. Pursuant to a State Court Judgment from the
District Court of Tulsa County, State of Oklahoma.

Pursuant to a Plea of not guilty, Appellant was convicted by jury trial of Assault and
Battery with a Deadly Weapon and received a sentence of 32 years.

On or about the 30t day of June, 2022 the appellant filed an Application for Post-

Conviction Relief in the Distsiet—Ge&rt—of—Ttrlsa‘Gom‘ty’presenmng the following grounds:



Proﬁ osition One: The Stai; of Okla;homavv;lthheld and suppressed evidence in violation

of Brady V. Maryland, violating the due process rights of the appellant under the 14tt

“amendment. The State of Oklahoma did not turn over a variety of evidence in this case,

case number CF-2019-3570 until November 2022. In the evidence that the State of
Oklahoma turned over, was law enforcement reports from the United States Marshalls
Service as well as Federal Bureau of Investigation which i.nvestigéted the appellant of
making threats against the States lead witness in CF-2019-3570. The USMS and FBI was
told by The University of Tulsa, [States Lead Witness] that appellant had never threatened
them. This could have been used to impeach the testimony of The University of Tulsa,
however the appellant could not do this because he was not given copies of the reports until
November 2022. The State of Oklahoma had this in their possession since 2018, but did not
turn it over until 2022

The State of Oklahoma also withheld a material piece of evidence that would have allowed
the petitioner to impeach the States witness, lan Napier. When Ian Napier went to the
hospital, he told the staff that he suffers from obcessive compulsive disorder and has

until Novernber 2022. This is no doubt a Brady Violation under Brady V. Maryland, Bagley
and Giglio.

I'd Jike to give this court an example of how this information could have been used.

“Ladies and Gentlemen of the jury, you have heard the States case, now we are going to tell
you ours. lan Napier suffers from a mental health disorder called Obsessive Compulsive

- Disorder and Ian Napier told the Hospital that he suffers from this and the exact quote he
told them is “Has outburst if others cause him to lose control and go a different way”. Now
I need you to ask yourself why a home owner with no criminal history is just going to shoot
someone for no reason what so ever? I'm going to tell you why. lan Napier as you heard on

the audio was trying to gain entry to the home, he was trying to get the homeowners to

open the door...you heard the audio...open the door...open the door....think about how
scary this is for anyone, to be at home, in the safety and comfort of your home at 9pm at

night, a stranger shows up, he never says who he is or why he is there. He is told to leave



and yes, the home owner tells bim . .leave now_oryour going to be dead...that’s a home

owners right. The defendant didn't know who this was and he was definitely frichtened.

" "Now IanNapier didn’t get his wa¥, he finally went to l6ave a5 we witnessed on the video

...but he lost control because he didn’t get his way, so he turned around to go back and solve
things and then went to pull his gun and he rightfu]lj got shot and he deserved

that.. because he was committing criminal felony acts...he was brandishing a firearm and
trespassing. We also obtained a copy of the protective order from his former wife where she
filed for an emergency protective order... she describes Ian Napier as mentally unstable; he
. loses control easily and he is extremely violent. Ask yourself this... would the home owner
be here right now on trial if Ian N apier would not have been shot? Would Ian N apier be on
trial instead? Who knows, but the home owner is alive and well and its clear, the home
owner didn’t break any laws and stood his ground, and exermsed his constitutional right to
defend his home and family against those breaking the law and trying to illegally gain
entry to his home.”

The State of Oklahoma also did not make text messages available from me to counsel where

counsel was told someone tried to break into my house. This message was sent to Brendan_

McHugh, my attorney. This would have been used to prove self-defense, along with the

treatment note if we had been presented with it.

The State also did not turn over the false threats called into the Oklahoma Attorney
Generals Office by The University of Tulsa where The University of Tulsa continued to call
in false threats against the appellant, claiming the appellant was threatening them. The
appellant was illegally ai'rested, but not charged due to these false threats. OK ASS AG
Jeb Joseph told us on the record in the civil suit against The University of Tulsa that The

~ University of Tulsa and their law firm Hall Estill had called in these false threats. The
Oklahoma Attorney Generals Office has refused to turn over this evidence, which I would
have used to impeach The University of Tulsa at my trial, but the right of confrontation

was denied to me because of this serious brady viclation.

Proposition Two. The Tulsa County District Attorney, Steve Kunzeweiler violated
Napue V. Illinois when he allowed the States Lead Witness, Ian Napier to give false

3



perjured tainted testlmony to the court and J ury Ian N apier told the Court and J ury that

he announced himself at the home of the appellant and also told the appellant that he was

‘there on “Official Business”. This is noé harmless error and ; requires reversal because The
Jury was under the i 1mpressmn that this man was shot because he was a process server,

however the TCDA had access to the audio and video and no where on the audio does Ian

Napier tell anyone that he is there on official business, he does not announce himself and

he doesn’t say who he is. Because the TCDA had this information in their possession, the

TCDA knew that the testimony of lan Napier was perjured and he failed to correct this

false testimony and it infected the jury so bad, that I did not receive a fair trial. There was

no evidence to suppbrt that this man was shot because he was a process server. On the

audio, he never identifies himself or says who he is. The only thing Ian Napier does is

continue to demand that the mnocent homeowner open his door... Ian Napier demanded v

that the home owners open theu' door at 9pm at night. This was scary and even the

appellant testified to the jury that he was frightened. The TCDA also committed another

Napue Violation by falsely telling the Jury that the appellant had feigned a heart attack.

There is no evidence to support this, but the TCDA continued to present false evidence to

the jury. This is not harmless error because it a_ﬁfe_c‘te,d_theﬁcr,edibﬂityyoftheﬁappellantrand.——«—.— --------

1t denied the appellant a fair trial under N apue. The jury was also told by Steve
Kunzeweiler that I was a politician, I'm a Har and I cannot be trusted with anything I say
because I'm a politician. I ran for Governor of Oklahoma as the first openly gay republican.
I believed Oklahoma has/had major issues and I ran for office with great intentions to clean

up the corruption and also referenced the corruption of the TCDA.

Ian Napier told the jury he could not hear the appellant when the appellant told him that
he was trespassing and to leave now. Tan Napier heard the appellant tell him to leave now
or he was going to be dead. A home owner has the right to defend himself and the
appellant tried in good faith to scare this man away, because he would not tell him who he
was and after the appellant told Ian Napier he was trespassing, Jan Napier refused to
leave. Ian Napier told the Tulsa Police that he could hear a drawer inside the home open.

The TCDA did ot correct this perjured testimony by Ian N apier nor did counsel. This
affected the trial as well. Thisis a Napue Violation because it is clear that lan Napier

could hear the appellant, but he was told to leave and he was trespassing. Ian Napier

4



~refused these commands of the home owner. The TCDA knew that this was perjured but

did ot correct it becauss it would further their goal of obtaining a conviction at all costs.

The TCDA also committed another N apue Violation by telling the Jury that Ian Napier was
shot because he was a process server. Again, there is no proof of this because the appellant
had no idea who Ian Napier was and he did not announce himself. The TCDA used a
altered Facebook where the appellant allegedly asked if he could legally shoot a process
server, some six months prior. This does not prove intent. Ian Napier did not announce
himself or say anything other than open the door. There is no way the appellant knew that
Ian Napier was a process server and the TCDA knew this, but continued to lie to the jury to
obtair a wrongful conviction, denying the appellant due process and committing multiple

Napue Violations.

Proposition Three: Ineffective Assistance of Counsel- Counsel was ineffective for

failing to make a complete record and failing to correct the perjured tainted testimony of

Tan Napier as well as Steve Kunzeweiler telling the Jury that the appellant had feigned a
heart attack. There is no evidence that the appellant feigned a heart attack. Counsel also
failed to object to various things through out the trial and even stipulated to evidence
submitted by the State from Facebook without even so much as asking the appeliant if he
authored the facebook posts in question. Counsel never asked the petitioner if he authored
the Facebook posts and stipulated to their authenticity without the approval of the
appellant, depriving the petitioner of due process. Counsel should have demanded
authentication of the Facebook posts, but did not. Counsel was also ineffective for failing
to file a writ of prohibition to challenge the judge’s denial of stand your ground immunity.
Counsel was not prepared for this trial as evidenced by failing seek a new trial when the
State of Oklahoma used information from CF-2019-3495 which was obtained in violation of -
the 4t amendment and violated Franks V. Delaware. Counsel allowed the State of

OklahomaMs&aﬂ_statemems_made—by—pe#iﬁmer—iﬂ—%%ﬁk%‘bo-convict‘hjm—in CF-
2019-3570. The Statements were made in violation of Miranda as the appellant was not

mirandized until three days after his arrest and the statements were not made knowingly

or voluntarily because the arrest was made in viclation of the fourth amendment.

5



Counsel did not file @ suppression motion or ask the court to stay proceedings. Counsel did

ot file for a Franks Hearing 6r dg anything in CF-2019-3495. Counsel was deficient for

ignoring the illegally obtained evidence in CF-2019-3495. A fourth amendment violation is
a big deal, but because counsel did not investigate this case, and how the State illegally
obtained the information, I was deprived of a fair trial and the effective assistance of

counsel under the 6t and 14 amendments.

The State of Oklahoma obtained the video used to convict the petitioner from the illegal
arrest in CF-2019-3495 at the trial in CF-2019-3570. If there is ever a Franks Hearing that
will decide the validity of an invalid search and arrest warrant, CF-2019-3495 is the case
for it. The Police Officer made 22 misrepresentations to the Judge/Magistrate to obtain
probable cause for the arrest of the petitioner. Had the Police Officer been honest and
included all of the 22 omissions, Officer Justin Beal could never have obtained a warrant
for the arrest of petitioner. The search warrants were also obtained in violation of Franks

V. Delaware. These were all errors of ineffective assistance of counsel. During the Post-

conviction relief hearing, Judge Guten told me that counsel was not ineffective and appeals
counsel could have raised these issues through due diligence in the direct appeal. Trial
Counsel did not know about the brady violations until November 2022. Trial Counsel
provided a letter to Petitioner which stated that the State did not make this evidence
available to us. I asked the court to allow me to bring a motion for ineffective assistance of
counsel, and appeals counsel, but Judge Guten ignored this in my filing. The letter from

former counsel, presented to J udge David Guten proves the Brady Violations.

Appellant also references again the TCDA telling the jury that the appellant is a politician
and is a liar. This was inappropriate and counsel should have objected. They did nothing.
The appellant did not receive a fair trial because the TCDA brought out the hate that
everyone has for politicians. This, along with everything else that the TCDA lied about,

including feigning a heart attack inflamed the Jury and harmed me. Appellant did not fake
a heart attack. The TCDA knew that the appellant was being treated for anxiety/panic
disorder as evidenced by the legal prescriptions that the state obtained when the appellant

6



“was illegally arrested in CF-2019-3495. There is zero evidence that I faked a heart attack.

——Phis harmed me:

Appellant cites United States V. Vayner in support of this argument. Just because you are
presented with a facebook post that has the appellants picture and name, does not mean

they wrote it. This is IAC and IAAC.

Proposition Four: Ineffective Assistance of Appeals Counsel: Appeals counsel was
meffective for not bringing up the Napue Violations of Ian Napier and the TCDA. Appeals
Counsel was not acting as the counsel guaranteed to him under the 6% amendment.
Appeals Counsel failed to review all of the evidence and see that Napue Violations had
taken place. The Napue Violations took place when Ian Napier lied on the Stand and
neither the Tulsa County District Attorney nor trial counsel Jason Lollman corrected this
perjured, tainted testimony by Ian Napier. The next procedural safeguard in place to
protect my rights was appeals counsel and appeals counsel failed. This is not harmless

error and requires reversal and a new trial

Appeals Counsel could not have found out about the Brady Violations for the direct appeal
because the Brady Violations were discovered in November 2022. I was told by Public
Defender Mari Rierra that Appeals Counsel only goes by what is in the record and would
not have had any reason to lock in CF-2019-3495. I do not have any reason to doubt Ms.
Rierra’s assertion and I cannot find any information about two cases on the law Library.

I've asked for counsel to assist me and its been denied to me by the court.

Judge Guten said on July 19, 2023 that I could have brought 2all of these claims in my direct
appeal with due diligence, but we can’t bring a claim when the state withholds and
suppresses evidence and turns it over three years later, in November 2022. This was an

erroneous finding by Judge Guten.

I request that the OCCA settle this matter. I should not be punished for ineffective

assistance of appeals counse] and the State should not be rewarded for allowing tainted



—— wrongful conviction:

- To be clear, f_;he_c_onwc;tlon m CF20 1;}3% 7 Ocould not i1av;a been obtained without the state
violating Franks V. Delaware and my 4% amendment rights to be free from unlawful search
and seizure. In this case, with all of the research I have done, the good faith exception does
not apply to the 4t amendment violations. I have asked for a Franks hearing in CF-2019-
3495 since November 2022 and I've recently filed a WRIT OF MANDAMUS to compel
Judge David Guten or any Judge to hold a hearing on the matter so I may be heard and
obtain relief Appeals Counsel was also ineffective for failing to properly raise the issue of
trial counsel stipulating to Facebook posts without going over everything with petitioner.
Petitioner did not ever stipulate to the Facebook post as being written or authored by him.
This also has harmed the petitioner because the State now claims that all Facebook posts,
including the Facebook posts in CF-2019-3495 have been authenticated, yet the State of
Oklahoma claims the trials were kept completely separate. Appellant cites United States
V. Vayner in support of this argument. Just because you are presented with a Facebook
post that has the appellants picture and name, does not mean they wrote it. This is IAC
and-TAAC-—Again;-appellant-reminds-this-court that the video used inthetrialof CF-2019- " —
3570 was illegally obtained in the arrest of CF-2019-3495. The warrant for the probable

cause was obtained in violation of Franks V. Delaware and police officer Justin Beal, along
with all the other police officers, made material misrepresentations to obtain probable

cause for the search and arrest warrants of the appellant.

Proposition Five: The State of Oklahoma llegally obtained the cell phones of the
petitioner and did not turn over a complete dump of the phones. In addition to
illegally obtaining the cell phones, the State of Oklahoma did not obtain a warrant
to search the cell phones. The petitioner has no discovery in his discovery about

who viewed the cell phones, any warrants or anything regarding his cell phones,

other than a memo_f:omtheSapnlpa_EQ]ice—Department—tel]ing—Er—ik—Greylcaa that
they could not get into my phones. The phones were sent to the secret service and I

don’t know what happened from there. The State read all of my privileged emails to

my attorneys as well as text messages.

8



_Proposition Six: Judge David Guten violated Rule 15 and continued to rule and - - —- - --

did not allow appellant to exhaust rule 15. Additionally, appellant filed a motion for
certified copies of court orders and proceedings for the purpose of filing a WRIT for
extraordinary relief and Judge David Guten denied this to the appellant. Appellant
filed a request for in camera hearing to disqualify J udge David Guten in both cases,
CF-2019-3495 and CF-2019-3570 on April 11, 2023. Judge Guten denied the in-
camera request and continued ruling on July 19, 2023. Judge Guten did not
memorialize the denial of the request to recuse. Appellant filed a Writ of
Mandamus to disqualify Judge David Guten in the OCCA, case number MA-2023-
640. The OCCA denied relief because the appellant did not submit a certified court
copy showing Judge Guten denied relief. The appellant reviewed OSCN and did not
see that Judge Guten memorialized the decision to deny the rule 15. This court
should vacate the denial of post conviction relief from J udge Guten because he

violated Rule 15.

Proposition Seven: Judge Guten denied the appellant access to the courts when

he denied the appellants motion for certified court orders and proceedings.

Proposition Eight: The Faretta Hearing held by Judge Tracy Priddy was held in
violation of Rule 15. Judge Priddy made several rulings that pertained to both this
case and CF-2019-3495. Appellant seeks that this court vacate the Faretta hearing
because it was held by a challenged Judge, violating the due process rights of the
appellant under the 5t and 14t amendments. The appellant cites Miller Dollarhide
V. Tal and Clark V. Board of Education in support of this proposition.




Proposition Nine: Tfleai)pellant did not have access to his discovery in prison

because most of the discovery is electronic. The appellant was promised byJ udge
- Guten that he would be able to view his discovery. This deprived the appellant of

being able to bring a proper petition in error for denial of post conviction relief. The

prison will not allow the appellant to view any of his discovery and warden Carrie

Bridges has said she is taking out the computers from the law Library.

Proposition Ten: Judge Guten stated that the appellant had fired three of his
attorneys. Thisis a lie. The Tulsa Public Defenders office was never appointed to
represent the appellant. Brian Martin was never appointed the represent the
appellant for PCR but was appointed in the 3495 case. Brian Martin had a conflict
of interest and was appointed by a challenged judge during a rule 15. Brian
Boeheim was appointed, I filed a bar complaint against him because he was not
communicating with me, he fired me, withdrew and then I fired him days later. I
asked to be heard on counse] and Judge Guten made me pro-se, despite me asking

for counsel for post conviction relief. J udge Guten ruled with bias.

Proposition Eleven: J udge Guten is biased towards the appellant. The appellant
was told during the hearings in both cases on dJuly 19, 2023 by Judge Guten that he
[Judge Guten] believed that appellant was threatening J udges and harassing them.
I deny these allegations. I filed for relief citing the sexual affair of Judge Doug
Drummond and J udge Michelle Keely. I also brought up that J udge April Siebert
ruled to harm me because the company I worked for, Transparency for Oklahomans,
labeled Judge Siebert a liberal lesbian. Judge Siebert ruled to harm the petitioner
because he is a republican gay man and did not agree with J udge Siebert’s liberal

gay agenda. This no doubt irked J udge Guten. Judge Guten also made several

other comments that were not true Appellant filed in_b-is.—BGR-app—t—h&t—Judgc

Drummond was having an affair with J udge Michele Keely. This is true. J udge
Drummond also was sleeping with a Judge with the last name of Keele who signed
one of the warrants for my arrest in CF—2019—3495. I published this information on
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the TFO Web31te and the uldges_acji_ed_to sﬂenceme,mhrmgmyilghtsmnder the

I and 14*h amendments.

Proposition Twelve: Appellant filed a motion requesting DNA testing citing the
Post-Conviction Procedure act. Judge Guten denied this motion. The appellant is
innocent, maintains his innocence and the DNA on the gun and the ammunition
will prove what this. The appellant was not tested for gun powder residue and the
state did not pull finger prints off the gun. I did not shoot the gun, so my DNA and
prints will not be on it. I am entitled to relief and the state does not want to do the

test because it will prove my innocence.

Proposition Thirteen: The Jury trial was infected by the allegations brought by
the State that I threatened to commit a mass shooting at The University of Tulsa in

CF-2019-3495. The cases were not separate and the police officers referenced these—

charges. I'm still awaiting trial on these charges and I am innocent. The State of
Oklahoma is prosecuting me fof free speech. The TCDA committed another Napue
Violation because there is no evidence that I was going to do such a terrible thing,
but the Ju.ry.knew about this and found me guilty not because of a shooting at my
home, but because they believed I was going to. commit a school shooting. The DA
knew/knows these allegations are false but continued to spread them, including
giving media interviews. They took away my ability to defend myself and they kept
on telling the media these lies. At the hearing on July 19, 2023 the Tulsa DA Erik
Greyless told the court that the trials were separate, but this is a lie because the DA
told the jury I was dangerous and they believed this because of the arrest in CF-
2019-3495. There is no evidence to support I am dangerous.

Proposition Fourteen: Factual Innocence, the appellant brings a claim for factual
innocence because the information the State withheld in violation of Brady V.

11



Maryland would have been used t(;provethat the petitioner did not shoot Ian

Napier because he was a process server and that the petltloner had no 1@_&_33 who lan
 Napier was. Had the : appellant been ; glven thls mformatibh he could have proven
his innocence and proven that this was self defense. When this is coupled with the
Napue violations, these is no doubt that this is a wrongful conviction and was
obtained in violation of the 14th amendment. Appellant did not receive due process

or a fair trial because of all these errors.

Proposition Fifteen: Referring this court again to proposition Two, the OCCA
ruled in the direct appeal that the appellant had immediately began to threaten the
alleged victim, Ian Napier with threats to kill him. This is untrue and the
appellant requested to supplement the record so this could be corrected, but Judge
Guten denied this. Jan Napier was told to leave four times and the first time the
appellant told him to leave, he told Ian Napier that he was trespassing and to leave

now. The QQQA..beliexe.&thatlanNapier.was..en.gagecLin—lega-l—business—aand

announced himself and was there legally. Any legal business Ian Napier was
engaged in was ended immediately when he was told he was trespassing and to
leave now. Telling someone that is demanding that you open your door to leave now
or their going to be dead is not a crime. He did not leave., He kept demanding that
the appellant open the door. Ian Napier was trespassing and was attempting to
break into the home of the appellant and also brandished a fire arm. The TCDA
had an agreement according to Jason Lollman not to prosecute Ian Napier. Ian
Napier broke the law and the TCDA agreed not to prosecute him as long as he
testified against me. The TCDA did not turn over this information, lied, misled the
jury, the OCCA and everyone. This requires a new trial.

Ian Napier told the jury he could not hear the appellant when the appellant told him that
he was trespassing and to leave now. Ian Napier heard the appellant tell him to leave now
or he was going to be dead. A home owner has the right to defend himself and the
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“appellant trisd il g60d faith to scars this man away, because he would oot toll b oy

was-and after-the appellant-told Taa N apler he was trespassing, lan Napier refused to

- leave: -Tan Napier told the Tulsa Police that he could hear a drawer inside the home 6p'éi':1'; -

The TCDA did not correct this perjured testimony by Ian Napier nor did counsel. This
affected the trial as well. Thisis a Napue Violation because it is clear that Ian N. apier
could hear the appellant, but he was told to leave and be was trespassing. Ian Napier

refused these commands of the home owner.

Proposition Sixteen: The Petitioner has a constitutional right to a cold detached
neutral judge. This was denied to the petitioner when Judge David Guten ignored
the rule 15 procedure to harm the petitioner. Judge David Guten showed his bias
through the hearing in CF-2019-3570 and CF-2019-3495 by telling the petitioner on

the record that he believes he is threatening Judges, harassing and
intimidating them. Petitioner denjes these allegations. The petitioner had

filed a motion to change the venue so he could receive a fair trial. The petitioner

was denied this by Judge David Guten with no ability to be heard. Judge Guten

15 and all of her rulings must be vacated according to Clark v. Board of Education
and Miller Dollarhide V. Tal. The Petitioner has a plain legal right to a cold
detached neutral judge under both the Oklahoma Constitution and the Federal
Constitution. The petitioner specifically cites Okla. Const. Art 2. §6 which provides
“The courts of justice of the State shall be open to every person, and speedy and
certain remedy afforded for every wrong and for every injury to person, property, or
reputation; and right and justice shall be administered without sale, denial, delay
or prejudice.” Judge David Guten is prejudiced towards the petitioner because
petitioner published the home addresses and extremely personal information about
Judges on the website petitioner was associated with,

www.transparencvioroklahomans.com . Petitioner received information from peaple

that work in the court house that placed hidden cameras in the Judges Chambers,
along with key loggers and listening devices. Among the information the Petitioner

published, information about J udge David Guten involving domestic

-~
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abuse/strangulatmn/ sexual assault and eroping. The petltloner also pubhshed a

sex tape of another current sitting judge, having sex with a well-known attorney in

~ their chambers. This Judge usually rules in favor of this attorney, wolatmg due
process for both parties because of bias. See Fort V. State.

The petitioner also published information about J udge April Siebert and TFO titled
her “A liberal lesbian” because she ts a lesbian and married to a woman who works
at the FBI. It is important to note that the petitioner is gay and has no problem
with Judge Siebert being gay, but she ruled to harm the petitioner because he did
not agree with the liberal gay agenda that she supports.

Petitioner published information about every Judge in Tulsa County. Of Course,
Judge Guten is going to say he doesn’t know anything about this or that he is not
biased when he actually is. Just because he says he is not biased does not mean he

1s. The Tulsa District Court knows I published this information. From the

———————Inception-of this-case;vindictive-prosecution has been- alleged; and even the miotion [
filed seeking relief, Judge Guten denied it. The appearance of bias to too much and
I cannot receive a fair trial because of it, in Tulsa County. I need a Judge who is not
from Tulsa County. I asked for a non-jury trial and I cannot receive it from a J udge
who I wrote about. To be clear, I did not have anything to do with the people who
placed cameras, listening devices or key loggers in the chambers of the Judges or
the Tulsa County District Attorney’s Offices. I only published the information given
to me because it proved corruption. Its rony when Judges are sentencing people to
long prison sentences for drugs, yet they themselves are doing illegal drugs in their
chambers. I also published information about the sexual affair of J udge Michelle
Keely with Judge Doug Drummond. This affair has been going on for twenty years.

Judge Guten was very upset about this and without a doubt, he knows I have proof.
I never thought I'd be wrongfully convicted in CF-2019-3570 or be arrested on
frivolous charges in CF-2019-3495, but the State of Oklahoma and the Tulsa
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‘Uléﬁl&mCourtfsactﬁaﬂy gettmgaway with this. I urge this court to put an end to

it. I broke no laws by pubhshmg the mformatlon about Judges & others in the

 Tulsa ( County District Attorney s Office. The J udges hévmg sex In their chambers

doing cocaine, carrying on affairs, they are all public employees, elected officials and
using tax payer funds for this and it is of interest to the public and I have a first
amendment right to publish the information and bring it to the attention of the
public. TFO also received proof that J udges in Tulsa County were accepting bribes
and having ex-parte communications. Citing Rippo V. Baker 580 US 285 137 S.CT
905 “Risk of bias is too high to be constitutionally tolerable.” In this case, the risk is
beyond constitutionally tolerable.

Proposition Seventeen: Cumulative Error and Plain Error: Due to the due process
violations of the State of Oklahoma I was denied due process. This caused both
Cumulative error and plain error in my trial, along with the ineffective assistance of

counsel and appeals counsel.

Conclusion:

The appellant seeks that this court order a new tnal because of all the errors,
mainly the Napue violations, the brady violations and the other issues brought forth
in this petition. Please grant the appellant relief as soon as possible. Appellant did

not receive a fair trial and was deprived of due process.

Respectfully Submitted:

C Q’k W August 29, 2023
Christopher J. Barnett Pro-Se 857048 Date:
216 North Murray Street |

Helena, Oklahoma 73741

15



~ VERIFICATION

L, Christopher J. Barnett, the abox}e-named petitioner in this case, state under the penalties
of perjury that everything in this answer/petition/motion is true and correct to the best of
my knowledge. This filing is not frivolous and is made in good faith. This filing is an

attempt to access the courts for the wrongs against me.

; é i August 29, 2023

Christopher J. Barnet, Petitioner DOC# 857048
216 North Murray Street -
~————Helena-Oklahoma 73741

PRISON MAILBOX RULE CERTIFICATE OF SERVICE/MAILING

Petitioner by his signature above pursuant to 28 USC 1746 (or state analogue)
declares under penalty of perjury that on the date stated above he placed a copy of
this pleading in the prisoﬁ outgoing mail receptacle, with sufficient US postage
attached, addressed to:

The Oklahoma Court of Criminal Appeals 2100 North Lincoln Blvd, Oklahoma City
Oklahoma 73105

Tulsa Court Clerk, 500 South DenteLAyenu.e_SldteQOQ—fPaisa—@k}ahomaﬂtm__—‘*
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A€ information ¢ cont_ ined in this report is provided in"compliance with the Oklahoma Open Records Act, 51 O.S-24A - Use——
“thistinformationisgoverned by this-actas welt-as-otherapplicable-state-and-federaHaws:

““IN THE COURT OF CRIMINAL APPEALS OF THE STATE OF OKLAHOMA -~ -~ - - -

' No. PC-2023-705

Chris Bamett, i (Post Conviction) }
Petitioner,
V. ! Filed: 08/22/2023
STATE OF OKLAHOMA, : Closed: 12/11/2023
Respondent,
Appealed from: TULSA County Dlstnct Court
PARTIES
amett, Chris, Petitioner »
TATE OF OKLAHOMA, Respondent
ATTORN EYS
-Attorney Represented Parties
3amett, Chris Barnett Chris
$857048
216 N. Murray St
Helena, OK 73741
Tulsa County District Attorney STATE OF OKLAHOMA
500 S Denver Ave W#900
Tulsa, OK 74103
EVENTS
None
LOWER COU RT COU NTS AND OTHER INFORMATlON
Count Case Number Statute Crime Sentence Judge Reporter
- CF-2019-3570 - Guten, David
DOCKET I
1Daibt Code Description




07-31-2023 [DOOA]
"DATE OF ORDER APPEALED

08-22-2023 [CASE] S

POST CONVICTION INITIAL FILING

~08-22-2023 [PAUP]

= PAUPER AFFIDAVIT FORBARNETT, CHRIS = =~ = =~ s o oo o

08-22-2023 [PAY]

RECEIPT # 87033 ON 08/22/2023.

PAYOR: CHRIS BARNETT TOTAL AMOUNT PAID: $ 0.00.
LINE ITEMS:

$0.00 ON POST CONVICTION INITIAL FILING.

08-22-2023 [TEXT]
ISSUE CERTIFICATE OF APPEAL

08-22-2023 [ PETF]

PETITION IN ERROR
Document Available (#1056217954) (ATIFF [APDF

08-22-2023 [TEXT]

CERTIFIED COPY OF DIST COURT ORDER DENYING PETITIONER'S APPLICATION FOR POST-CONVICTION
RELIEF AND OTHER POST-CONVICTION FILINGS- S/HON. DAVID GUTEN
Document Available (#1056217955) [(JTIFF  [APDF

08-22-2023 [ TEXT]
LETTER FROM PETITIONER W/ATTACHMENTS

Document Available (#1056217956) [(ATIFF [BPDF

D8-25-2023 [NTCP]

NOTICE OF COMPLETION OF RECORD ON APPEAL
Document Available (#1056220074) [(JTIFF [APDF

18-25-2023 [RODC ]

RECORD ORDERED FROM DISTRICT COURT
Document Available (#1056220075) [(3TIFF [APDF

18-31-2023 [TEXT]
AMENDED PETITION IN ERROR FOR DENIAL OF POST-CONVICTION RELIEF

Document Available (#1056218266) (ITIFF  BPDF
18-31-2023 [TEXT] |

GRIEVANCE DECISION FROM REVIEWING AUTHORITY
Document Available (#1056220190) (ATIFF [8PDF

)8-31-2023 [TEXT]

NOTICE TO THE COURT
Document Available (#1056220189) [(ATIFF [APDF

)9-01-2023 [ORGR]
17 VOL. ORIGINAL RECORD - 2899 PAGES; 4 UNDER SEAL ENVELOPES AND 10 ENVELOPES

19-05-2023 [ TEXT]
LETTER FROM PETITIONER
Document Available (#1056220223) (ITIFF  [BPDF



09-05-2023 [ TEXT]

LETTER FROM PETITIONER
“*DUPLICATE ENTRY***

====DPocumentAvailable (#1056218325) BFIFF= PDF= === = ==

—09:05:2023—[RCCT]

.. RECORDTOCOURT

09-07-2023 [TEXT]

PETITIONER'S COMPLAINT FOR VIOLATION OF CIVIL RIGHTS
(STYLED "UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF OKLAHOMA")
- Document Available (#1056220805) (ATIFF [APDF

09-11-2023 [TEXT]

LETTER FROM PETITIONER W/ATTACHED DOCUMENTS
Document Available (#1056220281) (ATIFF [BPDF

09-11-2023 [BFSP]
BRIEF IN SUPPORT OF INEFFECTIVE ASSISTANCE OF COUNSEL

Document Available (#1056220282) YTIFF  [BPDF
09-22-2023 [TEXT] |

PETITIONER'S AMENDED PETITION IN ERROR
Document Available (#1056508412) ATIFF [APDF

09-22-2023 [ TEXT]

PETITIONER'S AMENDED PETITION IN ERROR
Document Available (#1056508376) (ITIFF [APDF

~09-22:2023 [ TEXT]
PETITIONER'S AMENDED COMPLAINT FOR VIOLATION OF CIVIL RIGHTS

(STYLED "UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF OKLAHOMA")
Document Available (#1056508772) ITIFF  (APDF

10-18-2023 [TEXT ]

PETITIONER'S MOTION TO AMENDED AND FOR REHEARING
Document Available (#1056509901) TIFF BPDF

10-26-2023 [TEXT]
PETITIONER'S NOTICE OF CHANGE OF ADDRESS
Document Available (#1056510097) OTIFF  [APDF

10-30-2023 [TEXT]

PETITIONER'S PETITION FOR WRIT OF MANDAMUS TO RECUSE JUDGE DAVID GUTEN DUE TO BIAS
Document Available (#1056510947) (JTIFF  (APDF

11-15-2023 [ TEXT]

____BEIIILONER&MOIIONIQSUEPLEMENWF@RMAH@N—T%HEGGHR*F@R—PEFFT@N%N-ERR@R
Document Available (#1057019054) (XTIFF  [APDF

11-29-2023 [TEXT]

PETITIONER'S NOTICE OF CHANGE OF ADDRESS
Document Available (#1057020946) OITIFF BPDF



12-06-2023 [TEXT]

PETITIONER'S NOTICE OF CHANGE OF ADDRESS
Document Available (#1057021114) ATIFF  APDF

T12-07-2023 [TEXT]

— AMENDEB-PETHFON-FOR POST-CONVICTION-RELIEF=TENDERED FORFILING

** CODE CHANGED **

~“NOTADDRESSED INORDER 12/11/2023**. .~ . e e

12-11-2023 [OPIN |

JE: ORDER; ROWLAND PJ, HUDSON VPJ, LUMPKIN J, LEWIS J, MUSSEMAN J; COPIES TO HON. DAVID
GUTEN, DIST COURT CLERK AND ATTORNEYS; ORDER AFFIRMING DENIAL OF POST-CONVICTION RELIEF;
PETITIONER HAS FAILED TO DEMONSTRATE AN ABUSE OF DISCRETION BY THE DIST COURT. THEREFORE
THE DIST COURT'S ORDER DENYING POST-CONVICTION RELIEF IS AFFIRMED. PETITIONER'S MOTION TO
SUPPLEMENT PETITION IN ERROR FILED 10/1 9/2023, AND 11/16/2023, ARE DENIED.

Document Available (#1057021179) TIFF  [APDF

1

12-11-2023 [1003 ]
AFFIRMED (ORDER)

12-11-2023 [MAND ]

MANDATE ISSUED
Document Available (#1057021181) [(ATIFF  [PDF
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