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Appendix A

Courtney Rose Desjarlais pled guilty to unlawfully possessing a firearm and
ammunition in violation of 18 U.S.C. §§ 922(g)(1) and 924(a)(2). The district court!
sentenced her to 96 months in prison. She appeals, challenging the constitutionality

'The Honorable Daniel M. Traynor, United States District Judge for the
District of North Dakota.
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of her conviction and the application of three sentencing enhancements. Having
jurisdiction under 28 U.S8.C. § 1291, this court affirms.

Desjarlais argues that 18 U.S.C. § 922(g)(1) is unconstitutional as applied to
her because “there is no interstate commerce nexus in this case.” This court reviews
de novo the constitutionality of a federal statute. United States v. Betcher, 534 F.3d
820, 823 (8th Cir. 2008). This court has repeatedly held that 18 U.S.C. § 922(g)
“clearly is tied to interstate commerce.” United States v. Shelton, 66 F.3d 991, 992
(8th Cir. 1995). “Nothing in Morrison changes” the statute’s constitutionality.
United States v. Stuckey, 255 F.3d 528, 530 (8th Cir. 2001) (analyzing United States
v. Morrison, 529 U.S. 598 (2000)). See United States v. Joos, 638 F.3d 581, 586
(8th Cir. 2011) (rejecting an as-applied challenge to § 922(g)(1) and holding that it
is sufficient that the government show the firearms were manufactured outside of
the state). Desjarlais’s argument is foreclosed by binding precedent, and this panel
is bound by it. See Betcher, 534 F.3d at 823-34 (“[I]t is a cardinal rule in our circuit
that one panel is bound by the decision of a prior panel.”).

I

Desjarlais contends the district court improperly calculated the sentencing
guidelines. This court reviews for clear error the factual findings supporting an
enhancement. See United States v. Johnson, 846 F.3d 1249, 1250 (8th Cir. 2017).
Desjarlais received a two-level enhancement for possessing three to seven firearms
(U.S.8.G. § 2K2.1(b)(1)(A)), a two-level enhancement for possessing a stolen
firearm (U.S.S.G. § 2K2.1(b)(4)(A)), and a four-level enhancement for possessing
fitearms in connection with another felony (U.S.S.G. § 2K2.1{(b}(6)(B)).
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A,

The court did not clearly err in finding sufficient evidence for the two-level
enhancement for possessing three to seven firearms (U.8.8.G. § 2K2.1(b)(1)(A)).
Law enforcement found six firearms in a bag at Aaron Freeman’s residence.
Freeman testified that Desjarlais gave him the bag containing the firearms. Text
messages between them saidi that Desjarlais wanted her guns back, including “my
big one and all the other small ones.” Another man testified to removing the bag
with the guns from Desjarlais’s hotel room and taking them to her before she gave
them to Freeman. Desjarlaisjasserts she had no knowledge that there were firearms
in the bag, but the guideiinés do not list a knowledge requirement. U.S.S.G. §
2K2.1(b)(1)(A) (the enhancement applies if “the offense involved” 3-7 firearms).
See generally United States v. Weimer, 2023 WL 3144082, at *2 (8th Cir. Apr. 28,
2023) (unpublished) (holding no clear error in applying the enhancement based on
testimony from others that th:r: guns were kept in areas where the defendant stayed);
United States v. Bell, 202é1 WL 6143718, at *1 (8th Cir. Dec. 30, 2021)
(unpublished) (holding no clear error in applying the enhancement based on the
defendant’s statement that he had a firearm he was willing to sell to the informant).

B.

The district court did not clearly err in finding sufficient evidence for the two-
level enhancement for possessing stolen firearms (U.S.S.G. § 2K2.1(b)}{4)(A)).
Special Agent Craig Sandu$ky testified that in August 2020, Brandee Lakoduk
reported the theft of two SCCY 9mm pistols she stored in the trunk of her vehicle.
Lakoduk allowed Joseph Brown, a known drug user who goes by JoJo, to use her
vehicle, and law enforcement suspected he may have stolen the pistols. Desjarlais’s
co-defendant (and boyfriend): had JoJo’s contact information in his phone. Two of
the six firearms found at Freeman’s house were the stolen SCCY 9mm pistols.

Desjarlais asserts the government violated her right to confront a witness by
admitting Lakoduk’s hearsay testimony about the stolen firearms. But hearsay

-3-

Appellate Case: 22-1575 'Page: 3  Date Filed: 10/11/2023 Entry |D: 5324756

3a



evidence is admissible at sentencings. See United States v. Wise, 976 F.2d 393, 401-
03 (8th Cir. 1992). And nothing precluded Desjarlais from calling Lakoduk to
testify. The government provided her with Lakoduk’s phone number and discussed
obtaining remote testimony. Desjarlais did not subpoena Lakoduk, present evidence
from her remotely, or request a continuance so she could testify in person.

Desjarlais also asserts the stolen firearm enhancement does not apply because
she did not know the firearms were stolen. But the enhancement “applies regardless
of whether the defendant knew or had reason to believe that the firearm was stolen.”
U.S.S.G. § 2K2.1(b)(4) application note 8(B). See United States v. Hernandez, 972
F.2d 885, 888 (8th Cir. 1992) (holding no knowledge requirement).

C.

The district court did not clearly err in finding sufficient evidence for the four-
level enhancement for possessing a firearm in connection with another felony
(U.S.8.G. § 2K2.1(b)(6)(B)). Multiple people testified that Desjarlais sold drugs.
Freeman testified that when Desjarlais gave him the bag containing the firearms, she
also possessed drugs. Desjarlais wants the court to disregard Freeman’s testimony
as not credible. But this court “should not . . . assess the credibility of witnesses.”
United States v. Santana, 524 F.3d 851, 853 (8th Cir. 2008).

* ok ok ok ok ok ok

The judgment is affirmed.
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Appendix B

it's on page 8. we say they do have the ability tb_ébpeaW for

appellate court review of the pretrial motion, which was the

motion to dismiss, based on the constitutionality of the

firearm law.

So as far as that goes, what they're challenging is

whether the interstate nexus is constitutional, basically. And

in our factual basis, we don't lay out what the basis for that

was. So we talked about just basically putting on the record

that the factua? basis was that these firearms were

manufactured outside the sState of North Dakota and that they

travelled 1into North Dakota.

That's our evidence, basically.

So just so that's there for the appellate court, just wanted to

put that on the record. 1Is that --

MS. BROCKEL:

I just want to clarify that while the

firearms were manufactured outside of North Dakota, they

travelled into North pDakota prior to any possession of my

client; so my client's possession was not in interstate

commerce.

MR. ENSRUD:

I think what Ms, Brockel's saying is her

client is not the one who brought the guns into the state, she

merely possesséd them once they were here which we have nothing

to dispute that.

THE COURT:

yYeah. But do we even have a firm that

manufactures guns in North Dakota?

MR. ENSRUD:

Not that I'm aware of.
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Appendix C

UNITED STATES COURT OF J;\PPEALS
FOR THE EIGHTH CIRCUIT

No: 22-1575
United States of America
Appellee
v.
Courtney Rose Desjarlais |

Appellant

Appeal from U.S. District Court for the District of North Dakota - Western
(1:20-cr-00184-DMT-4) |

ORDER
The petition for rehearing en banc is denied. The petitit;.m for rehearing by the panel is
also denied. |
Judge Erickson did not participate in the consideration or decision of this matter,

November 13, 2023

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 22-1575 Page: 1 Date Filed: 11/13/2023 Entry ID: 5334846

6a



