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2 Opinion of the Court 21-12415

Appeal from the United States District Court
for the Southern District of Georgia
D.C. Docket No. 3:18-cv-00056-DHB-BKE

Before ROSENBAUM, JILL PRYOR, and ANDERSON, Circuit Judges.

'PER CURIAM:

Jean Jocelyn Merilien, proceeding pro se, appeals the denial
of his Federal Rule of Civil Procedure 60(b) motion to vacate the
district court’s grant of summary judgment in favor of the defend-
ants based on his failure to exhaust his administrative remedies, ar-
guing that the district court should have granted him relief on the

basis of newly discovered evidence.

- We review denials of motions under Rule 60(b) for abuse of
discrétion, except that review under Rule 60(b)(4) is de novo. Burke
v. Smith, 252 F.3d 1260, 1263 (11th Cir. 2001). Abuse of discretion
review is narrow, “addressing only the propriety of the denial or
grant of relief and does not raise issues in the underlying judgment
for review.” Maradiaga v. United States, 679 F.3d 1286, 1291 (11th
Cir. 2012) (quotation omitted). In order to prev%il, “the losing
party . . . must demonstrate a justification for relief so compelling
that the district court was required to graﬁt [the] motion.” Id. (quo- -
tation omitted). =

~ Arguments not raised before the district court and argu-
ments not raised in the initial brief are considered forfeited. Walker
v.Jones, 10 F.3d 1569, 1572 (11th Cir. 1994); United States v. Campbell,
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26 F.4th 860, 873 (11th Cir.) (en banc), cert. denied, 143 S. Ct. 95
(2022). We will not review forfeited issues unless the issue is ex-
traordinary enough to excuse forfeiture and:

(1) the issue involves a pure question of law and re-
fusal to consider it would result in a miscarriage of
justice; (2) the party lacked an opportunity to raise the
issue at the district court lével; (3) the interest of sub-
" stantial justice is at stake; (4) the i)ropef resolution is
béyond any doubt; or (5) the issue presents significant
questions of general impact or of great public con-

r

cern.
‘Campbell, 26 F.4th at 872-73.

Rule 60(b) creates three relevant grounds under which a lit-
igant may move for relief from a final judgment. Rule 60(b)(2) per-
mits relief when new evidence has been discovered that could not,
with reasonable diligence, have been discovered in time to move
for a new trial. Fed. R. Civ. P. 60(b)(2). Rule 60(b)(4) permits relief
when the court lacked jurisdiction or denied the litigant due pro-
cess. United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 271
(2010). Rule 60(b)(6) permits relief in extraordinary circumstances
not captured by the other Rule 60(b) categories. Kemp v. United |
States, 142 S. Ct. 1856, 1861 (2022). ' |

To be entitled to relief under Rule 60(b)(2), the movant must
show that: (1) the evidence is newly discovered; (2) they exercised
due diligence in diécovering it; (3) the evidence is not cumulative
or merely impeaching; (4) the evidence is material; and (5) with the
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 new evidence the outcome would probably be different. Waddell

v. Hendry Cnty. Sheriff’s Off., 329 F.3d 1300, 1309 (11th Cir. 2003).

~ These requirements must be strictly satisfied. Id. For instance, a

party has not exercised due diligence when they seek to vacate on

' the basis of new-evidence from a witness whom they knew of but

did not seek to depose before summary judgment. Id. at 1310.

We may recharacterize a pro se litigant’s argument in order
to match the rule framework to the substance of the argument.
Castro v. United States, 540 U.S. 375, 381-82 (2003).

We may affirm the district court on any ground supported’
by the record. Kernel Records Oyv. Mosley, 694 F.3d 1294, 1309 (11th
Cir. 2012). S

Hére, as an initial matter, Merilien’s issues not raised before
the district court are forfeited.. Arguments he only raised in his re-
ply brief are likewise forfeited. Merilien’s issues are not so extraor-
dinary as to'justify excusing his forfeiture, so we need not consider -

the forfeited arguments.

We construe Merilien’s argurrient under Rule 60(b)(2) be-
cause he asserts that the state court clerk correspondence is newly

discovered evidence. Although he claims that his argument falls
under Rules 60(b)(4) and 60(b)(6), those Rules do not correspond

to the substance of his argument. Even if his argument were cor-
rect, it would not show a lack of jurisdiction or denial of due pro-

© cess, so Rule 60(b)(4) is inapposite. Further, because Rule 60(b)(2)

captures the argument’s substance, Rule 60(b)(6) is inapposite. .
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Under Rule 60(b)(2), Merilien did not exercise due ldiligence |
in discovering the state court clerk’s evidence because the clerk .
would have known when his filings were received at the time De-
fendants raised the exhaustion issue in their motion for summary
judgment, but Merilien did not seek the clerk’s evidence until after
summary judgfnent was granted and his first motion to vacate was
denied. Because Merilien did not exercise due diligence, the_distri;t
court did not abuse its discretion in denying his motion. While the
district court did not base its denial on failure to exercise due dili-

gence, we may affirm on any ground supported by the record.

AFFIRMED.!

1 All pending motion are DENIED.
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Appeal from the United States District Court
for the Southern District of Georgia
D.C. Docket No. 3:18-cv-00056-DHB-BKE

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR
REHEARING EN BANC |

.Before ROSENBAUM, ]ILL PRYOR, and ANDERSON, Circuit Judges.
PER CURIAM: | .

The Petition for Rehe%ring En Banc is DENIED, no judge in
regular active service on the Court having requested that the Court
be polled on rehearing en banc. FRAP 35. The Petition for Rehear-
ing En Banc is also treated as a Petition for Rehearing before the .

- panel and is DENIED. FRAP 35, IOP 2. - '
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
DUBLIN DIVISION
JEAN JOCELYN MERILIEN,
Plaintiff,

v. CV 318-056

N’ N’ N N N N

MS. GRANISON, Kitchen Manager, Johnson )
State Prison; TARRA JACKSON, Chief )
Counselor, Johnson State Prison; LAKEISHA )
SMITH, CERT Officer, Johnson State Prison; )
JASON HURST, Lieutenant, Johnson State )
Prison; MR. SCOTT, CERT Officer, Johnson )
State Prison; SHAWN EMMONS, Former )
Warden, Johnson State Prison; ANTOINE )
CALDWELL, Warden, Johnson State Prison; )
and JAN MARTIN, Correctional Officer, )
Johnson State Prison, )

)

)

Defendants.

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION

Plaintiff, an inmate at Wilcox State Prison in Abbeyville, Georgia, is proceeding pro
se in this case filed pursuant to 42 U.S.C. § 1983 regarding events alleged to have occurred at
Johnson State Prison (":JSP”) in Wrightsville, Georgia. Plaintiff initiated this case in the
Superior Court of Johnson County, Georgia, and, on August 10, 2018, Defendants removed
the case to this Court and paid the filing fee. (Doc. no. 1.) Notwithstanding the payment of
the filing fee, thé case or any portion thereof may be dismissed if it is frivolous, malicious, or
fails to state a claim upon which relief may be granted, or if it seeks monetary relief frqm a
defendant who is immune to such relief. See Leal v. Georgia Dep’t of Corr., 254 F.3d 1276,

) 0

i
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1277-78 (11th Cir. 2001) (per curiam); 28 U.S.C. § 1915A. Accordingly, the Court screens
Plaintiff’s amended complaint herein and REPORTS and RECOMMENDS Plaintiff’s

claims against Defendants Jackson, Smith, Hurst, Scott, Emmons, and Martin be DISMISSED

L

for failure to state a claim upon which relief may be granted, and Defendants Jackson, Smith,
Hurst, Scott, Emmons, and Martin be DISMISSED from this case.

Also before the Court is Defendants Emmons, Jackson, Granison, Caldwell, and

* Martin’s motion to dismiss, (doc. no. 83), which should be DENIED AS MOOT as to

Defendants Emmons, Jackson, and Martin in light of the Court’s'screening of the amended
complaint, and GRANTED IN PART and DENIED IN PAR:I‘ as to Defendants Caldwell
and Granison. In a companion Order, the Court allows to proceed Plaintiff’s First
Amendment retaliation and Eighth Amendment conditions of confinement claims against
Warden Caldwell and Plaintiff’s First Amendment free exercise, Religious Land Use and
Institutionalized Persons Act (“RLUIPA”), and Eighth Amendmenvt conditions of
confinement claims against Defendant Granison. Finally, the Court recommends Plaintiff’s
motions to amend, motion regarding service, and motions for sanctions, default judgment, and
summary judgn;ent be DENIED, (doc. nos. 69, 99, 9.8, 106, 107, 109), and the remaining
pending motions be DENIED AS MOOT.
L SCREENING OF THE AMENDED COMPLAINT

A. BACKGROUND

In his amended complaint, Plaintiff names as Defendants: (1) Ms. Granison, Kitchen
Manager of JSP; (2) Tarra Jackson, Chief Counselor of JSP; (3) Lakeisha Smith, CERT Officer

JSP; (4) Lt. Jason Hurst, JSP; (5) Officer Scott, JSP; (6) Shawn Emmons, former warden of JSP;

2
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(7) Antoine Caldwell, Warden of JSP; and (8) Officer Jan Martin, JSP. (Doc. no. 41, pp- 3-5)
Taking.all of Plaintiff’s allegations as true, as the Court must for purposes of the present
screening, the facts are as follows.

On March 21, 2017, Plaintiff was transferred from Hayes State Prison (“HSP”) to JSP.
(Id. at 7.) Prior to the transfer, several HSP inmates asked officials to give Plaintiff store goods
because Plaintiff did not have food. (Id.) The officers allowed inmates to give Plaintiff
approximately $178 in store goods and hygiene products and gave Plaintiff property sheets for
the items. (Id.) Plaintiff arrived at JSP with sixteen other inmates. (Id.) Defendants Hurst,
Smith, and Scott and an unknown CERT officer took the inmates to a gymnasium for orientation
and to inventory their belongings. (Id.) Many inmates had a substantial number of belongings,
but the officers singled out Plaintiff, cursing at him and asking him what island he was from
because he looked different and had an accent. (Id.) Plaintiff informed the officers he is from
Haiti. (1d.)

The officers separated Plaintiff and asked him to provide receipts for his store goods.
(Id.) Plaintiff gave them the property sheets, but the officers told him property sheets are not
receipts and accused Plaintiff of stealing the goods. (Id.) The officers made Plaintiff “go back
and forth” while the other inmates ‘watched‘ (Id.) Officers returned some of the goods to
Plaintiff but kept the rest for theméelves without providing Plaintiff with a receipt. | (Id.) Plaintiff
attempted to explain he obtained the goods from other inmates at HSP, but the officers mocked
him for being Haitian and not speaking English, cursed at him, threatened to write a disciplinary
report against him for stealing the goods, and threatened to put him in an administrative

segregation isolation holding cell. (Id.) Officer Smith pointed a stun gun at Plaintiff, threatened
3
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to shoot him, told him not to touch her food, and threatened to “lock him up.” (Id.)

The officers did not treat the American inmates like Plaintiff, even though most did not
have receipts or inmate personal property sheets, and allowed them to keep their food without
any problem. (Id. at 8.) The officers also called Plaintiff an illegal immigrant and said “Trump
will deport you from our country and sen[d] you back to your poor country Haiti.” (Id.) The
officers asked Plaintiff about his religious beliefs. (Id.) Plaintiff told them he is “Christian
Catholic,” but the officers accused Plaintiff of practicing voodoo, which fnade the inmates laugh
at him. (Id.) Defendants Hurst, Smith, and Scott were deliberately indifferent to Plaintiff’s
health and safety and failed to protect him like other prisoners in the same situation due to his
race, nationality, religion, crimes, conviction, language, and immigration status. (Id. at 10.)
These Defendants also violated Georgia Department of Corrections (“GDC”) policy by failing to
provide Plaintiff with a receipt for the goods they retained. (Id.)

On November 22, 2018, Plaintiff told Warden Emmons about these events and showed
him the property receipts from HSP. (Id. at 8.) Warden Emmons promised Plaintiff he would
make sure the officers returned his store goods, but he did not follow up on his promise. (Id.)
Warden Emmons could have prevented the officers’ misconduct by reviewing the video
recording of the gymnasium, but he did not do so. (Id. at 12.) Instead, Warden Emmons cursed
at Plaintiff, told him he did not care, and told him to get out of his office. (Id.) Warden Emmons
was deliberately indifferent to Plaintiff’s health and safety and failed to protect him like similarly
situated prisoners. (Id.at 11.)

The same day, Plaintiff wrote a grievance against the officers concerning the misconduct.

(Id. at 8.) Plaintiff attempted to submit the grievance to Defendant Jackson, but she refused to
4
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sign the grievance for retaliatory ;ourposes. (1d) 'Defendant Jackson threatened to write a
disciplinary report for the stolen goods and put Plaintiff in isolation if he submitted the grievance
against the officers. (Id.) Defendant Jackson called the officers into the room, and they cursed at
and insulted Plaintiff and threatened to take him to the hold and beat him to death if he filed the
grievance. (Id.) After they left, another counselor accepted the grievance from Plaintiff and
explained Defendant Jackson should have accepted the grievance and did not do so because it
related to two of the officers. (Id. at 8-9.) Defendant Jackson was deliberately indifferent to
Plaintiff’s health and safety and failed to protect him like similarly situated prisoners based on
retaliation. (Id. at 11.)

From March 27, 2017, through April 8, 2017, Defendant Granison intentionally denied
Plaintiff “diet religious vegeteri[an] trays” containing no meat, fish, or eggs. (Id. at 9, 11.)
Another officer instructed Defendant Granison to provide Plaintiff with meals without meat
because he does not eat meat, fish, or eggs. (Id. at 9.) Plaintiff starved for thirteen days. (Id.)
Defendant Granison insulted and harassed Piaintiff every time he was in the kitchen, cursed him,
and questioned his dietary restrictions. (Id.) On April 9, 2017, a JSP captain was in the kitchen
with the sergeant, who oversees the kitchen. (Id.) The sergeant explained Defendant Graﬁison’s
actions toward Plaintiff to the captain, and the captain called the warden, who immediately came
to the kitchen, told Defendant Granison she was wrong, and instructed her to give Plaintiff a
meal tray without meat, fish, and eggs for every meal because Plaintiff is vegetarian. (Id.)
Defendant Granison was deliberately indifferent to Plaintiff’s health and safety, failed to protect
him like similarly situated prisoners, and acted out of retaliation and racial discrimination. (Id. at

11.)

5
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On April 5, 2018, Plaintiff was transferred back to JSP for a court date on April 10, 2018.
(Id. at 9.) Warden Caldwell threatened to punish Plaintiff for the grievances and lawsuit filed
against the other Defendants. (Id.) Warden Caldwell had officers place Plaintiff in a holding
cell for administrative segregation isolation for twenty-one days with a Blood gang member,
who had recently stabbed another inmate, as a means for Plaintiff to be injured. (Id.) Plaintiff
did not receive a blanket, sheet, pillow, or change of clothes, and slept on a dirty mattress. (I1d.)
Warden Caldwell instructed Defendant Granison not to provide vegetarian trays to Plaintiff.
(Id.) Some days, Plaintiff did not receive a meal and occasionally went three to four days
05(’ without a shower. (Id.) The cell was unﬁitary because the bathroom would overflow and not
drain for days, leaving feces on the floor. (Id. at 10.) Plaintiff starved for twenty-one days in
retributioﬁ for his grievances and lawsuit. (Id.) Warden Caldwell also retaliated by intentionally
withholding Plaintiff’s application for clemency or commutation and never sent it to the state
parole board. (Id.) The board would have granted him pardon, clemency, or commutation early
if they received the application. (Id.) Warden Caldwell was deliberately indifferent to Plaintiff’s
health and safety and failed to protect him like similarly situated prisoners. (Id. at 12.)
As a result of Defendants’ actions, Plaintiff suffered starvation, humiliation, physical
injuries, migraine headaches, stomachaches, dizziness, extreme emotional distress, and mental
anguish. (Id.) Plaintiff was transferred to WSP from JSP out of retaliation. (Id.) Plaintiff’s

injuries resulted from GDC and Wardens Emmons and Caldwell failing to train their officers.

(d.)

24,42, &,20, 0§ & B 5
62,6 357 05 2, 24
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B. DISCUSSION
1. Legal Standard for Screening
The amended complaint or any portion thereof may be dismissed if it is frivolous,
malicious, or fails to state a claim upon which relief may be granted, or if it seeks monetary

relief from a defendant who is immune to such relief. See 28 U.S.C. § 1915A(b). A claim is

frivolous if it “lacks an arguable basis either in law or in fact.” Neitzke v. Williams, 490
U.S. 319, 327 (1989). “Failure to state a claim under § 1915(e)(2)(B)(ii) is governed by the
same standard as dismissal for failure to state a claim under Fed. R. Civ. P. 12(b)(6).”

Wilkerson v. H & S, Inc., 366 F. App’x 49, 51 (11th Cir. 2010) (citing Mitchell v. Farcass,

112 F.3d 1483, 1490 (11th Cir. 1997)).
To avoid dismissal for failure to state a claim upon which relief can be granted, the
allegations in the amended complaint must “state a claim for relief that is plausible on its

face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial

plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009). That is, “[f]actual allegations must be enough to raise a
right to relief above the speculative level.” Twombly, 550 U.S. at 555. While Rule 8(a) of
the Federal Rules of Civil Procedure does not require detailed factual allegations, “it
demands more than an unadorned, the defendant unlawfully-harmed-me accusation.” Igbal,
556 U.S. at 678. An amended complaint is insufficient if it “offers ‘labels and conclusions’

or ‘a formulaic recitation of the elements of a cause of action,’” or if it “tenders ‘naked
' 7
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assertions’ devoid of ‘further factual enhancement.”” Id. (quoting Twombly, 550 U.S. at
555, 557). In short, the amended complaint must provide a “‘plain statement’ possess[ing]
enough heft to ‘sho[w] that the pleader is entitled to relief.”” Twombly, 550 U.S. at 557
(quoting Fed. R. Civ. P. 8(a)(2)).

Finally, the court affords a liberal construction to a pro se litigant’s pleadings, holding

them to a more lenient standard than those drafted by an attorney. Haines v. Kerner, 404 g

b\;/ U.S. 519, 520 (1972); Erickson v. Pardus, 551 U.S. 89, 94 (2007). However, this liberal
construction does not mean that the court has a duty to re-write the amended complaint.

Snow v. DirecTV. Inc., 450 F.3d 1314, 1320 (1 1th Cir. 2006).

2. Plaintiff Fails to State a' Due Process Claim Against Defendants
L3 Smith, Hurst, and Scott for Deprivation of Property

Plaintiff argues Defendant Smith, Hurst, and Scott violated his constitutional rights by
taking his store goods during the intake process. The Fourteenth Amendment does not
protect against all deprivations of property, only against deprivations that occur “without due

process of law.” Parratt v. Taylor, 451 U.S. 527, 537 (1981), overruled on other grounds,

Daniels v. Williams, 474 U.S. 327, 330-31 (1986). Georgia has created a civil cause of
action for the wrongful deprivation of personal property. O.C.G.A. § 51-10-1. This statutory
provision covers the unauthorized deprivation of an inmate’s property by prison officials.

e
Grant v. Newsome, 411 S.E.2d 796, 799 (Ga. App. 1991). The statutory cause of action

constitutes an adequate post-deprivation remedy under Parratt. See Byrd v. Stewart, 811

F.2d 554, 555 n.1 (11th Cir. 1987). Thus, Plaintiff has an adequate remedy at State law, and
| AT

he fails to state a valid § 1983 due process claim based on the deprivation of his property. (>|‘/<
1 .
| 8
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In his amended complaint, Plaintiff does not raise any state law claims based on
Defendants’ allege'd actions. (See doc. no. 41.) Indeed, in his February 4, 2019 objections,
Plaintiff asks the Court to remand the entire case to state court to consider any possible state

claims. However, Plaintiff’s request to remand is procedurally improper. See § IV, infra.
e R

Furthermore, to the extent Plaintiff seeks to bring state law claims based on these allegations,

the Court should decline to exercise supplemental jurisdiction over the state law claims if

these Defendants are dismissed from this lawsult as the Court recommends herem
. Mmﬂ N .

Accordingly, Plaintiff may, if he chooses, pursue any state law remedies based on the alleged
i ‘ O (NweStwe o [ anod

deprrvatlon of property m state court

3. Plaintiff Falls to State a Claim Based on Allegatlons of Insults and
Threats by Defendants ”

Plaintiff attempts to brrng Eighth Amendment claims against Defendants Smith, Hurst,
Scott, Foreman, Jackson, Granison, and Caldwell for using insulting and threatening language
against him based on his race and nationality. (Doc. no. 41, pp. 7-9.) However, mere

“allegations of verbal abuse and threats by prison officers” are not sufficient to state an Eighth

Amendment claim. Hernandez v. Fla. Dep’t of Corr., 281 F. App’x 862, 866 (11th Cir. 2008)
(dismissing plaintiff’s Eighth Amendment claim because “verbal abuse alone is insufficient to

state a constitutional claim”) (citing Edwards v. Gilbert, 867 F.3d 1271, 1274 n.1 (11th Cir.

1989)). Additionally, “derogatory, demeaning, profane, threatening, or abusive comments made
by an officer to an inmate, no matter how repugnant or professional, do not rise to the level of a

constitutional violation.” Leonard v. Scott, No. 17-14248-CIV-ROSENBERG, 2017 WL
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8772149, at *9 (S.D. Fla. Oct. 6, 2017). Accordingly, fails to state an Eighth Amendment claim
against these Defendants for their insulting and threatening language.

4 4. Plaintiff Fails to State an Equal Protection Claim against
V\}.{‘W‘Ib ) Defendants

“To establish an equal protection claim, a prisoner must demonstrate (1) he is
similarly situated with other prisoners who received more favorable treatment; and (2) his
discriminatory treatment was based on some constitutionally protected interest such as race.”

Jones v. Ray, 279 F.3d 944, 946-47 (11th Cir. 2001); see _also Elston v. Talladega County

Bd. of Educ., 997 F.2d 1394, 1406 (11th Cir. 1993) (requiring plaintiff to demonstrate
challenged action was motivated by intent to discriminate in order to establish equal

protection violation). A “class of one” exists where a plaintiff has been intentionally treated

\.}) differently from others similarly situated without justification. Thorne v. Chairperson Fla.

Parole Comm’n, 427 F App’x 765, 771 (11th Cir. 2011) (citing Village of Willowbrook v.

Olech, 528 U.S. 562, 564 (2000)). “To be ‘similarly situated,” the comparators must be

——— -
e e

prima facie identical in all relevant respects.” Id. (internal quotations omitted) (quoting
e e -

Grider v. City of Auburn, Ala., 618 F.3d 1240, 1264 (11th Cir. 2010)). Furthermore, a

plaintiff must “describe the comparator’s characteristics ‘that would be relevant to an

objectively reasonable governmental decisionmaker’” in detail. Alvarez v. Sec’y Fla. Dep’t

of Corr, 64L6\F. App’x 858, 863-64 (11th Cir. 2016) (quoting Griffin Industries, Inc. v. Irvin,

496 F.3d 1189, 1207 (11th Cir. 2007),
Plaintiff does not establish an equal protection claim against Defendants Smith, Hurst,

and Scott based on their actions during the intake process. Plaintiff alleges he informed the

10
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officers he did not have receipts for the store goods because he received them from other
inmates at HSP. (Doc. no. 41, p. 7.) While Plaintiff alleges some other inmates also had

numerous store goods and did not have receipts for them, he does not allege they received the

goods from other 1nmates instead of purchasmg the goods th th_e»rn_sﬂy_e_s (Id.) Indeed, Plaintiff

. ez L R T el s e i

does not allege any facts concerning from where the other inmates received their goods. This

—

decisionmaker, as it casts doubt on whether Plaintiff was in proper possession of the store,

goods. In fact, Plaintiff alleges the officers determined the store goods were stolen based on
their discussion with Plaintiff and his explanation of receiving the goods from other inmates
rather than purchasing them himself. (Id. at 7, 10-11.) The connection between Plaintiff’s

4

statements about the origin of the store goods and the officers’ conclusion the goods were

. ») stolen is strengthened by the fact Plarntlff did not allege the ofﬁcers suspected any of the other

_ k 1nmates store goods to have been stolen. Thus Plaintiff does not establish the other prlsoners

i T P,
T © e >

V\rere similarly situated because he failed to describe relevant chara'cteristics' of comparators;
namely, whether they also received their store goods from other inmates instead of the inmate
store. In short, Plaintiff’s allegations fait to establish he was treated differently from other
similarly situated individuals and fails to state an equal protection claim against Defendants
Smith, Hurst,‘and Scott.

As to Plaintiff's allegations regarding: (1) Warden Emmons’s alleged failure to remedy
the ofﬁcers" actions; (2) Defendant Granison’s alleged failure to( give Plaintiff vegetarian
meals, and (3) Defendant Jackson’s alleged refusal to sign Plaintiff’s grievance form, Plaintiff

does not allege facts suggesting there were any comparators whatsoever, let alone any that
11




Case 3:18-cv-00056-DHB-BKE Document 120 Filed 02/13/19 Page 12 of 38

Gl g~1
were similarly situated to Plaintiff and received more favorable treatment. Furthermore,
Plaintiff does not allege facts suggesting Defendants Emmons and Jackson’s behavior was
discriminatory based on any protected class. In fact, Plaintiff indicates Defendant Jackson’s
actions were caused by her relationship with the intake officers, not based on a discriminatory
motive. (Doc. no. 41, pp. 8-9.) Accordingly, Plaintiff fails to state an equal protection claim
against ‘Defendants Emmons, Granison, and Jackson.

S. Plaintiff Fails to State a Claim Against Defendants Smith, Hurst,
Scott, Jackson, and Granison for Their Alleged Retaliatory Threats

Plaintiff seeks to bring a claim against Defendants Smith, Hurst, Scott, and Jackson for

threatening him with bodily harm or death if Plaintiff filed a grievance based on Defendants
—e

Smith, Hurst, and Scott’s actions during the intake process. (Doc. no. 41, p. 8.) Additionally,
Plaintiff alleges Defendant Granison retaliated against him f;r filing grievances by denying him
vegetarian meals. (Id. at 11.)

To state a First Amendment retaliation claim based on a threat, a plaintiff must allege
““(1) his speech was constitutionally protec,ted; (2) [he] suffered adverse action such that the
administrator’s allegedly retaliatory conduct would likely deteir‘a persop__g{grdinary firmness

from engaging in such speech; and (3) there is a causal relationship between the retaliatory action

and the protected speech.”” Hoever v. Hampton, No. 4:14cv273-WS/CAS, 2016 WL 3647596,
P ——————

at *3 (N.D. Fla. May 19, 2016) (quoting Smith v. Mosley, 532 F.3d 1270, 1276 (11th Cir.
2008)). However, “threats that are not carried out and that do not deter a plaintiff from engaging

in speech are not actionable as retaliation.” Bishop v. McLaughlin, No. 5:1 1-CV-107(MTT),

2012 WL 1029507, at *4 (M.D. Ga. Jan. 23, 2012), adopted in part by 2012 WL 1029499, at *8

12
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(M.D. Ga. Mar. 26, 2012) (citing Riccard v. Prudential Ins. Co., 307 F.3d 1277, 1292 n.13 (11th
Cir. 2002)).

Here, Plaintiff clearly determined Defendants Smith, Hurst, Scott, and Jackson’s alleged
threats were not legitimate, because Plaintiff alleges he filed the grievance with another
counselor immediately thereafter. (Doc. no. 41, pp. 8-9.) Because of Plaintiff’s immediate
filing, the Court may infer Defendants’ threats were not enough to deter a person of ordinary
firmness from filing the grievance. Moreover, Plaintiff does not allege these Defendants
attempted to carry out the alleged threats after he filed the grievance. Finally, Plaintiff alleges no
facts suggesting Defendant Granison was aware of any grievances or lawsuits filed by Plaintiff.
(Id. at 9.) Thus, Plaintiff fails to establish a causal connection between Plaintiff filing grievances
and Defendant Granison’s actions. Accordingly, Plaintiff fails to state either a First Amendment
claim against Defendants based on their alleged retaliatory threats.

6. Plaintiff Fails to State a Claim Based on an Alleged Violation of
Prison Regulations

YW
j;‘: Plaintiff alleges Defendant Hurst, Smith, and Scott’s failure to provide Plaintiff a receipt
for the store goods they retained violated Georgia Department of Corrections polices. (Doc. no.

41, p. 10.) An allegation of non-compliance with a prison regulation by prison officials is
o \ . T ——————

not, in itself, sufficient to give rise to a claim upon which relief may be granted. See Sandin

v. Conner, 515 U.S. 472, 481-82 (1995) (noting many prison regulations are “primarily

designed to guide correctional officers in the administration of a prison” and “such

~

regulations are not designed to confer rights on inmates); Taylor v. White, Civ. No. 11-0377-

-

CG-N, 2012 WL 404588, at *5 (S.D. Ala. Jan. 10, 2012) (“A claim based on a prison

13




*

Case 3:18-cv-00056-DHB-BKE Document 120 Filed 02/13/19 Page 14 of 38

official’s failure to follow prison regulations or state regulations, without more, simply does
not state a claim fer deprivation of a constitutional right.””), adopted by, 2012 WL 403849
(S.D. Ala. Feb. 7, 2012). Accordingly, Plaintiff has failed to state a separate claim upon
which relief may be granted based on any alleged violation of Georgia Department of
Corrections policies.

7. Plaintiff Fails to State an Eighth Amendment Use of Force Claim
Against Defendant Smith

Plaintiff fails to state an Eighth Amendment use of force claim based on his allegations
Defendant Smith pointed a taser at him and threatened to shoot him if he touched the store goods
the officers ha._d taken from hjm. “[TThe use of force in a prison setting is legitimate when it is
applied in good falth to maintain d1501e11ne and i is not apphed maliciously and sadistically to

cause harm.” Ledlow v. Givens, 500 F. App’x 910, 912 (11th Cir. 2012) (citing Hudson v.

McMiillian, 503 U.S. 1, 6 (1992)). “The Supreme Court has outlined four factors in
determining whethe'r the application of force by a jail ofﬁcia} was malicious or sadistie_: (D)
the need for th-e application of force; (2) the relationship between that need and the amount of
force kqsed; (3) the threat reasonab-ly perceived by responsible officials; and (4) any efforts
made to temper the eeverity of the forcefulfesponse. Id. at 912-913 (citing Whitley v.
Albers, 475 U.S. 312, 321 (1986)).

Plaintiff does not allege actual force, but instead merely a threat of force to ensure

) S

Plaintiff’s compliance with the officers’ directives. While the Eleventh Circuit has indicated an

excessive force clalm based on an “immediate, ma11c1ous threat of electrlc shock . . . would not

———

-~

be indisputably_Mmeritless,” Bilal v. Drxver, 251 F.3d 1346, 1349 (11th Cir. 2001), Defendant

Yoo
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Smith’s alleged threat was not malicious but a good faith attempt to maintain discipline. Based
on Plaintiff’s allegations, the four officers were apparently alone in a room with sixteen inmates,

who had just arrived from another prison and were in possession of items the officers had not yet

inventoried, and Plaintiff continued to dispute ownership of the goods despite the officer’s

T P

decision. (Doc. no. 41, p. 7.) Indeed, Plaintiff alleges he continued to argue with the officers
about how he came into possession of the store goods after the officer returned some of the store

goods and retained the remainder under suspicion they were stolen. (Id.) In this situation, it

P A S

would not have unreasonable for Defendant Smith to draw her taser and threaten its use in order

to prevent Plaintiff from attempting to recover the goods from the officers. Accordingly,

Plaintiff cannot state an excessive force claim based on Defendant Smith’s alleged threat because

it was made in good faith to maintain discipline during the intake process. Ledlow, 500 F.

o T s
- caleak e Cenr 20 )

App’x at 912. /\)M’/Lf o~
8. Plaintiff Fails to State a Valid Claim against Defendant Martin
The Eleventh Circuit has held that a district court properly dismisses a defendant
where a plaintiff fails to state any allegationslthat associate the defendant with the purpo;‘ted

constitutional violation. Douglas v. Yates, 535 F.3d 1316, 1321-22 (11th Cir. 2008) (“While

we do not require technical niceties in pleading, we must demand that the complaint state
with some minimal particularity how overt acts of the defendant caused a legal wrong.”).
Plaintiff’s only mention of Defendant Martin in his amended complaint is in his defendant
list. (Doc. no. 41, pp. 2, 5.) On December 14, 2018, Plaintiff filed a motion to amend
seeking to add claims against Defendant Martin. (Doc. no. 69.) Below, the Court

recommends denial of Plaintiff’s motion to amend as futile and determines the motion to
15
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amend is futile and filed in bad faith with dilatory motive. See § I.B, infra. Accordingly,
because Plaintiff alleges no facts regarding Defendant Martin in his amended complaint, he
fails to state a claim against her.

9. Plaintiff Fails to State a Deliberate Indifference Claim Against
Warden Emmons

Plaintiff fails to state a delii)erate indifference to health and safety claim against

Warden Emmons based on his alleged failure to correct Defendants Smith, Hurst, and Scott’s

actions during the intake process. “A prison official’s ‘deliberate indifference’ to a

substantial risk of serious harm to an inmate violates the Eighth Amendment.” Farmer v.
_‘—M

‘Brennan, 511 U.S. 825, 828 (1994) (citations omitted). To establish such a claim, a prisoner

“must allege facts sufﬁc1ent to show (1) a substantial risk of serious harm (2) the
L e i

defendants’ deliberate indifference to that risk; and (3) causation.” Lane v. Philbin, 835 F.3d
1302, 1307 (11th Cir. 2016) (internal quotations omitted). These three elements are
evaluated in part by an objective standard and in part by a subjective standard. See Caldwell

v. Warden, FCI Talladega, 748 F.3d 1090, 1099 (11th Cir. 2014). As the Eleventh Circuit

explained,

When examining the first element—a substantial risk of serious harm—the
court uses an objective standard. The second element—the defendant’s
deliberate indifference to that risk—has two components: one subjective and
one objective. To satisfy the subjective component, a plaintiff must produce
evidence that the defendant actually (subjectively) kn[ew] that an inmate
[faced] a substantial I'lSk of serious harm. To satisfy the objective component,
a plaintiff must produce ‘evidence that the defendant disregard[ed] that known
risk by failing to respond to it in an (objectively) reasonable manner.

Id. (internal citations and quotations omitted).

16
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Under the subjective component, “[a] prison official cannot be found liable under the
Eighth Amendment . . . unless the official knows of and disregards an excessive risk to

inmate health or safety; the official must both be aware of facts from which the inference

- e e e TSI oA

could be drawn that a substantial risk of ~s_erio‘us harm_exi_its, and he must also draw the
inference.” Lane, 835 F.3d at 1308. However, “[i]nferences from circumstantial evidence . .
. can be used to show that a prison official possessed the necessary knowledge.” Id. Under
the objective component, an official responds to a known risk in an objectivély unreasonable
manner if “he knew of ways to reduce the harm but knowingly declined to act” or if “he

knew of ways to reduce the harm but recklessly declined to act.” Hale v. Tallapoosa County,

50 F.3d 1579, 1583 (11th Cir. 1995).
Here, Plaintiff fails to state a claim against Warden Emmons because he fails to allege
any facts indicating: (1) he faced a substantial risk of serious harm at the time he sppke wi_th

Warden Emmons or (2) Warden Emmons had any knowledge of an impending risk of serious

harm to Plaintiff. Terry v. Bailey, 376 F. App’x 894, 896 (11th Cir. 2010) (“Without
alleging facts indicating [defendants] had subjective knowledge of_ the impe_ngjing attack,
[plai.ntiff”s:] claim that jthey violated his' Eighth Aﬁendment rights by failing to prevent t,he
attack failg”) Warden Emmons only learned ofl Defendants’ Aalleged actions after they
occurred, and there is no allegation Warden Emmons directed Defendants tq act ﬁin t}}is
manner by specific comﬂmanclls or any polipy or custom. Thus, Plaintiff does not allege any
facts at all ‘su‘ggesting he faced a risk of future harm at the time I;e met with Warden Emmoné
or indicating Warden Emmons was subjectively aware of s~uch a risl; based or; Plaintiff’s

-

report of the officer’s past conduct.
17
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Accordingly, Plaintiff fails to establish a deliberate indifference to a substantial risk of
serious harm claim against Warden Emmons.

10.  Plaintiff Fails to State Ofﬁclal Capaclty Clalms Against Defendants
for Monetary Damages )

Plaintiff sues Defendants “individually and in their official capacities.” (Doc. no. 41, p.

2.) However, the Eleventh Amendment bars official capacity claims against state prison officials

R S, ——l

for money damages. Kentucky v. Graham, 473 U.S. 159, 169 (1985). Therefore, Plaintiff’s

official capacity claims for :none':taryfelief against Defendants fail as a matter of law and should
be dismissed.
11.  Plaintiff is Not Entitled to the Injunctive Relief He Seeks

As injunctive relief, Plaintiff seeks: (1) return of his store goods; (2) a tennis shoe
profile; (3) a decision on his clemency application by Georgia’s State Board of Pardons and
Paroles within thirty days; and (4) cancellation of all obligations on Plaintiff’s inmate
account.

Plaintiff is not entitled to injunctive relief regarding his tennis shoe profile, clemency
application, and inmate account obligations bécause the matters complained of concern
separate incidents than his claims in this lawsuit. “A district court should not issue an
injunction when the injunction in question is not of the same character, and deals with a

matter lying wholly outside the issues in the suit.” Kaimowitz v. Orlando, Fla., 122 F.3d 41,

43 (11th Cir. 1997), opinion amended on other grounds on reh’g, 131 F.3d 950 (11th Cir.

1997); see also Bruce v. Reese, 431 F. App’x 805, 806 (11th Cir. 2011) (“[Plaintiff’s] request

for injunctive relief as to those causes of action was thus properly denied as they were as

18 - Q=
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outside the scope of the underlying suit.”) (citations omitted); Head v. Gammage, CV 316-

039, 2018 WL 1920171, at *2 (S.D. Ga. Apr. 24, 2018) (denying Plaintiff’s request for
injunctive relief because the relief sought concerned computer access and the suit concerned
Defendants failure to protect him from a substantial risk of serious harm).

With the exception of the clemency application, Plaintiff does not mention these
issues at all in the body of his amended complaint, and Plaintiff does not attempt to raise a
claim regarding the State Board of Pardons and Paroles’ treatment of his clemency
application. Furthermore, while Plaintiff discusses the clemency application in relation to
Warden Caldwell’s alleged withholding of the application, the Court lacks jurisdiction to enter
any restraining order or injunction against the State Board of Pardons and Paroles because they

are not parties to this lawsuit. Holmes v. Williams, No. 6:15-cv-12, 2015 WL 4429092, at *8

(S.D. Ga. July 20, 2015) (citing In re Infant Formula Antitrust Litig., MDL 878 v. Abbott Labs.,

72 F.3d 842, 842-43 (11th Cir. 1995)).

Finally, as to Plaintiff’s request for the return of his store goods, the Court has

recommended dis'rﬁissal of Plaintiff’s due process claims based on the existence of a
postdeprivation remedy. See § 1.B.2, supra. Accordingly, because Plaintiff fails to state a
claim regarding his store goods as to Defendants’ actions, Plaintiff is not entitled to the
return of his store goods as relief in this lawsuit.
Il. PLAINTIFF’S MOTIONS TO AMEND

A. Background

On October 12, 2018, the Presiding District Judge ordered Plaintiff to file an amended

complaint containing all of his allegations in one document and ordered Plaintiff to use the
19
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' u,?172, 2038
standard form provided along with the Order and attach no more than six handwritten pages.
(Doc. no. 29, pp. 8-11.) Plaintiff filed his amended complaint on November 5, 2018, and
attached six handwritten pages containing his statement of facts. (Doc. no. 41, pp. 7-12.) On
December 14, 2018, Plaintiff filed a motion to amend his amended complaint to include
claims against Officer Jan Martin. (Doc. no. 69.) On January 15, 2019, Plaintiff filed a
second motion to amend to add Jamal Foreman as a defendant and add claims against
Defendants. (Doc. no. 99.)

Under Federal Rule of Civil Procedure 15(a), a party may amend a pleading more
than twenty-one days after serving it “with the opposing party’s written consent or the

court’s leave.” Fed. R. Civ. P. 15(a)(2). Courts should freely allow amendment. See Carter

v. Broward Cty. Sheriff’s Dep’t Med. Dep’t, 558 F. App’x 919, 923 (11th Cir. 2014) (citing

Forman v. Davis, 371 U.S. 178, 182 (1962)); see also Fed. R. Civ. P. 15(a)(2) (“The court

should freely give leave when justice so requires.”). However, “[a] . . . court may deny such

leave where there is substantial ground for doing so, such as undue delay, bad faith, repeated

failure to cure deficiencies by amendments previously allowed, undue prejudice to the

opposing party, and futility of the amendment.” Muhammad v. Sapp, 494 F. App’x 953, 958

(11th Cir. 2012) (quoting Reese v. Herbert, 527 F.3d 1253, 1263 (11th Cir. 2008)). An

amendment is futile when the pleading that it seeks to amend would still be subject to

dismissal if the amendment were permitted. See Coventry First, LLC v. McCarty, 605 F.3d

865, 870 (11th Cir. 2010) (“A proposed amendment may be denied for futility ‘when the

complaint as amended would still be properly dismissed.””’) (quoting Cockrell v. Sparks, 510

F.3d 1307, 1310 (11th Cir. 2007)).
20
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B. First Motion to Amend

Plaintiff’s first motion to amend, including exhibits, consists of seventeen pages,
making it nearly as long as his amended complaint. (Id.) In support of his motion, Plaintiff
states it “appears” he mistakenly failed to allege any facts or raise any claims against Officer
Martin in his amended complaint. (Id. at 1, n.1.) Indeed, Plaintiff named Officer Martin as a
Defendant in his amended complaint but does not mention him otherwise. (See doc. no. 41.)
Plaintiff noted in his amended complaint some claims and defendants were not included
because there was no space, however, Plaintiff used more than two of his handwritten pages
to repeat allegations already stated on the first few handwritten pages. (Id. at 7-12.) Thus, it
appears Plaintiff’s motion to amend is a bad faith attempt to circumvent the Presiding
District Judge’s prior order regarding how Plaintiff was to re-draft his complaint, where
Plaintiff did not adequately use the page limit granted to him.

Furthermore, the proposed amendment is futile because Plaintiff’s claim against
Officer Martin is without legal merit. Plaintiff alleges Officer Martin violated Plaintiff’s
“equal due process” rights by accepting service of process for the five originally named
Defendants on October 4, 2017, when he was not authorized to do so. (Doc. no. 69, p. 2.)
Additionally, Plaintiff alleges Officer Martin’s action was the result bf GDC and Warden
Emmons and Caldwell’s failure to train their employees and Defendants conspired to violate
Plaintiff’s rights by having Officer Martin accept service for them. (Id. at 3.) However, the
Court has been unable to find any precedent in support of the premise that accepting service
for another without authorization constitutes a violation of the rights of the individual

seeking to effect service actionable under § 1983. Additionally, the Court cannot discern any

21
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effect Officer Martin’s alleged actions have had on this litigation, as Plaintiff has now had
the opportunity to amend his complaint to include all the claims brought in his earlier
complaints and all Defendants named in his amended complaint — including all the
Defendants for whom Officer Martin accepted service — have appeared and responded to
Plaintiff’s amended complaint.

Accordingly, because. Plaintiff’'s amended complaint was filed in bad faith
contravention of the Presiding District Judge’s October 12th Order and, moreover, Plaintiff’s
proposed amendment would be futile for failing to state a claim, Plaintiff’s first motion to
amend should be DENIED. (Doc. no. 69.)

C. Second Motior to Amend

On January 15, 2019, Plaintiff filed a second motion to amend his complaint, seekiné
to add Jamal Foreman as a defendant and add additional claims against Defendants. (Doc.
no. 99.) As to Jamal Foreman, Plaintiff contends he is the fourth, heretofore unknown
officer, who was present during the intake pfocess at JSP, and he only learned of his identity
because of Defendants’ filings in support of their motions to dismiss. (1d. at 1-3.)

Plaintiff’s attempt to add Mr. Foreman based on the allegations in his amended
complaint are futile because, as described above, Plaintiff cannot state a claim against the
officers involved, including Mr. Foreman, for their actions during the intake process. See §§
1.B.2-6, supra. Accordingly, because Plaintiff fails to state a valid claim against Mr.
Foreman for his alleged conduct during the intake process, Plaintiff’s proposed amendment
would be futile and Plaintiff’s second motion to amend his complaint should be DENIED.

(Doc. no. 99.)

22

Z (4l
262

VS




o - Wye: [ SP
Case 3:18-cv-00056-DHB-BKE Document 120 Filed 02/13/19 Page 23 of 38

III. WARDEN CALDPWELL AND DEFENDANT GRANISON’S MOTION TO
DISMISS

Before the Court is Defendant Emmons, Jackson, Granison, Caldwell, and Martin’s
motion to dismiss, in which they seek dismissal of all claims against them. (Doc. no. 83.) In
light of the Court’s screening of Plaintiff’s amended complaint, which recommends dismissal
of all claims against Defendants Emmons, Jackson, and Martin for failure to state a claim,
the motion to dismiss should be DENIED AS MOOT as to these Defendants. In his motion
to dismiss, Warden Caldwell argues: (1) Plaintiff fails to state due process, equal protection,
and Eighth Amendment conditions of confinement claims against him; (2) he is protected by
sovereign and qualified immunity; and (3) Plaintiff is not entitled to the injunctive and
monetary relief he seeks. (Id. at 4-5, 13-18.) The Court also considers Plaintiff’s remaining
claims against Defendant Granison. %)

A, Legal Standard for Rule 12(b)(6) Motion

In considering a motion to dismiss under Rule 12(b)(6), the Court tests the legal

sufficiency of the amended complaint, not whether the plaintiff will ultimately prevail on the

merits. Adinolfe v. United Tech. Corp., 768 F.3d 1161, 1168 (11th Cir. 2014). The Court
must accept as true all facts alleged in the amended complaint and draw all reasonable

inferences in Plaintiff’s favor. Erickson v. Pardus, 551 U.S. 89, 93-94 (2007); American

Dental Ass’n v. Cigna Corp., 605 F.3d 1283, 1288 (11th Cir. 2010). To avoid dismissal for

failure to state a claim upon which relief can be granted, the allegations in the amended

complaint must “state a claim for relief that is plausible on its face.” Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007). “A claim has facial plausibility when the plaintiff

23
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pleads factual content that allows the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).

That is, “[f]actual allegations must be enough to raise a right to relief above the speculative
level.” Twombly, 550 U.S. at 555.

While Rule 8(a) of the Federal Rules of Civil Procedure does not require detailed
factual allegations, “it demands more than an unadorned, the-defendant-unlawfully-harmed-
me accusation.” Igbal, 556 U.S. at 678. An amended complaint is insufficient if it “offers
‘labels and conclusions’ or ‘a formulaic recitation of the elements of a cause of action,’” or if
it “tenders ‘naked assertions’ devoid of ‘further factual enhancement.”” Id. (quoting

(439

Twombly, 550 U.S. at 555, 557). In short, the amended complaint must provide a “‘plain
\ statement’ possess[ing] enough heft to ‘sho[w] that the pleader is entitled to relief.””
Twombly, 550 U.S. at 557 (quoting Fed. R. Civ. P. 8(a)(2)).

—

L)% B. Plaintifs Claims are Net Due to_Be Dismissed Based (Ml}igi
Immunity )

Warden Caldwell argues Plaintiff’s entire amended complaint should be dismissed
because Plaintiff only sues Defendants in their official capacities and, as such, his claims are

barred by sovereign immunity. (Doc. no. 83-1, p. 4.) Warden Caldwell cites Plaintiff’s

e g i a4

——

amended complaint in support. (&; doc. no. 41, pp. 3-5.) Warden Caldwell’s argument fails
because Plaintiff spéciﬁcally stated he was suing Defendants “in their official capacities and

individual capacities” in his amended complaint. (Doc. no. 41, p. 2.) Nevertheless, the

Eleventh Amendment bars official capacity claims against state prison officials for money
et ey Sy . 5
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damages. Kentucky v. Graham, 473 U.S. 159, 169 (1985). Plaintiff’s official capacity claims

for monetary' relief against Warden Caldwell fail as a matter of law and should be dismissed.

C.  Plaintiff Fails to State a Due Process Claim Against Warden Caldwell for
Being Placed in Isolation

Prisoners have “no constitutionally protected liberty interest in being classified at a

certain security level or housed in a certain prison.” Kramer v. Donald, 286 F. App’x 674,

676 (11th Cir. 2008); see also Meachum v. Fano, 427 U.S. 215, 223-24 (1976) (finding no

liberty interest in transfer to less agreeable prison). However, there are two instances in
/./"— TR e s e e e

which a prisoner may claim a protected liberty interest has been violated by placement in

punitive segregation: the placement (1) “will inevitably affect the duration of his sentence”;

e et o s

or (2) “imposes atypical and significant hardship on the inmate in relation to the ordinary

incidents of prison life.” Sandin, 515 U.S. at 484, 486. As Plaintiff has not alleged his

A —— g

placement in administrative segregation extended ,E}E.,lfngth of his incarceration, the Court

e . T

turns to the “atypical apd signiﬁc‘;l’rlt“}lardsh@pi’__g@ng.

| “It is plain that the transfer of an inmate to less amenable and more restrictive
quarters for non-punitive reasons is well within the terms of confinement ordinarily
contemplated by a prison sentence.” Al-Amin, 165 F. App’x at 738-39 (citing Hewitt v.

Helms, 459 U.S. 460, 468 (1983), modified on other grounds, Sandin, 515 U.S. at 481)); see

also Chandler v. Baird, 926 F.2d 1057, 1060 (11th Cir. 1991) (stating Due Process Clause
does not “create ‘an interest in being confined to a general population cell, rather than the

more austere and restrictive administrative segregation quarters.’” (citation omitted)). Thus,

e~

~ the Court must consider whether a deprivation of in-prison benefits “impose[s] atypical and

P
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significant hardship on [Plaintiff] in relation to the ordinary incidents of prison life.” Hill v.
Sellars, No. 5:15-CV-00453, 2016 WL 7972197, at *S (M.D. Ga. Nov. 17, 2016) (citing

Sandin, 515 U.S. at 484 and Wilkinson v. Austin, 545 U.S. 209, 223 (2005)), adopted by,

2017 WL 343638 (M.D. Ga. Jan. 23, 2017). To meet this pleading requirement, Plaintiff
“must state or allege facts to show an ‘atypical and significant hardship.”” Gilyard v.
McLaughlin, No. 5:14-CV-185, 2015 WL 1019910, at *7 (M.D. Ga. Mar. 9, 2015). Stated
otherwise, for the Court to determine whether the state has created a protected liberty
interest, Plaintiff must allege sufficient facts about the “ordinary incidents of prison life” and

the conditions of confinement he experiences to state a plausible claim for relief. See

Mathews v. Moss, 506 F. App’x 981, 984 (11th Cir. 2013); Hill, 2016 WL 7972197, at *5.

Q,Q/ Plaintiff does not provide any information about the typical conditions at JSP, thus,
there is no baseline of typical conditions against which Plaintiff could plausibly allege the

conditions of confinement in administrative segregation impose a significant hardship. See

Gilyérd, 2015 WL 1019910, at *6-7 (dismissing Due Process claim where plaintiff made

little or no mention of conditions of prisoners not in administrative segregation, thereby

failing to establish protected liberty interest); Watkins v. Humphrey, Nos. 5:12-CV-97 and
5:12-CV-118, 2014 WL 6998102, at *1-2 (M.D. Ga. Dec. 10, 2014) (dismissing Due Process
claim where plaintiff failed to provide facts comparing his conditions of confinement those
in general population). As Plaintiff has not plausibly alleged atypical and significant
hardship, he fails to establish he has a protected liberty interest. Accordingly, Plaintiff fails

to state a procedural due process claim against Warden Caldwell.

26
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Plaintiff does not appear to allege a substantive due process claim. However, in an
abundance of caution, the Court will address any such potential claim. As with his
procedural due process claim, Plaintiff must first establish an atypical and significant
hardship implicating a constitutionally protected liberty interest in order to state a substantive

due process claim based on prison conditions. See Smith v. Deemer, 641 F. App’x 865, 868-

69 (11th Cir. 2016) (holding prisoner plaintiff fails to state substantive and procedural due
process claims regarding conditions of confinement because he did not allege facts sufficient
to establish constitutionally protected liberty interest); Hill, 2016 WL 7972197, at *7 (same).
Thus, Plaintiff fails to state a due process claim against Warden Caldwell.

D. Plaintiff Fails to State an Equal Protection Claim Against Warden
Caldwell

Plaintiff fails to state an equal protection claim against Warden Caldwell based on
any of his allegations. “To establish an equal protection claim, a prisoner must demonstrate
(1) he is similarly situated with other prisoners who received more favorable treatment; and

(2) his discriminatory treatment was based on some constitutionally protected interest such as

race.” Jones v. Ray, 279 F.3d 944, 946-47 (11th Cir. 2001); see also Elston v. Talladega

County Bd. of Educ., 997 F.2d 1394, 1406 (11th Cir. 1993) (requiring plaintiff to

. demonstrate challenged action was motivated by intent to discriminate in order to establish

equal protection violation).
First, Plaintiff fails to allege any comparators who received more favorable treatment
by Warden Caldwell. Second, Plaintiff does not state Warden Caldwell’s allegedly

discriminatory treatment was based on a constitutionally protected interest such as race or
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nationality. In fact, Plaintiff only alleges Warden Caldwell’s actions were based on a
retaliatory motive. Accordingly, Plaintiff fails to state an equal protection claim against
Warden Caldwell.

E. Plaintiff Fails to State a Claim Based on Warden Caldwell Allegedly
Withholding His Clemency Application

Plaintiff alleges Warden Caldwell withheld his clemency application to the State
Board of Pardons and Paroles, which resulted in delayed consideration of the petition. (Doc.
no. 41, pp. 10, 12.) Plaintiff states the application has been pending with the State Board of
Pardons and Paroles for 436 days. (Id. at 13.) Even assuming an application for clemency
constitutes the type of proceeding cognizable under a legal mail claim, Plaintiff fails to state a
claim for legal mail under either a denial of access to the courts or a First Amendment

framework. See generally Al-Amin v. Smith, 511 F.3d 1317 (11th Cir. 2008) (analyzing legal

mail violation under both access to courts and free speech).

To state a viable denial of access to the courts claim, a plaintiff must allege “actual
injury”; that is, “prison officials’ actions . . . must have impeded the inmate’s pursuit of a
nonfrivolous, post-conviction claim or civil rights action” and the inmate “must provide
evidence of such deterrence, such as a denial or dismissal of a direct appeal, habeas petition, or
civil rights case that results from actions of prison officials.” 1d. at 1332 (quoting Wilson v.

Blankenship, 163 F.3d 1284, 1290-91 (11th Cir. 1998); see also Terrell v. Washington, No.

CV 308-088, 2009 WL 256002, at *2 (S.D. Ga. Feb. 3, 2009).
Here, Plaintiff alleges Warden Caldwell’s withheld his application for clemency,
resulting in the State Board of Pardons and Paroles delaying consideration of his application.

(Doc. no. 41, pp. 10, 12.) However, Plaintiff states the application is presently under review.
28
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(Id. at 13.) Plaintiff does not allege the delay caused by Warden Caldwell has resulted in
denial or less favorable treatment of the application. Furthermore, Plaintiff does not provide
details regarding the nature of his application, such that the Court could determine the
application was nonfrivolous. Accordingly, Plaintiff’s legal mail claims based on denial of
access to the courts fail.

Additionally, Plaintiff fails to state a legal mail claim based on free speech. In order for
an inmate to state a free speech legal mail claim, he must be communicating with his attorney.
See Al Amin, 511 F.3d at 1332-34. Plaintiff alleges the intended recipient of the application
was the State Board of Pardons and Paroles. (Id.) Therefore, Plaintiff’s legal mail claims
based on free speech also fail. Accordingly, Plaintiff fails to state a claim based on Warden
Caldwell allegedly withholding his application for clemency.

F. Defendant Caldwell is Not Entitled to Qualified Immunity for Plaintiff’s
Remaining Claims

In his motion to dismiss, Warden Caldwell does not address Plaintiff’s First
Amendment retaliation claim. Plaintiff alleges Warden Caldwell retaliated against Plaintiff
for filing grievances and this lawsuit by placing him in administrative segregation with a
gang member without vegetarian meals, showers, blankets, sheets, and changes of clothes.
Warden Caldwell also does not address Plaintiff’s Eighth Amendment conditions of
confinement claim based on the conditions in his cell. However, Warden Caldwell argues
generally he is entitled to qualified immunity as to all claims. (Doc. no. 93-1, pp. 15-16.)

“The doctrine of qualified immunity protects government officials ‘from liability for

civil damages insofar as their conduct does not violate clearly established statutory or
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constitutional rights of which a reasonable person would have known.”” Pearson v.

Callahan, 555 U.S. 223, 231 (2009) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818

(1982)). A defendant carries the initial burden of showing that the contested actions fall

within his discretionary authority. Holloman ex rel. Holloman v. Harland, 370 F.3d 1252,

1264 (11th Cir. 2004). To determine whether a government official’s actions fall within his
discretionary authority, the Court must “assess whether [the actions] are of a type that fell

within the employee’s job responsibilities.” Id. at 1265.

Once a defendant shows he was engaged in a discretionary function, then the burden
shifts to the plaintiff to show (1) violation of a constitutional right; and (2) the right violated

was clearly established at the time. Gilmore v. Hodges, 738 F.3d 266, 272 (11th Cir. 2013)

(citing Pearson, 555 U.S. at 232). Plaintiff can demonstrate that the right violagw /g%f
. . O K

established in three ways.

First, the conduct involved in the case may “so obviously violate[ ] th[e] constitution

{hat prior case law is unnecessafy.” Terrell v. Smith, 668 F.3d 1244, 1257 (11th Cir. 2012).
Second, Plaintiff may show that “a materially similar case has already been decided” at the

time of the incident by the United States Supreme Court, the Eleventh Circuit, or the Georgia

Supreme Couft. Id. at 1255. This category consists of cases where “judicial precedents are

tied to particularized facts.” Id. (citing Vinyard v. Wilson, 311 F.3d 1340, 1351 (11th Cir.

t

2002).) In assessing whether previous cases clearly establish the law, courts ask whether the

factual scenario that the official faced “is fairly distinguishable from the circumstances

facmg a govemment official in a prev1ous case. If so, the cases are not material]y simi]ar

and, thus prov1de msufﬁment notice to the official to c]early establish the law.” Id at 1256
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(omitting internal quotation marks and citing Vinyard, 311 F.3d at 1352).

Third, Plaintiff can point to a “broader, clearly established principle {that] should
control the novel facts [of the] situation. [SJome broad statements of principle in case law are
not tiecl to particalarized facts and ean elearly establish law»applicable.in the future to different
sets of detailed facts.” Id. (citations omitted). However, the principle must be established with
“‘obvious clarity’ by the case law so that ‘every objectively reasonable government official
facing the circumstances would know that the ofﬁc1al s conduct did violate federal law when

B e N
—— — et ]

the official acted.”” Id. (citation omitted). That is, “in light of pre-existing law the

unlawfulness must be apparent.” Id. (citing Anderson v. Creighton, 483 U.S. 635, 640

(1987).)
The general proposition prison officials may not retaliate against prisoners for filing

gr1evances and lawsuits is clearly estabhshed by Eleventh Circuit precedent. Hicks v.

e e e e, R

Ferrero, 241 F. App’x 595, 598-99 (11th Cir. 2007) (“We concluded as early as 1989 . . .

that a prisoner’s First Amendment free speech rights are violated when prison’ofﬁcials

s s v
PSSR

retaliate against him or her for ﬁlmg a gr1evance ) (citing Wildberger v. Bracknell, 869 F.2d 8 &;»( LA
1467, 1468) (11th Cir. 1989) (holding actions taken in retaliation for ﬁling lawsuits and
administrative grievances constitute actionable conduct)). The constitutional necessity of

§ providing adequate food clothlng, and safety measures to prlspners is also clearly
N

o

b established by pr_eeedent. “Farmer v. Brennan, 511 U.S. 825, 832 (1994) (*prison officials must

ensure that mmates receive adequate food clothmg, shelter and medical care, and must ‘take

B T

reasonable measures to guarantee the safety of the inmates’”). Thus, Warden Caldwell is not ﬁ%
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entitled to qualified immunity as to either of these claims, when the complaint allegations are
taken as true and liberally construed in Plaintiff’s favor, as the Court must at this stage.

G. Defendant Granison is Not Entitled to Qualified Immunity as to Plaintiff’s
Free Exercise, RLUIPA, and Eighth Amendment Claims

Above, the Court recommends dismissal of Plaintiff’s Eighth Amendment claim

based on insults and threats, Equal Protection claim, and First Amendment retaliation claim
IS . -

against Defendant Granison. See, §§ 1.B.3-5., supra. In a simultaneously-filed Order, the
Court finds Plaintiff arguably states First Amendment free exercise, RLUIPA, and Eighth

Amendment conditions of confinement claims against Defendant Granison based on her

failure to provide Plaintiff with vegetarian meals. Defendant Granison does not address
e —

—

these claims in her motion to dismiss either on the merits or regarding her general claim of
: 2 e o
qualified immunity. (See doc. no 83-1, p. 13, 15-16.)
~>y Nevertheless, relevant precedent suggests Defendant Granlson is not entitled to
~
qualified immunity as to these clarms at this early pleadings stage See Rich v. Sec’y, é%ﬂﬁ ¢

Florida Dep’t of Corr., 716 F.3d 525, 532 (11th Cir. 2013) (finding policy of not providing

kosher meals substantially burdened religious exercise under RLUIPA); Harris v. Ostrout, 65

F.3d 1499, 1505-06 (11th Cir: 1987) (stating plaintiff asserted valid Eighth Amendment

[ S

claim where he alleged prison refused to offer adequate vegetarian dlet) Hathcock v. Cohen,

o — -

287 F. App’x 793, 801 (11th Cir. 2008) (“A jail should accommodate an inmate’s religious
dletary restrictions, subject to budgetary and logistical lrmltatlons but only when the belief is

‘truly held.””) (crtmg Martinelli v. Dugger, 817 F.2d 1499, 1504-06, 1508 (11th Cir. 1987),

abrogation recognized by Harris v. Chapman 97 F.3d 499, 503 (11th Cir. 1996) (noting
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Religious Freedom Restoration Act of 1993 changed standard for burden on exercise of
religion relied on in Martinelli).
Accordingly, Defendant Granison is not entitled to qualified immunity at this stage.

——————

Nevertheless, if she desires, Defendant Granison may reraise the defense of qualified

immunify at summary judgment in light of the evidence obtained from discovery. <

H. Plaintiff Can Seek Compensatory and Punitive Damages but Is Not
Entitled to the Injunctive Relief He Seeks

Défendants argue Plaintiff is not entitled to the injunctive relief he seeks and cannot
obtain compensatory and punitive damages because he cannot show more than de minimis
physicai injury. (Doc. no. 83-1, pp. 17-18.) The Court recommends Plaintiff’s requests for
injunctive relief be dismissed from this lawsuit in § 1.B.10, supra.

As to his demand for compensatory and punitive damages, 42 U.S.C. § 1997¢(e)
- e S ., -

provides:

No Federal civil action may be brought by a prisoner confined in a jail, prison,
or other correctional facility, for mental or emotional injury suffered while in
custody without a prior showing of physical injury or the commission of a
sexual act (as defined in section 2246 of Title 18).

The Eleventh Circuit has held 42 U.S.C. § 1997¢ is constitutional and that Congress
has left open avenues for other types of relief that are ample for constitutional purposes.

Harris v. Garner, 190 F.3d 1279, 1287-89 (11th Cir. 1999), rev’d in part on other grounds,

216 F.3d 970 (11th Cir. 2000). Accordingly, a prisoner cannot recover compensatory or

punitive damages on a claim where he has suffered no physical injury. See.e.g., Al-Amin v.
Smith, 637 F.3d 1192, 1196 (11th Cir. 2011) (holding prisoner could not maintain claim for

punitive damages for prison opening his legal mail). To survive application of the §
- . T 4
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1997e(e) bar, the physical injury must be more than de minimis. Mitchell v. Brown &

Williamson Tobacco Corp., 294 F.3d 1309, 1312-13 (11th Cir. 2002).

Plaintiff alleges he suffered migraine headac;hes, stomach pains,{dizziness, and hunger
because of his cond&i?ns of confinement apd not receiving vegetarian mea}s. (Doc. no. 41,
p. 13.) Plaintiff also \;tlleges he_ starved for twenty-one days because Warden Caldwell
instructed officers to house Plaiptiff in administrative segregétion without foo_d. (Id. at 12.)
However, Plaintiff also states he would occ‘asionally wait all day for a tray but none was
brought, (id. at 9), indicating Plaintiff received some meals at times. Although Plaintiff’s
allegations appear inconsistent _and he does not allege any additional details regarding how
often ‘he received food and ate, the Court cannot say as a matter of law Plaintiff’s injuries
from a lack of food were‘merely de minimis. Accordingly, Plaintiff is not barred from
seekiﬁg compensétory a;nd puniti.ve damages by §’1997‘e;(e).

IV. PLAINTIFF’'S MOTION FOR AN ORDER REGARDING SERVING
NUMEROUS DEFENDANTS

On Januaty 11, 2019, Plaintiff filed his “Motion for an Order Serving Numerous
Defendants Rule 5(c)(1) in Geﬁeral,” in which he argues he should not be required to serve
copies of all his filings or; each Defen‘dant because he is indigent and does not have enough
supplies t;) serve é cop); of ﬁis filings on all Defendants, and asks the Court to enter an Order
requiring the Clerk of Court to serve a .copy of his filings oﬁ counsel for Defendants. (Doc.
no. 98.) \ “ | ~

As the Court previously informed Plaintiff, he shall serve upon the defendants, or upon

their defense attorney if appearénce has been entered by counsel, a copy of every further

-
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pleading or other document submitted to the Court. (Doc. no. 44, p. 2.) Despitc? being warned
against his p}'actice Qf “paper warfarg” by the Presiding District Judge, Plaintiff has filed over six
hundred pages of motions, responses, objections, and other filings since this case was removed
on A;Jgust 9, 2018. Furthermore, Plaintiff filed six additional motion§, comprising over three
hundred pages, since ﬁling’the present motion. (Doc. nos. 99, 100, 106, 107, 108, 109.) Plaintiff
cannot legiti.mateyly complain about a lack of resources. The Court sees no reason to excuse
Plain‘;iff from the basic requirement of serving his filings on the opposing parties he brought into
this lawséit. Furthermore,-Federal Rule of Civil Procedure 5(c) allows the Court to excuse
defendants from having to serve other defendants in the case when there are an unusually large
number.of defendants. It does not provide a-means for excusing a plaintiff from doing so.
Accordingly, the Colqt recommends Plaintiff’s motion regarding service of filings on
Defendants be DENIED. (Doc. no. 98.)
V. PLAINTIFF’S ADDITIONAL MOTIONS
On January 18, 2019, Plaintiff filed a motion for sanctions, motion for d?fault
judgment against Defendant Hurst, and a 209-page motion for summai‘y judgment. (Doc.
nos. 106, 107, 109.) ”fhes_e motions are the epitome of the type of Viﬁaji_gps and malicious _
litigation against which the Court has warned Plaintiff on numeroﬁs occasions. (Doc. no. 29,
pp. 5-8; doc. no. 35; doc. no. 42, pp. 1-3.) Plaintiff’s deluge of filings comes right on the
heels of his contention he was unable to respond to Defendants’ motions to dis‘miss due to a
lack of‘resources and request that ';he Court relieve him of the obligation to do so. ‘(S_gg doc.

no. 98.) Instead of attempting to respond to Defendants’ motions to dismiss in a

straightforward manner, Plaintiff has further m;xggid the waters of this case with his most
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recent filings. Now, Plaintiff has the gall to ask the Court to put Defendants’ filings on hold
and order Defendants to respond his motions, where he has not had the decency to
adequately respond to theirs. (Doc. no. 114, pp. 4-5.)

Finally, Plaintiff’s motions are subject to dismissal because he failed to attach a
certificate of service indicating he served the motions on all parties to the lawsuit, as required
by Federal Rule of Civil Procedure 5(a)(1)(D) and Local Rule 5.1. (Doc. no. 106, p. 14; doc.

no. 107, p. 7; doc. no. 109, p. 39); see also Layfield v. Bill Heard Chevrolet Co., 607 F.2d

1097, 1099 (5th Cir. 1979)' (holding failure to comply with the Local Rules may result in
summary denial of motion). Instead Plaintiff appears to believe it is sufficient to serve his
motions on only one defense counsel or another, indiscriminately. It is not. Thus, Plaintiff’s
motions should.be DENIED as frivolous, vexatious, and procedurally improper. (Doc. nos.
106, 107, 109.)

Here, the Court recommends narrowing the present case to Plaintiff’s only arguably

meritorious claims. Should Plaintiff wish to file a motion for summary judgment, he may do

so_at the proper time after discovery has closed. If Plaintiff crontinuevs filing motions solely
for the purpose of harassment and in an attempt to waste the resources of this Court, his case
will be dismissed with prejudice. This will be the Cou_rt’s final warning to Plaintiff.

VI. PLAINTIFF’S “APPEARA'NCE' TRAVEBSE”

Finally, on January 3, 2019, Plaintiff filed an “Appearance Traverse to Defendants’

'ITn Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the
Eleventh Circuit adopted as binding precedent all Fifth Circuit decisions that were handed down

prior to the close of business on September 30, 1981.
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Notice of Removal,” in which he argues the Court should “revoke” Defendants’ notice of
removal because attorney William Peters could not represent Defendants Hurst, Smith, and
Scott at the time of removal because they are no longer state employees, and, thus, removal
was procedurally improper. (Doc. no. 93.) The Presiding District Judge previously decided
removal to this Court was proper and denied Plaintiff’s motion to remand and motion for
reconsideration. (Doc. nos. 29, 42.) Furthermore, under 28 U.S.C. § 1447(c), “[a] motion to
remand the case on the basis of any defect other than lack of subject matter jurisdiction must
be made within 30 days after the filing of the notice of removal under section 1446(a).” '
Almost four months paséed between Defendants’ notice of removal and Plaintiff’s filing.
Accordingly, Plaintiff is not entitled to any sort of relief based on his filing.
VII. CONCLUSION

For the reasons set forth above, the Court REPORTS and RECOMMENDS Plaintiff’s
claims against Defendants Jackson, Smith, Hurst, Scott, Emmons, and Martin be DISMISSED
for failure to state a claim upon which relief may be granted, Defendants Jackson, Smith,
Hurst, Scott, Emmons, and Martin be dismissed from this case, Defendant Caldwell, Granison,
Jackson, Emmons, and Martin’s motion to dismiss be GRANTED IN PART ané DEN.;ED

IN PART as to Defendants Caldwell and Granison and DENIED AS MOOT as to

PRSESSEIRS

Defendants Jackson, Emmons, and Martin, (doc. no. 83), and Plaintiff’s motions to amend,
motion regarding service, and motions for sanctions, default judgment, and suﬁmaw judgment
be DENIED, (doc. nos. 69, 99, 98, 106, 107, 109).

Furthermore, based on the Court’s recommendation and simultaneously filed Order, the

following motions should be DENIED AS MOOT:
37
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)]
2)
3)

4)

S)

6)

7

8)

9

10)

11)

12)

Defendant Smith’s motion to dismiss, (doc. no. 71);
Defendant Hurst’s motion to dismiss, (doc. no. 82);
Defendant Scott’s motion to dismiss, (doc. no. 84);

Defendant Caldwell, Emmons, Granison, Jackson, and Martin’s motion to stay
discovery pending resolution of their motion to dismiss, (doc. no. 86);

Defendant Caldwell, Emmons, Granison, Jackson, and Martin’s motion for a
protective order pending resolution of their motion to dismiss, (doc. no. 89);

Defendant Smith’s motion for a protective order pending resolution of her
motion to dismiss, (doc. no. 92);

Plaintiff’s motion to stay his deadline to respond to Defendants’ motions to
dismiss, (doc. no. 94);

Defendant Hurst and Scott’s motion for a protective order and to stay discovery
pending resolution of his motion to dismiss, (doc. no. 95);

Plaintiff’s motion to strike Defendants’ motions for a protective order, (doc. no.
100); and

Plaintiff’s motion to strike Defendants’ motions to dismiss, (doc. no. 108);
Plaintiff’s “Motion to Stay/Deferrals [sic] Rulings on Defendanfvs’ Motions to
Dismiss and All Others [sic] Defendants’ Pending Pleadings, (doc. no. 114); and

Plaintiff’s Motion to Expand the Records, (doc. no. 115).

SO REPORTED and RECOMMENDED this 13th day of February, 2019, at Augusta,

Georgia.

L b

BRIAN K. ERPS ,
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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‘IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
DUBLIN DIVISION

JEAN JCCELYN MERILIEN, LE

T %k
Plaintiff, * fLnnL 0‘7%/
v. * CV 318-056
*
ANTOINE CALDWELL, Warden, *
* 7

Johnson State Prison, and
MS. GRANISON, Kitchen Manager, *
Johnson State Prison, *

Defendants.
OCRDER

On December 10, 2020, the Court denied Plaintiff Jean Jocelyn
Merilien’s motion for reconsideration of the dismissal of this
case brought pursuant to 42 U.S.C. § 1983 for failure to exhaust
administrative remedies.! At present, Plaintiff has filed a new
motion to wvacate the Judgment, citing Federal Rule of Civil
Procedure 60 (b).

The key factual determination in thée dismissal, which
Plaintiff did not dispute at the time, was that Plaintiff had
initisted this.éuit~when he signed his éompiaint, July 29, 2017.
{See Report and Recoﬁmendation,‘Doe. No. 162, at 14-15; Adoptien

Order, Doc. No. 166, at 3-4 (citing three circuit court decisions

! Plaintiff appealed this ruling, but the appeal was dismissed for
failure to prosecute.
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holding that a plaintiff “brings” a civil action when he signs the
cemplaint) ) Through his last motion for reconsiaeration,
Piaintiff took issue with this finding and argued that he signed
his complaint on the date that he also signed his in forma pauperis
papers. The Court determined that the in forma pauperis date was
nct necessarily determinative of the date upon which the complaint
was signed. (See Order of Dec. 10, 2020, Doc. No. 171, &t 3.)

In his current motion Lo vacate, Plaintiff simply rehashes
arguments previously made and offers nothing relevant to refute
the date he signed the complaint-July 29, 2017, The date he mailed
the complaint, the date he signed his in forma pauperis papers,
and the date of filing of any paper in state court are irrelevant_
to the unrefuted signature on the complaint on July 29, 2017.
Accordingly, the conclusion that he signed the complaint prior to o
exhausting his administrative remedies remains unrefuted, and the
Crder upon which this finding was based will not be vacated.‘

Upon the foregoing, Plaintiff Merilien’s present motion to
vacate judgment (doc. no. 181) is DENIED.

ORDER ENTERED at Augusta, Georgia this :‘éi/?jbday of March,

2021,

A 7 Pl
A 5/ N
% 7
UNITED STATES /DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF GEORGIA

DUBLIN DIVISION
JEAN JOCELYN MERILIEN, )
' )
Plaintiff, )
)
V. ) CV 318-056
)
ANTOINE CALDWELL, Warden, Johnson )
State Prison, and MS. GRANISON, Kitchen )
Manager, Johnson State Prison, )
)
" Defendants. )

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION

Plaintiff, an inmate at Wilcox State Prison (“WSP”) in Abbeyville, Georgia, is proceeding
pro se in this case filed pursuant to 42 U.S.C. § 1983 regarding events alleged to have occurred at
Johnson State Prison (“JSP”) in Wrightsville, Georgia. Before the Court are the parties’ cross-
motions for summary judgment. For the reasons set forth below, the Court REPORTS and
RECOMMENDS Plaintiff’s motion for summary judgment be DENIED, (doc. no. 139),
Plaintif’s motions to strike be DENIED, (doc. nos. 152, 158), Defendants’ motion for
summary judgment be GRANTED, (doc. no. 145), a final judgment be entered in favor of
Defendants, and this civil action be CLOSED.

I. PROCEDURAL BACKGROUND

Plaintiff initiated this case in the Superior Court of Johnson County, Georgia, and, on
August 10, 2018, Defendants removed the case to this Court. (Doc. no. 1; .doc. no. 1-3.) On
February 13, 2019, the Court screened Plaintiff’s amended complaint and allowed to proceed
Plaintiff’s First Amendment retaliation and Eighth Amendment conditions of cqnﬁnement

claims against Warden Caldwell and Plaintiff’s First Amendment free exercise, Religio'us

A
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Land Use and Institutionalized Persons Act (“RLUIPA”), and Eighth Amendment conditions
of confinement claims against Defendant Granison. (Doc. no. 120.) Onr March 20, 2019, the
Court dismissed all claims against the remaining six Defendants. (Doc. no. 125.) Before the
Court are cross motions for summary judgment. (Doc. nos. 139, 145.)

>}\: Plaintiff submitted an untimely statement of facts forty-nine days after Defendants filed
their summary judgment motion, which does not satisfy Fed. R. Civ. Pro. 56 or Local Rule 56.1,
but instead argues the merits of the exhaustion defense raised in Defendants’ summiary judgment
motion. (Doé. no. 156.) The Court deems admitted all portions of Defendants’ Statement of
Un(_lisputed Material Facts, (doc. no. 145-2), that have ev.i’dgntirary support in the record az;d are

not properly opposed by Plaintiff as contemplated under Rule 56 and Local Rule 56.1." See

Loc. R. 56.1; Fed. R. Civ. P. 56(e); see also Williams v. Slack, 438 F. App’x 848, 849-50 (11th
Cir. 2011) (per curiam) (finding no error in deeming defendants’ material facts admitted where
pro se prisoner faileicviﬂt'(r) respond with specific citations to evidence and otherwise failed to state

valid objections); Scoggins v. Arrow Trucking Co., 92 F. Supp. 2d 1372, 1373 n.1 (S.D. Ga.

2000) (“[A]ll unopposed fact statements supported by the evigcntiax_'y materials of record are

deemed admitted). The amended complaint is not yeriﬁed, but Plaintiff did sit f_or a deposition.

The Court will review the entire evidentiary record, including Plaintiff’s deposition, “to

determine if there is, indeed, no genuine issue of material fact.” Mann v. Taser Int’l, Inc., 588

IFederal Rule of Civil Procedure 56 requires a party disputing a fact to cite “to particular
parts of materials in the record,” and an affidavit or declaration used to _oppose a summary -
judgment motion “must be made on personal knowledge, set out facts that would be admissible in~
evidence, and show that the affiant or declarant is competent to testify on the matters stated ” Fed.
R. Civ. P. 56(c)(1) & (4).
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F.3d 1291, 1303 (11th Cir. 2009).
II. FACTUAL BACKGROUND

There are two distinct but related series of events according to Plaintiff. The first,
occurring in March and April 2017, concerns Defendant G-ranison’s alleged refﬁsal to provide
vegetarian trays. Plaintiff was tfansferfed from Hayes State Prison té JSP in March 2617. (P1.’s
Dep., doc. no. —151-1, pp. 47;482.) From March 27, 2017, through April 8, 2017, Defendant

Granison intentionally denied Plaintiff vegetarian trays, which Plaintiff requested because he is

“Haitian Christian Catholic.” (P1.’s Dep., p. 43; PL.’s Aff., doc. no. 139, p. 16.) Plaintiff starved
until the warden instructed Defendant Granison to provide Plaintiff with vegetarian trays.
(PL.’sDep., p. 49.) Evéry time Plaintiff was in the kitchen with Defendant Granison, she insulted
and harassed Plaintiff, cursed him, and questioned his dietary restrictions. (Id. at 48.) Plaintiff
was transferred to WSP after he filed a grievance concerning Defendant Granison. (Id. at 52.)

Defendant Granison denies these allegations. She is the Food Services Director at JSP

\

and is resﬁonsible for supervising the preparation and distribution of food to inmates. -

(Granison Decl., doc. no. 147-2, 99 2-3.) Defendant Granison does not feed the inmates
directly and does not have regular interaction with them. (Id. § 4.) JSP is not equippéd to
provide the “Alternative Entree Meal Plan,” which includes a vegan meal plan and restricted
vegan meal plan at other GDC facilities. (Id. 9 6.) Although ISP does not provide the

“Alternative Entree Meal Plan,” an inmate’s request for a meal with no meat, fish, or eggs,

Because Plaintiff’s deposition was filed in Minu-Script, the Court cites to the relevant
deposition page number, not the page number assigned by the Court’s docketing system.
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Warden Caldwell denies these allegations, testifying by affidavit he did not mstruct
officers to place Plaintiff in a segregation cell with a Blood gang member out of tetaliation for
filing a lawsuit and grievances and did not tell Plaintiff he would be punished for $uch.
(Warden Caldwell Decl., doc. no. 147-3, 9§ 10-11.) Warden Caldwell did not instruct off;cers
to withhold a blanket, sheets, pillow, clothes, showers, or food. (Id. § 13.) Warden caldwéu

did net instruct officers to provide Plaintiff with a dirty mattress nor did he instruct Defeadant

——— T e - -

Granison not to provide vegetarian meals to Plaintiff. (Id. 4 13-14.)

Instead, Plaintiff was transferred to JSP from WSP on April 5, 2018, pursuant to a court
production o)rdier and was placed in a segregation cell pursuant to Georgia Depe{ff}nént of
Corrections (“GDC”j policy. (Id. 49 3-4.) Prison officials check segregation cells to ensuré

there is no contraband, and an inmate is only placed in the cell if it is sanitary and £it'for

habitation. (Id. § 6.) The inmate is provided a mattress, pillow, blanket, sheets, face cloth,

towet, seap, deodorant, and adequate food, water, and clothing. (Id. 19 7-8.) When transferred’

e

to a facility pursuant to a court production order, an inmate is permitted to bring a change of

clothes, personal hygiene items, and legal material. (Id. §7.) If prison officials are informed
et i

£Y

a toilet is overflowing and flooding the cell, a work order is placed to repair the toilet anci”tile
cell is cleaned by a prison staff member or an orderly. (1d.§9.)

Plaintiff filed two grievances related to his claims. (Wilson Dec., doc. no. 145-3,
99 19-20 & Attachs. 4, 6.) On April 6, 2017, Plaintiff filed grievance number 240984 wwhile
incarcerated at JSP, alleging Defendant Granison failed to provide him with a vegetarian tray
for “days/weeks,” even though she was asked to do so. (Id. § 19 & Attach. 4, p. 47.) Plzintiff

alleged Defendant Granison was biased against him because of his Haitian nationality and

5




Case 3:18-cv-00056-DHB-BKE Document 162 Filed 08/17/20 Page 6 of 17

religious beliefs. (Id., Attach. 4, p. 47.) Plaintiff asked for a revision to his inmate profile,
noting his preference for vegetarian trays, and requested Defendant Granison provide meals
without bias toward Plaintiff. (Id.) The Grievance Coordinator recommended denying ithe
grievance on April 21, 2017, because Defendant Granison denied showing any racial bias,
Plaintiff was given a vegetarian tray on April 5, 2017, and Plaintiff did not have a meat aliergy.
(Id. at 48.) The Warden denied the grievance on April 28, 2017, and Plaintiff was notifi=d of
the denial on May 3, 2017. (Id. at 57.) Plaintiff filed an appeal on May 3, 2017, which was
denied on October 12, 2017. (Id., Attach. 5, p. 61.)

On April 26, 2018, Plaintiff filed grievance number 266050 while incarcerated at WSP,
alleging Warden Caldwell placed him in a cell with a Blood gang member out of retaliation
for filing grievances and a lawsuit. (Id. 120 & Attach. 6.) Plairtiff further alleged deprivation
for nineteen days of food, clothes, shower shoes, blankets, and sheets. (Id., Attach. &, pp. 63-
64.) Plaintiff also alleged Defendant Granison failed to provide him with vegetarian {rays, at
Warden Caldwell’s directive, and his meals consisted of uncooked black or red beans with
squash. (Id. at 64.) Plaintiff asked Warden Caldwell to explain why he violated Piaintiff's
rights and demanded $60,000,000 in compensation. (Id. at 63.) The Grievance Coordinator
rejected the grievance on May 15, 2018, because the grievance addressed more than cne issue
in violation of the grievance procedure. (Id. at 65.) Plaintiff filed an appeal of the grievance
rejection on May 29, 2018, and the Warden denied the grievance on June 8, 2018. (Id. at 67,
69.) The Central Office denied the appeal on September 11, 2018, because Plaintiff grieved

multiple issues and failed to properly follow the grievance procedure. (Id. at 69-70.)

o

. .
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III. DISCUSSION

A. Plaintiff’s Motions to Strike

Plaintiff moves the Court to strike Defendants’ response to his motion for summary
judgement and Defendant Granison’s declaration, arguing they are misleading. (Doc. nos. 152,
158.) These motions should be denied because motions to strike under Fed. R. Civ. Pro. 12{f)(a)
are limited to pleadings, narrowly defined as complaints and ansvy"e_l_'s, and the filings targeted

-

by Plaintiff are not pleadings. See Chavez v. Credit Nation Auto Sales, Inc., 966 F. Supp. 2d

1335, 1344 (N.D. Ga. 2013) (denying motion to strike because declarations are not pleadings);

Foliar Nutrients, Inc. v. Plant Food Sys., Inc., No. 613CV7480RL37KRS, 2014 WL

12625978, at *1 (M.D. Fla. July 14, 2014) (same); Lowery v. Hoffman, 188 F.R.D. 651, 653

(M.D. Ala. 1999) (concluding briefs and affidavit not proper targets of motion to strike).

B. Summary Judgment Standard

Summary judgment is appropriate only if “there is no genuine dispute as to any material
 fact and the movant is entitled to a judgment as a matter of law.” Fed. R. Civ. P. 56(a). “The
mere existence of some factual dispute will not defeat summary judgment unless that factual

dispute is material to an issue affecting the outcome of the case.” McCormick v. City of Fort

Lauderdale, 333 F.3d 1234, 1244 (11th Cir. 2003) (citation omitted).
If the burden of proof at trial rests with the movant, to prevail at the summary judgment
stage, the movant must show that, “on all the essential elements of its case . . ., no reasonable

jury could find for the nonmoving party.” United States v. Four Parcels of Real Prop., 941

F.2d 1428, 1438 (11th Cir. 1991) (en banc). On the other hand, if the non-moving party has
the burden of proof at trial, the movant may prevail at the summary judgment stage either by

7
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[ S A

A

(See_generally doc. no. 151.) The Court finds Plaintiff feiled to exhaust and summary
judgment is proper on this basis alene, without consideration of Defendants’ remaining
summary judgment a;éements. |
1. The Legal Framework for Determining Exhaustion

The Eleventh Circuit has laid out a two-step process for motlens to dismiss and smmrary
judgment motions raising the exhaustion defense. Bryant v. Rich, 530 F.3d 1368, 1374-75 (11th
Cir. 2008). First, the court looks to the factual allegations made by both partles, taking the
plaintiff’s version as true where t}ley conflict, and if in that light the complaint is subject to
dismissal for failure to exh_aus»t_ eelministrative remedies, the defendant’s motion will be granted.

See Turner v. Burnside, 541 F.3d 1077, 1082-83 (11th Cir. 2008) (citing Bryant, 530 F.3d at

1373-74). 1f the complaint is not subject to dismissal at the first step, then at step two the court
makes specific findings to ‘resolve the dieputed faetual issues; with the defendant tearing the
burden of proving Plaintiff has failed to exhaust his administra:tive remedies. Id. Based on its
findings as to the disputed factual issues, the court determines whether the prisoner has exhausted
his avaiiable adrninjstrative remedies 1d. Because exhaustion “is treated as a matter of
abatement and not an ad]udlcatlon on the merits, it is proper for a judge to cons.lder fdct° oqf£§ldi .
the pleadmgs and to resolve factual disputes so long as the factual disputes do not decide the
merits and the parties have sufficient opportunity to develop arecord.” Bryant, 530 F.3d at 1376
(citations omitted).

Section 1997¢(a) of the Prison Litigation Reform Act (“PLRA”) provides that “[n]o

action shall be brought with respect to prison conditions under section 1983 of this title, or any

other Federal law, by a prisoner confined in any jail, prison or other correctional facility until

9
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such administrative remedies as are available are exhausted.” 42 U.S.C. § 1997¢(a). Because

exhaustion of administrative remedies is a “precondition” to filing an action in federai court,

the Eleventh Circuit requires prisoners to complete the administrative process before initiating

suit. Poole v. Rich, 312 F. App’x 165, 166 (11th Cir. 2008) (per curiam); see also

Higginbottom v. Carter, 223 F.3d 1259, 1261 (11th Cir. 2000). “The filing of a civil suit

without properly exhausting all available administrative remedies is a procedural misstep that

is fatal to the underlying case.” McKeithen v. Jackson, 606 F. App’x 937, 939 (11th Cir. 2015)

(per curiam) (citing Johnson v. Meadows, 418 F.3d 1152, 1158-59 (11th Cir. 2005)).

The PLRA’s mandatory exhaustion requirement “applies to all prisoners seeking

redress for prison circumstances or occurrences.” Porter v. Nussle, 534 U.S. 516, 520 (2002).

Moreover, the Coust does not have discretion to waive the requirement, even if it can be shown

that the grievance process is futile or inadequate. See Smith v. Terry, 491 F. App’x 81, 83

(11th Cir. 2012) (per curiam) (citing Alexander v. Hawk, 159 F.3d 1321, 1325-26 (1ith Cir.

1998)). Under the PLRA, the Court has no discretion to inquire into whether administrative

remedies are “plain, speedy, [or] effective.” Porter, 534 U.S. at 524; see also Alexander, 159
F.3d at 1326. Rather, under the PLRA’s “strict exhaustion” requirement, administrative
remedies are deemed “available” whenever “‘there is the possibility of at least some kind of

relief.”” Johnson, 418 F.3d at 1155, 1156.

Furthermore, the PLRA also “requires proper exhaustion.” Woodford v. Ngo, 548 U.S.
81, 93 (2006). In order to properly exhaust his claims, a prisoner must “us[e] all steps” in the
administrative process; he must also comply with any administrative “deadlines and other

critical procedural rules” along the way. Id. at 90 (internal quotation omitted). If a prisoner

10
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fails to complete the administrative process or falls short of compliance with procedural rules

governing prisoner grievances, he does not satisfy the exhaustion requirement. Johnson, 418
—_ ~

- - —

F.3d at 1159.
2. The Administrative Grievance Procedure
Upon admission to GDC, prisoners receive an oral summary of the grievance
procedures and an outline in their Orientation Handbook, and prisoners may review the

complete grievance procedures, as set forth in GDC Standard Operating Procedures (

SOP”), in the law library of each GDC facility. (Wilson Dec.,q 8.) Two versions of the SOP
—

apply hf_rf_:_h@e_d on the timeline of Plaintiff’s allegations and grievances.

—

i. SOP 11IB05-0001, Effecti\fe Date of July 20, 2015
The grievance Plaintiff filed while incarcerated at JSP was subject to the requirements
of SOP 11B05-0001, Policy No. (“PN”) 227.02, which became effective on July 20, 2015. (See
Wilson Dec. & Attach. 1, doc. no. 145-3.) The administrative remedies précedure co@ences
with th;: filing of the Original Grievance, and the inmate has tM@}‘ ggys_from “the date
the offender knew, or should have kn'own, qf the facts giving rise to the grievance” to sign the

Original Grievance and give it to a Counselor. (Attach. 1, doc. no. 145-3, § V I(D).(],)-‘(4).)

“The complaint on the Grievance Form must be a single issue/incident.” (Id. § VI(D)(2).)

Once the Counselor gives the grievance to the Grievance Coordinator, they will screen it in

order to determine whether to accept it or recommend that the Warden reject it. (Id. § VI(D)(3),

(5)(a).) If the Warden rejects the grievance, the inmate may appeal the rejection to the Central

Office. (Id. § VI(D)(3)(H).)

11
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Dif the Grievance Coordinator accepts the grievange or the Warden rejects the
coordinator’s recommendation to reject t;xéi grievance, the Grievance Coordinator will appoint
a staff member to investigate the complaint. (Id. § VI(D)(6).) After the staff member prepéres
a report, the Grievance Coordinator submits a recommended responée to the Warden. (Id.)
The Warden or a designee reviews the grievance, the report, and the recommenciation and
issues a decision in writing. (Id.) The Warden has forty days from the date the offender gave
the Original Grievance to the Counselor to deliv¢r a dec‘ision\, but a onetime ten calendar day
exteﬂéion may be grapted. dd. § VI(D)Y(7).)

Thé inmate then has seven calendar days from the date they receive the response to file
a Cen’;ral Qfﬁce Appeal to the Ofﬁceﬁ of the Commissioner, but this Fime limit may be waived

for good cause. {Id. § VI(E)(2).) If the Original Grievance is rejected, or if the time aliowed

for a response to the Original Grievance has expired without action, the offender may file a

Cen.tral_O‘fficeﬂ Appeal. ;(I_d_. §§ VI(E)(3)-(4).) The Office of the Cornmissioner or his decignee
theﬂ has 100 calendar days after receipt of the grievance appeal to deliver a deciston to t?e
offender, at which time the grievance proc?dure is complet;. (dd. § VI(EX7).)

'An. inmate is limited to two active grievances. (Id. § VI(B)(5)(2).) In order to fiie a
new grievance whiie he has two pending, the iﬁmate must drop 6ne of the outstanding
grievances. (Id. § VI(B)(5)(a)(1).) If the inmate does not want to drop one of his outstanding
grievances, the third grievance will not be processed. (Id.) The following threc typss of
grievances do not count toward the two grievance limit: (1) emergency rgrri;eyggcgs\; 2)
grievances that involve allegations.of physical abuse with significant injury tq the 1nmat; or

sexual assault; and (3) grievances that the Grievance Coordinator determines involves an

12
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important issue of prison security or administration, such as a serious threat to life, health, or

—

safety of any person. (Id. § VI(B)(5)(b).)

ii. SOP 11B05-0001, Effective Date of February 26, 2018

The grievance Plaintiff filed while incarcerated at WSP was subject to thc? requirements
of SOP IIB05-0001, PN 227.02, Which became effective on February 26, 2018. (See Wilson
Dec.- & Attach. 2, doc. no. 145-3.) The grievance procedure has two steps: (1) Original
Grievance, and (2) Central Office Appeal. (Attach. 2, doc. no. 145-3, § IV(C).) The
administrative remedies procedure commences with filing the Original Grievance with a
counselor. (Id. § IV(C)(1)(c).) The counselor forwards the grievance to the grievance
coordinator, \;vho must screen the grievance to determine whether to accept it for processing
or recommend the Warden reject/ it. (Id. § IV(C)(1)(e)(i).) The inmate has ten calendar days
from “the date the offender knew, or should have known, of tﬁe facts giving rise to the
grievance” to file the grievance. (Id. § IV(C)(l)(dj.) The timeliness rqquirements of the
administrative process may be waived upon a showing of good cause. (Id.)

The SOP requires the Warden give a response to the counselor to deliver to the inmate

within forty calendar days of its original receipt; a onetime ten-calendar-day extension may be

i —

—

granted. (Id. § IV(C)(1)(g).) Once the offender receives the Warden’s response, or if the time
allowed for a response to the grievance has expired without action, the offender may proceed
to step two of the grievance process, a Central Office Appeal. (Id. § IV(C)(2).) The inmate
has seven calendar days from the date he receives the response to the grievance to file a Central

Office Appeal, but this time limit may be waived for good cause. (Id. § IV(C)(2)(b).) The

13
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Commissioner or his designée then has 120 calendar dayo after receipt of the grievance appeal
to deliver a decision to the offender. (Id. § IV(C)(2)(e).)
3. Plaintiff’s Failure to Exhaust

Plaintiff signed the original complaint against Defendant Granison and other
defendants on July 29, ?_917, and 1t was filed in the Superior Court of Johnson County on
August 25, 2017. (goc. no. 1-3.) Plaintiff filed Grievance Number 240984 on April 6? 2017,
alleging Defendant Granison refused to provide him vegetarian trays in violution of his
religious beliefs. (Wilson Dec., 19 & Attach. 4.) The Warden denied the grievance on April
28, 2017, and Plaintiff filed an appeal on May 3, 2017. (Id., Attach. 4, p. 57.) The
con;missioner or his designee had 100 days, untrl August 11, 2017, to respond to the appeal.
(Wilson Dec., 9 15.) The Central Office denied the appeal on October 12, 2017. (Id. 919 &
Attach. 5.) Plaintiff does not dispute he signed hlS original complaint on iu_lzq%9 3917 before
expiration on August 11th of the 100-day deadline for the Central Office to decide the appeaj.
Howevor, he claims that because rhe complaint was not docketed by the Superior Court of
Johnson County until August 25; 2017, fourteen days after the August 11th appeal response
deadhne he fully exhausted h1s administrative remedies before filing suit. (Doc. no. 156 o3
4.) The Court disagreos. L /f L A

“The time the statute sets for determining whether exhausting of administrative

remedies has occurred is when the legal action is brought because it is then that the exhaustion

bar is to be apphed ” Goebert, 510 F.3d at 1324. Plaintiff “brought” this legal action when he

51gned hlS original complaint on July 29, 2017. Harris, 216 F.3d at 974. Under the prison
mailbox rule, Plaintiff’s complaint is deemed filed when delivered to prison officials for

14
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mailing, and the signature date is assumed to be the day of delivery to prison officials. Houston

e . R a “"" Bl );)(- L F ///1;./{'
v. Lack, 487 U.S. 266, 275-76 (1988). /' 7/ =Ci? /0 2 dio /o T
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The untimely denial of Plaintiff’ s appeal is irrelevant because Plaintiff filed the

[ ;

complaint while the grievance procedure was incomplete by filing it before expiration of the

100-day deadline. See PN 227.02 § VI(E)(7); see also Jarrell v. Corizon Health Inc., No. 4:17-

CV-601‘1573-CDL—MSH, 2018 WL 3419264, at *3 (M.D. Ga. July 13, 2018) (ﬁnding‘Piaintiff
failed to exhaust by filing suit before deadline expired for Commissioner to respond tc appeal).
because Piaintiff was required to fully exhailst l?efore pursuinglg § 1983 lawsuit. Sinith, 491
F. App’x at 83.r |

Plaintiff filed the second grievance, Grievance Number 266050, against Warden
Caldwell on April 26, .%0_1_8' (Wilson Dec., 20 & Attach. 6.) Plaintiff sought to add Warden
Caldwell as a ﬁew defenciant in his Third Amended Complaint, which he signed on Ap:il 3@,
291 8, and the state court docketed on May 8’.201 8. (Doc. no. 1-3.) The grievance was rejected

by the Grievance Coordinator on May 15, 2018, and Plaintiff filed an appeal on May 29, 2018.

(Wilson -Dec., Attach. 6, pp. 65, 69.) Plaintiff did not exhaust his administrative g'eﬁledies

because tﬁe amended complaint adding Warden Caldwell as a defendant was both signed and
docketed before Plaintiff received é grievance response and filed an appeal. Additionaily, the
Grievance Coordinator rejected the grievance because it raised at least three issues, in violation
of the single issue/incident requirement. (Id. at 65.) The exhaustion requirement is not

satisfied if a prisoner falls short of compliance with grievance procedural rules. johnson, 418

F.3d at 1159.
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Plaintiff asserts Defendants waived the exhaustion defense by failing to timely assert it
and by removing the action tc this Court. (Doc. no. 156, pp. 2-3.) Defendants timg¢ly raised
the exhaustion defense in their a’Izs_vE,r\. (Doc. no. 126, p. 2.) Removal is irrelevant because it
does not “change the impo;tant historical fact: [Plaintiff’s] administrative remedies were
unexhausted when he filed his . . . complaint.” Smith, 491 F. App’x at 83.

Because the record confirms Plaintiff did not exhaust his administrative remedies, his

claims are subject to dismissal and Defendants are entitled to summary judgment. See Leal v.

e T — T

Ga. Dep’t of Corr., 254 F.3d 1276, 1279 (11th Cir. 2001) (per curiam) (‘“[U]nti'l such

administrative remedies as are available are exhausted,’ a prisoner is precluded from filing suit
in federal court.”) (citations omitted); Higginbottom, 223 F.3d at 1261. Because the motion
for summary judgment should be granted based on Plaintiff’s failure to exhaust, the Court need
not address Defendant Granison’s remaining arguments. (See doc. no. 145-1, pp. 9-10.)-

D. Plaintiff’s Motion for Summary Judgment

In light of the Court’s conclusion Plaintiff failed to exhaust his administrative remedies,
it is unnecessary to address the merits of his motion for summary judgment. Accordingly,

Plaintiff’s motion for summary judgment should be DENIED. (Doc. no. 139.)

- IV. CONCLUSION

For the reasons set forth above, the Court REPORTS and RECOMMENDS Plaintiff’s
motion for summary judgment be DENIED, (doc. no. 139), Plaintiff’s motions to strike be
DENIED, (doc. nos. 152, 158), Defendants’ motion for summary judgment be GRANTED,

(doc. no. 145), a final judgment be entered in favor of Defendants, and this civil action be

16
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CLOSED.
SO REPORTED and RECOMMENDED this 17th day of August, 2020, at Augusta,

Georgia.

Lo hifo

BRIAN K. EFPS L
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEQRGIA




