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D. Conn.
- 20-cv-564
Merriam, J. -

United States Court of Appeals

FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the T‘hnrgnnd Marshall United States Conrthouse. 40 Fn]ey qumrey

in the City of New York, on the 31 day of February, two thousand twenty-three.

Present: - :
Raymond J. Lohier, Jr.,
Steven J. Menashi, '
Beth Robinson,

~ Circuit Judges.

Jan M. Gawlik,

_ Plaintiff-Appellant, _ ; ‘ :
V. - . 22-1423

Scott Semple, COM’R, Sued in their Individual and
Official Capacities/Dept. of Corrections Personnel, et al., -

Defendants-Appellees, .

Chaniece Parker, Nurse, Sued in their Individual and
Official Capacities/Dept. of Corrections Personnel, et al.,

Defendants.

Appellant, pro se, moves for appointment of counsel. Upon due consideration, it is hereby
ORDERED that the motion is DENIED. Appellant has not met the threshold requirement for
-appointment of counsel. Cooper v. A. Sargenti Co., 877 F.2d 170, 174 (2d Cir. 1989).(per
curiam). It is further ORDERED that the appeal is DISMISSED because it “lacks an arguable
basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319, 325 (1989); Pillay v. INS, 45
F.3d 14, 17 (2d Cir. 1995) (per curiam). : |
- FOR THE COURT: = '

Catherine O’Hagan Wolfe, Clerk of Court

(EXHIBIT#(B)
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From: ° CMECF@ctd.uscourts.gov

Sent: © Tuesday, June 14, 2022-4:57 PM

To: © CMECF@ctd.uscourts.gov : ,

Subject: Activity in Case'3:20-cv-00564-SALM Gawlik v. Semple et al Judicial Evaluation Program
Survey

EXTERNAL EMAIL: This email originated from outside of the organization. Do not click any links or open amy attachments unless
you trust the sender and know the content is safe.- . : o ‘

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to
this e-mail because the mail box is unattended. . o '
#**NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
_attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees ,
apply to all other users. To avoid later charges, download a copy of each document during this first '
viewing. However, if the referenced document is a trans cript, the free copy and 30 page limit do not

apply. :
U.S. District Court

District of Connecticut

Notice of Electronic Filing

The following transaction was entered on 6/14/2022 at 4:57 PM EDT and filed on 6/14/2022
- Case Name: Gawlik v. Semple et al

Case Number: 3:20-cv-00564-SALM

Filer: '

WARNING: CASE CLOSED on 06/14/2022

Document Number: No document attached

Docket Text: . o

JUDICIAL PROCEEDINGS SURVEY - FOR COUNSEL ONLY: The foliowing link to the.
confidential survey requires you to log into CM/ECF for SECURITY purposes. Once in CM/ECF
you will be prompted for the case number. Although you are receiving this survey through
CMIECEF, it is hosted on an independent website called SurveyMonkey. Once in N
SurveyMonkey, the survey is located in a secure account. The survey is not docketed and it is
_ not sent directly to the judge. To ensure anonymity, completed surveys are held up to 90 days
before they are sent to the judge for review. We hope you will take this opportunity to
participate, please click on this link: , , ‘ :

https:IIecf.ctd.Uspourtr%.govlcgi-binlDispatch.pl?survey

(Caffrey, A.) ,
(EXHIBIT#(A)
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

© JAN M. GAWLIK

Plaintiff _ : ' _
V. - - : - No. 3:20cv564(SALM)
SCOTT SEMPLE, SCOTT ERFE,
CZEREMCHA, WATSON,
CHANIECE PARKER, SMITH, BUCKLAND,
BROWN, PARKER, CUNNINGHAM,
ANGEL QUIROS, CHARLES WILLIAMS,
MEJIAS, JOHN B. CERUTI,
EDMUND VAYAN, and JAMES ROVELLA

Defendants.

JUDGMENT
- This matter came up for consrderatron on the I\/Iotlon for.Summary Judgment filed
by Defendants Brown, Buckland, Cunnlngham Czeremcha, Scott Erfe, Parker, Angel
Quiros, Scott Semple, Smrth Watson, and Charles Wlllrams [Doc. #56], before the
Honorable Sarah A. L. Merriam, Un|ted States District. Judge Defendants Chanlece
.Parker Menas John B. Cerutl Edmund Vayan, and James Rovella were dlsmrssed on
September 27, 2021, upon entry of an Initial Review Order [Doc. #25]. On June 14,
2022, the Court, having considered the full record of the case including applicable
| principles of law, entered a Ruling that GRANTED the' Defendants’ Motion for Summary
Judgment. Itis hereby; o |
ORDERED ADJUDGED and DECREED that judgment. shall enter in favor of the
Defendants Brown, Buckland, Cunningham, C_zeremcha, Scott Erfe, Parker, Angel
"'Quiros, Seott Semple, Smith, Watson, and Charlee Williams, against the Plaintiff Jan M.

Gav_vlik_, consistent with the Court’s Ruling and this case shall be ‘c_losed. .

(EXHiBIT#(A)
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* Dated at New Haven, Connecticut, this 14" day of June, 2022.

DINAH MILTON KINNEY, Clerk

By: Is/ ‘
Andrew Caffrey
Deputy Clerk

. EOD: 6/14/2022

(EXHIBiT#(A)




UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on
the 315t day of July, two thousand twenty-three,

Presentr—Raymond I LohierJr

Steven J. Menashi,
Beth Robinson,

Circuit Judges,

Jan M. Gawlik, . | ORDER
. , . ' Docket No. 22-1423
_ Plaintiff - Appellant,

V.

Scott Semple, COM'R, Sued in their Individual and
Official Capacities/Dept. of Corrections Personnel, Scott
Erfe, Warden, Sued in their Individual and Official
Capacities/Dept. of Corrections Personnel, Czeremcha,
Lieutenant, Sued in their Individual and Official
Capacities/Dept. of Corrections Personnel, Watson,
Captain, Sued in their Individual and Official
Capacities/Dept. of Corrections Personnel, Smith,

" Officer, Sued in their Individual and Official

Capacities/Dept. of Corrections Personnel, Buckland,
Officer, Sued in their Individual and Official
Capacmes/Dept of Corrections Personnel, Brown,

Officer, Sued in their Individual and Official —
Capacities/Dept. of Corrections Personnel, Parker,

Officer, Sued in their Individual and Official
Capacities/Dept. of Corrections Personnel Cunnmgham
Officer, Sued in their Individual and Official :

© Capacities/Dept. of Corrections Personnel, Angel Quiros,

Dist. Admin., Sued in their Individual and Official
Capacities/Dept. of Corrections Personnel, Charles
Williams, Rev. Dr., Sued in their Individual and Official
Capacities/Dept. of Corrections Personnel,

(EXHIBIT#(C) -




Defendants - Appellees,

Chaniece Parker, Nurse, Sued in their Individual and

Official Capacities/Dept. of Corrections Personnel, John
' B. Ceruti, State Trooper Lieutenant, Badge #044,

Internal A ffairs Unit, Sued in their Individual and

Official Capacities/Connecticut State Police (DESPP),

Edmund Vayan, State Trooper, Detective, Badge #1182,
- Division of Major Crimes, Sued in their Individual and

Ofﬁuxal CayauitiUS/ICULmuCﬁuut StatePolice (DESPP },
James Rovella, Commissioner, Dept. of Emergency
Services and Public Protection, Superior Respondent,
Sued in their Individual and Official
Capacities/Connecticut State Police (DESPP), Mepas
State Trooper, Badge #1067, Sued in their Individual and
Official Capacities/Connecticut State Police (DESPP),

Defendants.

Appellant Jan M. Gawlik filed a motion for recon51derat10n and the panel that determined
the motion has considered the request.

IT ISHEREBY ORDERED, that the motion is denied.

For The Cburt:
Catherine O'Hagan Wolfe,
Clerk of Court

(EXHIBIT#(C)
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

JAN M. GAWLIK -

_ - Plaintiff :
V. ‘ ‘ o No. 3:20cv564(SALMY
SCOTT SEMPLE, SCOTT ERFE,
CZEREMCHA, WATSON, .
CHANIECE PARKER, SMITH, BUCKLAND, r
BROWN, PARKER, CUNNINGHAM, :
ANGEL QUIROS, CHARLES WILLIAMS,
MEJIAS, JOHN B. CERUT],
EDMUND VAYAN, and JAMES ROVELLA

Defendants.

JUDGMENT

This matter came up for consideration on the Motion for Summary Jud_c‘;m.ent filed
by Defendants Brown, Buckland, Cunningham, Czeremcha, S'cottE_rfe, Parker, Angel
Quiros, Scott ‘Semple, Smlth Watson, and Charles Wllhams [Doc. #56], before the -
Honorable Sarah A. L. Merrlam United States District Judge. Defendants Chanlece |
_Parker Mejlas John B. Ceruti, Edmund Vayan and James Rovella were dismissed on
September 27 2021, upon- entry of an Inltial Revuew Order [Doc #25]. On June 14 -
2022, the Court havmg con3|dered the full record of the case including apphcable
_prmcrples of Iaw entered a Ruhng that GRANTED the Defendants’ Motlon for Summary
Judgment It is hereby,

ORDERED ADJUDGED and DECREED that judgment shall enter in favor of the
Defendants Brown, Buckland, Cunmngham Czeremcha, Scott Erfe Parker, Angel
Qwros Scott Semple, Smith, Watson, and Charles Williams, against the Plaintiff Jan M.

Gawlik, consistent with the Court's Rullng and this case shall be closed.

(EXHIBIT#(J') - o
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" Dated at New Haven, Connecticut, this 14t day of June, 2022.

DINAH MILTON KINNEY, Clerk

By: /sl -
Andrew Caffre
Deputy Clerk

- EOD: 6/14/2022

(EXHIBIT#(J ) —
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UNITED - STATES. DISTRICT COURT
DISTRICT OF CONNECTICUT

V.

—————————————————————————————— X

JAN M. GAWLIK - . Civil No. 3:20CV00564 (SALM)
SCOTT. SEMPLE, et al. . June 14, 2022
______________________________ X

RULING ON DEFENDANTS’ MOTION FOR SUM'IARY‘JUDGMENT

Self—represehted plaintiff Jan M. Gawlik (“Gawlik” or
“plaintiff”), a senﬁehced inmatel at Chéshife Correctional °
,Institution_(“Cheshife”), brings this action relating to events
occurring during his incarceration in the cﬁ;tody of thé
Connécticut Deparfmént of Correction (“DOC”).

Pursuant. to Fédefal_Rule ofACivil Piodedufe 56 (a),
défendants Brown, Bﬁckland, Cunninghaﬁ, Cze:emcha,vErfe,'Parker,
Quiros, Semple, Smith, Watson, and Williams (“defendahts”) move

for summary judgment on the ground that “there is no triable

1 The Court may take judicial notice of matters of publlc récord.
See, e.g., Mangiafico v. Blumenthal, 471 F. 3d 391, 398 (2d Cir.
©2006); United States v. Rivera, 466 F. Supp. 3d 310, 313 (D.
Conn. 2020) (taking judicial notice of BOP inmate locatlon
information); Ligon v. Doherty, 208 F. Supp. 2d 384, 386
(E.D.N.Y. 2002) "(taking judicial notice of state prison website
inmate location information). The Court takes judicial notice -of
the Connecticut DOC website, which reflects that Gawlik was
sentenced on January 9, 2015 to a term of imprisonment that has
not expired. See

- http: //www ctinmateinfo.state.ct. us/detallsupv asp?id 1nmt num=1
38888 (last visited June 13, 2022).

1

L | (EXHIBIT#( J)
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issue of material fact that ‘the Plaintiff ... , failed to
exhaust his administrative remedies as requiréd by the Prison
Litigation Reform Act([.]” Doc. #56 at 1. For the reasons set :

forth below, defendants’ Motion for Summary Judgment [Doc. #56]

is GRANTED.

T. PROCEDURAL BACKGROUND
Plaintiff brought this action on April 27, 2020. See Doc.

#1. On that same date,iplaintiff filed a motion for leave to

.p;oceed in forma anperié. See Doc. #2; Plaintifffs motibn'was
denied; see Doc. #12, and.oﬁASeptémber 2, 2020, plaintiff paid‘
the filing fee. On September 27, 2021, -Judge étefan R. |

" Underhill, the then4pre$iding Judge, conducted an'initial review
of the Complaint. §g§.Doc. 425. Judge Underhill permitted®the

following claims to proceed: , (

(1) the Eighth Amendment excessive force claim asserted
agalnst Lieutenant Czeremcha and Officers Buckland,

Brown, Smith, Parker, and Cunnlngham_ln their 1nd1v1dual

- capacities; (2) the First Amendment free exercise claim
asserted against Lieutenant Czeremcha, Captain Watson
and Officers, Smith, Buckland, Btown, Parker, and
Cunningham in their individual and official capacities
‘and against Commissioner Semple, Warden Erfe, District
Administrator Quiros, and Director Williams in their
officials capacities to the extent that Gawlik seeks
injunctive relief related to the claim; - and (3) the
[Religious Land Use and Institutionalized Persons Act of
2000 (“RLUIPA”)] claim asserted against Lieutenant
Czeremcha, Captain Watson, Officers, smith, Buckland,
Brown, Parker, -and Cunningham, Commissioner Semple,
Warden Erfe, District Administrator Quiros, and Director
Williams in their official capacities for injunctive and
declaratory relief.

(EXHIBIT#( J")
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I will additionally exercise supplemental jurisdiction

‘over the state law assault and battery claims raised

against Officers Buckland and Brown in their individual

capacities. '
Id. at 39. On October 15, 2021, this case was tranéferfgd to the
undersigned “for all further proceedings.” Doc. 428

On December. 14, 2021, defendants filed a Motion to Dismiss
the official capacity claims. See Doc. #34. That motion remains
pending.? On DecembeerO, 2021, the Court entered a Scheduling
and Case Management Order that ordered “each defendant [to]
determine whether theére is a basis to dismiss this action, in

~whole or in part, for any reason,'includihg but not limited to

the'following:.(a)'failure to exhaust administrative

)
’

2 Defendants’ motion to dlsmlss is limited to the official
capac1ty claims. See Doc. #34 at 1. Deferidants assert that
“[pllaintiff failed to effect official capacity service in
accordance with Rule 4 of the Federal Rules of Civil Procedure.
Id. Ordinarily, the Court would grant plaintiff another
opportunlty to effect proper service. See Fed. R. Civ. ‘P. 4(m)
(“[I]f the plaintiff shows good cause for the failure([]” to
timely effect service, “the court must extend the time for
service for an appropriate period.” (empha51s added)); Harrison
v. New York, 95 F. Supp. 3d 293, 317-20 (E.D.N.Y. 2015)
(explainirng the factors considered by the Court when determining
whether to grant an extension where plaintiff has not shown good
cause) . However, the question of whether plalntlff “has properly
exhausted his administrative’ remedles pursuant to the PLRA is
dlSpOSltlve of the official and- ‘individual capacity claims.
Thus, the Court finds it approprlate to resolve defendants’
‘motion for summary judgment first, to. avoid any unnecessary
expense to plaintiff that would result from attempting to
properly serve defendants in their official capacities.
\

(EXHIBIT#(J )
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remedies([.]” Doc. #35 at 4. The Séheduling and -Case Management
Order further stated:

If a defendant believes that there is a sound basis to

assert that the matter should be dismissed for failure

to exhaust administrative remedies, but that -such a

question must be determined by a motion for summary

judgment -rather than a motion to dismiss, defendant may

file a preliminary motion for summary Jjudgment on or

before February 11, 2022, on that issue.
Id. (emphasis'removed).

On February 8, 2022, as permitted by the Scheduling and
Case Management Order, defendants filed a motion for summary
judgment, limited to the argument that plaintiff failed to
exhaust his administraﬁive remedies. See Doc. #56. The Court
’granted plaintiff an extension of time to file a'response,‘see'
Doc. #61, and on March 31, 2022, plaintiff filed an objeétion to
,defendantsg motion for summary judgment. See Doc. $#76. On April
13, 2022, defendants filed a reply. See Doc. #80. On April 21,
2022, plaintiff filed a “reply to defendants reply of objectioh
ré::early motion for summary judgment[.J?ﬂDoé. #81 at 1 (sic).3

'II. SUMMARY JUDGMENT STANDARD

Summary Jjudgment is appropriate when “the movant shows: that

3 The Court notes that this filing is, effectively, a sur-reply.
The Local Rules provide: “No sur-replies may be filed without
- permission of the Court, which may, in its discretion, grant
permission upon a showing of good cause.” D. Conn. L. Civ. R.
7(d) (emphasis added). The Court has considered the arguments
raised in plaintiff’s sur-reply; however, plaintiff is reminded
of the importance of complying with . the Federal and Local Rules.

(EXHIBIT#(J ) e
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.there is;no genuine dispute as.tb any materigl fact and the.
movant is entitled to judgment as a matter of law.” Fed. R. Ci&.
P. 56(a).v“The pa:ty seeking summary judgment has the burden.to
_demonstrate that no genuihe issue of material fact exists.”

Marvel Characters, Inc. v. Simon, 310 F.3d 280, 286 (2d Cir.

2002) . The moving pafty'may discharge this burden by “pointing

out to the district court ... that theré is an absence of

eﬁidence to support thg ndnmoving party’s case;” Celotex Corp.
vilcétrett,_477 UNS; 317, 325 (1986). “In mqyihg for summary
judgment against a party who will bear the ultimafe burden of
proof at trial, the movant’s burden will be satisfied if he can
point to an absence of'eQidence to support an essential element =

of the nonmoving party’s claim.” Goenaga v. March of Dimes Birth

Defects Found., 51 F.3d 14, 18 (2d Cir. 1995).

. In deciding a motion for summary'judgment, the Court “must
construe the facts in the light most favorable to the non-moving
‘party and must resolve all ambiguities and draw all reasonable

inferences against the movant.” Beyer v. Cnty. of Nassau, 524

F.3d 160, 163 (2d Cir. 2008) (citation and quotatioh marks
omitted). “If there is any evidenbe in the record that could
reasonably support a jury’s verdict for the non—movingrparty,'

summary judgmentimust be denied.” Am. Home Assur. Co. v. Hapag

Lloyd Container Linie, GmbH, 446 F.3d 313,'315'(2d Cir. 2006)

(citation .and quotation marks omitted) .

5 /

. (EXHIBIT#( J )'




Case 3:20-cv-00564-SALM Document 89 Filed 06/14/22 Page 6 of 32

 “[I]n a pro se case, the court must view the submissions by
a more lenient’standard than that accorded to formal pleadings.
.drafted.by laﬁyeis.>}.. This liberél standard, héWever, does not
excuse a EEE se litigan£ from following the procedural

formalities of summary judgment.” Govan v. Campbell, 289 F.

Supp: 2d 289, 295 (N.D.N.Y. 2003) (citations and gquotation marks
‘omitted). A plaintiff’s “pro se status d[oes) not eliminate his

obligation to support his claims with some evidence to survive

summary judgment.” Nguedi v. Fed. Rsrv. Bank of N.Y., 813 F.

App’x‘616, 618 (2d Cir.), cert. denied, 141 S. Ct. 825 (2020).

- “[A] pro se party’s bald assertion, completely unsupported by
evidence is not sufficient to overcome a motion for summary

judgment.” Hamilton v. Gen. Motors. Hourly-Rate Employee’s

" pension Plan, 101 F. Supp. 3d 202, 209 (N.D.N.Y. 2015) (citation

and quotation marks omitted) . |
Pursuant to the Diétrict of Copnecticut Local Rﬁles, “[a]
party-gpéosiﬁg a motion;f§r summary jud§$§ﬁ£;§§§££ file anaﬂrii
ser&g'with the opposition papers a document entitled.‘Locél Rule
56(a)2 Statemenf of F;cts.in Opposition to Summary Judgment,"
whiéh shall include a repfoduction ofveach numbered pa;agraph in
the moving party/s Local que 56(a)l Statemént folleed by a
responée to each paragfaph admitting or dgnying the féct'and/or
objecting.to tﬁe fact as permitte& by Federal Rule of Civil

Procedure 56(;).” D. Conn. L. Civ. R. 56(a) (2) (i) (emphasis

6

(EXHIBIT#C_J ) = P
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added) . When a‘party.fails to controvert a fact.set forth id the
opposing'party’s Local Rule 56(a) (1) statement, it Will be
deemed admitted if'it is “supported by the evidence[.]” D. Conn.’
L. Civ. R. 56(a)(1). |

III. FACTUAL BACKGROUND

The following'facts.are deriﬁed from the parties’
submissions pursuantﬁto‘Local Rule 56(a).and the affidavits,
declaratione, and exhibits attached thereto.

As required, defendants provided the Local Rule 56( )
Notice to Self Represented thlgant Regarding Summary Judgment
a copy of Local Rule 56, and a copy of Federal Rule 56, to:
plaintiff in conjunetion with their-motion for summery judgment.
See Doc. #56-5. Despite this Notice, which explicitly informed
plaintiff that he was required to “respond to specific facts the
movant claims are undisputed (see Local Rule 56(a) (2))” edd to
“support [his] claims with spec1f1c references to ev1dence[ 17
. "Doc. #56-5 at 2, plalntlff did not file a Rule 56(a )('t
1Statement. ihe‘Court specifically drew plaintiff’s attention te
these attachments in its.Eebruary 15, 2022, Order. §ee Doc.'#6i
("“Plaintiff has aleo been protided with the relevant Loeal and
Federal‘tules. §ee Doc. #56-5.”). Plaintiff hes had ample notice
of, and.opportupity to meet, the Local Rdle 56 (a) (2)

requirement, and has failed to do so.
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Defendants noted this failure in their reply. See Doc. #80

at 1. Plaintiff responds that he “must be afforded lenien[cy]”

because he is not an attorney and that “[ilt is well established

that a court is ordinarily obligated to afford a ‘special
solicitude’ to pro-se litigants([.]” Doc. #81 at 1.

The -court is well aware ... that the submissions of a
pro se litigant must be construed liberally and
interpreted to raise the strongest arguments that they
" suggest. This policy of liberally construing pro se
submissions is driven by the understanding that implicit
in the right of self-representation is an obligation on
the part of. the court to make reasonable allowances to
protect pro se litigants from inadvertent forfeiture of
important rights because of their ‘lack "'of legal
training. On the other hand, pro se parties are not
excused from abiding by the Federal Rules of Civil
Procedure. - :

Wilks .v. Elizabeth Arden, Inc., 507 F. Supp. 2d 179, 185 (D.
\ : ;

" Conn. 2007) (citatibns.and guotation marks omitted).
Plaintiff was provided ampie notice of the requirement to

file a Locél Rule 56 (a) (2) statement with his response to

defendants’ motion for summary judgmenf; See Cusamano v. Sobek,
604 F. Supp. 2d 416,426 (N.D.N.Y. 2009) ("[T]he Court extends
special solic;t#de to the pro se litigaﬁt largely by ensuring
that he d% she has received ﬁotice of the consequences éf

failing to properly respond to the motion for summafy'judgment,”

v(emphasis added)); Wu v. Nat’l Geospatial Intel. Agency, No.

3;14CV01603(DJS), 2017 WL 923906, at *2 (D. Conn. Mar. 8, 2017)

:(noting'that the self-represented plaintiff “was advised on two

8
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separate occasions of the need to comply with Local Rule 56 and
specificaliy-of the need to file a LocalvRule 56(a)2 Stateﬁent”.
but had failed to do so, and therefore deeming'the.statements in -
the movant’s Statement of Undisputed Facts admitted).

“[T]o the ektent that [defendants’] factuél assertions are -

properly supported by the evidence the Codrt will deem those

assertions admitted.” Wu, 2017 WL 923906, at *2 (emphasis

added); see also Otero v. Purdy, No. 3:19CV01688(VLB), 2021 WL
4263363, at *10 (D. Conn. Sept. 20, 2021)'(“deeﬁ[ing]
‘Defendants’ 56(a)l stafements to be admitted as they are-
properly suppbrted by the evidence[l” and'the self—represeﬂted
plaintiff did not- file a Local Rﬁle 56(a) (2) statement’.
However, to the extent that a fact is ;efﬁted by plaintiff’s
response to defendaﬁté’ motion for summary judgment, the Court
wili consider thatzfact disputed. See ﬂil&g{ 507 F. Supp. 2d at
i85—é6 (;For ﬁhe purposés-of this motion,.howevér, the court
S o | L , _
shall deem admitted all facts set forth in the Defendant’s
compliant Local Rule 56fa5(1) Statement that arevsubpbrted by
the évidence and'not refuted by the Plaintiff’s oppoéition
memorandum.”) . Accordingly, the Court will deem all facts in-
defendants’ Local Rule 56(a)(l) statement that are éupportéd‘by
the'e§ideﬁce admitted, unless plaintiff’s submissions directly

contradict them. If a fact is disputed, the Court will consider

V(EXHIBIT#(AJ )
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the evidence prdvided by thg parties to determine whether the
dispute is genuine.
| A. DOC Administrgtive Remedy Procedure
Inmates incarcerated at Connecticut DOC faéilities have

\

~access to the Inmate. Administrative Remedies Process outlined in

AdministratiVe Directive 9.6 (“AWD.-9.6”). See generally Doc.
'#5643 at 2-15.4 Plaintiff does not.dispute tﬁat A.D. 9.6 applies.
égg Doc. #76 at 3 (referencing A.D. 9.6 as the governing
procedure) .

A.D. 9.6istates: “The Departmeﬁt mf Correctidn shall
provide a méans for an inmate to seek formal retiew of an issue-
relating to-any.aspeét of an inmate’s confinement that is“
subject to the Commissioner’s authority. The Inmate
Administrative Remedies Processbgnables the Department to
identify individual amd systemié problems, to resolve .legitimate
complaints in a timely manner and to faCilitatevthe

accomplishment of its mission.” Doc. #56- 3 at 2.

¢ A.D. 9.6 was revised on April 30, 2021. See State of
Connecticut Department of Correction, Administrative Directive
9.6: Inmate Administrative Remedies, 3-4 (April 30, 2021),
https://portal.ct.gov/~:

/media/DOC/Pdf/Ad/ADS/AD_0906 Effective 04302021 .pdf.
Plaintiff’s Complaint concerns events allegedly'occurring on
March 26, 2018. See, e.g., Doc. #1 at 5. Accordingly, all
references to A.D. 9.6 throughout this Ruling refer to the
version that was in effect from August 15, 2013, through April
29, 2021, which defendants have attached as Exhibit 2. See Doc.
#56-3 at 2-15. '

10
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The type of remedles available to an 1nmate depends on .
the nature of the issue or condition experienced by the
inmate or the decision made by correctional personnel.
For all matters relating to any aspect of a prisoner’s
" confinement that..are ‘subject to the Commissioner’s
authority and that are not spec1f1cally identified in
subsectlons.(B) through (I} of Administrative Directive
9.6(4), the applicable remedy is the Inmate Grievance
Procedure set forth in 9.6(6).

Gulley v. Bujnicki, No. 3:19CV00903(SRU), 2019 WL 2603536, at *3
(bl Conn. Jﬁne-25, 2019)l Because plaintiff’s claims do'aot
relate te any of the specifically identified matters. in
subsections (B) through (I) of A.D. 9.6(4), his claims are
subject toxthe.Inmate'Gtievance Procedure, Wﬁich is set-fofth in
Subsection 6 of A.D. 9.6. See boc. #56-3 at 3, 6-11. Plaintiff
aoes not dispute.that the Iamate Grievance'Procedure applies.
The Inmate Gfievanee Procedure entails an-informal step,
followed by up to three formal steps.

“An inmate must attempt to seek informal resolution prior
to flllng an inmate grievance.” Id. at 6. An inmate may attempt
lnformal resolution “verbally with the approprlate staff’member
or with apsupervisor/manager. If the vetbal option does not
4resolve_the‘issﬁe,_the inmate shall submit-a written request via
CN 9601, Inmate Request Eprmu” lé; Prisoa staff are required te
respond “within 15 business days from receipt of the written
) teéuest!”i;g; |

“An inmate ﬁay file a grievance’if;the inmate ia not
satisfied with the informal resolutioa offered.” Id. at 7. “The

11
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grievance must be filed within 30 calendar days of the
occurrence ot discovery of the cause of the.grievanee.f id; This
grievance must be submitted on a “CN 9602, Inmate Administrative
Remedy'Form[,];vand the inmate must “attach CN 9601, Inmete
Request Form, containing the appropriate staff member’s
response[.}” Id. “If the inmate was unatle to obtain a blank CN
. 9601, Inmate Request Form, or did not receive a timely response
to the inmate reqnest, orffer e similat‘valid reason).the inmate
shall include-an explanation indicating why CN 9601, Inmate
Request Form, is not attached.;vzd; The inmate must submit the
CN 9602 by depositing it “in the Administrative Remedies bex.”
Id. This is commonlj known as a “Level 1” grievance. Id. at é.

A;D. 9.6 provides that each Level 1 grievance “shell be
reviewed for:complianee with the InmateiGrievance Procedure and
investigated it the grievance is accepted.” Id. DOC‘staff must
resandA“in writing within 30 business days of reeeipt[.i" Id.
An inmate)s grievance may'be tRejected, Denied, CQmpromised,,
Upheld or‘Withdrawn.“ ld; at 7.

“An inmate may appeal a Level 1 diqusition to Level 2
within five (5) calendar days of.receipt of the decision{,]” or f
“[1i1f a response t% a Level 1 grievance is not received witnin
.30 business days{.]1% Id. at 8. “A grievance eppeal filed by an
inmate confined in a Connecticut correctional facility shall be

decided by the appropriate DistrictvAdministrator[]” “within 30

12
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business days_of-feceipt[.]” Id. Level 2 1is “the final level of
" appeal for all grievances except as'proﬁided in Sebtion 6(L)” of
A.D. 9.6. Id.5
"The DOC maintains “ta] grievance file ... at each level for

each grievancel,]” whiéh “include{s] a cépy of the grievanée,
each response, and any supporting dchments-submitted'in supporf
of'the grievance, preseﬂted during investigation,.or rélied upon
in the decision.” Id. at é. Ad&itiénally, the DOC maintainé a
“Grievance Log,” form CN 9608, which “include(s] the name and
number of the grievant,‘the dates of initial receipt and of the
-response at that level,‘a brief_description of the probleﬁ and
the disposition.” Id. at 10.

B. Events Undérlying the>Complaint and Motién

On March 26, 2018, plaintiff‘wa; “issued a class A
disciplinarvaéport” “and was to be éscortéd and confinéd{tg
‘[Cheshire’S].Restrictive Housing Unit (‘RHU’) until April 2,
2018.” Doc. #56-2 at 3; see also Doc. #76 at 2; Doc. #1 at 5,

49-52. “Before esborting Plaintiff to RHU on March 26, 2018,

[defendant] Brown applied wrist restraints to Plaintiff. Brown \

5 In limited circumstances, an inmate may appeal a Level 2
disposition to Level 3. See Doc. #56-3 at 8. Level 3 review is
available only if the grievance: “1. challenges Department level
policy; 2. challenges the integrity of the grievance procedure;
or, 3. exceeds the established 30 business day time limit for a
Level 2 grievance response.” Id. Nome of these circumstances are
applicable to plaintiff’s grievance.

13
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then secured Plaiﬁtiff’s right-side whilé [defendaﬁt] Buckland
secured Plaintiff’s iéft side, both utilizing the reverse
wristlock position.” Doc. #56-2 ét 3 (citations omitted); see
also Doc. #76 at 2-10; Doc. #1 at 5-6, 52, 55. “Upon arrival at
RHU,”Vblaintiff was strip-searched, during which prqcess
defendant “Czerémcha confiscated Plaintiff’s rosary and cross.”
Doc. #56-2 at 3; see also Doc. #76 at 11; Doc. 1 at 8, 53-54.
Plaintiff remained in RHU from March 26, 2018, to April 2, 2618.
See Doc. #56-2 at 3; Doc. #76 at 2. ' |

On_April 12, 2018, plaintiff submitted én Informal
'Résolution,»stating that his cross and rosary were fconfiscated,
for no reason,” during that incident, aﬁd asking: “Why was my -~
rosary and cross (confiécateq/butside of d;rective policy.” Doc.
" #1 at 78 (sic); see glgg Doc. #56—2 at 4}vDoc,A#56—4 at 49. On
April 25, 2018, defendant Czeremcha respoﬁded to plaintiff’s ,
Informal Resolution, explaining that plaintiff’s rosary and

cross were confiscated because they are “metal and can pose a

' threat to safety and security." Doc. #1 at 78 (sic); see also
Docs. #56-2 at 4; #56-4 at 49.

SN . .o . :
Plaintiff filed-a Level 1 grievance, asserting that

“illegal confiscation of inmate$ religious articles; (rosary-

cfoss)[]” occurred 6n Maréh 26, 2018. Doc. #56—4'at 41; Doc. #l

"at 68 (sic). Plaintiff dated this‘grievance April 26, 2018. See

id. In his Level 2 Appeal, plaintiff asserted that he filed this

14
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grievance on April 26;'2018. See Doc. #56-4 at 40; Doc. #1 at
70. Plaintiff’s‘cbmplaint also sﬁates that thié‘grievaﬁce was
filéd on April 26, 2018. §§g.Doc. #l at‘l2. In his oppésition to
defendants’ motion for summafy judgment;-hOWever, plaintiff |
asserts for.the first time that he filed thig grievance én April
25, 2018. See Doc. #76 at 3. Defendants assert that the
grievance was filed on Apfil_26, 2018.A§gé Doc. #56-2 at 4. The
‘grievance was nof recéived until May 3, 2015.'§g§ id.; ‘Doc. #56-
4 at 41; Doc. #1 at 68.6

on Méy 7, 2018, plaiﬁtiff/s Level 1 grievance was rejected
with the following_explanatiop: “Per Administrative Difegtive
9.6 seétion 6C Filiné a Grievanée. ‘The grievance must be filed
:withinméo-calendar days of the occurrencé or discovery'of the
cause of the grievance_'” Doc. #76 at'25v(sic); égg glgg Doc.
456-2 at 4; Doc. #1 at 12, 68. On May 8, 2018, plaintiff filed a
Level 2 Appeal,'assérting that he “was sustained a religious
substantial burdent]” and “éiléd a timely grievance on
4/26/2018, which is (30 days), as (9.6 A.D. Section 6(c))/
states.” Doc. #76 at 28 (sic); see also Doc. #56-2 aﬁ 4; Doc. #1
at 70. Pléintiff’s Level 2 Appeal Was rejected'with the

following response: “The number of calendar days from the

6 The Court takes judicial notice of the fact that April 25,
2018, was a Wednesday; April 26, 2018, was a.Thursday; and May
3, 2018, was a Thursday. ’ : : :

P s
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océurrence when your réligious i£em was confiscated (3/26/18),
to the date you filed your grievance‘(4/é6/18) totals 31 days.
Accordingly,.YOurvlevel 2 grievance appeal is rejected. This
grievance was filed improperly, therefore it is not exhausted
however does not meet. the criteria-for a.level 3 review;” Doc{
#76 at 28 (sic); §§g.§;§9 Doc. #56-2 at 4; Doc. #1 at 70.
Defendénts provided'a coéy of the “Grievance Log” as an
eghibitito their mdtion. TheiGrieﬁ@nce Log inCludes the.
following information for eaéh grievanceé'inmate name; inmate
ﬁumber;-gfiévance sSummary; subjécﬁ code; fa;ility number; fiécal
yeér;7 and the date received, date disposed, and the,dispositioh_
at levels one,’two(_and three, if applicable. §éngoc. #56-4 at
6-37. The Log is accompanied by an Affidavit of Corregtional
Counselor Cooper (thg “Coéper Affidavit”) ce?tifying that it.is
a “true and correct copy of the Cheshire C.I. Grievance‘Log”
from “December 2017 [to] August 2018.” Eg;‘at 2. Plaintiff dées

mqg?_dispute, or indeed even address(_pgg gccpracy;of thew“ 

Grievance Log. See generally Docs. #76, #81.

7 “Connecticut’s fiscal year begins on July 1 .of a calendar year
and ends on June 30 of the following calendar year.” '

Colon de Mejias v. Malloy, 353 F. Supp. 3d 162, 169 n.3 (D.
Conn. 2018), .aff’d sub nom. Colon de Mejias v. Lamont, 963 F.3d
196 (2d Cir. 2020). The Grievance Log shows information from
December of Fiscal Year 2018 to August of Fiscal Year 2019,
which corresponds to December of Calendar Year 2017 to August of
Calendar Year 2018. See generally Doc. #56-4 at 6-37.

16
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The Cooper Affidavit stateé that plaintiff filed a
grievance'“;ega;ding rosary béaas in RHU” which was received on
May 3, 2018. boc. #56-4 at 3. The Cooper-Affidévit further
asserts thét “[pllaintiff did not file aﬁy grievanéeA;egarding
an éxcessive force incident, an assault, or battery on March 26,
2018.7 Id. |

-The Gr%evande Log reports that plaintiff’; Level 'l
grievance for “Rosary Beads in RHU” was ;eceived on May 3, 2018,
and rejected on May 7, 2018, and‘that the Levei 2 appeal of that
grievance waé received on May 16, 2018? and rejécted on May 31,
.2018. §gg';g; at 7. The Grievance Log reveals a total of seven
grievances filed by plaintiff during the ﬁine—month period
captured; ﬁhe summaries of tﬁe remaining six grievanc¢s coﬁfirm
that "they are unrelated to the events of March 26, 2018. See id.
at ‘14, 18, 22, 32, 36;

V. DISCUSSION
| A Aééiiéable Law

The'Erisoner Litigation Réform Act (“PLRA”)'provides: “No
éctiop shail'be b:oughf with respect to prison'condifions under
section 1983 df this title, or any other Federal law, by a
prisoner c?nfined in any jail, Rtison, or other corregtional
facility u;tilvsuch administfative remedies as a&e,availablé are
exhausted.” 42 U.é;C. §1997e(a). “[Tlhe PLRA’s exhaustion

requirement applies to all inmate suits about prison life,

17
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whether they involve general circumstances or particular

episodes, and whether they allege excessive force or some other

wrong.” Porter wv. Nussle, 534 U.S. 516, 532 (2002).

“"The Supreme Court ﬁas held thét ‘the PLRA exhaustion
requirement requires prdper exhauétién.'-That is, ‘priséners
. must complete the administrative review process in accordanée
with the épplicable procedural rules =-- ruleé that are defined

not by the PLRA, but by the prison grievance process itself.’”

Johnson v. Killian, 680 F.3d 234, 238 (2d Cir. 2012) (quoting

Woodford V. Ngo, 548 U.S. 81, 93 (2006); and then gquoting Jones
v Bock, 549 U.S. 199, 218 (2007)). “The PLRA’s exhaustion
requirement is designed to afford corrections officials time and

opportunity to address complaints internally before allowing the

initiation of a federal case.” Johnson v. Testman, 380 F.3d.691,

697 (2d Cir. .2004) (citation and quotation marks omitted).
“Proper exhaustion demands compliance with an agency’s

deadlines and other critical procedural rules because no
adjudicative system can function' effectively without imposing
 some ordérly structure on the course of.its proceedings.”

Woodford, 548 U.S. at 90-91. “[FlJailure to file a timely

grievance constitutes failure to exhaust administrative remedies-

as required by the PLRA.” Cole v. Miraflor, No. 02CV09981 (RWS),
2003 WL 21710760, at *2 (S.D.N.Y. July 23, 2003) (emphasis

added) (collecting'Cases); see also Williams v. Comstock, 425
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'F.3d 175, 177 (2d Cir. 2005) (“[Tlhe failure to timely file the
grievance in accordance with IGP rules amounted to a failure to
exhaust administrative remedies in this case.”).

B. Analysis

1. Date of Filing

It is undisputed that plaintiff filed a érieﬁance relaﬁing
to events that éccurred on'March 26, 2018. See Doc. #56-4 at 41-
42,'45; Doc. #1 at 67—69..The daté‘of that filing is clearly a
material fact. The quesfion for the Court is whether there is
any genuine dispute as to ﬂggg plaintiff-filedAthat grie&anéef

Despite the améle evideﬁgevdemonstrating that piaintiff’s
grievance wa% filed on (or aftér) April 26, 2018, plaintiff‘now
asserts, for the first ﬁime[ in his opposition to summary

; A
judgment, that he filed his grievance on April 25, 2018.
Plaintiff asserts in argument that he “placed his grievance in
grievance box on the night of 4/25/2018." Doc. #76 at 3. This
massertidn is unavailihg, and it is insufficient to giye rise to
a genuine dispute of material fact;

Plaintiff’éttached é copy‘of the Level 1 grievance to his
éomplaint; ﬁe typéd the date April 26, 2018; bn that document
three éeparate times. See Doc. #lvat 67, 68, 69. He also
attachéd a copy of the Lével 2 appeal to the Complaint, in which
.piaintiff states thaﬁ he “filed a tiheiy grievance on

'4/26/18[.1"” Id. at 70. In the Complaint itself, plaintiff
19
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;asserts that he “éroperly filed administrative rémedies on
4/26/2018(.1" Id. at 12. | \
As support for plaintiff’s newly asserted claim that he
filed his grievance on April 25, 2018, ﬁlaintiff argues that his

grievanée was “picked up and.documented on date: 4)26/2018,”,,
meaning-that “it Was.picked up on that day early in the
morﬁing[.]f Doc. #76 at 17. Plaintiff‘states that he would not
have been able té'place the grievance in the box prior to the_
time whén a Correction Offiqer wduld'havé retrieved.the
‘grievanCeskfrom the grievance box, so he mpét have put it in the

| box on April 25, 2018. See id. at 3,.17.'This argument fails.
First, the Grievance Log shows ‘that plaintiff’s.gfievance was
“received” on May13, 2018, not April 26, 20i8. §§§ Doc. #56-4 at
7. The .grievance iﬁselﬁ also shows Fhat it was réceived on May
3, 2018. See Doc. #S6—4-at 41; Doc. #1 &t 68. There is no
indication in the record of if having been “picked up” on‘April
26) éOié; The sole ba$is féf April 26,_2618[ béiﬁg the datevof
filing is plaintiff’s own use of that date. Second, if plaintiff
is correct that a grievénce is received_the’day after it is
deposiﬁed in the box, that would suggest'that this grievance was

deposited (aﬁd thus treated as filed) on May 2, 2018, not April.

25, 2018.%

8 Defendants state April 26, 2018, as the date the grievance was
filed in their Statement of Undisputed Material Facts, see Doc.

20
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The record reveals that plaintiff has consistently claimed
that he filed thebgrievance on April 26, 2018, and changed his
position only When defendahts filed their motion for summary
judgmeht. “plaintiff alleges for the first time'in opposition to
summaty judgment that” . he filed the-grievance on April 25, 2018.

Pierre v. City of New York, 531 F. Supp. 3d 620, 628 n.5

(E.D.N.Y. 2021). “A plaintiff, even when proceeding pro se, may
pot raise new ailegations for the first tiﬁe in opposition to
summary judgment.”\ld; Notablyvlplaintiff has alsoJfaiied to
provide any evidence, such as a sworn,affidavit; to suppert his
assertion that the'drievadce'Was filed on'April 25, 2018:
‘However, even if'plaintiff had provided an affidavit certifying
that he flled the grlevance on April 25, 2618,«it would-not be

enough to create a genulne dlspute of material fact. See

Petrisch v. HSBC Bank USA,_Inc.; No. 07CV03303 (KAM) (JMA), 2013
WL 1316712, at *10 (E.D.N.Y. Mar. 28, 2013)_(“[I]t is'well
establlshed that avself serving aff1dav1t that merely
reiterates conc;usory,a;iegations'in affidavit form 1is

insufficient to preclude summary Jjudgment.’” (qgoting United

4 .
Mag. Co. v. Murdoch Magazines Distribution, Inc., 393 F. Supp.

H

#56-2 at 4, and the Court must construe the facts in the light -
most favorable to plaintiff. See Beyer, 524 F.3d at 163.
Accordingly, ‘the Court accepts the earlier date of April 26,
2018, as the date ‘the grievance was filed, even though it was

~ not recelved until May 3, 2018. That ‘gives plaintiff a one-week
“benefit df the doubt” already
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2d 199, 211 (S.D.N.Y..2005), aff’d sub nom. United Mag. Co. v.

Curtis Circulation Co.} 279 F. App’x 14 (2d Cir. 2008))

(collecting cases). Rather, “[tlhe non-moving party may not rely
‘on mere conclusory allegations nor speculation, but instead must

offer some hard evidence showing that [his] version of the

eventsjisvnot wholly fanciful.” D’ Amico v. City of Néw York, 132
F.3d 145, 149 (2d Cir. 1598) (collecting cases) .

Accordingly, the Cour! finds tﬁat élaintifffs unsupported
asserinn that he filed the grievance on April 25, 2018; is
insufficient toiraise a genuine dispute as to the material fact
of the. date the grievance was filed.'The Court the;efore

proceeds to consider the merits of defendants’ motion in light

of the evidence that the grievance was'filed on April 26, 2018.

2. First Amendment Free Exercise and RLUIPA

-Défendants contend ﬁhat they are entitled tbvjudgment aéva
matter of law with respect to plaintiff’s First Amenament and
RLUIPA.ciaims because, “fbf purboses.of'hist§;ét Amendment_f;eé.d
exercise claim aﬂd RLUIPA claims, élaintiff did not file a |
timely iéVel one gfievance within thirty calendar days of March
26, 2018, the date on which his iosary and Ccross were
confiscgted.ﬁkDocl_#56-l'at 5. Plaintiff responds that his
fgrievance was timely filed. See D09.1#76 at 1. Specifically,

plaintiff contends:

22 . o
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(Pllaintiff timely filed the exhaustion of
administrative remedies within the (30-day) time frame
pursuant to the "“mailbox rule”. The federal courts
practice and protocol utilizes the (30/60/90) day time
frames in their initial review orderé, appeals, ect, for
plaintiffs. This plaintiff pursuant to court practice
and protocol has adopted also the procedure and practice
~of a (30/60/90) day time frame to submit all prospective-
" documents to be ruled upon, and, not calendar days.

Doc. #76 at 1.°

As an initial ﬁatter, the Court notes that it is'dndiéputed
that plaintiff filed a grievance regarding his First Amendment
and RLUIPA claims. Plaintiff’s First Amendment and RLUIPA cléimsf

were permitted to proceed based on the confiscation of

'plaintiff’s_rosary.and cross. See Doc. #25 at 25-29. The
grievance at issue contains the following subiect line:

“RE:Illegal confiscation of inmates religious articles; (rosary-

"9 plaintiff also asserts, in passing, that “[m]any jurisdiction
do not require exhaustion of administrative remedies under the
PLRA;, due to the fact that it is many times the nature of the
constitutional violation inwhich the atrocities are so much that
‘shocks the conscience’, that many district courts allow the
cases to proceed due to its nature.” Doc., #76 at 8 (sic).
Plaintiff cites only one .case to support this proposition: Cruz
v. Jordan, 80 F. Supp. 2d 109, 124 (S.D.N.Y. 1999) . The court in
Cruz held “that,plaintiff [wals required to exhaust all such

administrative remedies as are available before” the action
could proceed. 80 F. Supp. 2d at 121 (quotation marks omitted):
Accordingly, Cruz does not support plaintiff’s assertion that he
is not required to exhaust his administrative4remedies. The
assertion that “many jurisdictions” do not require exhaustion is
simply incorrect. PLRA exhaustion is required by federal statute
and Supreme Court precedént, meaning that PLRA exhaustion is
required in aill federal jurisdictions: A plaintiff is exempt
from PLRA exhaustipn only in very limited circumstances, none of
which are applicable here. See Ross v. Blake, 578 U.S. 632, 638
(2016) ; Rucker v. Giffen, 997 F.3d 88, 93 (2d Cir. 2021).
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cross), violating due process of Dept. of Corfectibn protocol
and state and federal laﬁs, causing substantial burden of -
religion.” Doc. #1‘%t 68; Doc. #56-4 at 41 (sic). Thus, the
Courf’s inquiry is limited to whether this grievance was timely
filed;
There is no genuine dispute regarding the fact that

'}laintiff’s grievaﬁce was filed on April 26, 2018; See supra
Sectibn V.B.1. BeCaqse plaintiff filed the griévance‘on Aprii -
26, 2018, his grievange was untimely. A.D. 9.6 fequires that
grievances “be‘filed within 30 caleﬁdar days of the occurrence
or discovery of thé cause of the grievance.” boc. #56—3 at 7
-(emphasis’added); Elaintiff-argues that he is “utilizing the
(30¥déy) practice and procedure, noﬁ, any courts (3i—day)lday
practice and‘procedure in feaeral courts which this plaintiff
have never séen in any state or federal courts any (3l-day) .time
frame, only, (30/60/90) day time frames within, initial review
orders, apbeélé; sﬁbmissions/ e¢t.” Doc. #76 at 27(sic).'This
argument is Unavailing.

| The.requirements for PLRA exhaustién are defined “‘by the

prison grievance process itself.’” Johnson v. Killian, 680 F.3d

at 238‘(quoting Jones, 549 U.S. at. 218). Here, the DOC grievance
process is outlined in A.D. 9.6, which, as discussed above,
réquires that the grievance be submitted within thirty calendar

days of the incident. See Doc. #56-3 at 7. Thus, any procedural‘
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© rule that applies in this Court is irrelevant to whether
plaintiff eomplied with A.D. 9.6.

Plalntlff appears to assert that federal courts use a
uniéae system of calculating the passage of ‘days that somehow

differs from the “calendar days” counted under A:D. 9.6./The

computation of time in federal court is governed‘byIFederal‘Rule

of Civil Procedure 6. Rule 6 requires that federal courtsi“(A)
v-exclude the day of the event that triggers the perlod (B) count
eﬁery day,'lncludlng lntermedlate Saturdays, Sundays, and legal
holidays; and (C) include the last day of the period,” unless it

is “a Saturday/ Sunday, or legal holiday[.]” Fed. R. Civ. P.

6(a) (1) . Applylng these pr1nc1ples to this case, the calculation

of the thlrty day period would begin on March 27, 2018, and end
on Aprll 25, 2018 Thus, even if the federal rules were.relevant
‘to the questlon of whether plalntlff complled with A.D. 9.6,
plalntlff’s argument would still lack merlt.

Plaintiff also appearsvto argue that every month is counted
as thirty days, no matter how many days the month has in it.

Courts many times as an exam le will rule on a date lets
say: 1/1/2022, year as example, . and they give the
litigant .till: 2/1/2022, as an example, to the courts
this is a (30-day) time frame even that the month of
January has 31 days in it. Another example 1is a ruling
is done on 5/1/2022, year as example, ‘and the court
states that the litigant has until: 3/1/2022, but, in
February there are only 28 days- The Court and -while
many of my litigation still considers that a (30-day)

" time frame even that there is only 28 days in that month
of Februaryl(.]
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Doc. #76 at 18 (sic). This argument is frivolous, and false.

It is undisputed that: the incident at issue occurred on

‘ March 26, 2018. See, e.g., Doc. #1 at 5, 68; Doc. #56—2‘at 2.

‘Thirty ca,lendar"days from March 26, 2018, is April 25, 2018.
Plaintiff filed his Level 1 griévance thirty-one days after the
‘incident, on April 26, 2018. The majérity of'pléintiff’s
oppositioﬁ.memorandﬁﬁ is>dédicated to the assertion that ﬂé |
submitted the grievance.on April 25,.2018, which he .concedes is
v“thirty days from the incident of 3/26/2018.” Doc. %76 at 2.
Because plaintiff acknowledges that April 25; 2018, Qas thirty
days from March 26, 2018, he mustvaLso nécessarily concede that
April 26, 2018} was thirty-one days from March 26, 2018. Thu;,'
because plaintiff has‘faiiéd to .raise any genuine dispute as,to‘
fhe fact that his grievance was filed on April 26, 2018,
plaintiff’s grie&ance was filed thirty—one.days,affer thé March
26,'2018,viﬁcident giving rise to plaintiff’s gfievance.

Beéaqgg:ﬁiéintiff’s grie?éncg was fiisa thirti;gﬁe_days
after the occﬁrrence of the incident he was grieving, his

. _ , . :
grievance was untimely. See Wilson v. McKenna, 661 F. App’x 750,

753 (2d éir. 2016) (finding that plaintiff “did not submit a’
timely Level 1 grievance” where his Inmate Request. form was
filed “thirty-one days after he allegedly sustained an injury[]”

and he never filed an Inmate Administrative Remedy Form); Davis

v. Williams, No. 3:16CV01981 (JAM), 2019 WL 1012008,‘at *3 (D.
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Conn. Mar. 4, 2019) (holding thetvplaintiff failed. to exhaust
his administrative remedies when he filed & grievance forty days

after the incident, even though he “did not receive a timely

response” to his'Inmate Request'Form); Lopez v. Semple, No.
3:l§CV01907(KAD), 2021 WL 2312563, at *6-(D" Conn. Junhe 7, 2021)
(holdlng that plalntlff failed to exhaust his administrative.
remedies when he filed a grlevance 78 days after the alleged
incident). Thus, the.record establlshes ‘that plalntlff failed to.
properly exnaust his adminiStratiVe‘remedies with respect to his

First Amendment Free Exercise and RLUIPA claims.

3. Elghth Amendment Excessive Force and State Law
Assault and Battery ‘

Even 1if plalntlff’e griefance had been timely‘filee/ it
would not be. suff1c1ent to exhaust nlalntlff’s excessive force
claims. Defendants contendvthat they are entitled to judgment'as
e matter of law with respect.to plaintiff’s Excessive Force and
state lawiassault and battery.claims because “Plaintiff did not
aveil himself of any edministratiﬁe remedieé, let'alone~eXhaust
them; witn respeet to his Eightn Amendment egcessive force claim
and his stateAlaw claiﬁs for assault and battery relative to the
alleged use of force during his escort te RHU on -March 26,
2018[.1" Decﬁ 4#56-1 at 5. élaintiff tesponns: “?ursuant to Rule
#ZO—Extent of Relief: Section#(3):.Plaintift doee not hane to

defend against all the relief demanded against the‘defendants'in
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-

grievance, and does not require to articulate in grievance, only

allege with supporting evidence, and, the defendants without a-

"reasonable doubt must disprove the Video.” Doc. #76 at 10

(sic) .10
As an initial matter, .the Court notes that plaintiff’s

reliance on Federal Rule of Civil ‘Procedure 20 is misplaced.

. Rulée 20 governs the “Permissive Joinder of Parties{,]” and has

no bearing on whether plaintiff has properly exhausted his-
administrative remedies pursuant ‘to the P;FA Fed. R. ClV P.
20. Plaintiff’s argument focuses.on the merits of his claim,
repeatedly referencing video evidence of the alleged excessive
force incident, rather than the PLRA’s‘requirement that he
“‘complete the administrative review process in accordance with
the applicable procedural rules[.]’” Jones, 549 U.S. at 218

(quoting Woodford, 548 U.S. at 88) (emphasis added). The focus

of the exhaustion requirement of the PLRA is procedural, not

!

~ whether plaintiff followed the proper;procedural'steps, not

whether his claim.has merit. See Foreman v. Comm. Goord, No.

02CV07089(SAS), 2004 WL 385114, at +*6 (S.D.N.Y. Mar. 2, 2004)

10 Plaintiff asserts that “there is abundant direct ‘video’
evidence that solidifies the/and defendants in (Eighth Amendment
excessiive force claim/First Amendment free exercise claim/state
assault law claims for assault and battery/RLUIPA- claim) are
violations.” Doc. #76 at 9 (sic).

28
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]

(“[Tlhe gquestion ofiexhaustion of.administrative remedies musf
be addreéséd before the Court can consider the merits éf
plaintiff’s,claimst.]”).

Plaintiff’s Eighth Amendment excessive force and state law
~assault and battery claims were permitted to proceed based on
his allegations that “that the defgndants applied the handcuffs

too tightly and bent back his wrists for the very purpose of

causing him pain.” Doc. #25 at 18. A review of the Grievance Log:

reveals that plaintiff did ﬁot file any griévances “between
March 26, 2018 and April 25, 2018 pertaining to the allegéd
incident of excessive(force( assgulf, and/or battery on March
26, 2018 as set fofth-in the Complaint.” Doc. #56-1 at 11;
accord Doc. #56-4 at 3. (“Plaintiff did not file any gfievance
regarding_an.éxcessivé force incident, an assault, or battery on
March 26, 2018.7).11 Plaintiff does not dispute this assertion.

See generally Docs. #76> #81.

11 The Grievance Log shows that plaintiff filed a total of seven.
grievances from December 2017 to August 2018. See Doc. #56-4 at
7, 14, 18, 22, 32, 36. The affidavit of Correctional Counsel
Cooper describes the grievances “received from the Plaintiff,
Jan Gawlik, Inmate No. 138888" as follows: “February 2, 2018
regarding missing CDs and the wearing of rosary beads{;1”
“February 21, 2018 regarding denial of catholic confirmation[;]”
“March 12, 2018 regarding religious articles[;1” “May 3, 2018
regarding rosary beads in RHU[;]” “May 10, 2018 regarding the
denial of a visit from past victim[;1” “and June 28, 2018
regarding'the denial of Catholic Legion of Mary([.]” Doc. #56-4
at 2-3. : R
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Plaintiff'appears to argue that he ‘was not required to

raise his claims of exce531ve force 1n the Aprll 26, 2018,

'grlevance See Doc. #76 at-10. He is mistaken. An inmate’s

grievance ‘must prov1de enough 1nformatlon about the conduct of

‘

approprlate respon51ve measures.” Johnson v. Testman, 380 F.3d

at 697. “[Tlhe mere fact that plaintiff filed some grievance -

does not automatically mean that he can now sue .anyone who was
in any way connected with the events giving rise to that

grievance.” Turner v.-Goerd, 376 F. Supp. 2d 321, 324 (W.D.N.Y.

2005); see also Riles wv. Semple, No. 3:17CV02178(MPS), 2022 WL
124231, at *2 (D. Conn. Jan. 13, 2022)'(finding that the PLRA
requires exhaustion of the separate “‘components’ or ‘aspects’

of” an inmate’s claims) . Rather, plaintiff must “specifically

- describe” the conduct of which he complains to.ensure he

“give[s] the facility enough 1nformatlon to 1nvest1gate [hls]

'Mallegatlons[ 17 erght v. Potter, No. 9:14CVOlO4l(DNH)(TWD);

2016 WL 5219997, at *5 (N.D.N.Y. June528, 2016), report and

recommendation adopted, 2016 WL 5173283 (N.D.N.Y. Sept. 21,
2016) .

The only grievance that plalntlff flled w1th respect to the
March 26, 2018 1nc1dent does not reference any use of
excessive force. See Doc. #1 at 67-69; Doc. #56;4 at 41—42, 45.

j o | '

The only mention of force in that grievance is plaintiff’s
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speculative.allegation that he “would have been chemical pepper - -
: sprayed in'the-eyesAénd face[i" if he did not “rembve [hisf
résafy and cross from around [his] head.” Doc. #1 at 69

(emphasis added); Doc. #56-4 at 45. “[A]n official investigating
blaintiff’s.grievance [would not] reasonably be expecﬁed to have
exélored" any use of force against plaintiff, because his
grievance did not put prison officials bﬁ notice of his

complaint relating to the handcuffs and use of force. Turner,

376 F. Sﬁpp.'Zd at 325. Rather, piéintiff’s grievance was
limited to his religious freedom claims. The passing mention of
a theoretical (but_non—occur;ing) use of pepper spray in the

- grievance waé offered in support of the religious freedom claim,
was,whollyAunrelated to the tightness of the handcu%fs_or the
bending éf his wrists, and was nét-a Separate élaim of conduct
such that pris§n<officials would be on notice of a separate

éxcessive force claim.- See Shehan v. Erfe, No. 3:15Cv01315 (MPS);,

2017 WL 53691, at *8 (D. Conn. Jan: 4, 2017) (finding that an
inmate'exhaustea his administratiﬁe remedies “only with respect

‘ o | p | '
to those of the plaintiff’s claims in this action that he

actually asserted in the grievance[]”‘(emphasis added))..
| Thus, the record establisﬁés that piainfiff also failed to
exhaﬁst-hisladmihistrative remedies as to his Eighth Amendment'.
excessive f;rce and-state lawlaséault and battery claims.
i S : é _ : i
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A\

The record establishes that'plaintiff'“failed to properly

~exhaust the administrative remedies available to him before

filing suit in federal court([]” as to all of his remaining
claims. Wilson,” 661 F. App’x at 753. The PLRA requires

exhaustion. Failure to exhaust available administrative remedies
. , , b :

entitles defendants to summary judgment. See Mckinney v. Prack,\

170 F.'Supp. 3d 510, 518 (W.D.N.Y. 2016) (granting summary

. : (
judgment in favor of defendants on plaintiff’s 42 U.s.C. §1983

claims where plaintiff failed to exhaust his administrative
remedies under the PLRA) . The only grievance plaintiff filed
related to the events of March 26, 2018, was untimely, and

failed to place prison officials on notice of his claims

regarding the use of force in application of handcuffs.

Accordingly, and for the reasoné Set fo;th hefein,
defendénf’s Motion for Summary Judgment [Doc. #56] is GRANTED,
as té all defendants, as to all claims. .

Judgment shall enter in favor of defendants.

The Cle:k shall close this case.

It is"so_ordéred this 14th day of June, 2022, at
Bfidgeport,;cbﬁnectiéut. |

/s/

HON. SARAH A. L. MERRIAM
UNITED STATES DISTRICT JUDGE
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