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Appendix A
UNITED STATES COURT OF APPEALS F I L E D
FOR THE NINTH CIRCUIT OCT 11 2023

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

ORLANDO S. BURGOS, No. 20-55816
Petitioner-Appellant, D.C. No.
2:17-cv-00179-SVW-SP
V.
RAYMOND MADDEN, Warden, ORDER

Respondent-Appellee.

Before: M. SMITH, HAMILTON," and COLLINS, Circuit Judges.

Judges M. Smith and Collins have voted to deny the petition for rehearing en
banc, and Judge Hamilton so recommends.

The full court has been advised of the petition for rehearing en banc, and no
judge requested a vote on whether to rehear the matter en banc. Fed. R. App. P. 35.

The petition for rehearing en banc is DENIED.

*

The Honorable David F. Hamilton, United States Circuit Judge for the
U.S. Court of Appeals for the Seventh Circuit, sitting by designation.
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FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT
ORLANDO S. BURGOS, No. 20-55816
Petitioner-Appellant, D.C. No.
2:17-cv-00179-
V. SVW-SP

RAYMOND MADDEN, Warden,
OPINION
Respondent-Appellee.

Appeal from the United States District Court
for the Central District of California
Stephen V. Wilson, District Judge, Presiding

Argued and Submitted June 5, 2023
Pasadena, California

Filed August 25, 2023

Before: MILAN D. SMITH, JR., DAVID F.
HAMILTON," and DANIEL P. COLLINS Circuit Judges.

Opinion by Judge Milan D. Smith, Jr.

* The Honorable David F. Hamilton, United States Circuit Judge for the
U.S. Court of Appeals for the Seventh Circuit, sitting by designation.
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SUMMARY **

Habeas Corpus

The panel affirmed the district court’s denial of Orlando
Burgos’s 28 U.S.C. §2254 habeas corpus petition
challenging his California conviction for making criminal
threats and assault with a deadly weapon.

The victim, Martin Moya Lopez, was not authorized to
reside in the United States at the time of the crimes. Prior to
testifying in Burgos’s trial, Moya received a U-Visa, which
provides immigration benefits for victims of certain crimes
who cooperate with law enforcement. At trial, the court
barred Burgos from cross-examining Moya about his U-Visa
status, which Burgos asserted was relevant to Moya’s
credibility. The California Court of Appeal determined that
the trial court violated the Confrontation Clause by
precluding the cross-examination, but the error was harmless
because the time-lapse between when Moya reported the
crimes and when he applied for the U-Visa rendered any
inference that his account was intended to bolster his
application for temporary residence in the United States
speculative at best.

Under the standard prescribed in Brecht v. Abrahamson,
507 U.S. 619 (1993), which requires a habeas petitioner to
persuade the court that a constitutional error at trial had a
“substantial and injurious effect or influence” on the verdict,
the panel held that Burgos is not entitled to habeas
relief. The panel wrote that nothing in the record indicates

** This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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that Moya had an eye toward immigration benefits when he
made his initial statement implicating Burgos; rather, the
record suggests the opposite. The panel therefore did not
harbor the requisite “grave doubt” that the jury would have
convicted Burgos had it known about Moya’s immigration
status.

COUNSEL

Dale F. Ogden, Jr. (argued) and Michael D. Weinstein,
Assistant Federal Public Defenders; Cuauhtemoc Ortega,
Federal Public Defender; Mara Gonzales-Souto and Justin
Van Ligten, Certified Law Students; Federal Public
Defender’s Office, Los Angeles, California, for Petitioner-
Appellant.

Julie A. Harris (argued), Deputy Attorney General; Kenneth
C. Byrne, Supervising Deputy Attorney General; Susan S.
Pithey, Senior Assistant Attorney General, Lance E.
Winters, Chief Assistant Attorney General; Rob Bonta,
California Attorney General; California Attorney General’s
Office, Los Angeles, California, for Respondent-Appellee.
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OPINION
M. SMITH, Circuit Judge:

Orlando Burgos appeals the denial of his 28 U.S.C.
§ 2254 habeas petition. Burgos was convicted in California
state court of making criminal threats and assault with a
deadly weapon. The victim, Martin Moya Lopez, was not
authorized to reside in the United States at the time of the
crimes. Prior to testifying in Burgos’s trial, Moya received
a U-Visa, which provides immigration benefits for victims
of certain crimes who cooperate with law enforcement. At
trial, the court barred Burgos from cross-examining Moya
about his U-Visa status, which Burgos asserted was relevant
to Moya’s credibility. The California Court of Appeal
determined that the trial court erred by precluding the cross-
examination, but the error was harmless because the time-
lapse between when Moya reported the crimes and when he
applied for the U-Visa “render[ed] any inference that his
account was intended to bolster his application for temporary
residence in the United States speculative at best.” Burgos
filed this habeas action in federal district court, and his
petition was denied. Under the lenient standard prescribed
in Brecht v. Abrahamson, 507 U.S. 619 (1993), we hold that
Burgos is not entitled to habeas relief.

BACKGROUND

This case arises from a string of criminal incidents that
occurred in January 2012, only one of which directly
involved the petitioner.! In late 2011, Martin Moya Lopez

! This abbreviated version of the underlying facts is based on the
statement of facts set forth by the California Court of Appeal, which is
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and his common-law wife Gloria Abarques allowed a
woman named Maya Hermosillo to live with them in their
home in Panorama City, California. Hermosillo introduced
Moya and Abarques to Edward Zuniga, a local gang member
and Burgos’s eventual co-defendant. Soon thereafter,
Zuniga brought a used car to Moya and Abarques’s home
and tried to sell it to them. They declined, but Zuniga would
not take no for an answer. He told them they owed him $800
for the car and left it in front of their house for over a week.

Then, on the evening of January 6, 2012, Hermosillo,
Zuniga, and a few others robbed Moya and Abarques’s
home. Abarques was home alone during the robbery. When
Moya arrived home later that night, he saw people removing
items from the house, and decided to stay with his uncle for
the night.

The next morning, Moya was kidnapped from his uncle’s
house. Hermosillo and three men took Moya to a garage
where a group of ten people, including Burgos, were waiting.
Burgos forced Moya to the ground, hit him in the head and
back, and threatened him with a gun. At some point, Zuniga
arrived at the garage and told Moya that he now owed him
double for the car and needed to pay within twenty-four
hours. A few days later, Moya went to his uncle to borrow
money to pay Zuniga. While Moya was at his uncle’s house,
Zuniga showed up, demanded payment, and hit Moya across
the face with the flat side of a knife.

On January 9, Abarques reported the entire matter to the
police. On January 23, LAPD Detective Manuel Armijo
interviewed Abarques and Moya about the robbery, Moya’s

presumed correct. See 28 U.S.C. § 2254(e)(1); Vasquez v. Kirkland, 572
F.3d 1029, 1031 n.1 (9th Cir. 2009).
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kidnapping, and his subsequent assault by Zuniga. Burgos
and Zuniga were later charged with several crimes related to
the incidents.

Sometime after January 23, 2012, the government placed
an immigration hold on Moya, who was undocumented, and
he voluntarily left the United States for Mexico. On October
18,2012, Moya was paroled back into the United States and
received U-Visa immigration status, which is available to
victims of certain crimes who help law enforcement.? In a
declaration accompanying his application, he stated: “I am
applying for a U-Visa based on the horrific kidnapping,
extortion, and felonious assault I fell victim to on or about
January 7, 2012,” and provided details about the crimes.

At Burgos and Zuniga’s pretrial hearing, defense counsel
argued that they should be permitted to raise Moya’s U-Visa
status for impeachment purposes, asserting its relevance to
Moya’s credibility. The court ruled that the defense could
ask Moya about any inconsistencies between his U-Visa
declaration and his testimony but could not refer to his
immigration status.

At trial, Moya was the only witness to directly implicate
Burgos in the crimes. Moya was subject to cross-
examination regarding his initial statement to Detective
Armijo (though the statements in Moya’s U-Visa declaration
were not introduced). Moya’s testimony was largely

2 A U-Visa is a “nonimmigrant status” that is “is set aside for victims of
certain crimes who have suffered mental or physical abuse and are
helpful to law enforcement or government officials in the investigation
or prosecution of criminal activity.” See USCIS, Victims of Criminal
Activity: U Nonimmigrant Status (2023),
https://www.uscis.gov/humanitarian/victims-of-human-trafficking-and-
other-crimes/victims-of-criminal-activity-u-nonimmigrant-status.
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consistent with the story he told Detective Armijo, though a
few discrepancies were revealed—namely, the exact date of
the kidnapping, whether he was taken from his uncle’s house
near a park or from the park itself, and whether Burgos was
in the vehicle that took him to the garage. The jury credited
Moya’s testimony, and Burgos was convicted of making
criminal threats pursuant to Cal. Penal Code § 422(a) and
assault with a firearm pursuant to Cal. Penal Code
§ 245(a)(2).

On direct appeal, Burgos argued that the trial court
unconstitutionally prevented him from cross-examining
Moya about his immigration status. The California Court of
Appeal (CCA) concluded that the trial court violated the
Confrontation Clause by restricting cross-examination
because Moya’s U-Visa was “relevant to show motive
and/or bias, and was relevant to his credibility,” but that the
error was harmless beyond a reasonable doubt. The CCA
emphasized that more than eight months had passed between
when Moya reported the crime and when he applied for a U-
Visa, “rendering any inference that his account was intended
to bolster his application for temporary residence in the
United States speculative at best.” The California Supreme
Court denied review.

Burgos filed this habeas action in the Central District of
California, challenging the CCA’s harmless determination.
The district court denied the petition, finding the CCA’s
harmlessness determination was not unreasonable because
“the inference of motive or bias was largely negated by the
fact that Moya reported the crimes eight months prior to
filing a U-Visa application.” We granted a certificate of
appealability.
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JURISDICTION AND STANDARD OF REVIEW

We have jurisdiction pursuant to 28 U.S.C. §§ 1291 and
2253. We review a district court’s denial of a 28 U.S.C.
§ 2254 petition de novo. Bolin v. Davis, 13 F.4th 797, 804
(9th Cir. 2021).

Burgos’s habeas claim is subject to both the
Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), 28 U.S.C. § 2254(d), and Brecht v. Abrahamson,
507 U.S. 619 (1993). “[A] federal court must deny relief to
a state habeas petitioner who fails to satisfy either this
Court’s equitable precedents [including Brecht] or AEDPA.
But to grant relief, a court must find that the petitioner has
cleared both tests.” Brown v. Davenport, 142 S. Ct. 1510,
1524 (2022).

Pursuant to AEDPA, a habeas petitioner cannot obtain
relief unless the state court’s decision is (1) “contrary to, or
involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the
United States”; or (2) “based on an unreasonable
determination of the facts in light of the evidence presented
in the State court proceeding.” 28 U.S.C. § 2254(d).
Pursuant to Brecht, we cannot grant relief unless the
constitutional error had a “substantial and injurious effect or
influence” on the verdict. 507 U.S. at 623 (quoting
Kotteakos v. United States, 328 U.S. 750, 776 (1946)).

ANALYSIS
I

The Confrontation Clause protects a defendant’s right to
impeach a witness against him by ‘“cross-examination
directed toward revealing possible biases, prejudices, or
ulterior motives.” Davis v. Alaska, 415 U.S. 308, 316
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(1974). Confrontation Clause errors are subject to harmless-
error analysis. Delaware v. Van Arsdall, 475 U.S. 673, 684
(1986). Once a reviewing court has determined that the
preclusion of cross-examination was constitutional error,
“[tlhe correct inquiry is whether, assuming that the
damaging potential of the cross-examination were fully
realized, a reviewing court might nonetheless say that the
error was harmless beyond a reasonable doubt.” Id.
Whether a Confrontation Clause error is harmless “depends
upon a host of factors, . . . includ[ing] the importance of the
witness’ testimony in the prosecution’s case, whether the
testimony was cumulative, the presence or absence of
evidence corroborating or contradicting the testimony of the
witness on material points, the extent of cross-examination
otherwise permitted, and ... the overall strength of the
prosecution’s case.” Id.

The parties dispute whether the CCA reasonably applied
Van Arsdall’s harmlessness framework. We need not decide
that question, however, because Burgos has failed to carry
his burden under Brecht. See Davenport, 142 S. Ct. at 1524.

II

Brecht requires a habeas petitioner to persuade the court
that a constitutional error at trial had a “substantial and
injurious effect or influence” on the verdict. 507 U.S. at 623.
An error has such an effect or influence if it leaves the habeas
court in “‘grave doubt’—not absolute certainty—about
whether the trial error affected the verdict’s outcome.”
Davenport, 142 S. Ct. at 1525 (quoting O Neal v. McAninch,
513 U.S. 432,435 (1995)); see also Sessoms v. Grounds, 776
F.3d 615, 630 (9th Cir. 2015) (describing the Brecht inquiry
as whether the reviewing court “can fairly determine that
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[the constitutional error] did not substantially sway the jury
to convict”).

In this case, the question is whether we harbor “grave
doubt” that the jury would have convicted Burgos were he
permitted to cross-examine Moya about the immigration
benefit he received as a cooperating witness. We have no
such doubt.

Burgos asserts that, if members of the jury heard
testimony about Moya’s U-Visa application, they may have
inferred that Moya was lying or exaggerating his account in
order to get immigration benefits. But as the CCA reasoned,
the time-lapse between Moya’s first report of the crimes and
his U-Visa application significantly undermines this theory.
Moya was locked into his story as of January 2012 when he
made his initial statement to Detective Armijo. Indeed,
Moya was cross-examined at trial with his January 2012
statement, and despite a few discrepancies, the jury found
Moya’s story consistent enough to convict. Accordingly,
Moya’s U-Visa application would be relevant to his
credibility only if the jury believed that Moya was aware of
(and motivated by) the prospect of obtaining U-Visa status
when he made his statement in January 2012.

In our view, nothing in the record indicates that Moya
had an eye toward immigration benefits when he made his
initial statement implicating Burgos. Rather, the record
suggests the opposite. Moya first spoke to Detective Armijo
on January 23, 2012, but did not apply for U-Visa status until
October 18, 2012—almost nine months later. If Moya had
lied or exaggerated his story to qualify for a U-Visa, it seems
unlikely he would have waited so long to file an application.
Indeed, after Moya spoke with Detective Armijo, an
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immigration hold was placed on Moya, and he was removed
to Mexico without seeking immigration relief.

Moreover, at Burgos and Zuniga’s preliminary hearing
outside the presence of the jury, the defense was permitted
to ask Moya about his U-Visa, and Moya made several
statements casting doubt on the defense’s theory that he
reported the crimes to obtain immigration benefits. He
explicitly denied knowing that U-Visa status would allow
him to remain in the United States after trial. He stated that
he assumed that after testifying, he would be returned to
Mexico.? He also stated that, if his goal was to remain in the
United States lawfully, he would have legally married
Abarques, a US citizen.

In response, Burgos asserts that there are other plausible
explanations for why Moya waited to file his U-Visa
application. Specifically, he notes that Moya left the United
States for Mexico after the incident and may have had
limited access to legal resources while in Mexico. But this
is wholly speculative given the record before us. At bottom,
there is nothing to suggest that Moya was motivated by the
prospect of immigration benefits when he made his initial
statement about the crimes, which the jury found to be
sufficiently consistent with his testimony at trial.
Accordingly, is it not likely that cross-examination about
Moya’s U-Visa would have “substantially sway[ed] the
jury.” Sessoms, 776 F.3d at 630.

3 Moya’s assumption was incorrect—U-Visa recipients are authorized to
remain in the United States for up to four years and may apply for
adjustment of status during that time. See USCIS, Victims of Criminal
Activity: U Nonimmigrant Status (2023),
https://www.uscis.gov/humanitarian/victims-of-human-trafficking-and-
other-crimes/victims-of-criminal-activity-u-nonimmigrant-status.
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Nevertheless, Burgos argues that we must find prejudice
because Moya’s testimony was essential to the government’s
case. It is true that Moya was the only witness to testify
directly to Burgos’s involvement in the crimes,* and there
was no physical evidence implicating Burgos. As the
prosecution stated in closing, “the elephant in the room” was
whether the jury believed Moya.

Indeed, in cases involving restrictions on the cross-
examination of the sole witness in a case, we have
sometimes found prejudice under Brecht. See e.g., Ortiz v.
Yates, 704 F.3d 1026, 103940 (9th Cir. 2012) (finding
actual prejudice when defense was prevented from cross-
examining “victim and sole eyewitness . . . [who] provided
the only direct evidence linking [defendant] to her injuries”
about her “potential ulterior motives™); Holley v.
Yarborough, 568 F.3d 1091, 1099-1000 (9th Cir. 2009)
(finding prejudice when defense was not permitted to cross-
examine victim and sole witness about previous statements
assertedly evincing her propensity to exaggerate); see also
Van Arsdall, 475 U.S at 684 (listing “the importance of the
witness’ testimony” and “whether the testimony is
cumulative” as factors relevant to harmlessness). However,
for the reasons explained above, the proffered cross-
examination about Moya’s U-Visa was unlikely to have any
material impact on whether the jury believed his story,
regardless of whether he was the sole witness. While the
importance of Moya’s testimony to the prosecution’s case
weighs in Burgos’s favor, it does not compel a finding of
prejudice in the context of this case.

4 Although Moya was the only witness to testify directly to Burgos’s
involvement, other aspects of his testimony were largely corroborated by
Abarques.
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Finally, Burgos points out that, in closing, the
prosecution emphasized that the victims “are receiving no
benefit from telling the[ir] story” and “get nothing in return
for testifying,” which he contends supports a finding of
prejudice. We do not condone the government’s conduct—
this statement, as applied to Moya, is patently false.
However, it is not enough to meet Burgos’s burden under
Brecht when, as discussed above, the chances that the
precluded cross-examination would have undermined
Moya’s credibility are so low. On this record, we do not
harbor “grave doubt” that the jury would have convicted
Burgos had it known about Moya’s immigration status.
Davenport, 142 S. Ct. at 1525.

CONCLUSION

For these reasons, the district court’s decision denying
Burgos’s petition is AFFIRMED. 3

5> Burgos’s Motion to Expand the Record Pursuant to Federal Rule of
Appellate Procedure 10(e)(2), or for Judicial Notice Pursuant to Federal
Rule of Evidence 201(b)(2), Dkt. No. 28, is DENIED as moot. Burgos
requests the court to consider the contents of the declaration attached to
Moya’s U-Visa application. The parties dispute whether the cited
procedural rules permit us to consider the document, given that it was
not part of the record before the district court. However, our decision
does not rely on the contents of Moya’s declaration, other than the
description contained in the CCA’s statement of facts, which is presumed
correct. See 28 U.S.C. § 2254(e)(1). Therefore, the motion is moot.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ORLANDO S. BURGOS, Case No. CV 17-179-SVW (SP)

Petitioner,
V. JUDGMENT
%Eggl(,)ND MADDEN,
Respondent.

Pursuant to the Order Accepting Findings and Recommendation of United
States Magistrate Judge,
IT IS HEREBY ADJUDGED that the Petition is denied and this action is

dismissed with prejudice.

Dated: July 14, 2020

Szl L,

72y f T e § }?

HONORABLE STEPHEN V. WILSON
UNITED STATES DISTRICT JUDGE

U
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ORLANDO S. BURGOS, Case No. CV 17-179-SVW (SP)

Petitioner,
ORDER ACCEPTING FINDINGS AND
V. RECOMMENDATION OF UNITED
STATES MAGISTRATE JUDGE
RAYMOND MADDEN, Warden,

Respondent.

Pursuant to 28 U.S.C. § 636, the Court has reviewed the Petition, records on
file, and the Report and Recommendation of the United States Magistrate Judge.
Further, the Court has engaged in a de novo review of those portions of the Report to
which petitioner has objected. The Court accepts the findings and recommendation
of the Magistrate Judge.

IT IS THEREFORE ORDERED that Judgment will be entered denying the

Petition and dismissing this action with prejudice.

/ 73 !ﬂ‘-}g’
DATED:  July 14, 2020 “]n/. e r =y Y
HONORABLE STEPHEN V. WILSON
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
ORLANDO S. BURGOS, Case No. CV 17-179-SVW (SP)
Petitioner, REPORT AND
RECOMMENDATION OF UNITED
V. STATES MAGISTRATE JUDGE
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RAYMOND MADDEN, Warden,
Respondent.

This Report and Recommendation is submitted to the Honorable Stephen V.
Wilson, United States District Judge, pursuant to the provisions of 28 U.S.C. § 636
and General Order 05-07 of the United States District Court for the Central District

of California.
l.
INTRODUCTION
On January 9, 2017, petitioner Orlando S. Burgos filed a Petition for Writ of
Habeas Corpus by a Person in State Custody (“Petition”). Petitioner challenges his

2014 convictions in Los Angeles County Superior Court for making criminal
threats and assault with a firearm.

4
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The Petition raises one grounAdp %?I?gliigf,Et]hat the limitations placed on the
cross-examination of a witness violated petitioner’s constitutional rights. For the
reasons discussed below, the California Court of Appeal reasonably determined the
trial court erred in part, but the error was harmless. It is therefore recommended
that the Petition be denied.

1.
STATEMENT OF FACTS!

In 2011 and 2012, Martin Moya Lopez (“Moya”) and his wife Gloria

Abarques lived in a house in Panorama City. They allowed a homeless woman,

Maya Hermosillo, to live with them for a few months. Moya and Abarques met
petitioner and his co-defendant, Edward Miguel Zuniga, through Hermosillo and
her friends. They knew Zuniga as “Spanks” or “Spanky,” and petitioner as
“Largo.” Based on how Hermosillo and her friends treated Zuniga, Abarques
thought that he was a head of the gang. Neither Abarques nor Moya had ever been
in a gang.

Moya and Abarques needed a car, and Zuniga offered to sell them one.
Shortly thereafter, Zuniga brought a green sedan to their home. Zuniga told Moya
and Abarques that they could buy the car for $800, but they declined because the
car was not working. After being parked outside their house for a week or two, the
car was removed. A few days later, Zuniga called and told Moya that he and
Abarques owed him $800 for the car. After refusing to pay Zuniga, Moya and
Abarques noticed that items were missing from their home, including a plasma
television, a computer, a printer, and some work tools. Abarques then asked
Hermosillo to leave.

! The facts set forth are drawn substantially verbatim from the California

Court of Appeal’s decision on direct appeal. See LD 8 at 4-9. Such statement of
facts is presumed correct. 28 U.S.C. § 2254(e)(1); Vasquez v. Kirkland, 572 F.3d
1029, 1031 n.1 (9th Cir. 2009).

5
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About a week later, on January ]8 2012, Moya and Abarques suffered a

home invasion robbery. That night, Abarques had come home from work around
7:00 p.m. She was alone in the house; Moya was in the hospital due to illness. At
around 7:30 p.m., Abarques heard someone jumping over the house gate. When
Abarques went to investigate, she met Hermosillo, who told her that Zuniga
wanted to speak with her. Abarques initially refused to open the door, but relented
when Hermosillo lifted her shirt to show Abarques a gun and a knife. Zuniga,
Hermosillo and two other individuals then entered and ransacked the house.
Before leaving, Zuniga took the battery out of Abarques’s cell phone, and told her
not to call the police or they would come back. Abarques did not immediately call
the police because she was scared.

Moya was informed that his wife was looking for him, so he had an
acquaintance drive him home from the hospital that evening. When Moya arrived
at his house, he observed several people, one of whom was Hermosillo, taking
items out of the house. Moya did not see Abarques, so he asked the driver to take
him to his uncle’s house where he spent the night.

The next morning, Hermosillo found Moya at his uncle’s house, and told
him that Zuniga wanted to speak with him.2 Moya initially refused to go with
Hermosillo to meet Zuniga, but Hermosillo pulled him outside, where three
individuals and two cars were waiting. One of the individuals approached Moya
with a handgun in her hand, and told him to get into one of the cars. Hermosillo
told Moya that if he did not get in the car, “something” would happen to Abarques.

2 On cross-examination, Moya stated he was not sure when he was kidnapped,
but that it was about a week after the home invasion robbery. On re-direct, Moya
clarified that he was kidnapped the morning after the robbery, and that three or
four days later Zuniga assaulted him with a knife. Defense counsel also elicited
testimony that Moya had told a police detective that he was taken from a park.
Moya explained that his uncle’s house was located near a park.

3

6
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Moya was taken to a garage of an unfamiliar house. There were about 10

people in the garage. Although Hermosillo told Moya that Zuniga was waiting for
him, it was petitioner who first met him. Petitioner told Moya to sit down, and
then started hitting him in the head and back. Petitioner then pulled out a gun and
told Moya, “l am going to kill you.” Moya was afraid, and tried to grab the gun.
As he did so, a female bystander hit him on the head with her gun. The remaining
bystanders pulled out their guns, and told Moya not to do anything.

Zuniga then came in and asked why Moya was in the garage. When
Hermosillo told him that it was a surprise for him, Zuniga responded, “Why do you
have him here when | never said for you to bring him?” Zuniga then told Moya
that he now owed him $1,600 for the car, and that Moya had 24 hours to pay him.
On Zuniga’s order, Hermosillo and several others returned Moya to his uncle’s
house.

Moya told his wife about the kidnapping. Abarques testified that she saw a
bruise on Moya’s forehead, and that Moya complained about pain in his jaw and
the back of his head for days.

A few days after the kidnapping, Moya went to his uncle’s house to borrow
money to pay Zuniga. After Moya went inside, Zuniga arrived and began beating
him up. Zuniga punched him twice, and then took out a knife and hit Moya on the
left side of the jaw with the flat of the knife blade. He asked Moya, “Where is my
money?” Zuniga demanded Moya’s wallet, and took $20 out of it, saying, “I’m
going to take this as part of payment of what you owe me.” Zuniga then left.

Moya testified he did not immediately report the various incidents to the
police because he was afraid. On January 9, 2012, Abarques reported the entire
matter to the police because she wanted the perpetrators caught.

Los Angeles Police Detective Manuel Armijo testified he was the original
investigating detective on the case. He interviewed Abarques and Moya on

7
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January 23, 2012. When the detective interviewed Moya about the kidnapping, he

observed that Moya had a bump on his forehead and a swollen cheek. Detective
Armijo showed Abarques and Moya a photographic six-pack, and each identified
Zuniga’s photo. Moya also identified petitioner from a separate six-pack.
Detective Armijo testified that he could not locate Moya’s uncle to interview him.

About a month after these events, Moya accompanied Detective Armijo to
look at some items in a car in impound. Zuniga had been arrested in the car. A
knife and some miscellaneous items had been listed during the inventory of the
car’s contents. The detective thought some of those items might belong to Moya.
Moya identified as items that had been stolen from him: a camera, some bolt
cutters, a level, and the knife Zuniga had used to beat him up. Moya testified that
the knife had been given to him as a gift, but that he had relinquished it to Zuniga
after Zuniga asked for it.

In March 2012, Abarques and Moya had a telephone conversation with
Zuniga. Zuniga told Abarques that if she and Moya did not testify about the
matter, “everything would be okay” and they would be left alone. Abarques
assured Zuniga she would not testify.

Detective Armijo testified that a standard investigative technique was to
record all outgoing jailhouse calls of a suspect. During the investigation, Detective
Armijo learned that Zuniga had made phone calls to the victims from jail. Zuniga
also made two jailhouse calls to his wife, Vicky Contreras, during which he gave
directions for her to relay to other gang members. The recorded calls were played
for the jury.

A week after speaking with Zuniga over the phone, Abarques visited
Zuniga’s house and stayed over for three days. Abarques wanted Contreras and
Zuniga to think they were all still friends, and also wanted to see if any of the items
missing from her home were at Zuniga’s residence. Abarques observed a

8
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computer, printer, and certain tooIsAsﬁg%ﬁgl}éht%elonged to Moya.

During the visit, Contreras told Abarques that if Zuniga was sentenced to life
in jail, “anywhere we [Abarques and Moya] run or hide, they will find us.” Moya
and Abarques were subsequently relocated. They were relocated again after
Abarques informed Detective Armijo that a man named “Carlos” had visited her at
her new residence.

Approximately two months before trial, on November 22, 2013, Abarques
received three text messages on her cell phone, calling her a “rata” or “rat,” and
saying “payback time.” Abarques informed Detective Vasquez about the
threatening texts, but did not tell the prosecutor until just before trial.

Officer Timo Peltonen testified as an expert on the Pacoima Trece gang.
Officer Peltonen stated that the gang was on friendly terms with other gangs in the
Pacoima area, except the Pacoima Van Nuys Boys gang. He admitted being
unaware of any crimes committed by the Pacoima Trece gang in conjunction with
the Pacoima Flats gang. The officer testified that petitioner was a self-admitted
member of the Pacoima Trece gang, with the moniker Largo. He also opined that
petitioner was a “shot caller” in the gang. Presented with a hypothetical that
mirrored the facts of this case, Officer Peltonen opined that the crimes were
committed in association with and for the benefit of the Pacoima street gangs
because the gangs would benefit from the fear and terror engendered by the crimes.

1.
PROCEEDINGS

On February 5, 2014, a jury convicted petitioner of making criminal threats
(Cal. Penal Code 8§ 422(a)) and assault with a firearm (Cal. Penal Code
§ 245(a)(2)), and also found true firearm and gang enhancements (Cal. Penal Code
88 12022.5(a), 186.22(b)(1)(C), (b)(4)). LD 1 (Clerk’s Transcript (“CT”)) at 884-
85, 1014. On March 11, 2014, the trial court found petitioner had two prior

9
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convictions pursuant to California Penal Code § 1170.12(a)-(d) and four prior

convictions pursuant to California Penal Code 8 667.5(b). Id. at 1006. That day
the trial court sentenced petitioner to a total of 25 years to life plus 33 years in
prison. Id. at 1008, 1014.

Petitioner, represented by counsel, appealed his conviction, arguing the trial
court denied him due process and the right to present a defense by precluding
cross-examination questions about victim Moya’s U-visa application and
immigration status, and also raising sentencing errors. LD 3. On July 28, 2015,
the California Court of Appeal, in a reasoned decision, found the trial court
committed a sentencing error and remanded to the trial court for resentencing, but
otherwise affirmed the judgment. LD 8.

Petitioner filed a petition for review in the California Supreme Court,
presenting the same cross-examination argument raised below and a sentencing
error. LD 9. The California Supreme Court summarily denied the petition for
review on November 10, 2015. LD 11-12.

V.
STANDARD OF REVIEW

This case is governed by the Antiterrorism and Effective Death Penalty Act
of 1996 (“AEDPA”). AEDPA provides that federal habeas relief “shall not be
granted with respect to any claim that was adjudicated on the merits in State court

proceedings unless the adjudication of the claim —

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.” 28
U.S.C. 8 2254(d)(1)-(2) (emphasis added).

0
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In assessing whether a state court “unreasonably applied” Supreme Court

law or “unreasonably determined” the facts, the federal court generally looks to the
last reasoned state court decision as the basis for the state court’s justification.
Wilson v. Sellers, _ U.S. _, 138 S. Ct. 1188, 1192, 200 L. Ed. 2d 530 (2018)
(“the federal court should ‘look through’ the unexplained decision to the last
related state-court decision” and “presume that the unexplained decision adopted
the same reasoning). Here, the California Court of Appeal’s opinion on July 28,
2015 was the last reasoned decision. See LD 8.
V.
DISCUSSION
Petitioner’s sole asserted ground for relief is that the trial court violated his

constitutional rights when it precluded questions concerning Moya’s immigration
status, specifically his U-Visa status and illegal reentry.® Petition at 15-27.*
Petitioner contends the trial court’s limitations denied him due process, the right to
present a defense, and the right to confront a witness. Id.

Criminal defendants have a constitutional right to present relevant evidence
in their own defense and to confront witnesses against them. See Holmes v. South
Carolina, 547 U.S. 319, 324, 126 S. Ct. 1727, 164 L. Ed. 2d 503 (2006) (“Whether
rooted directly in the Due Process Clause of the Fourteenth Amendment or in the
Compulsory Process or Confrontation Clauses of the Sixth Amendment, the
Constitution guarantees criminal defendants a meaningful opportunity to present a

® The U visa “is set aside for victims of certain crimes who have suffered
mental or physical abuse and are helpful to law enforcement or government
officials in the investigation or prosecution of criminal activity.” See
https://www.uscis.gov/humanitarian/victims-human-trafficking-other-crimes/victi
ms-criminal-activity-u-nonimmigrant-status/victims-criminal-activity-u-nonimmigr
ant-status.

* Petition page numbers refer to page numbers designated by CM/ECF.
8

1
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complete defense.” (internal quotation marks and citation omitted)); Delaware v.

Van Arsdall, 475 U.S. 673, 678, 106 S. Ct. 1431, 89 L. Ed. 2d 674 (1986). But
neither right is unlimited. See Holmes, 547 U.S. at 324; Van Arsdall, 75 U.S. at
678. “[A] defendant’s right to present relevant evidence is . . . subject to
reasonable restrictions, such as evidentiary and procedural rules.” Moses v. Payne,
555 F.3d 742, 757 (9th Cir. 2009) (internal quotation marks, brackets, and citation
omitted); see also U.S. v. Waters, 627 F.3d 345, 354 (9th Cir. 2010) (“The right to
present a defense is clearly fundamental, but . . . the accused . . . must comply with
established rules of procedure and evidence designed to assure both fairness and
reliability in the ascertainment of guilt and innocence.” (internal quotation marks
and citation omitted)). As for the right to confront, the Confrontation Clause does
not guarantee a “cross-examination that is effective in whatever way, and to
whatever extent, the defense might wish.” Delaware v. Fensterer, 474 U.S. 15, 20,
106 S. Ct. 292, 88 L. Ed. 2d 15 (1985). “[T]rial judges retain wide latitude insofar
as the Confrontation Clause is concerned to impose reasonable limits on []
cross-examination.” Van Arsdall, 475 U.S. at 679.

A.  Background

Petitioner submitted a U-Visa application on October 18, 2012. In support
of his application, he attached a declaration which provided factual details about
the crimes for which he was a victim. See CT at 653.

Prior to jury selection, petitioner’s counsel argued Moya’s U-Visa status
should be admitted because Moya was cross-examined regarding the supporting
declaration at the preliminary hearing and it was relevant to Moya’s motivation for
testifying. LD 2 (Reporter’s Transcript (“RT”)) at 1-27-28, 4-7. With respect to
motive, petitioner argued Moya was receiving special visa treatment in exchange
for his testimony, and therefore his U-Visa status gave him a motive to lie for the
prosecution so he could remain in the United States. Id. The prosecution

2
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represented that it was not responsible for granting the U-Visa; rather, its role was

simply to confirm Moya was a cooperative witness in this case. RT at 1-28. The
prosecution stated the U-Visa was not incumbent on petitioner’s testimony. CT at
640.

After reviewing the application and declaration, the trial court ruled that
petitioner’s counsel would be allowed to cross-examine Moya about the facts in his
U-Visa application declaration and any inconsistencies between his testimony,
statements to the police, and the statements in the declaration. See RT at 7. But
the trial court precluded cross-examination about: (1) Moya’s U-Visa application
and status; (2) the fact that Immigration and Customs Enforcement (*ICE”) had
placed a hold on him; or (3) the fact that he was paroled into the United States on
October 18, 2012. See id. at 8. The trial court determined that, under the
California Evidence Code 8§ 352 balancing test, the prejudice outweighed the
relevance of those topics. See id. Specifically, the trial court stated that the
information would “raise undue speculation,” had the potential of “undue
prejudice,” and “did not bear close enough relationship to [Moya’s] credibility.”
Id.

B. U-Visa Status

Determining that Moya’s status as a U-Visa holder was relevant to show his

motive to lie and bias, and to his credibility, the California Court of Appeal agreed
with petitioner that the trial court abused its discretion when it precluded
petitioner’s counsel from examining Moya about his U-Visa status. LD 8 at 13.
But the Court of Appeal found the error to be harmless beyond a reasonable a
doubt under Chapman v. Calif., 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705
(1967). 1d. at 14 (citing state court case which relied on the Chapman standard).
The Court of Appeal noted that Moya had reported the crime eight months prior to
applying for the U-Visa, which rendered any inference that his motive for

10
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testifying was to bolster his application to stay in the United States as speculative

at best. Id. As for Moya’s credibility, petitioner’s counsel was permitted to
impeach him with any inconsistent statements between his declaration and
statements to the police and testimony, but chose not to do so. Id.

“On direct appeal, the harmlessness standard is the one prescribed in
Chapman,” that is, “*harmless beyond a reasonable doubt.”” Davisv. Ayala,
U.S. _,135S. Ct. 2187, 2197, 192 L Ed. 2d 323 (2015) (quoting Chapman, 386
U.S. at 24). But “[i]n a collateral proceeding, the test is different.” Id. Federal
courts apply the standard in Brecht v. Abrahamson, 507 U.S. 619, 113 S. Ct. 1710,
123 L. Ed. 2d 353 (1993). Id. “There must be more than a ‘reasonable possibility’
that the error was harmful.” 1d. at 2198 (citing Brecht, 507 U.S. at 637). Instead,

habeas petitioners are not entitled to relief unless there was
Id. at 2197 (citing Brecht, 507 U.S. at 637). In other words, the error must have
had a ““substantial and injurious effect or influence in determining the jury’s
verdict.”” Id. at 2198 (citation omitted).

actual prejudice.

Here, the Court of Appeal decided the issue on the merits, determining the
trial court erred but the error was harmless beyond a reasonable doubt under the
Chapman standard. LD 8 at 14. Because petitioner is seeking federal habeas
relief, the Brecht standard subsumes AEDPA’s requirements. Davis, 135 S. Ct. at
2199 (“[1]f the state court adjudicated [the] claim on the merits, the Brecht test
subsumes the limitations imposed by AEDPA.”). Thus, the proper question for

this court is whether the Court of Appeal “*applied Chapman in an objectively
unreasonable manner.”” Id. at 2198 (citation omitted). The Court of Appeal did
not.

As petitioner argues, the purpose of inquiring about Moya’s U-Visa status
was to show the motive for his testimony — to remain in the United States — and

consequently was relevant to his credibility. See Petition at 19-20, 24. Petitioner

11
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contends Moya’s motive would explain his inconsistent statements and bolster

petitioner’s contention that Moya was lying, which was petitioner’s primary
defense. See id. at 23-25. But the Court of Appeal reasonably determined that the
inference of motive or bias was largely negated by the fact that Moya reported the
crimes eight months prior to filing a U-Visa application. See LD 8 at 14. And the
trial court permitted questions regarding the facts in the U-Visa declaration itself.
To the extent that Moya’s U-Visa declaration contained statements inconsistent
with his statements elsewhere, petitioner’s counsel could have impeached Moya
with those inconsistencies. See RT at 7.

This is not to say prejudice to petitioner was impossible here. Moya was the
critical witness against petitioner, and petitioner understandably wanted the jury to
know Moya stood to benefit by cooperating with the prosecution in the case.
Nonetheless, the Court of Appeal rightly found the impact of this information
would have been substantially mitigated by the fact that Moya reported the crime
and began cooperating months before he applied for a U-Visa. As such, an
injurious effect or influence on the jury’s verdict was unlikely, and petitioner has
not shown any actual prejudice. This court cannot say the Court of Appeal’s
determination that the error was harmless beyond a reasonable doubt was
objectively unreasonable.

C. lllegal Reentry

Petitioner also contends the trial court erred when it precluded his counsel
from asking Moya about his deportations and illegal reentry into the United States,
which were criminal acts involving moral turpitude. Petition at 16, 19, 21. By
precluding them, petitioner argues the trial court denied him his right to present a
defense attacking Moya’s credibility. Id.

The trial court precluded petitioner’s counsel from inquiring about the ICE
hold and plaintiff’s parole into the country because it determined the prejudice of

12
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those topics outweighed the relevance. RT at 8. The Court of Appeal found there
was no error because, even assuming illegal reentry was a crime of moral turpitude,
there was no evidence that Moya suffered a felony conviction for the act. LD 8 at
13 n.4. Additionally, it was within the trial court’s discretion whether to admit the
act into evidence and, in this case, it determined the prejudice outweighed the
probative value. Id.

The Court of Appeal’s determination was not contrary to clearly established
federal law or an unreasonable determination of the facts. First, even if there were
evidence that Moya suffered a felony conviction for illegal reentry, illegal reentry
into the United States is not a crime of moral turpitude. No court has found
otherwise. See Tiscareno-Garcia v. Holder, 780 F.3d 205, 208-09 (4th Cir. 2015)
(finding that petitioner failed to establish good moral character in his deportation
hearing due to his length of incarceration and not because his illegal reentry was a
crime of moral turpitude); Hames-Herrera v. Rosenberg, 463 F.2d 451, 453 (9th
Cir. 1972) (characterizing plaintiff’s crimes of moral turpitude — petty theft and
forgery — separately from his conviction for illegal entry); Montero v. Cobb, 937 F.
Supp. 88, 93 n.6 (D. Mass. 1996) (illegal entry was not a moral turpitude offense
under the then-existing immigration statutes).

Moreover, as discussed above, a defendant’s right to present evidence in his
defense and cross-examine a witness is not unlimited. See Holmes, 547 U.S. at
324; Van Arsdall, 75 U.S. at 678. The trial court may impose limitations to ensure
compliance with evidentiary laws and fairness. Here, the trial court precluded
cross-examination into petitioner’s illegal reentry and deportations because they
did not bear a close enough relationship to Moya’s credibility and could cause
undue prejudice. Given a court’s right to reasonably restrict a cross-examination,
the Court of Appeal’s finding that the trial court did not violate petitioner’s right to
confront the witness was not contrary to clearly established law or an unreasonable

13
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determination of the facts.

Further, even if the trial court had erred, the error was harmless. Petitioner
cannot show the preclusion of inquiry into plaintiff’s illegal reentries had a
substantial and injurious effect or influence in determining the jury’s verdict. See
Brecht, 507 U.S. at 637-38. The trial court permitted petitioner’s counsel to cross-
examine Moya on his inconsistent statements, which cast doubt on Moya’s
credibility. There is no reasonable probability that the jury would have arrived at a
different verdict had petitioner’s counsel been permitted to inquire into his
deportation and illegal reentry, which were only remotely related to credibility.

Accordingly, petitioner is not entitled to habeas relief. The Court of
Appeal’s decision was neither contrary to clearly established federal law nor an
unreasonable determination of the facts.

VI.
RECOMMENDATION
IT IS THEREFORE RECOMMENDED that the District Court issue an

Order: (1) approving and accepting this Report and Recommendation; and (2)

directing that Judgment be entered denying the Petition and dismissing this action

with prejudice.

DATED: February 14, 2020

SHERTPYM _
United States Magistrate Judge

14
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INTREBOETION

Appellants Edward Miguel Zuniga and Orlando Steven Burgos were
convicted of assaulting Martin Moya Lopez (Moya). Zuniga was separately
convicted of extortion, kidnapping for extortion, first degree robbery, and
dissuading a witness (Moya’s wife Gloria Abarques) by force or threat. Burgos
was separately convicted of making criminal threats against Moya. Appellants
contend they were denied due process when the trial court precluded them from
cross-examining Moya about his immigration status and his application for a U
Nonimmigrant Visa (U-Visa). (See 8 C.F.R. § 214.14 [describing U-Visa
program, which generally permits victims of certain crimes who cooperate with
law enforcement to remain temporarily in the United States despite their
Immigration status].) Zuniga also challenges certain rulings of the trial court,
including denials of motions to suppress and a motion for a new trial. Burgos
separately challenges certain sentencing enhancements. The People concede that
certain of the sentencing enhancements imposed on Burgos were improper, and
request that Burgos’s case be remanded for resentencing. Aside from Burgos’s
sentencing issues, we find no reversible error. Accordingly, we affirm Zuniga’s
judgment and sentence. We also affirm Burgos’s convictions, and remand to the
trial court for resentencing on those convictions.

PROCEDURAL HISTORY

A.  Zuniga’s Convictions and Sentence

A jury found appellant Zuniga guilty of robbery (count one) and found true
the allegations that the robbery was of the first degree, that Zuniga voluntarily
acted in concert with two or more other persons, and that a principal personally
used a firearm during the commission of the crime. It also found Zuniga guilty of

dissuading a witness (count two), and found true the allegation that Zuniga had
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used force or a threat. The jury fur‘ﬁperr)?&ﬁlr% Z(aniga guilty of assault with a
deadly weapon (a knife), extortion and kidnapping for extortion (counts seven,
eight, and nine) and found true the allegation that Zuniga caused the victim (Moya)
to suffer bodily harm or intentionally confined the victim in a way that created a
substantial risk of death. Finally, the jury found true the allegations that all the
charged offenses were committed for the benefit of a criminal street gang.

In a bifurcated proceeding, the trial court found that Zuniga had one prior
conviction pursuant to Penal Code sections 1170.12, subdivisions (a) through (d),
and 667, subdivision (a)(1)."

On count one (robbery), the court sentenced Zuniga to 30 years to life, plus
five years for the section 667, subdivision (a)(1) enhancement. On count seven
(assault with a deadly weapon), the court imposed a total term of 18 years,
consisting of eight years, plus five years for the gang enhancement, and five years
for the section 667, subdivision (a)(1) enhancement. On count nine, the court
imposed a sentence of life without the possibility of parole, plus five years for the
667, subdivision (a)(1) enhancement. The court also imposed concurrent sentences
of 19 years to life on count two (dissuading a witness) and 19 years to life on count
eight (extortion).

B.  Burgos’s Convictions and Sentence

A jury found appellant Burgos guilty of criminal threats (count five) and
assault with a firearm against Moya (count six). It found true the firearm
enhancement allegation (§ 12022.5, subd. (a)) as to count five, and the gang

enhancement allegation (8 186.22) as to both counts. The jury was deadlocked on

1

All further statutory citations are to the Penal Code, unless otherwise stated.
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counts eight and nine (extortion an‘é’ﬁpaen%%gfné} for extortion). After a mistrial
was declared as to those counts, the prosecution elected not to proceed on them.

In a bifurcated proceeding, the trial court found that Burgos had two prior
convictions pursuant to sections 1170.12, subdivisions (a) through (d), and 667,
subdivision (a)(1)), and four prior convictions pursuant to section 667.5,
subdivision (b).

The court sentenced Burgos to state prison for a total of 25 years to life, plus
33 years for various enhancements: 10 years for the firearm enhancement,

10 years for the gang enhancement, 5 years for each of the two section 667,
subdivision (a)(1) enhancements, and one year for each of the three section 667.5,
subdivision (b) enhancements. Pursuant to section 654, the court imposed and
stayed a 25-year-to-life sentence for count six (assault with a firearm).

Appellants noticed appeals from the judgments and sentences.

FACTUAL BACKGROUND

A. The Prosecution Case

In 2011 and 2012, Moya and his wife Abarques lived in a house in
Panorama City. They allowed a homeless woman, Maya Hermosillo, to live with
them for a few months. Moya and Abarques met appellants through Hermosillo
and her friends. They knew Zuniga as “Spanks” or “Spanky,” and Burgos as
“Largo.” Based on how Hermosillo and her friends treated Zuniga, Abarques
thought that he was a head of the gang. Neither Abarques nor Moya had ever been
In a gang.

Moya and Abarques needed a car, and Zuniga offered to sell them one.
Shortly thereafter, Zuniga brought a green sedan to their home. Zuniga told Moya
and Abarques that they could buy the car for $800, but they declined because the
car was not working. After being parked outside their house for a week or two, the
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car was removed. A few days Iatef?‘%ﬁ%%igalﬁd and told Moya that he and
Abarques owed him $800 for the car. After refusing to pay Zuniga, Moya
Abarques noticed that items were missing from their home, including a
television, a computer, a printer, and some work tools. Abarques then asked
Hermosillo to leave.

About a week later, on January 6, 2012, Moya and Abarques suffered
a home invasion robbery. That night, Abarques had come home from work
around 7:00 p.m. She was alone in the house; Moya was in the hospital due
to illness. At around 7:30 p.m., Abarques heard someone jumping over the
house gate. When Abarques went to investigate, she met Hermosillo, who
told her that Zuniga wanted to speak with her. Abarques initially refused to
open the door, but relented when Hermosillo lifted her shirt to show
Abarques a gun and a knife. Zuniga, Hermosillo and two other individuals
then entered and ransacked the house. Before leaving, Zuniga took the
battery out of Abarques’s cell phone, and told her not to call the police or
they would come back. Abarques did not immediately call the police
because she was scared.

Moya was informed that his wife was looking for him, so he had an
acquaintance drive him home from the hospital that evening. When Moya
arrived at his house, he observed several people, one of whom was
Hermosillo, taking items out of the house. Moya did not see Abarques, so
he asked the driver to take him to his uncle’s house where he spent the night.

The next morning, Hermosillo found Moya at his uncle’s house, and

told him that Zuniga wanted to speak with him.” Moya initially refused to

On cross-examination, Moya stated he was not sure when he was kidnapped,
but that it was about week after the home invasion robbery. On re-direct, Moya
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go with Hermosillo to meet Zuniga‘?’Blﬁ)teﬂgrlﬁ%o(s}lllo pulled him outside, where

three individuals and two cars were waiting. One of the individuals approached
Moya with a handgun in her hand, and told him to get into one of the cars.
Hermosillo told Moya that if he did not get in the car, “something” would happen
to Abarques.

Moya was taken to a garage of an unfamiliar house. There were about 10
people in the garage. Although Hermosillo told Moya that Zuniga was waiting for
him, it was Burgos who first met him. Burgos told Moya to sit down, and then
started hitting him in the head and back. Burgos then pulled out a gun and told
Moya, “I am going to kill you.” Moya was afraid, and tried to grab the gun. As he
did so, a female bystander hit him on the head with her gun. The remaining
bystanders pulled out their guns, and told Moya not to do anything.

Zuniga then came in and asked why Moya was in the garage. When
Hermosillo told him that it was a surprise for him, Zuniga responded, “Why do you
have him here when | never said for you to bring him?” Zuniga then told Moya
that he now owed him $1,600 for the car, and that Moya had 24 hours to pay him.
On Zuniga’s order, Hermosillo and several others returned Moya to his uncle’s
house.

Moya told his wife about the kidnapping. Abarques testified that she saw a
bruise on Moya’s forehead, and that Moya complained about pain in his jaw and
the back of his head for days.

A few days after the kidnapping, Moya went to his uncle’s house to borrow

money to pay Zuniga. After Moya went inside, Zuniga arrived and began beating

clarified that he was kidnapped the morning after the robbery, and that three or
four days later Zuniga assaulted him with a knife. Defense counsel also elicited
testimony that Moya had told a police detective that he was taken from a park.
Moya explained that his uncle’s house was located near a park.

6
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him up. Zuniga punched him twicéA,’%ﬁglfﬁleiﬁ( tc%k out a knife and hit Moya
on the left side of the jaw with the flat of the knife blade. He asked Moya,
“Where is my money?” Zuniga demanded Moya’s wallet, and took $20 out
of it, saying, “I’m going to take this as part of payment of what you owe
me.” Zuniga then left.

Moya testified he did not immediately report the various incidents to
the police because he was afraid. On January 9, 2012, Abarques reported
the entire matter to the police because she wanted the perpetrators caught.

Los Angeles Police Detective Manuel Armijo testified he was the
original investigating detective on the case. He interviewed Abarques and
Moya on January 23, 2012. When the detective interviewed Moya about the
kidnapping, he observed that Moya had a bump on his forehead and a
swollen cheek. Detective Armijo showed Abarques and Moya a
photographic six-pack, and each identified Zuniga’s photo. Moya also
identified Burgos from a separate six-pack. Detective Armijo testified that
he could not locate Moya’s uncle to interview him.

About a month after these events, Moya accompanied Detective
Armijo to look at some items in a car in impound. Zuniga had been arrested
in the car. A knife and some miscellaneous items had been listed during the
inventory of the car’s contents. The detective thought some of those items
might belong to Moya. Moya identified as items that had been stolen from
him: a camera, some bolt cutters, a level, and the knife Zuniga had used to
beat him up. Moya testified that the knife had been given to him as a gift,
but that he had relinquished it to Zuniga after Zuniga asked for it.

In March 2012, Abarques and Moya had a telephone conversation

with Zuniga. Zuniga told Abarques that if she and Moya did not testify
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about the matter, “everything Woulé%g%%%lx a(glrd they would be left alone.
Abarqgues assured Zuniga she would not testify.

Detective Armijo testified that a standard investigative technique was to
record all outgoing jailhouse calls of a suspect. During the investigation, Detective
Armijo learned that Zuniga had made phone calls to the victims from jail. Zuniga
also made two jailhouse calls to his wife, Vicky Contreras, during which he gave
directions for her to relay to other gang members. The recorded calls were played
for the jury

A week after speaking with Zuniga over the phone, Abarques visited
Zuniga’s house and stayed over for three days. Abarques wanted Contreras and
Zuniga to think they were all still friends, and also wanted to see if any of the items
missing from her home were at Zuniga’s residence. Abarques observed a
computer, printer and certain tools she thought belonged to Moya.

During the visit, Contreras told Abarques that if Zuniga was sentenced to life
in jail, “anywhere we [Abarques and Moya] run or hide, they will find us.” Moya
and Abarques were subsequently relocated. They were relocated again after
Abargues informed Detective Armijo that a man named “Carlos” had visited her at
her new residence.

Approximately two months before trial, on November 22, 2013, Abarques
received three text messages on her cell phone, calling her a “rata” or “rat,” and
saying “payback time.” Abarques informed Detective VVasquez about the
threatening texts, but did not tell the prosecutor until just before trial.’

Serena Carranza testified that she had known Zuniga since 2005, and had

used drugs with him. Carranza was afraid of Zuniga because he was a “shot

Trial counsel moved for a mistrial due to delayed disclosure of the threats to
Abarqgues, which the trial court denied.
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caller” -- someone who sends othef%%) %8%’3( gl rty work” -- for his gang,
the Pacoima Flats. In January 2012, Zuniga came to her home one morning
and bragged about beating up a “Mexican” named “Marcos” or “Martin”
who owed him money for a car. Zuniga also showed her the knife he used to
beat up the man. When shown a picture of the knife Moya had previously
identified, Carranza testified it was the same knife. Carranza stated that
after she had agreed to testify against Zuniga, she was beaten up and told not
to testify. She hid for a while, but decided to testify because it was the
“right thing to do.”

Carranza admitted being a former member of the Langdon Street
gang, and having suffered multiple felony convictions, including convictions
for passing false checks and grand theft auto. Carranza also admitted that
she had an agreement with the prosecutor’s office to testify truthfully in the
instant matter in return for a sentence of time served on a charge of receiving
stolen property. On cross-examination, Carranza admitted giving a false
name and date of birth to law enforcement in the recent case. She also
admitted using a number of aliases over the last few years.

Officer Timo Peltonen testified as an expert on the Pacoima Trece gang.
Officer Peltonen stated that the gang was on friendly terms with other gangs in the
Pacoima area, except the Pacoima Van Nuys Boys gang. He admitted being
unaware of any crimes committed by the Pacoima Trece gang in conjunction with
the Pacoima Flats gang. The officer testified that Burgos was a self-admitted
member of the Pacoima Trece gang, with the moniker Largo. He also opined that
Burgos was a “shot caller” in the gang. Presented with a hypothetical that mirrored

the facts of this case, Officer Peltonen opined that the crimes were committed in
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association with and for the benefifA’ otthe g}féoﬁna street gangs because the gangs

would benefit from the fear and terror engendered by the crimes.

Officer Andre Silva testified as an expert on the Pacoima Flats gang. He
testified that Zuniga was a self-admitted member of the gang with the monikers
“Big Spanks,” “Spanky” or “Eddie Boy.” He also testified that Zuniga was a shot
caller for the Pacoima Flats gang, that Contreras was an active Pacoima Trece gang
member, and that her brother Carlos was an active Pacoima Trece gang member.
Presented with a hypothetical that mirrored the facts of the instant case, Detective
Silva opined that the crimes benefitted the Pacoima Flats gang because the gang
gained monetary benefits and increased the fear and intimidation within the
community.

B.  The Defense Case

Appellants did not present a defense case.

DISCUSSION

Appellants contend their convictions should be reversed because they were
precluded from cross-examining Moya about his status as a holder of a U-Visa.
Appellant Zuniga separately contends that the trial court erred in denying his
motion to suppress Moya’s identification of items found in the car Zuniga was
driving when arrested, and his motion to suppress the victims’ identification due to
an allegedly unduly suggestive identification procedure. Zuniga further contends
that the trial court abused its discretion when (1) the court permitted the prosecutor
to clarify Moya’s testimony regarding Zuniga’s reaction to seeing him in the
garage; (2) the court denied his motion for a mistrial based on the delayed
disclosure of threats to Abarques; and (3) the court restricted his cross-examination
of Carranza and denied his motion for a new trial based on newly discovered

evidence that Carranza had lied about being subject to witness intimidation.

10
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Appellant Burgos separately conte‘r?’o%lfﬁgtdabﬁ rg}arm enhancement and a gang
enhancement were both imposed during sentencing when only the greater
enhancement should have been imposed. For the reasons stated below, we
conclude that Burgos’s sentence was improper and the matter should be remanded
for resentencing as to him. Aside from Burgos’s sentence, we find no reversible
error.

A.  Moya’s Immigration Status and Application for a U-Visa

Appellants contend they were denied due process and the right to present a
defense when the trial court precluded them from presenting evidence that Moya,
an undocumented Mexican national who had previously been deported and had
returned illegally to the United States, had been permitted to remain in the United
States temporarily pursuant to a U-Visa.

1. Relevant Factual Background

At trial, prior to jury selection, Zuniga’s counsel argued that Moya’s status
as a holder of a U-Visa should be admitted on a limited basis because it was
relevant to Moya’s motivation to testify in the case. The prosecutor responded that
her office was not responsible for granting the U-Visa; rather, “[w]e just confirm
that he is a witness in the case and being cooperative.”

In a declaration accompanying Moya’s October 18, 2012 U-Visa
application, he stated: “I am applying for a U-Visa based on the horrific
kidnapping, extortion, and felonious assault | fell victim to on or about January 7,
2012.” The declaration also provided factual details about the crimes. At a later
hearing on the issue, the prosecutor conceded that Moya’s declaration might have
impeachment value if the statements in the declaration were inconsistent with

Moya’s trial testimony, but sought to have the declaration “sanitized” to remove

11
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any mention that Moya was “on a é%gg grl)‘éhgr he’s been deported for his status
in the United States.”

After reviewing the application, the trial court ruled that defense counsel
would be allowed to cross-examine Moya about any inconsistencies between the
statements in the declaration and his trial testimony. However, defense counsel
would be precluded from inquiring about (1) Moya’s application for a U-Visa,

(2) the fact that Immigration and Customs Enforcement (ICE) had placed a hold on
him, or (3) the fact that he was paroled into the United States on October 18, 2012.
The court noted that no evidence demonstrated that the prosecution had extended
leniency, or that any agency had conditioned the granting of the U-Visa based on
the specifics of Moya’s testimony. The court also determined under Evidence
Code section 352 that the admission of evidence of Moya’s status as a holder of a
U-Visa and his prior dealings with ICE invited “undue speculation” and had the
potential for “undue prejudice” on matters that did not bear a sufficiently close
connection to Moya’s credibility.

Defense counsel did not cross-examine Moya concerning any statements he
made in the U-Visa declaration describing the events underlying the charged
crimes.

2. Analysis

“A criminal defendant has a constitutionally guaranteed right to confront and
cross-examine the witnesses against him or her. [Citations.]” (People v. Carter
(2005) 36 Cal.4th 1114, 1172.) “‘The constitutional right of confrontation includes
the right to cross-examine adverse witnesses on matters reflecting on their
credibility.”” (People v. Ardoin (2011) 196 Cal.App.4th 102, 118, quoting People
v. Szadziewicz (2008) 161 Cal.App.4th 823, 841-842.) “The right of confrontation

is not absolute, however, and may ‘in appropriate cases’ bow to other legitimate

12
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interests in the criminal trial proceé%p]féﬂglil%ng]” (People v. Carter, supra,
36 Cal.4th at p. 1172.) For example, “‘reliance on Evidence Code section 352 to
exclude evidence of marginal impeachment value that would entail the undue
consumption of time generally does not contravene a defendant’s constitutional
rights to confrontation and cross-examination.’” (People v. Pearson (2013)
56 Cal.4th 393, 455, quoting People v. Brown (2003) 31 Cal.4th 518, 544-545.)

Here, pursuant to Evidence Code section 352, the trial court precluded
defense counsel from exploring whether Moya had an incentive to lie about the
charged offenses due to his U-Visa status. We conclude the trial court erred in
restricting defense counsel’s cross-examination of Moya, because his eligibility for
a U-Visa resulted from his having been a victim of the charged offenses. Thus,
Moya’s status as a holder of a U-Visa was relevant to show motive and/or bias, and
was relevant to his credibility. (See Briggs v. Hedgpeth (N.D. Cal. Jan. 22, 2013,
No. C 11-3237 PJH) 2013 U.S. Dist. LEXIS 8641, *34 [preclusion of cross-
examination on victim’s immigration status and availability of immigration
benefits violated defendant’s right to confrontation, though error found harmless];
Oregon v. Del Real-Garvez (Or.Ct.App. 2015) 346 P.3d 1289, 1290] [evidence that
victim knew her mother’s immigration status and knew mother had applied for a
U-Visa based on victim’s allegations against defendant was relevant impeachment
evidence].) Accordingly, the trial court abused its discretion in precluding defense

counsel from cross-examining Moya about his status as a holder of a U-Visa.’

Appellants also contend the trial court erred in precluding, under Evidence
Code section 352, any cross-examination of Moya on the fact that he had illegally
returned to the United States after being deported, arguing that the illegal reentry
was a crime of moral turpitude. Assuming illegal reentry is a crime of moral
turpitude, no evidence suggests that Moya suffered a felony conviction for illegal
reentry. (See People v. Maestas (2005) 132 Cal.App.4th 1552, 1556 [“Any felony

13
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On this record, however, we‘%‘%etﬁg ie)%ro(% was harmless beyond a
reasonable doubt. (See People v. Geier (2007) 41 Cal.4th 555, 608
[“Confrontation clause violations are subject to federal harmless-error analysis
under Chapman v. California (1967) 386 U.S. 18, 24.”].) Moya provided his
account of the kidnapping, extortion, and assault, along with appellants’ respective
roles in the crimes, a full eight months before he applied for the U-Visa, rendering
any inference that his account was intended to bolster his application for temporary
residence in the United States speculative at best. Although he made some
Inconsistent statements to Detective Armijo about aspects of the crimes, he
consistently described the nature of the offenses and each appellant’s criminal
conduct.

To the extent Moya’s U-Visa declaration may have contained statements
inconsistent with his prior statements to Detective Armijo, appellants were
permitted to impeach him with the declaration, but elected not to do so. Both
counsel did, however, cross-examine Moya on his prior inconsistent statements to
Detective Armijo. On this record, we conclude beyond a reasonable doubt that a
rational jury would have found appellants guilty absent the error. (See Briggs v.
Hedgpeth, supra, 2013 U.S. Dist. LEXIS 8641, *45-*47 [preclusion of cross-
examination on immigration status and availability of immigration benefits

harmless where victim had given prior statements to investigating officers before

conviction necessarily involving moral turpitude may be used to impeach a witness
at a criminal proceeding.”].) Moreover, the admissibility of any such conviction
rests within the trial court’s discretion, and the court may exclude the evidence
under Evidence Code section 352. (People v. Castro (1985) 38 Cal.3d 301, 306.)
The trial court’s determination that the probative value of Moya’s illegal reentry
was substantially outweighed by the probability its admission would create undue
prejudice was within the court’s discretion. Accordingly, we find no error.

14
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they mentioned possibility of seekl%) ?ﬁ%sig ag}crime victim, and defense
counsel had cross-examined victim on several inconsistencies in prior
statements].)

B.  Motions to Suppress

Appellant Zuniga contends the trial court erred in denying his pretrial
motion to suppress Moya’s identification of the knife and other items in the
Impounded car, as it was the result of a warrantless search in violation of the
Fourth Amendment. He further contends the court erred in denying his
motion to suppress the pretrial and in-court identification of him by the
victims, arguing that the pretrial photographic lineup was unduly
suggestively and tainted the subsequent in-court identification. In reviewing
a trial court’s ruling on a motion to suppress, we defer to the trial court’s
findings of fact, both express and implied, if supported by substantial
evidence. We independently apply the pertinent legal principles to those
facts to determine whether the motion should have been granted. (People v.
Carter, supra, 36 Cal.4th at p. 1140.)

1.  Moya’s ldentification of Items in Impounded Car

As detailed above, Moya accompanied Detective Armijo to an impound yard
and identified several items found in the trunk of a car. Prior to trial, appellant
moved to suppress Moya’s identification, arguing it resulted from a warrantless
search.

At the hearing on the suppression motion, Los Angeles Police Officer
Anthony Lopez testified he had initiated a traffic stop on February 14, 2012.
Eventually, Zuniga -- who was driving the vehicle -- pulled into a driveway of a
house and exited. He was arrested without incident, and the car was impounded.

Officer Lopez testified he impounded the vehicle because Zuniga did not live at the

15



4'7a
house, it was blocking the drivewa‘f”,pa%%ntﬁcie)r(e vaere no other locations in the area
to park it. Officer Lopez followed the police department’s standard procedures for
Impounding a vehicle, including conducting an inventory search. During the
inventory search, Officer Lopez found a long knife, a level, and miscellaneous
tools. He filled out a report detailing the items found during the search, and listed
“a safe, clothing, multiple knives, and miscellaneous items.”

Detective Armijo testified at the hearing on the suppression motion.
According to the detective, on February 15, 2012, he was informed that a vehicle
driven by Zuniga was in the impound yard. Accompanied by Moya, Detective
Armijo went to the impound yard to determine whether the vehicle contained items
stolen from Moya’s house as part of the home invasion robbery. Moya had
previously identified Zuniga as one of the robbers. When the trunk of the vehicle
was opened, Moya immediately identified a knife that had belonged to him that he
had given to Zuniga. Moya also identified a camera and several tools as belonging
to him.

After receiving supplemental briefing, the trial court denied the motion to
suppress. The court determined (1) that the vehicle was lawfully impounded as it
was blocking a driveway; (2) that the inventory search was lawful because it was
conducted pursuant to standard police procedures; and (3) that Detective Armijo’s
“look at the property with the victim” was lawful, as the detective was already
aware of the items in the vehicle, and the items could be examined to determine if
they were stolen

On this record, we independently conclude that the motion to suppress was
properly denied. First, the impounding of the vehicle was proper as part of the
police’s community caretaking function. (See, e.g., Halajian v. D & B Towing

(2012) 209 Cal.App.4th 1, 15 [“In the role of ‘community caretaker,” peace
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officers may impound vehicles thafAngﬁanrg%e E)}ublic safety and the efficient
movement of vehicular traffic”].) Here, appellant was not the registered owner of
the vehicle, the vehicle was blocking another individual’s driveway, and there was
no other licensed driver in the vehicle to drive it away. Thus, it was reasonable for
Officer Lopez to impound the vehicle to allow the homeowner access to the street.
(See People v. Steeley (1989) 210 Cal.App.3d 887, 892 [officer properly
impounded vehicle where no other licensed driver was in the vehicle, vehicle was
blocking a driveway, and appellant was not the registered owner of the vehicle]; cf.
Miranda v. City of Cornelius (9th Cir. 2005) 429 F.3d 858, 866 [unreasonable
under circumstances to impound vehicle parked in licensed owner’s home
driveway].)

Appellant’s reliance on People v. Torres (2010) 188 Cal.App.4th 775 is
misplaced. There, the vehicle was parked in a stall in a public parking lot. (Id. at
p. 780.) In contrast, here the vehicle was parked in the home driveway of a person
who was not the vehicle’s owner, blocking the homeowner’s access to the street.
Thus, the car was properly impounded to facilitate the efficient movement of
vehicular traffic.

Because the impound was proper, the subsequent inventory search,
conducted pursuant to standard police department procedures, also was proper.
(See South Dakota v. Opperman (1976) 428 U.S. 364, 373 [warrantless inventory
search of glove compartment of lawfully impounded automobile, conducted
pursuant to standard police procedures, does not violate Fourth Amendment’s
proscription against unreasonable searches and seizures]; accord, People v.
Williams (2006) 145 Cal.App.4th 756, 761 [“If officers are warranted in
impounding a vehicle, a warrantless inventory search of the vehicle pursuant to a

standardized procedure is constitutionally reasonable™].)
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Finally, Detective Armijo’s épa%ellﬁgtji%n%f the items in the trunk of the
impounded was lawful. As California courts have noted, “‘[o]nce articles have
lawfully fallen into the hands of the police they may examine them to see if they
have been stolen, test them to see if they have been used in the commission of a
crime, return them to the prisoner on his release, or preserve them for use as
evidence at the time of trial.”” (People v. Superior Court (Gunn) (1980)

112 Cal.App.3d 970, 974 (Gunn), quoting People v. Rogers (1966) 241 Cal.App.2d
384, 389-390.) Appellant already had been identified as a suspect in a home
invasion robbery. Thus, it was reasonable for Detective Armijo to bring the
robbery victim to identify whether the items found in the vehicle and itemized
during the inventory search belonged to the victim.

Appellant attempts to distinguish Gunn, on the ground that it involved a
prior booking search, whereas a prior inventory search was involved here. We
discern no constitutional difference between a booking search and an inventory
search. The United States Supreme Court has noted that it first recognized the
warrantless inventory search of an automobile as an exception to the Fourth
Amendment’s warrant requirement in South Dakota v. Opperman, supra, 428 U.S.
364, and subsequently extended the same rationale supporting a warrantless
inventory search (protecting suspect’s property and deterring false claims of theft
against police) to a warrantless booking search. (See lllinois v. Lafayette (1983)
462 U.S. 640, 647-648.)

Likewise, appellant’s reliance on People v. Evans (2011) 200 Cal.App.4th
735 is misplaced. There, the parties agreed that the initial search and a subsequent
search at an impound yard were not justified as an inventory search. (ld. at
p. 743.) The People make no similar concession here. Indeed, we have

determined that the initial search by Officer Lopez was a lawful inventory search.
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In short, the trial court did not err i%ﬁgr%%géxap%ellant’s motion to suppress
Moya’s identification of the items in the impounded car.
2. The Victims’ ldentification of Zuniga from Photographic Six-
packs

On January 23, 2012, Detective Armijo showed six photographs of Hispanic
males to Abarques and Moya separately; each identified Zuniga’s photograph. His
photograph was the only one in which the depicted individual had tattoos; the
tattoo letterings were just below the neck. Prior to trial, Zuniga moved to suppress
the victims’ identification on the ground that the photographic lineup was unduly
suggestive. The trial court denied the motion. The court found that the basic facial
features, clothing, hair, and facial hair were similar; that the depicted individuals
were male Hispanics; and that although appellant was the only individual with
tattoo lettering on the lower neck, the victims had had prior contacts with
appellant, and tattoos were not the “primary issue in terms of how [they]
described” appellant to law enforcement.

Appellant Zuniga contends (1) that the trial court erred in denying his
motion to suppress the pretrial photographic identification of the victims,
and (2) that the victims’ in-court identifications were tainted by the prior
unduly suggestive identification. We disagree.

“In order to determine whether the admission of identification evidence
violates a defendant’s right to due process of law, we consider (1) whether the
identification procedure was unduly suggestive and unnecessary, and, if so, (2)
whether the identification itself was nevertheless reliable under the totality of the
circumstances . . ..” (People v. Cunningham (2001) 25 Cal.4th 926, 989.) “The
defendant bears the burden of demonstrating the existence of an unreliable

identification procedure.” (lbid.)
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We have examined the photéA’gl?gﬁ}g jl}line(&p, and observe that all six male
Hispanics depicted in the six-pack look similar. Although appellant was the only
individual with tattoo lettering, the tattoos did not cause appellant to “stand out” in
such a way as to suggest to the victims that they should select that picture. Thus,
the identification procedure was not unduly suggestive.

Moreover, “convictions based on eyewitness identification at trial following
a pretrial identification by photograph will be set aside on that ground only if the
photographic identification procedure was so impermissibly suggestive as to give
rise to a very substantial likelihood of irreparable misidentification.” (Simmons v.
United States (1968) 390 U.S. 377, 384; accord, People v. Cunningham, supra,
25 Cal.4th at p. 990.) The record belies any likelihood of misidentification. Both
victims had encountered Zuniga multiple times before the charged offenses
occurred, and Moya testified Zuniga had personally asked him for a knife. During
the commission of the crimes, Zuniga made no effort to hide his identity. Indeed,
during the home invasion robbery, Zuniga told Abarques not to call the police, and
during the kidnapping, Zuniga told Moya he was owed $1,600 for the car. During
the assault on Moya a few days after the kidnapping, Zuniga personally took
money from Moya’s wallet. Finally, Zuniga’s defense was not that he had been
misidentified by the victims, but rather that the victims’ testimony was inconsistent
and not credible. In short, appellant has failed to demonstrate any reversible error
arising from the pretrial photographic lineup.

C.  Examination of Moya Regarding the Kidnapping

Appellant Zuniga next contends the trial court erred in permitting the
prosecutor, over defense objection, to ask Moya to clarify his testimony about
Zuniga’s reaction to seeing Moya in the garage during the kidnapping incident.

We discern no error.
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1. Relevant Factué@a%%& Po(ur%l

During direct examination, Moya -- who was using the services of a
Spanish interpreter -- testified that after he was taken to the garage, Burgos
assaulted him. Thereafter, appellant Zuniga entered and expressed surprise,
asking Hermosillo, “why did they have me there.” The prosecutor then
asked, “when he asked Maya [Hermosillo] why did you bring him here? Is
that what he said? Why did you bring him here?” Moya responded: “Yes.
No. No. He said, why do you have him here when | never said for you to
bring him?” Prosecutor: “Bring him here? Is that what he said?” Moya:
“No, no, no. To the garage.” Prosecutor: “So he said, I never told you to
bring him to the garage?” Appellant’s counsel objected on the ground that
the prosecutor was misstating the evidence. The prosecutor stated she was
trying to clarify Moya’s testimony, and the trial court overruled the
objection. Moya then answered, “Yes.”

During closing arguments, the prosecutor argued that Moya’s
testimony demonstrated that Zuniga was surprised Moya had been taken to
the garage, not that Zuniga was surprised the kidnapping had occurred.
Defense counsel countered that Moya’s testimony showed Zuniga was upset
that Moya had been kidnapped.

2. Analysis

On appeal, Zuniga suggests that the prosecutor’s conduct was
misconduct and implicates the prosecution’s obligations under Brady v.
Maryland (1963) 373 U.S. 83 (Brady). We discern no Brady violation, as
the prosecutor’s conduct did not involve any suppression of favorable and
material evidence. To the extent appellant raises a prosecutorial misconduct

claim, he has failed to preserve that claim by making a timely and specific
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objection below. (See People v. AGA‘J)n?se&%jfﬁ)%O Cal.4th 541, 568-569 [claim of
misconduct forfeited where defendant never objected to prosecutor’s comments
during opening arguments and failed to seek an admonition].) Finally, as trial
counsel objected only on the basis that the prosecutor misstated the evidence,
appellant cannot challenge the trial court’s evidentiary ruling on any other ground.
(See People v. McKinnon (2011) 52 Cal.4th 610, 674 [failure to object on specific
ground at trial forfeits appellate challenge on same ground].)

On the merits of Zuniga’s claim, he has not shown the trial court erred in
overruling his objection to the prosecutor’s question as misstating Moya’s
testimony. Moya’s initial testimony about Zuniga’s reaction to seeing him in the
garage was ambiguous. Based on that initial testimony, it could be inferred that
appellant was surprised Moya had been kidnapped. Likewise, the same testimony
supported an inference that appellant was surprised Moya had been taken to the
garage, rather than another location. The prosecutor’s question sought to clarify
that testimony. As Moya’s own affirmative answer confirmed, the prosecutor’s
question did not misstate the testimony.

D. Delayed Disclosure of Threats Against Abarques Prior to Trial.

As detailed above, Abarques received three threatening messages in
November 2013, calling her a rat or a snitch and threatening payback for her trial
testimony. Although Abarques promptly disclosed the threats to the police, the
prosecutor was not informed of them until the morning of trial, and defense
counsel was not informed until mid-trial. The threats were not made by Zuniga or
his wife Contreras.

Defense counsel moved for a mistrial, which the trial court denied on the
ground that the delayed disclosure did not “rise[] to the level of a mistrial.” The

court granted defense counsel time to prepare to cross-examine Abarques on the
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threats, stating “[w]e can take a bré%m%gp 3(/15)6 t(()} explore it.” Although
defense counsel raised the possibility of an instruction on the delayed
disclosure, the court indicated it was not inclined to give the instruction.
The court permitted defense counsel to “go into the timing of when it was
disclosed.”

Zuniga contends the trial court erred in denying his motion for a
mistrial and in precluding any possibility of an instruction on the delayed
disclosure under CALCRIM No. 306. We discern no reversible error.

1. Mistrial Motion

“A mistrial should be granted if the court is apprised of prejudice that
it judges incurable by admonition or instruction. [Citation.] Whether a
particular incident is incurably prejudicial is by its nature a speculative
matter, and the trial court is vested with considerable discretion in ruling on
mistrial motions. [Citation.]” (People v. Haskett (1982) 30 Cal.3d 841,
854.) A motion for a mistrial should be granted when “““a [defendant’s]
chances of receiving a fair trial have been irreparably damaged.””” (People
v. Ayala (2000) 23 Cal.4th 225, 282, quoting People v. Welch (1999) 20
Cal.4th 701, 749.)

Here, appellant has not demonstrated that his chance of receiving a
fair trial was irreparably damaged. The jury already had heard ample
evidence that Abarques had been threatened by Zuniga and Contreras about
testifying against appellant. Abarques had testified that during the home
invasion robbery, Zuniga told her not to call the police or he and his fellow
gang members would come back. She also had testified that Zuniga told her
if she did not testify, everything would be okay. Abarques had further
testified that Contreras, appellant’s wife, told her that if appellant was
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sentenced to life in state prison, “ar%RﬁleeI%g %/)v(e g’}un or hide, they will find us.”
Moreover, the trial court permitted defense counsel to cross-examine Abarques
about the additional threats in November 2013, and granted defense counsel time
to prepare for the cross-examination. In short, we discern no abuse of discretion in
the trial court’s denial of the mistrial motion.
2. Jury Instruction on Delayed Disclosure

“Section 1054.1 (the reciprocal-discovery statute) ‘independently requires
the prosecution to disclose to the defense . . . certain categories of evidence “in the
possession of the prosecuting attorney or [known by] the prosecuting
attorney . . . to be in the possession of the investigating agencies.”” [Citation.]
Evidence subject to disclosure includes . . . any ‘[r]elevant written or recorded
statements of witnesses or reports of the statements of witnesses whom the
prosecutor intends to call at the trial, including any reports or statements of
experts.” . .. ‘Absent good cause, such evidence must be disclosed at least 30 days
before trial, or immediately if discovered or obtained within 30 days of trial.
(8 1054.7.)’ [Citation.]” (People v. Verdugo (2010) 50 Cal.4th 263, 279-280.)
“Upon a showing both that the defense complied with the informal discovery
procedures provided by the statute, and that the prosecutor has not complied with
section 1054.1, a trial court ‘may make any order necessary to enforce the
provisions’ of the statute . ... (8 1054.5, subd. (b).) The court may also ‘advise
the jury of any failure or refusal to disclose and of any untimely disclosure.’
(Ibid.) A violation of section 1054.1 is subject to the harmless-error standard set
forth in People v. Watson (1956) 46 Cal.2d 818, 836. [Citation.]” (Id. at pp. 279-
280.)

Here, appellant was not prejudiced because the trial court granted defense

counsel time to prepare to cross-examine Abargues about the additional threats.
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(See People v. Verdugo, supra, SO%BPA%%Xp.%Sl [no prejudice from violation of
section 1054.1 where defense counsel had time to prepare for cross-examination on
previously undisclosed evidence].) As a result, no instruction regarding delayed
disclosure of the threats was required. Moreover, the jury already had heard ample
evidence that Abarques had been threatened about the consequences of her
testifying. Thus, any error in failing to instruct the jury regarding delayed
disclosure would have been harmless under any standard of reversible error.
(Chapman v. California, supra, 386 U.S. at p. 22; People v. Watson, supra,
46 Cal.2d at p. 836.)

E. Serena Carranza’s Testimony

At trial, Carranza testified that Zuniga had bragged about assaulting
with a knife a “Mexican” named “Martin,” who owed him money for a car.
Carranza stated that after she had agreed to testify against Zuniga, she had
been beaten up and told not to testify. She admitted that she was a former
gang member, that she had suffered multiple felony convictions, that she had
an agreement to testify in return for a more lenient sentence in another
matter, that she had given a false name and date of birth to law enforcement
in that matter, and that she had used a number of aliases over the last few
years

Appellant Zuniga contends (1) that the trial court erred when it
precluded him from cross-examining Carranza more fully about her false
aliases, and (2) that the court erred in denying a motion for a new trial based
on newly discovered evidence that Carranza had lied about being threatened.

1. Cross-examination
During cross-examination, appellant’s counsel elicited testimony that

Carranza had given a false name (Natalia Guevarra) and birthdate to law
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enforcement in her pending crimin‘g’lprﬁgtltle(}.ix\/\%en counsel asked Carranza if she
had used the alias “Cindy Colley,” the prosecutor requested a sidebar. During the
sidebar, the prosecutor argued that the specific aliases were irrelevant and sought
to exclude further inquiry under Evidence Code section 352. The court noted that it
had allowed defense counsel to elicit a number of aliases, and asked counsel how
many more aliases he wanted to elicit. Counsel replied that he had eight additional
aliases. The court excluded an “itemized list” of aliases under Evidence Code
section 352, but permitted counsel to ask Carranza if she had used a number of
aliases over the past few years.

When defense counsel asked Carranza if she had used eight aliases over the
past few years, Carranza denied doing so. Counsel then asked to refresh
Carranza’s recollection, but the trial court refused. Counsel asked Carranza if she
had used the alias “Serena Cole” when interviewed regarding the threats she had
allegedly received. Carranza admitted using the alias, initially stating that it was
her maiden name, but later admitting it was her sister’s name. Defense counsel
then asked, “So it’s fair to say that over the last few years you have used fictitious
names, false names?” Carranza responded, “Yes.” She also admitted lying to
police.

Appellant contends the court erred in restricting his cross-examination of
Carranza. We disagree. ““The constitutional right of confrontation includes the
right to cross-examine adverse witnesses on matters reflecting on their
credibility.”” (People v. Ardoin, supra, 196 Cal.App.4th at p. 118.) However, the
proper application of “Evidence Code section 352 to exclude evidence of marginal
Impeachment value that would entail the undue consumption of time generally
does not contravene a defendant’s constitutional rights to confrontation and cross-

examination.”” (People v. Pearson, supra, 56 Cal.4th at p. 455.) Here, the trial
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court excluded further inquiry into‘%’rpepsep%gliﬁc gjiiases used by Carranza under
Evidence Code section 352. Carranza admitted using a number of aliases over a
period of years. The trial court’s determination that further inquiry into the
specific aliases would have entailed undue consumption of time while providing
evidence of only marginal impeachment value was well within its discretion.
Accordingly, the trial court did not err in limiting appellant’s cross-examination.

Moreover, had we found error, we would deem it harmless under any
standard of reversible error. (Chapman v. California, supra, 386 U.S. at p. 22;
People v. Watson, supra, 46 Cal.2d at p. 836.) Carranza’s credibility had been
significantly impeached. She had admitted being a former gang member, suffering
multiple felony convictions involving moral turpitude, testifying in exchange for
lenient treatment in a pending criminal matter, using multiple aliases, and lying to
the police. On this record, had defense counsel been able to cross-examine
Carranza about all her aliases, we conclude beyond a reasonable doubt that a
rational jury would still have found appellant guilty.

2. Motion for a New Trial

After the jury rendered its verdict, defense counsel moved for a new trial,
based on a police report concluding that Carranza’s claim of witness intimidation
could not be substantiated. Counsel noted that the report’s “bottom line” was that
“the police said she’s a damn liar and we don’t believe her.” The prosecutor
argued that “there were two threats [against Carranza examined] in this report, and
one of them is fairly substantiated in the fact that we found a phone in the . . . jail
cell of the person that called her from jail. So this report does not mean that she’s
lying. It just means that we don’t have enough evidence to file these charges [of

witness intimidation] beyond a reasonable doubt. . . .” The prosecutor also noted
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that even if Carranza had been mistak&n I&‘r%)ﬁt g@rtain facts, she had always been

adamant that the threats occurred.

The trial judge denied the motion for a new trial, determining it was not
reasonably probable that there would have been a different trial result, as the
victims’ testimony substantiated the charges, and the impeachment value of the
police report was collateral.

Appellant Zuniga contends the trial court abused its discretion in denying the
motion for a new trial, because Carranza’s testimony that she was subject to threats
bolstered her credibility with the jury. We disagree.

“In ruling on a motion for new trial based on newly discovered evidence, the
trial court considers the following factors: “““1. That the evidence, and not merely
its materiality, be newly discovered; 2. That the evidence be not cumulative
merely; 3. That it be such as to render a different result probable on a retrial of the
cause; 4. That the party could not with reasonable diligence have discovered and
produced it at the trial; and 5. That these facts be shown by the best evidence of
which the case admits.”” [Citations.]” (People v. Delgado (1993) 5 Cal.4th 312,
328.) “““The determination of a motion for a new trial rests so completely within
the court’s discretion that its action will not be disturbed unless a manifest and
unmistakable abuse of discretion clearly appears.””” (lbid., quoting People v.
Williams (1988) 45 Cal.3d 1268, 1318.)

Here, Carranza’s claims of witness intimidation could not be shown beyond
a reasonable doubt. However, the police report did not prove that Carranza was
lying. Moreover, as detailed above, Carranza’s credibility had been significantly
impeached. Additionally, her testimony merely corroborated the victims’
testimony. The victims had testified about the charged offenses, and also testified

that they had experienced witness intimidation. On this record, we discern no error
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in the trial court’s determination thétqp\ewgcshr)fotgeasonably probable that a different
result would occur on a retrial. Accordingly, appellant has not shown the trial

court abused its discretion in denying the motion for a new trial.

F.  Sentencing Errors Regarding Appellant Burgos

As detailed above, on count five (criminal threats), the trial court imposed a
10-year firearm enhancement pursuant to section 12022.5, subdivision (a) and a
10-year gang enhancement pursuant to section 186.22, subdivision (b)(1)(C).
Appellant Burgos contends that under section 1170.1, subdivision (f), only the
greater of the two enhancements may be imposed. The People concede the
sentencing error, and request that this court remand for resentencing. (See People
v. Rodriguez (2009) 47 Cal.4th 501, 508-509 [where trial court imposed 10-year
enhancements under sections 12022.5 and 186.22, subdivision (b)(1)(C) based on
use of single firearm, reversing sentence and remand for resentencing].) We agree
and, accordingly, reverse and remand to the trial court to restructure its sentencing
choices in light of this opinion.

In a related contention, appellant Burgos also contends the trial court erred
in imposing a 10-year enhancement on the gang allegations due to a clerical error
or confusion about the proper sentencing statute. As we are remanding the matter
for resentencing, the trial court may reconsider the 10-year gang enhancement as

appropriate.
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DIEBIEITION

With respect to appellant Zuniga, the judgment is affirmed. With respect to
appellant Burgos, the convictions are affirmed and the matter is remanded to the

trial court for resentencing in compliance with section 1170.1, subdivision (f).

NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS.

MANELLA, J.

We concur:

EPSTEIN, P. J.

COLLINS, J.
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