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QUESTIONS PRESENTED
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omission of o " Controlled Ssuostance” from
21 0S.Co(D0) a Lodel defect 1n the \ndictmert

3) Does dhe Yecm “controlled svbgtance an&\oguc"
\cgo\\\y exclude o- 25‘(‘09 thot become %Qhﬁbu\cc\,\
05 on controlled substance Qo\\aw‘mg the
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CITATIONS OF OPINIONS AND ORDERS

The opinion 68 the Oniked States Coort of Appeals
for Hhe Third Cirait is repecked i 2023 0.5 Agp.
LEX1S 1727.(App. A, pp Al 1o A-3)

" The opinions OF the Onited States Diskrick Coort foc
e District off New Deesery ane reported in: 2020 0.5,
Dist. LEX\S LGGLGGL (App. B, pp- B\ Yo B—B}; 2021 O.S.
Dist LEXIS 193261 (App. B pp. BG 4o B-8), 2022 V.S,
Dist LEX1S 1479 (Aep B, pp. P-4 to B-11).

JURISDICTIONAL STATEMENT

The \')\x)gmcnjr of the Onited Stakes Court of Appeals
WES ovigina\\tb entercd on jcmuary 24, 2023.
The Third Cicewit vaceded, ond Yhen re-entercd the
Some Sungmohﬁ' on Ochober (o, 9_023.»(/—\\99. A, p. A—L{) -
A ceneacing in the Court of Appeals was not %OSSY\‘\‘.
Pedrhovner "\"i\(\’\t\b Gled this pekivion Lor ceooraci
Lotthin A0 d‘aﬁs Lo Ahe Third Ciceoi¥s Te- ey of s
Judogment on Octoloee (o, 7023 Trerchore, s Court Nos
jurisdickion off the maXtes Ordec 2% 0:5.C 12540).

STATUTES INVOLVED IN THE CASE

The provisions of The Conbrolld Substances Act (CSA),
21 0.5.C. 80\ et seq., are oo /éng-’ihy fo be set Gor¥in
VC\‘\:cc\—iw\/ bot are set fordn n AP?OI’A;X C.

|



STATEMENT OF THE CASE

\ﬂ Mafj 7\0\0\, Anb‘(‘cha\b\ad‘ﬂ Wes \noicted by
N g(‘omb Joryy on o coonts; whieh a\\%c thot
he ™ knowingly conspiad o monvfacture and
digke\bote o controlled 5\3\93\—0\000—&{\&\030@
\”\&m(ﬁ\y " Cydopmpy\ Qon‘cam/\:\ Qvom Wacch 2017
to December 20, Z0V], contracyy fo 21 OS.C.
%H\QA(\), (b)(_\)(()), ond 533, in viclahion O‘Q
33U0; ond Fhot e keowinaly menutoctured
Gd Dsreiboked o cox\%vo\\c% sobstance-aralogue,
nomelyy * Gydopropyl fontany|” on Septemoer 13,
2087, T violedion of 20 0S¢ U0, (),
oD %3, The Contolled Dobstances Ack ("SR,
21 0S.CL BN, akes 1 orlowtol Sor anay
Pecson kmm\ﬁc:)\\/ oy o Maoavfoadure ond Swinouke
oy O conttolled Substance. The Act delines “contrlled
Soosionce” 1N 21 US.C8020) 65 o Orva, included
N schedole \-V of pect B ol Hhnis hille é\ 0S.C B,

The ndickment fails Yo alleae. Aok cyclopropy\
Leavanyl Was o controlled sVbstance. The wdidkment
AR that cyclopropy) fentaayl was o controlld
SdoStorce-gnaloavt, Lohich s not Yhe unlawdol
\Q%O\\ element 1cLded in Yhe delinihion oF
Ceedion FAN(D0 ok the dvva e \ieded 03 on
“eontrolled substonce." 5302L) sopro. \n 2017,
Cy dopeapy) ch\\—cmy\ Wos net \shed on any
Scedole W B2, WwNich o\s0 provides the amended

2



Contolled Substance. Scnedoles ace codified in 2\ CFR
Poct 0. Therelore, since Cryclopropy\ an‘ran%\ Waos ot
lisked a5 o ontrolled sObstacce, in 2\ CFR \20%(2017),
Fhe omitted \c\cy\ clement in Fhe irdicdment from Yhe
Leden) offernse in Seckion FUE) 19 o fokal defect,
Tavlack conterds e imdickment £oi\s Yo shade. an
oflense becavse. "Hhere 1 ompoboly o \eap.\ e\ement
w Seckion ZH) (DIt the Substosce e ‘eontrolled.
Me Favden v. Onited Stukes, 576 05,136, 194 (2015 Roberts,
C ! ;iomsoféing N pav‘c GO Cor\c;urv‘m3 N2} \SUD%W‘@“'D o
Toblack (mgocb e idichment fails Yo stade on
Oense W o Pre-nal motion 4o dismisy ond @ |
ovion for oo S)bgmanjr ot acqL el Gee Onided Stades,
v lablack, 2020 U.5. Disk LEX\S \WbLG2A, ot 2-6 (DN.T.
Sept. 1), 2020); Teblack, 202\ 0.5, Disk LEXIS 193261,
ot 2 (DS, Ock (5, 2621)(Sheving™ +he. fock Hudk Creloprop
ch\*om\»)\ Was Not o Scheduled controlled subslonce &rivﬁ
e rlevont peried is \reelevont bbecavse thae C,\wovcscb
o ences wvolued o contriled Substance. ano\\o?)uc")ﬂ\*\m
Teblack Gi1ed oo ymotion Lor ceconsidersion ox%u( noy +he
couey omited a \-c%\ element from Yhe Jory C)ﬂar%f; .
Gee Tobladk, 2072 0.5, Disk. LEXIS M9, o3 3(DN.T.
Ton. 4, 2022). The Dighrick Courk denied the ymotions
and e Coort of Appeals affirmed Yhe Subg)mm'\‘
of conuiction. Sce Tablacks, 2023 V.S. Ppp. LEXIS
T2, A(ch3 2023)(" Tt is endugin that e deal}
N c\)mg cnolooe ek mimies o Sohedded dmg‘)
3
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EXISTENCE OF JURISDICTION

T}\é District Covet of New Pjasexﬁ Nod
:)U\“\sb\&\on over the modter pursvont Yo 1%
0.S.C 31?)\“6 ‘Q‘iwx\ ;\ubgmex\-\' WO C(\«\-C;rca
oNn E\—)mcmj o, 2024. P\\—ch\uﬁ oppearl Lo
Qed 4o Hhe Oriked Staves Couek of Nppeads For the
Thid CiccoiY, who ud pnsdichion ovee Yne
Morree 0nder 23 0.5.C. \ a0\,

ARGUMENT
T. THE INDICTMENT LEGALLY
FAILS TO STATE AN OFFENSE

Fedecad Rules of Ceminal Pecedure 7)) pravides
hat on idickment "must be o plawn, CONCNSC,; Gnd
Simite riten Stodement of the esernhal Locts
Constitoh ) the. offense choroed” The Qoprome Couet
o P emphosized W0 of the profections which ¢
ndickment 1% nkended Yo Schmsn\'cc. , (edlected by
Yo of Hhe criterion By which the sofficiency
o€ o WdIdkment 13 Meosaced.” Rossell v Onited
Shakes, 264 LS. 7499, 163 C\C\U2>.“T\'\e56 eovenio oce,
Ricck, Lonether the. indickment ‘Contains the elements of
e offenge intended Yo oe C’,-\'lovcbeé/ aNd SO@PKC\‘Cﬂ-ng
opprises the Odendont of Lahad e must be

prepoced Yo meed, and, secomdly), in cose any,
oYnec procaeb\n%s ove. Yoken oxga“ms{— N for

4



™ Smilar 6lfence, Whether the recom® Shaws with
occUrocy Yo whok exdent e Lol P\taév &N
Lormer acquital or convichion." Td., of T3-TG6H.
See olso Hamlino, v. Uni4ed Stales, Hvg 0.5, 7, W\T
QeI s %m\\ic\\\b 5uFCGoient Hho on dickment
3t fortn the offense 1 the words of Yhe shatute
i*sc\@, O \Gnc’j oS Hhose Lords -Q\)\\\/, o) rcci\%, OO
expressivy, wWithout Oy oncav+o§\v\~¥$ o c)m‘o§gof3ry,
sed Lord o\l the elements necessaroy Yo constituie
Yae offence. ntended Yo e pomished.”); United Stdes
v. Resemdiz- Roce, SHA 0.5 102, 168 (200 T)(he Prrest
- conshitoticnel © qu'\rt’,mcﬂ\' Lor an Wdickment s
Yok 1 most contain the elements of the ofense
Q‘(\cw%eb); Roon V. Onikd Stotes, WA Sck. 2370,
2285(2022)(Avivo, 3., C;omo(‘r"mci) (S’mc\incs" s blacdk-
letrer lawe Fhot on wndickment must alleaye. +he
Elements of ¥ne offense Qha«’f)eé">) Rosse |\, 2069
0SS ot TT6B NS (6\:6(15 \ngﬁb\cﬂ*\' of e ofense
most be cearlyy 6od O\cc,oroérc\g O\\\e%cb e
Wdickment Yo ercble Fne court Yo decioe (phether
+he Cocks alleyed oTe =0{ldent in \O/UO)
Belween Maren 2007 cnd Decomber 20,
2617 ¢ Count one. of Hhe wdickment &\‘\e?)es
Toblads D10 Krawinally ond intentionally
CONSPITE ond aofee. Wathn ofhecs Yo
wongfackure , distrisute, and possess
with indent Yo monufactore 0nd

5



Askbote | & Shedole T contralled
! Substonce-conoloogpe, o Delined in

Tirle 21, Dovded Shades Code , Section
202(E)(AY, nowely "Grelopropyl Letony ),
\<oowina hat Hhe substence Loas
Wkended Lot foman consbmption
Conttaco, 4o Tirle A\, Oniked Stades
Code, Seckions ZHIEY), FUROXOD,
ond BB, Ta vielahien of Tile 21,
Dnided D¥edes Cede, Decton (s .

(f-\?\% O, » D*-\) :

On of ooout Depromber (D, Z0V7 - Coont
o cx\\ﬁc:scs Tabladk O \f\mw'\h@y ond
\\ﬂmf’ﬂ:\oﬂo\\\\/ o fedure ; Ovsiribute.
OO possess LA tnkeat o woenufedue
ond dskioore |, L, oo Schedole |
Conteolled stbstance~analogue. , oS
b&@\ﬂ{b in Lire 20, Oniked Skedes Coécs
Sechon KOAED(AY, Yomely ‘\C\/cjomw\
‘C(A’\lrahy\,“ \<<\oua"\r*3 et e Sobstrance |
(6s Wtende) Le homan Co«\som'ptﬁon.

T viclahion of Sedhons N0, %"HQO)
~ (D), 0nd B3, 00d Tive B, Onited

Shedkes Code, Sechon A

(Pey. O p- O-3)

ﬂﬂﬂb Coﬁ‘\’(‘o\\{b Svbstonces Ac)( ("C%ﬁ“); Con Qied ot
A\ 0S.Co B0 provides: Except 08 ovtnoriz e

e



by +histite, i+ 2hedl be. onlawfol for OnVy Person
\-<\~m,o“m3\x5 oc \n\-en*\\“o'ﬁa\\»}— - o maenvladure,; distelbule,
or dispense, OF Possess Lirh watent fo manvacture,
Sigher bote, or dispense, o controlled Sobstance.
The wdickmon’t &\M@a&T&o\wk \newsinaly 4
Mooofocture[3) ond disheiboteld, |, o controlted

S0 e~ &na\ogot , Lohehh s et o controlled-stostance.
0 Hechon BH)(L). Thos, borh covnts Loil Yo Chorye
o~ Yeaod element indluded in thne definiton 6f Sechion
BAe (,‘)1 Lahieh (‘CCLUi(‘CS e sobstonce iﬂ\)()\’\]{_b
1o be \\o¥ed 0% o contral\ sobstonce. in the O.S.
Cove of Code of Federad Resplations, N U.5.C. €12(6); 21
CFR et 1203, Becavse "Cyclopropyl Cem’ranb\“ WS
no+ \ieked 08 o comtealled SObstance éuri‘-\g 4\\/\(_'
Chocaed Timeleame , the sUbstonce Las not
‘\\\f:cbo\\ o Fhe fime order the \aw.- See €., Orited
Shades v. Mice, 725 F.3d 665, GCTCAT 2013)
(Khor ™ e plont' ig rob '\\\ee)a\ n Hhe Onked Shakes.
THis ot lisked in ¥he 0.5, Code or Code of Farel
Reaplations (CFR) controlled sobstances SOnedUles.).

"We Stact, 05 alwoys, ik Fae \oxv:)wasc of Yre
Sodoke ! Deon v Onired Shokes, 556 0.5, 563, 572
.(?«000\)_“’\& Couct nored, "Wwe ofownorily resist
‘(‘C&bi\'\o) Words 6C elements Into c hadure Hhgt
Do vk oppae onits Focel This, "Becovse
Lederal coutrs intecpret, Yodher +hon auvther Hae

z



Lederol ctimingl ¢ode, We ace not ot lberty o wrie
" Onidred Shores v Oakland Connabis, 532 U.5. 493,
4y n.7 (2001); Divon v. Onited Shekes, 543 0.S.\,
7(2000)( As e hove obsecved thot "Hlhe dekinition
0f ¥he elements of o~ Ctiming) OQQU\%C (S entrusted
o the \c,s'\s\a\-\)rc ; P&(ﬁ-‘d(‘,u\af\b in Hhe cose of fedescd
erimes, Lhidh are solely ereotures of 53\-&-\-u¥c:\)":[n
Oscectainine fhe plain meaning of the Stadute,
Hhe ¢oord must look to the pocticolar 5“roc\u3m®
\anguaac ot issue, 05 well s the \enguaae ang
desion of Hhe Stedvre 65 o whole.” K Mast Cocp.
v. Cat¥ier, ne, H86 05, 2%\, 22\ (14%3).

The CSA moakes i+ “onlawfol Lor oNY) Person
\<n0win'3\y or ‘\v\*on"\"\ona\\\j o1 Yo monofacture, dismbule,
OF é\spﬂnsc, O POSSCSS wirh inkent o monvfacture,
Okl bute, 6 Sispense, O controlled sobstaace. NMebddon
V. Oniked Shades, 576 0.5, 186, 144 (2015)(citirg BH Stat:
\l(ﬂol AV 008G %"‘\(F»(‘»n Uxxbt( the most '\’\oc\-ur&\
readinoy of Phis provision, +he word "krawsingly"”
6\\?\>\‘\t5 oY :)\)S‘\‘ o the “edote's veros bok alse
Yo e object of Yrose verlos—on condrolled Substance.”

T, A "controlled sobstance” meons o é\‘og‘ or
Ovnec Suskance, or immediott precorsor cluded
0 gchedole LW WMWY, or Vo of poct B 6f Hng five

B 05-C. 3R, X VSC B02(0). Sedvion BVL provides

€



Hhe inthal schedvles of controiled solostorces and fudther
<pecifics to see 2 CFR Part 1208 Lor Hhe omended
scnedules. Z1 0.8 C L E). See also Onived Shakes v.
Pnifer, 40 F3d 374, 376 (cAW 2008)(" The List of Suas
on Saneole Tappescs ak 2\ CFR 1208.1."); MedKag,
V. DEA, G6H T34 20%, 310 w2 (A0 201)("Updeked
Sehedules of comtral\ed Sob stances are plelished 0
the Code of Federod Requohions.)Cakiney 2\ CFR 13064119,
Bosrome v. N6, (81 T34 150,158 (CA3 20\ ciding $312
2\ CER 1208.11-19). |
The indickment Chorores Vielodions of

SCC\:\O‘(\ %‘4\({0(‘) 0N C\\\(‘LCBC,S Voo lack \/\'nowins\\/
GO inm~ﬁona\\y Sy mMonufactured and Akl buked
Ly o contralled sobstonceonaloope, $5 30UER)(M),
\3. (App. D, pp.D-\ 4o DA)- " Secion BUE0), Yowencs,
fequires Thod o delendont \<new he wos c)'ca\\ncs with
Yoo contrro\led Sobsonce N\e fodden, D76 0. ., 0% \aa.
“T4 s not brood cnoug\’\ Yo indode all substances
\"%\)\o&aﬁ oy ony \ow. Lid. Thexefoce, “the
Leodure ot an supstonce. Pk brlinag) it Lithin the
SCoPe of " §EN() is the Lack ok iHis condrolled.”
1O, o4 40 (C,‘\‘\"\‘(\C:) %807.@) 36'\3“0); See 0., oX \A7 (“ N
Scienkes vectu‘\veme)n* W Gsicdure alleviades Vagum&%
concerns, Nosrows the <«ope of ks \D\“o\\\\t)'\’r'\on, GOD
\ieni¥s pCoscC,u-‘qo\“\c\\ (S'\s(,fclric:n"); O ok 193 ("Two dmgs——
Oexremetnorprion ond Yydrotedene-oce ooth L

il



oS COUQ)\’\ SupPPressants. Whidh one is o controlled
S0bstene ?*)(Px docets, CJ., Concurringy W pock and
CONCL vv’mb n ’Bué\o)mcr\*) .

"There 15 0o question +hok s o Ledeca) exime,
Yo possess Wwivh inkeat 4o (., Dishelbute ||, o cortrolled
Substance, 2\ U.S.C gU\(0)(1), 'one of Loheh 1 |
Motjuana, $82()." Moncriefe v. Holdec, 54 0.S.
', Va2 (2013); Alpenalows Botoniceds, LLC v, Onited
Skakes, 34 F2d 157, WAk (CAWG 2019)(Fhe Lederal
opvesnmont Clossifies mosijvono o o controlled
Sobshoace! trdec schawle T of Hne Cortrolled
Goostoaces Ack (CoA Neiting 210.5.¢. 2126), S )
(D0), 2\ CFR 1208\ (8)22)- See alse Melooli v.
Lyach, 575 V.S 1A%, 803 (2015)(Adderal), Hhace orond
nome of on amphekamine-based dmg s o Controlled
Soostonce Yeiting 2\ CFR 130812(HC)(20)); Seers
V. United Stades, 122 0.5, 37 140 0. 3(@7D(Hersin s
A Schedode \ vnocestic émcb Controited Sobs'\ome,.‘xci*\'mj
S 20086 A (OGN ))A6); 21 CFR 1303 (O (eTe);
Mire, suprov, o LA (21 CFR 1303 W (#)(23), (4)@0)(iskiry
MOCHRANRT 0D “peyste” 65 Controlled substances);Onted
Shokes v. Kelly, B4 £33 1637, 1044 n. 5 (€Aa 201)(Corrently,
Dotylene |\ 18 bc,skgncﬁmb S v Dehnedule |
hallocineapme Vished in ¥he tegolations ok \%0% .\ (@)(¢D));
Onmited Shokes v. Abdulle, BGLU F3d Wa, \ 1D (CA2 2007)
(codninene, c Dchedole \ controlled Subshence., U CFR




1203\ E)3)); Oniked Skdes Vi Hamm, 952 F34 728, 737
(CAL 2020)(hexoin, Ccr\\-cmg)\, and cordentanil
Dhqms‘rion&b\g) oce. Schedvle 1o\ contralled
Substonces Onder 21 CFR 120%.\\(0), 21 CFR
\308.12(X0), (2), ond this is o queshion of o,
ot o Factual issue toc o ey o decide).k
The CSA “auvtnorizes ¥he M"(om{% Senera\ Yo

add or remove S0bstances, of o move o
Substoncee from one seheddle Yo ansther.”
Tedby v. Dnided Skakes, 500 0.5 160, \2 (1aa \)(c\'-xm
21 0.5.C. N). The Attorney Genecod Mawy femporaeily
add o Substonce N achedole | on an cammae,ncy bosis
i e gobstonce. 1S not Listed in any other schedole
wn [AL0S.C VAL A 0S.C B0 However, on orer
o fempororily Schedole o Orug Moy nok be issued
e Loce. 4he @xpiradion of Fhicky (30) Soyys from +he
pu‘o\(co&ior\ oy the Avtocnedy Benerad of & netice
W0 Ahe Federel Registes of the intention To issue
Sach 6.« « A US.CoBNMONA) - Gee o\so

Touby, Soo 05, ad W6 (Avrorpe Goneral MUST
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APPE NDIX
Ocders ond Sedgments of Hae Courts Below:
1) Jodement of the .S Couelr of Mropeals
Qor Yhe THid Greant on Ta«\o@\/ 2H, 2013,
a@~9\v\«\ih3 conuichion. See, A-\ o A-3.
2> Oder Ao vocote omd re-enter su%mm)r
on Ocvober b, 2023 &Q\ma@ corwicion.
See, A-Y.
3) Ocdee 68 District Coord bc:r\\( («\3 veXion
o dsmiss on Seprember W\, 2020 Se,
B-\ = B-5.
1) Order of Diskrick Covrt demying wotion
foc on Sedgment of acquittal. See, B-6
to B-3.
5) Ocder of Diskrick Courlr E)Cﬂy‘mg wohon
for cecons\decohion. See, B o B,
Sjra\&or% Fovisions s See, C-\ Yo (- |
lndickment: See, D-| Yo D-77.

Ofher Becvinentr Docovnent:

1) KR REP NO. 948 -843 (1286)
See, BE-\ Yo E-3.




