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INTERESTS OF AMICUS CURIAE  
Amicus curiae, The Criminal Lawyers’ Associa-

tion of Ontario, Canada (“CLA”), is a specialty legal 
organization in Canada with a direct and substantial 
interest in the question presented in this case.1 Total-
ing over 1,700 members, the CLA is the largest group 
of criminal defense lawyers in Canada, and its purpose 
is to be the country’s “voice for criminal justice and 
civil liberties.” CRIMINAL LAWYERS’ ASSOCIATION, 
https://criminallawyers.ca/ (last visited Dec. 11, 2023). 
The organization provides input to all levels of govern-
ment and the judiciary on criminal justice issues. 

This case concerns an investigation technique de-
veloped by the Canadian police called the “Mr. Big” 
technique. In Mr. Big operations, undercover police in-
vent an elaborate alternate reality involving a fake but 
seemingly powerful criminal organization, induce tar-
gets to join that organization, and then elicit (often 
false) incriminating statements by offering targets es-
calating enticements or threatening them with vio-
lence or death. For example, targets may be told that 
confessing will help advance them in the organization, 
earn Mr. Big’s trust and respect, and bring financial 
reward. Or Mr. Big might tell targets they face immi-
nent arrest, jeopardizing Mr. Big himself, but that he 
can make the damning evidence disappear if they tell 

 
1 Pursuant to Supreme Court Rule 37.6, amicus curiae states that 
no counsel for any party authored this brief in whole or in part 
and that no entity or person, aside from amicus curiae, its mem-
bers, and its counsel, made any monetary contribution toward the 
preparation or submission of this brief.  Pursuant to Supreme 
Court Rule 37.2, counsel of record for all parties have received 
timely notice of the CLA’s intent to file an amicus curiae brief in 
this matter. 

https://criminallawyers.ca/
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him the details of how they committed the crime, os-
tensibly so Mr. Big’s accomplices can cover it up. 
Nearly twenty years after Petitioner Atif Rafay’s false 
confession elicited during a Mr. Big operation, the Su-
preme Court of Canada in R. v. Hart ruled that such 
confessions are “presumptively inadmissible.” R. v. 
Hart, 2014 SCC 52, [2014] 2 S.C.R. 544, para. 10 
(Can.). 

The CLA has a particular interest in this case be-
cause it has spent decades advocating for the rights of 
persons charged with crimes based on Mr. Big confes-
sions. The CLA intervened in R. v. Hart to do precisely 
that and critique this inherently coercive investigative 
tactic. The Supreme Court of Canada agreed with the 
CLA’s criticisms, given the unreliability, abuse, and 
prejudice that accompany Mr. Big confessions. Id. at 
para. 81. As Canada’s leading voice for criminal justice 
and civil liberties, the CLA played a significant role in 
shepherding this shift in Canadian law. 

Here, the CLA’s interest is particularly acute be-
cause the Mr. Big confession obtained in Canada was 
used to secure a conviction in an American court. The 
CLA writes to explain the history of the Mr. Big inves-
tigatory technique, why that technique is inherently 
coercive, and why it should have no place in the Amer-
ican legal system. 

SUMMARY OF ARGUMENT 
For over a decade, academic researchers have 

sounded the alarm about the dangers inherent in us-
ing the Mr. Big technique—which involves creating an 
intricate alternate reality designed “to enmesh the 
suspect in a criminal organization and drive him or 
her towards a confession”—the very structure of which 
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is coercive. Id. at para. 216 (Karakatsanis, J., concur-
ring). The tactics used are invasive, persistent, and de-
signed to achieve one goal—to compel, under duress, 
the often false confession of a criminal suspect where 
there is little to no other evidence tying him to the al-
leged crime. 

Yet to this point, no American court has consid-
ered whether the Mr. Big technique comports with 
principles of American due process, let alone the mer-
its of why Canadian courts have created a presump-
tive inadmissibility rule for confessions obtained this 
way. The Ninth Circuit below dodged the question, 
concluding that “[i]t is irrelevant that Canadian courts 
now disapprove of the Canadian law enforcement in-
vestigation techniques at issue.” Rafay v. Jackson, No. 
20-35963, 2023 WL 2707187, at *1 n.3 (9th Cir. Mar. 
30, 2023). In doing so, that court failed to consider Pe-
titioner’s claim that the Mr. Big technique is per se co-
ercive under American law. 

The CLA’s argument proceeds in three parts. 
First, the CLA explains the history of the Mr. Big tech-
nique and how it is employed. Second, the CLA ad-
dresses why confessions obtained using the Mr. Big 
technique are inherently coercive and, thus, incompat-
ible with principles of American due process. Third, 
the CLA urges this Court to take action regarding this 
important and unsettled issue. For these reasons, the 
CLA fully supports Petitioner’s request that the Court 
grant the Petition, vacate the decision below, and re-
mand to the Ninth Circuit so that court may consider 
the issue of whether confessions derived from the Mr. 
Big investigative technique are inherently coercive. 
Alternatively, the Court should grant the petition and 
consider the important issue the Ninth Circuit dodged. 
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ARGUMENT 

I. THE TACTICS USED IN MR. BIG INVESTI-
GATIONS ARE INVASIVE, PERSISTENT, 
AND COERCIVE. 
The Mr. Big technique is a “Canadian invention.” 

Hart, at para. 56. The tactic was developed by the 
Royal Canadian Mounted Police and involves creating 
a fictitious criminal organization that develops a rela-
tionship with the target of a police investigation. Tim-
othy E. Moore et al., Deceit, Betrayal and the Search 
for Truth: Legal and Psychological Perspectives on the 
‘Mr. Big’ Strategy, 55 Crim. L. Q. 348, 349 (2009). Over 
a period of months, the police use the organization to 
pressure the target into confessing to the crime being 
investigated. Id. Notably, the Mr. Big technique is of-
ten employed when the police “have a suspect but lack 
the evidence needed to lay charges.” Lisa Dufraimont, 
Hart and Mack: New Restraints on Mr. Big and a New 
Approach to Unreliable Prosecution Evidence, 71 Sup. 
Ct. L. Rev. 475, 477 (2015). 

A similar script is followed each time the Mr. Big 
technique is used. First, undercover police officers ap-
proach the target of an investigation and attempt to 
cultivate a relationship with him. Hart, at para. 57. 
Often times the targets are vulnerable and susceptible 
to influence. Using information gained from previous 
surveillance, the operatives develop a “friendship” 
with the target over the course of several months, of-
ten by providing “entertainment, companionship, a lis-
tening ear, gifts, meals” and other benefits. Moore et 
al., supra, at 351–352. Gradually, the target learns 
that his “new friends” are members of a criminal 
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organization run by a boss—”Mr. Big.” Dufraimont, 
supra, at 477.  

Once the officers have gained the target’s trust, 
they “slowly involve [him] in staged illegal activities” 
on behalf of the organization. Moore et al., supra, at 
349. Such activities typically include low-level tasks 
like “serving as a lookout, delivering packages, or 
counting large sums of money.” Hart, at para. 57. The 
target often receives “substantial compensation” for 
these minor tasks and the promise of even larger re-
wards, should he continue to advance within the or-
ganization. Moore et al., supra, at 352; Dufraimont, 
supra, at 477. Importantly, targets of Mr. Big opera-
tions are “often unemployed or of low socioeconomic 
status,” and thus “jump at the opportunity” to receive 
such generous compensation. Moore et al., supra, at 
352. As the operation wears on, the target is offered 
“increasing responsibility and financial rewards,” and 
given “a life of luxury and close friendships,” including 
free stays in fancy hotels and paid dinners at expen-
sive restaurants. Hart, at paras. 57–58 (citing K. T. 
KEENAN & J. BROCKMAN, MR. BIG: EXPOSING UNDER-
COVER INVESTIGATIONS IN CANADA 20 (2010)). Amidst 
this opulence, the target is consistently reminded that 
his “ultimate acceptance” within the organization “de-
pends on Mr. Big’s approval.” Hart, at para. 58. 

The tactics used in Mr. Big investigations are “in-
vasive and persistent,” lasting for months and often 
including displays of violence. Moore et al., at 349. The 
target is frequently told by the undercover officers that 
their organization “demands honesty, trust, and loy-
alty” from its members, and an “aura of violence is cul-
tivated to reinforce these values.” Hart, at para. 59. 
The officers often remind the target that the 
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organization “kills ‘rats,’” and to prove it they stage 
“simulated acts of violence” against purported mem-
bers of the group who have supposedly lied to Mr. Big. 
Hart, at para. 59; Dufraimont, supra, at 477. 

R. v. Hathway provides a stark example. 2007 
SKQB 48, 292 Sask. R. 7. In that case, undercover of-
ficers simulated an assault on a woman who had be-
trayed the criminal organization. Id., at para. 19. Dur-
ing the beating, officers threatened to kill the woman, 
her husband, and her infant child. The accused 
watched as undercover officers threw the bloodied 
woman into the trunk of a car. Id.  

The operation culminates in the target meeting 
Mr. Big. During the meeting, Mr. Big “expresses con-
cern about the suspect’s criminal past” and mentions 
the crime that, unbeknownst to the target, the under-
cover officers are investigating. Hart, at para. 60. Mr. 
Big then offers a persuasive reason why the target 
should confess. For example, the undercover officer 
will sometimes tell the target the organization has re-
ceived a tip from a corrupt police official “foretelling of 
a police investigation” of the target. Moore et al., su-
pra, at 352. Mr. Big may suggest that the target’s ar-
rest is “imminent” and emphasize the “strength of the 
police evidence” Id. The organization then “offers to 
protect” the target through a variety of means, such as 
“by offering to eliminate a witness or by having some-
one else confess to the crime,” but only if the target 
confesses to Mr. Big. Hart, at para. 60. In other in-
stances, Mr. Big may assert that he himself has “con-
clusive evidence” of the target’s guilt and that “deny-
ing the offence will be seen as proof of a lack of trust-
worthiness.” Id. As the meeting unfolds, it becomes 
clear that confessing to the crime provides both “a 
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ticket into the criminal organization” and “safety from 
the police.” Id. Any denials of guilt are “dismissed as 
lies,” and Mr. Big “presses for a confession,” often in-
dicating that the target’s further participation in the 
organization “depends on [his] confessing to the prior 
crime.” Id.; Dufraimont, supra, at 477. 

In the end, the police record the conversation with 
Mr. Big and, after a confession is obtained, arrest the 
target. Moore et al., supra, at 352. Because the Mr. Big 
technique is often employed in cases where the police 
lack evidence sufficient for an arrest, Dufraimont, su-
pra, at 477, the solicited confession usually forms both 
the basis of the arrest and the primary evidence to se-
cure a conviction at trial, see Moore et al., supra, at 
352. 

II. MR. BIG CONFESSIONS ARE ABUSIVE, UN-
RELIABLE, AND PREJUDICIAL. 
As the creator of the Mr. Big technique, Canada’s 

evolving jurisprudence on the legality of Mr. Big con-
fessions is pertinent. In less than twenty years, the 
Supreme Court of Canada switched from virtually no 
restraints on Mr. Big confessions to pronouncing them 
“presumptively inadmissible.” Hart, at para. 10. Alt-
hough some version of the Mr. Big technique appears 
to have been used by the police as far back as 1901, its 
modern and more common usage began in the 1990s 
to sidestep two Supreme Court of Canada decisions 
that “set clear limits on the use of undercover investi-
gative techniques against persons in custody.” Moore 
et al., supra, at 350 (emphasis added) (citing R. v. Her-
bert, 1990 SCC 118, [1990] 2 S.C.R. 151 (Can.); R. v. 
Broyles, 1991 SCC 15, [1991] 3 S.C.R. 595 (Can.)). 
While the Canadian police’s power to elicit confessions 
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through post-arrest undercover techniques was cir-
cumscribed, its power to do the same through pre-ar-
rest undercover techniques was not. Thus, between 
1997 and 2004, the police conducted approximately 
180 Mr. Big investigations in the province of British 
Columbia alone. Id.  

For nearly two decades, Canadian law placed “few 
restraints” on these Mr. Big operations, and the con-
fessions obtained were “almost always admissible.” 
Dufraimont, supra, at 476. The Supreme Court of Can-
ada described the Mr. Big technique as “skillful police 
work,” R. v. Fliss, 2002 SCC 16, [2002] 1 S.C.R. 535, 
para. 21 (Can.), and rejected multiple objections to its 
legitimacy. For example, in R. v. Grandinetti, 2005 
SCC 5, [2005] 1 S.C.R. 27, para. 15 (Can.), the Court 
concluded that Mr. Big confessions were not subject to 
any voluntariness requirement, meaning the prosecu-
tion was “not required to establish the voluntariness” 
of a Mr. Big confession before “seeking its introduction 
as evidence.” Moore et al., supra, at 357–58. Specifi-
cally, the Court determined that because the suspect’s 
“subjective belief” was that he was dealing with crim-
inals, the statement was not made to a “person[] in au-
thority,” as was historically required by Canada’s con-
fessions rule. Moore et al., supra, at 359; Grandinetti, 
at para. 15. 

The Supreme Court of Canada reversed course in 
2014. In R. v. Hart, the Court concluded that existing 
law was insufficient to protect suspects who confessed 
in Mr. Big operations, and that such operations could 
no longer be conducted in a “legal vacuum.” Du-
fraimont, supra, at 479; Hart, at para. 79. Citing the 
three concerns that arise with Mr. Big confessions—
”reliability, prejudice, and the potential for police 
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misconduct”—the Court created a new common law 
rule of evidence for Mr. Big confessions. Hart, at paras. 
81–85. Specifically, the Court held that “[w]here the 
state recruits an accused into a fictitious criminal or-
ganization of its own making and seeks to elicit a con-
fession from him, any confession made by the accused 
to the state during the operation should be treated as 
presumptively inadmissible.” Id. at 85. 

Less than two months later, in R. v. Mack, the Su-
preme Court of Canada considered a second issue: 
whether Mr. Big confessions, even when found admis-
sible, are reliable. 2014 SCC 58, [2014] 3 S.C.R. 3, 
para. 44 (Can.). The Court noted that “even in cases 
where Mr. Big confessions are admitted into evidence, 
concerns with their reliability and prejudice will per-
sist.” Id. Thus, the Court held that trial judges should 
caution juries about the dangers of unreliability and 
prejudice that accompany Mr. Big confessions and pro-
vide instructions accordingly. Id. at 52–55. 

Taken together, Hart and Mack comprise “a firm 
and coherent response to the dangers raised by Mr. 
Big operations,” Dufraimont, supra, at 476, and mark 
a major change in Canadian law. Whereas the Su-
preme Court of Canada had historically praised Mr. 
Big operations and the evidence they generated, in 
Hart and Mack the Court was rightly “sensitive to the 
dangers of false confessions, prejudicial bad character 
evidence, and police abuse raised by this investigative 
technique.” Id. at 487. 

In fashioning the special rule of admissibility for 
confessions derived from Mr. Big investigations, the 
Supreme Court of Canada relied on three principal 
justifications, each of which is explained in more detail 
next. 
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A. Mr. Big operations rely on psychological 
and physical violence or threats of vio-
lence to induce confessions. 

First, as a matter of course, Mr. Big operations de-
pend on pervasive psychological manipulation that 
“compromise[s] the autonomy and dignity of the sus-
pect.” Hart, at para. 165.   

Specifically, throughout any Mr. Big investiga-
tion, undercover officers provide suspects with induce-
ments targeted to earn their trust and, in turn, obedi-
ence. See id. at paras. 58–59; Moore et al., supra, at 
380–81. “If the target has no friends, they provide 
some. If he has low self-esteem, they bolster his feel-
ings of self[-]worth. If he has no money, they supply it. 
If he has no long-term prospects, they hold out the ex-
pectation of steady work.” Moore et al., supra, at 381. 
In effect, the people the suspect comes to consider his 
closest friends ensure that the suspect knows “that he 
is valued and trusted, and that they themselves are 
principled and loyal, albeit crooks.” Id.  

To reinforce those values, however, officers culti-
vate an “aura of violence” meant to “teach the suspect 
that those who betray the trust of the organization are 
met with violence.” Hart, at para. 59. In fact, officers 
go so far as staging retaliations against fictious “trans-
gressors” to make it clear to the suspect that “his phys-
ical well[-]being, if not his life, are at risk if his loyalty 
to the group is seen to waver.” Moore et al., supra, at 
381. Such consequences are easy to believe, as “[s]us-
pects also come to learn that violence is a necessary 
part of the organization’s business model.” Hart, at 
para. 68.  
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The Mr. Big investigation in Hart is illustrative. 
Over the course of four months and sixty-three staged 
scenarios, “[t]he police deliberately exploited [Mr. 
Hart’s] particular vulnerabilities to ensure he had no 
realistic option but to give Mr. Big the confession he 
demanded.” Id. at para. 221 (Karakatsanis, J., concur-
ring).  

For example, at the time the Mr. Big investigation 
began, Mr. Hart was socially isolated, had few friends, 
and relied on social assistance to make ends meet. 
Moore et al., supra, at 354; see also Hart, at para. 23. 
While investigating Mr. Hart for murder, undercover 
officers sought to become his “best friend[s].” Hart, at 
para. 136. “With remarkable ease, the officers quickly 
and deeply engrained themselves” in Mr. Hart’s life—
so much so, in fact, that less than two full months into 
the operation, he told the undercover officers that 
“they were like brothers to him and that he loved 
them.” Id. at para. 137. To Mr. Hart, loyalty to his 
newly contrived family “was more important to him 
than money.” Id.  

Like all Mr. Big operations, the police devoted 
substantial state resources to manipulating Mr. Hart. 
See id. at para 165 (Karakatsanis, J., concurring). 
Thus, in addition to the promise of friendship, the un-
dercover officers offered powerful financial induce-
ments, including paying him over $15,000 in cash, 
buying him dinners at expensive restaurants, and giv-
ing him a new wardrobe for his new lifestyle. Id. at 
para. 135. Mr. Hart told Mr. Big about the impact the 
“organization” had on his life, confessing to the boss 
that “his life had been ‘really rough’ before he started 
working for the organization,” and that he would 
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“never ever forget” how good the organization had 
been to him. Id.  

Nevertheless, not all inducements were positive. 
Although the undercover officers had not used or di-
rectly threatened Mr. Hart with violence, they “cre-
ated an aura of violence,” in which Mr. Hart “was told 
that sometimes bad deeds had to be done,” and “was 
led to believe that one of the operatives had assaulted 
a sex worker in retaliation for betrayal.” Id. at para. 
223. (Karakatsanis, J., concurring). Indeed, the offic-
ers themselves recognized the importance that vio-
lence played in the investigation, testifying that vio-
lence “went ‘hand in hand with portraying [them-
selves] to be criminals.’” Id.  

For these reasons, Justice Karakatsanis justifi-
ably determined that “the deceit and the inducements 
used” in the investigation of Mr. Hart—which, to be 
sure, were common tactics in any Mr. Big operation—
deprived Mr. Hart “of meaningful choice about 
whether to give an incriminating statement to Mr. 
Big.” Id. at para. 226.  

B. Mr. Big operations produce inherently 
unreliable confessions. 

Second, the Supreme Court of Canada has recog-
nized that suspects in Mr. Big operations confess “in 
the face of powerful inducements and sometimes 
veiled threats,” which, in turn, “raises the spectre of 
unreliable confessions.” Id. at para. 5. In fact, the ma-
jority in Hart viewed it as a matter of common sense 
that, due to “the nature and extent of the inducements 
held out to the accused,” the Mr. Big technique gener-
ates a significant risk of false confessions. Id. at para. 
69; see also id. at 165 (Karakatsanis, J., concurring).  
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Officers’ weeks- and months-long psychological 
manipulation culminates in the much-anticipated 
meeting with Mr. Big. There, the undercover officer 
posing as Mr. Big is “resolutely unreceptive to denials 
or exculpatory explanations” regarding the suspect’s 
prior criminal involvement. Moore et al., supra, at 387. 
And by that point, the suspect has a strong incentive—
whether it be personal or financial—to tell Mr. Big 
what he wants to hear, and an equally strong disin-
centive—namely, the fear of violence, if not death—to 
continue holding out. Id. Under these circumstances, 
it is easy to see why an innocent suspect would be “mo-
tivated to lie to the ‘boss’, and to lie convincingly.” Id. 
at 388.  

What’s worse, “many of the protections inherently 
built in to in-custody interrogations are missing from 
Mr. Big-style operations, and many of the induce-
ments and quid pro quo offers of leniency, which are 
restricted and at times render any confession inadmis-
sible for in-custody interrogations, are allowable in a 
Mr. Big scenario.” Steven M. Smith et al., Using the 
“Mr. Big” Technique to Elicit Confessions: Successful 
Innovation or Dangerous Development in the Cana-
dian Legal System?, 15 Psych. Pub. Pol’y & L. 168, 181 
(2009); see also Hart, at para. 79 (recognizing that Mr. 
Big operations “are conducted in a legal vacuum,” in 
which the legal protections intended to place limits on 
the conduct of the police do not apply).  

For the above reasons, the Hart majority rejected 
the assumption that it needn’t be “concerned about the 
reliability of Mr. Big confessions simply because the 
suspect does not know that the person pressuring him 
to confess is a police officer.” Hart, at para. 72. Indeed, 
the risk of a false confession may be even greater than 
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in a typical in-custody interrogation, as “the suspect 
does not appreciate the adverse consequences of his 
admissions.” Moore et al., supra, at 378. This begs the 
question: if and when the suspect in a Mr. Big opera-
tion does “confess,” is he truly admitting to committing 
the crime for which he is under investigation, or, in-
stead, is he attempting “to persuade his friend(s) that 
he too is capable of extreme violence?” Id. at 396–97. 
See generally Emily B. Goldberg, A Comparative Legal 
Analysis Between Canada and the United States on the 
Constitutionality of Undercover and Mr. Big Opera-
tions, 29 ILSA J. Int’l & Comp. L. 41, 60 (2022) (ex-
plaining that false confessions in Mr. Big operations 
are especially concerning due to the concept of “crimi-
nal braggadocio,” in which a suspect will confess to a 
crime he did not commit “for the purpose of impressing 
the gang or criminal organization); United States v. 
Seabolt, 958 F.2d 231, 233 (8th Cir. 1992) (“[A] state-
ment by one criminal to another criminal . . . is more 
apt to be jailhouse braggadocio than a statement 
against his criminal interest.”).  

Unreliable confessions are not just dangerous in 
theory—rather, as the majority in Hart recognized, 
they “provide compelling evidence of guilt and present 
a clear and straightforward path to conviction.” Hart, 
at para. 6. Jury research suggests that even when 
there are good reasons to disregard confessions, jurors 
have difficulty doing so. Moore et al., supra, at 385; see 
also id. (“Jury research also suggests that the confes-
sion, even if seriously flawed, can taint jurors’ percep-
tion of other evidence at trial.”). Thus, in addition to 
producing potentially false confessions, Mr. Big opera-
tions increase the risk of wrongful convictions.  
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C. Mr. Big operations produce trial evi-
dence tainted by both moral and reason-
ing prejudices. 

Finally, confessions derived from Mr. Big opera-
tions are invariably accompanied by prejudicial evi-
dence that “sullies the accused’s character” and “cre-
ates credibility hurdles that may be difficult to over-
come for an accused who chooses to testify.” Hart, at 
para. 7. 

When a Mr. Big confession is admitted into evi-
dence, related “bad” character evidence usually fol-
lows, such as the accused’s supposed willingness to as-
sociate with a criminal organization, the “crimes” the 
accused committed as part of that criminal organiza-
tion, and the accused’s purported attempt to leverage 
the relationship with Mr. Big. Moore et al., supra, at 
376. The Hart majority recognized that this evi-
dence—like all bad character evidence—causes two 
distinct kinds of prejudice.  

First, admitting Mr. Big evidence “causes ‘moral 
prejudice’ by marring the character of the accused in 
the eyes of the jury, thereby creating a risk that the 
jury will reason from the accused’s general disposition 
to the conclusion that he is guilty of the crime 
charged.” Hart, at para. 74. Specifically, when a Mr. 
Big confession is admitted, a defendant is placed in the 
unenviable position of having to explain to the jury 
that “he lied to Mr. Big when he boasted about com-
mitting a very serious crime” because his desire to join 
a gang, and commit other crimes, was so strong. Id. at 
para. 106; see also id. at para. 201 (Karakatsanis, J., 
concurring) (“An accused who falsely confessed is in a 
catch-22 situation; his only course to explain away his 
statement is to admit that it was made to preserve his 
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criminal lifestyle.”). In doing so, the defendant must 
attest to the fact that he wanted to join a criminal or-
ganization and that he “committed a host of ‘simulated 
crimes’ that he believed were real.” Id. at para. 106. 
Additionally, the defendant must place his character 
for truthfulness at the forefront of the jury’s mind, 
causing the jury to wonder if—because he readily ad-
mits to lying in the past—he is likely to be lying on the 
stand. 

Second, the admission of a Mr. Big confession 
causes “reasoning prejudice,” in that discussion of the 
Mr. Big operation as a whole shifts the jury’s attention 
from the offense at issue and toward the defendant’s 
“extraneous acts of misconduct.” Id. at para. 74. Obvi-
ously, the more criminal “scenarios” the defendant 
participated in, the more harmful this this type of prej-
udice may become.  

Although warning the jury about the dangers in-
herent in the evidence concerning Mr. Big operations 
may ameliorate some of its prejudicial effects, see id. 
at para. 107; Mack, at paras. 52–53, a mere limiting 
instruction will never be sufficient to “protect the hu-
man dignity and autonomy of the suspect” in a Mr. Big 
operation, Hart, at para. 218. Accordingly, under Ca-
nadian law, the state, as the creator of the “potent mix 
of a potentially unreliable confession accompanied by 
prejudicial character evidence,” bears the onus of es-
tablishing that its Mr. Big confession warrants admis-
sion into evidence. Hart, at paras. 91–93.  
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III. THE PETITION PRESENTS AN IM-
PORTANT QUESTION THAT REQUIRES 
THIS COURT’S INTERVENTION. 
The Mr. Big operation employed in Petitioner’s 

case did not just follow Canadian law enforcement’s 
investigative “script” line-for-line, as it went far be-
yond the standard operation. Using their overwhelm-
ing power and resources, the Canadian police created 
an invasive, persistent, and coercive alternate reality 
“to obtain a confession of dubious reliability through 
an operation with a devastating impact on the ac-
cused.” Id. at para. 169.  

Specifically, after conducting thousands of hours’ 
worth of undercover surveillance on Petitioner and his 
friend, Sebastian Burns, officers lacked evidence suffi-
cient to charge either of them with a crime. Indeed, as 
is more fully explained in the Petition itself, officers 
previously had been presented with corroborated evi-
dence that (1) Petitioner and Mr. Burns had an alibi 
on the night Petitioner’s family had been murdered 
and (2) other suspects had a greater motive tying them 
to the crime. Nevertheless, officers remained commit-
ted to pursuing the teens and, in doing so, provided 
powerful inducements to encourage them to confess 
and used veiled threats and purported acts of violence 
when positive encouragement alone wasn’t enough. At 
only nineteen years old and, due to the nature of the 
crime committed against his immediate family mem-
bers, left to raise himself and navigate his grief alone, 
the police targeted Petitioner’s particular vulnerabili-
ties to ensure that he had no realistic option but to give 
Mr. Big the confession he demanded. Moreover, Peti-
tioner’s Mr. Big investigation was conducted in a “le-
gal vacuum,” in which the usual protections afforded 
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to suspects did not apply. In short, the very nature of 
the investigation was coercive.  

After Canadian police secured Petitioner’s confes-
sion, its use in his American trial provided a straight-
forward path to conviction. As previously mentioned, 
juries are hard-pressed to ignore evidence of a confes-
sion, even when there are good reasons for doing so. 
This injustice is compounded by the fact that, when 
admitted at trial, Petitioner’s confession was accompa-
nied by prejudicial evidence concerning his character, 
as he and Mr. Burns were placed in the position of con-
vincing the jury that they had lied to Mr. Big when 
they confessed—a lie that followed (at least in Mr. 
Burns’s case) months of willing participation in a pur-
ported criminal organization.  

Under current Canadian law, Petitioner’s confes-
sion would have been presumptively inadmissible, 
and, thus, the state would have had the burden to es-
tablish that the probative value of the confession out-
weighed its prejudicial effect. See id. at paras. 10, 89. 
But the state would have been unlikely to meet that 
burden, as whatever little probative value Petitioner’s 
conflicting and uncorroborated confession had, see id. 
at para. 99 (explaining that Mr. Big confessions’ pro-
bative value “derives from their reliability”), was 
surely outweighed by the risks of moral and reasoning 
prejudice described herein, see id. at para. 106 (“Ad-
mitting [Mr. Big] confessions raises the spectre of 
moral and reasoning prejudice.”). Even if it had been 
extremely reliable, however, Petitioner’s confession, 
unlike that of the one in Hart, nonetheless would have 
been excluded because it was, in fact, derived from 
threats of violence. See id. at para. 116 (“A confession 
derived from physical violence or threats of violence 
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against an accused will not be admissible—no matter 
how reliable—because this, quite simply, is something 
the community will not tolerate.”) (citation omitted). 
The undercover officers in this case freely admitted 
that it was obvious that Mr. Burns thought that he 
“risked death” if he did anything to displease Mr. Big, 
Petition at 18 (citing C.A.E.R.264), and Mr. Burns un-
doubtedly passed that sentiment along to Petitioner, 
see Petition at 20 (citing C.A.E.R.2433–35).  

Nevertheless, because of his unique legal circum-
stances, Petitioner did not receive the benefit of Cana-
dian law’s attempt to rectify the problems inherent in 
its own investigative creation. Simply put, the Mr. Big 
operation in Petitioner’s case came too early to be in-
admissible under Canadian law—a fact (1) used by 
American prosecutors to subvert the protections of 
American law and (2) to date, all but ignored by Amer-
ican courts.  

Even when the courts below did consider certain 
challenges to the admission of Petitioner’s Mr. Big con-
fession, however, the pertinent analyses demonstrated 
the inherent difficulty in applying a legal framework 
built to protect against standard investigative tech-
niques to the nonstandard Mr. Big operation. For ex-
ample, the trial court concluded that Petitioner and 
Mr. Burns had not been subjectively coerced because 
they gave their statements to Mr. Big “in a noncusto-
dial setting” and were “free to consult their Canadian 
counsel or not, as they chose.” See Petition at 21 (citing 
Pet.App.163a). Moreover, the Ninth Circuit affirmed 
the Washington Court of Appeals’ determination that 
Petitioner’s confession was not subjectively involun-
tary because there was no “credible threat of physical 
violence” when undercover officers were the ones 
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making the threats. See Rafay, 2023 WL 2707187, at 
*2. These determinations disregarded the subjectively 
invasive, persistent, and coercive environment under-
cover officers create in any Mr. Big operation, and, in 
turn, fell into the same legal vacuum the Supreme 
Court of Canada recognized in Hart.    

As a result, Petitioner faces spending the rest of 
his life in prison based primarily on the admission of a 
false confession. This Petition provides the Court with 
the opportunity to right that wrong for Petitioner and 
others convicted of crimes they very likely did not com-
mit by granting the Petition, vacating the Ninth Cir-
cuit’s decision below, and remanding to that Court to 
finally consider the unresolved question of whether 
the admission of these unreliable, prejudicial, and 
abusive confessions are inherently coercive under 
American law. In the alternative, the CLA believes 
that, with further briefing, the Court is positioned to 
consider this issue of first impression itself, ensuring 
finality and redress for the fundamentally unfair fac-
tual and procedural circumstances of this case.   

CONCLUSION 
For the foregoing reasons, the CLA fully supports 

Petitioner’s request that the Court grant the Petition, 
vacate the decision below, and remand to the Ninth 
Circuit so that court may consider the issue of 
whether, for all the reasons stated by the Supreme 
Court of Canada and the researchers cited in this 
brief, confessions derived from the Mr. Big investiga-
tive technique are inherently coercive and, thus, inad-
missible under American law. Alternatively, the Court 
should grant the petition and consider the important 
issue the Ninth Circuit dodged. 
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