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FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the

Thurgood Marshall United Statgs Courthouse, 40 Foley<Square, in the City of?

i I*T?w York, on the
12th day“tod;f June, two thousand twenty-three. s &4 :

Patrick Bowie,

Poaetes
reii

tioner - Appellant.

V. ORDER

- . e Docket No: 22-151
William Lee, Supt. Greenhaven Correctional facility, _

Respondent - Appellee.

Appellant Patrick Bowie
reconsideration en banc

FOR THE COURT:

Catherine O'Hagan Wolfe, Clerk
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SD.N.Y.- W.P.

13-cv-7317
Karas, J.
United States Court of Appeals
‘ _ FOR THE
SECOND CIRCUIT
p Af a stated-term of the United"States Court of Appeals for the Secort

Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 21% day of October, two thousand twenty-two.

Present:
Debra Ann Livingston,
Chief Judge,
William J. Nardini,
Steven J. Menashi,
Circuit Judges.

Patrick Bowie,

Petitioner-Appellant,
V. - 22-151
William Leé, Supt. Greenhaven Correctional facility,

B Respondent-Appellee.

Appellant, pro se, moves for a certificate of appealability, appointment of counsel, and other reljef.
Upon due consideration, it is hereby ORDERED that the motions are DENIED and the appeal is
DISMISSED because Appellant has not “made a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c); see Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
X3}
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
, X !
PATRICK BOWIE, === ol
: Petitioner, - 13 CIVIL 73 17 (KMK)(PED)

_against- . - JUDGMENT -

Nauki el Py

AN AR
st Jat

L St Jat

. WILLIAM LEE, Superinténdent, Green Haven '
Correctional Facility,

/ot /e

Respondent.
X

It is hereby ORDERED, ADJUDGED AND DECREED: That for the reasons stated in the

Court's Order dated December 28, 2021, the Court, having conducted a thorough review of the remainder of the
R&R, finds no error, clear or otherwise. The Court has theréfore adopted the outcome of Judge Davison's R&R.

Petitioner's writ of habeas corpus is dismissed with prejudice. As Petitioner has not made a substantial showing

AN

i

-—-———of"the-d enialﬁf*ﬁ*constitutionaI‘ri'ght,‘a’Certiﬁ'cate‘of‘App‘ealabi’l'ity'sha'l I'not be issued;see 28 U.S:.C§

3 2253(c)(2); Lucidore v. N.Y. State Div. of Patrol, 209 F.3d 107, 11112 (2d Cir. 2000), and the Court further

- certifies, pursuant to 28 U.S.C. § 1915(a)(3), that an appeal from this judgment on the merits would not be taken

in gp.od faith, see Coppedge v United States, 369 U\.S; 438, 445 (1962) ("Wé considér a [petitioh’e‘r,ﬂ good
fait};... demonstrated when he se:c_ks appellate review of any issue not frivolous."); Burda Medi’a Inc. v.
Blumenbe'rg, 731 F. Supp. 2d 321, 32223 (S8.D.N.Y. 2010) (citing Coppédge and noting that "[a]n appeal may
not be taken in forma pauperis if the trial court certifies in writing that it was not taken in good faith" (italics
and quotation marks omitted)). Jud_grﬁent is entered in favor of Respondent; accordingly, the case is closed.

Dated: New York, New York
December 28, 2021

RUBY J. KRAJICK

Clerk of Court .

I amgo

Deputy ClerkU

‘ . A - BY:
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KeyCite Red Flag - Severe Negative Treatment _
Report and Recommendation Adopted in Part,-Rejected in Part by Bowie v.
Lee, S.D.N.Y., December 28, 2021
2021 WL 6127739
Only the Westlaw citation is currently available.

United States District Court, S.D. New York.

PatrickBOWIE, Petitioner, RS L

Ry V.- /el

William LEE, Superintendent, Green
Haven Correctional Facility, Respondent.

13.Civ, 7317 (KMK)(PED)
e e |
Sloned 05/14/2021

.

Attorneys and Law: Flrms

Patuck Bowm Stormvxlle NY PIO Se

Andrew R. Kass, Orahgé Couniy Di's'tfic.fAttorney‘s Office,
Goshen, NY, for Respondent. '

that follow, I respectfully recommend that Your Honor DENY
the Petition.

1. BACKGROUND |

A. Factual History

1. Events Leading to the Crime

AN, . AN

Petitioner had been in a romantic, yelationship with the
victim, Fermina Nunez, for several years. In September 2006,
Nunez ended their relationship after Petitioner moved his ex-
wife, Francesta Cappellan, and tlieir child into his*home in
Middletown, New York. Between September and December
2006, Petitioner attempted to contact Nunez hundreds of
times. On numerous occasions he traveled to Nunez's place of
business, the Final Touch Salon in Middletown. Sometimes he
would stay outside.and watch her work. Other times he would
enter the salon and try to speak to Nunez. Petitioner would
travel to Nunez's home -unannounced and wait for her. He
called Nunez over a thousand times. He approached Nunez's
children and famlly to ask thein to convince Nunez to return
to him. On Deceniber 3; Petitioner arrived unannounced to

"__Nunez's brother's place of business and’ offered him §10, 000

AN

I

REPORT.AND RECOMMENDATION
Paul E. Davison, USM.J.

*1

 TO: THE HONORABLE KENNETH M. KARAS
' UNITED: STATES DISTRICT JUDGE "

'Rosa; J:)”[Dkt.

f i, INTRODUCTION

Patrick Bowie (“Petitioner”), procee_ding pro se, filed a
Petition for a Writ of Habeas Corpus pursuant to 28 U.S.C.

§ 2254, challenging his conviction:and sentence upon a jury
verdlct in New York Supleme Court, Orange County (De
1.] On August 31, 2007, Petitioner was
convicted of two counts of murder in the first degree, four
counts of robbery in the first degree, criminal possession of

weapon in the second degree and conspnacy in the second
degree. 'On October 4 2007, Pétitioner was sentenced to life
in pnson without parole which he i is currently serving at the
Green Haven Conectlona[ Facility irf Dutchess County, New
York

The Petition comes before me pursuant to an Order of
Reference entered January 15, 2014. [Dkt. 7.] For the reasmli

to $15,000 to persuade Nunez to restart their 1elat10nslnp
He declined. Petitioner's attempted contacts with Nunez
continued through the end of December.

On December 1, Petitioner ‘began COHtaCtil]gMelVin' Green.
According to Sharae. Green, Melvin Green's wife, Green and
Petitioner had been friends for years'».':‘-Petitioner placed 74
calls to Green between December 1 and:Décember-19: Green
did not respond to any of them. Petitioner .visited ‘Green's
apartment in the Bronx, New. York on December 19. After
a meeting with Petitioner, Green shut off his phone until

December 25 when Petitioner visited Green's home again.

According to Sharae Green, Petitioner and Green spoke (o
each other behind closed doors for 45 minutes that day.
Between December 28 and December 30, Petitioner and
Green made 91 additional calls to each other. On December

29, Green traveled from the Bronx to Middletown where he -

stayed until 2:00 a.m. the followmg mommg before returning
home.

*2 On December 30, Green returned to Middletown. That
mormning, Petitioner arrived at Nunez's salon but did not speak
to her. He returned again in the afternoon with flowers and
asked Nunez to dinner and to restart their relationship. Nunez
refused. According to Petitioner, Nunez stated she was busy,

4and Petitioner left. According to eyewitnesses, Petitioner and

o 7“2@ Tn r*‘s,o

Reu fer% No claim io o wiginat U.S

T e et e
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Nunez had an argument, at which point Petitioner stated that
Nunez and her family would see “what he was capable of”
before leaving. Green and Petitioner remained near the salon
that evening.

2. The Crime

Nunez's salon - stayed open late on .December 30 to
accommodate customers styling their hair for New Year's Eve.
Ataround 11:00 pXn., three individuals were'th the salon with
Nunez: two of her ffiends and employees, DéYorah Carabello
and Milagros Picon, and another patron, Esther Deslandes.
Between 10:45 p.m. and 11:45 p.m., Petitioner and Green
made ten phone ealls to each other.

At 1 45 p- m. Green entered the salon ‘unmasked wearing a
New York Yankees hat, a dark leather jacket, blue jeans, and
black Timberland work boots. He carried a loaded, chipped,
black and brown .38 caliber revolver. Green ordered the
women to the floor.and:demanded theirivaluables. He walked

to-the cash-register and- urisuccessfully -attempted  to open

it. Green asked for-the owner, and Nunez responded. Green
ordered herto open the cash registet, which she did, and Green
placed its contents into his coat pockets. Green forced Nunez

- onto.the ground next to:Carabello and pushed Carabelloaway.

He:stepped onto the:back of Nunez's leg. He pointed the gun
at the back of her head and fued a smgle shot Green fled the
scene. Nunez died mstantly

The Orange County Police Department were called at 11:54
p.m. At that same minute, Green called Petitioner. After that
call; all communication between Petitionerand Green ceased.

3. Investig'zition and Arrest

Detecnve Thomas Mlllex of the C1ty of Middletown Police
Department mvestlgated the c11me scene He discovered
Nunez lymo face down with a gunshot wound to her head.
Deslandes, Caxabello ‘and Pncon each gave stalements They
ldentlfcd ‘Nunez, and cach provided a phymcal description of
the shooter and his clothing. Detective Miller observed a boot
impression on Nunez's pant leg where Green had stepped on

her. There were numerous pieces of potato.on the floor around

Nunez's body.

Police.interviewed Nunez's friends and relatives and quickly
leammed of her xelatlonshlp with Petitioner. On December
31, Investigator Jan Golding and Sergeant Gerald Mishk of
the' New York State Police _Departmenf interviewed Nunez's
brother who provided them with Petitioner's cell phone

number. The same day, Investigator Jim Reilly of the Orangﬁ\

County District Attorney's Office prepared a subpoena to
obtain records associated with Petitioner's cell phone number.
The records revealed the over one thousand calls Petitioner
placed to Nunez, as well as the numerous calls with a
number associated with Green. The records also revealed
cellular tower data indicating Petitioner's general location
when placing calls. Investigator William Manley of the New
York State Police analyzed the cellular tower data and mapped
Petitiﬁner's and Green's locations.. .

e 2 /o
At around noon that same day, Petitioner arrived at the

Middletown Police Department with his attorney and met
with Detective Thomas Keating and Investigator Rene Ferro.
Petitioner was not under arrest, and he arrived: voluntarily.
He was interviewed with his' attorney present. Detective
Keating asked Petitioner's attorney if he could ask Petitioner
questions, and he agreed. Petitioner stated that he was.home
the night of December 30 when he received a call from his
sister that something had happened to Nunez. Petitioner stated
that he contacted his attorney-in the ‘early morning hours of
December 31 and met with him:in person at around 8: OO a.m.
that day before amvmg at the pohce station.

*3 Later that day, Detective Keatingvmet with Officer Larry

* Beresnoy-of the"Middletown: Police Departmerit, a5 well as

Sergeant Brendan Duke of the 43 ™ Precinct of the New York
Police Department, which covers tlie southedst portion of'the
Bronx. Using Petitioner's cell phone records and the police
database, they were able to i'deniify:G'reen'as the owner of
the phone number appearing in Petitioner's call logs. Thie iaéxt.
day on January 1,2007, Deslandes identified Green ina photg*
array conducted by Senior Inveétigator Terry Mullin of thé
New York State Police. That same day, Detective Matthew
Johnson and Investigator John Ramos met with Picon at her
home and presented her with a photo array. She identified
Green's.photograph and stated that he was present at the salqn
during the shooting. ‘ -

Based on this information, the investigators contacted Green
at his home in the Bronx on January 1, 2007. Investigator
Paul Dequato arrived at Green's home with members of
the Middletown Police. He spoke with Sharae Green who
confirmed that Green had- known Petitioner for years.
Investigator Dequato spoke with Green who admitted that he
knew Petitioner and that he had had a phone conversation with
him on the night of the murder. Green was taken into custody
and brought to the Middletown Police Department where he
met with Detectives Johnson and Miller who read him- his
Miranda rights.

WESTLAYY 2 2023 Thomson Reuiters. No claim

to origmal U.S
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During the interview, Green admitted that he shot and killed
Nunez on the order of Petitioner with a weapon supplied by
Petitioner. He admitted that Petitioner had hired him to carry
out the murder. He stated that he and Petitioner had surveyed
Nunez's salon on the evening of the crime. He explained that
he had used a potato as a suppresser on the gun and that he
hid the gun in his home. Green signed a written confession of
the crime. He was then remanded to the Orange County Jail.

AN AN

On the same’day, Middletown Police Detective Joseph Tobin
was assigned to surveil Petitioner's home. In the early
moring hours of January 2, Sgt. Mishk and other officers
arrived at Petitioner's residence and secured the premises in
anticipation-of a warrant. Petitioner refused to allow police
into'the home and refused to ¢ome-out. Petitioner-called a cab
to-pick him up from the rear-of his home, but' was unable to
leave due to-the police securing the premises. Shortly after
midnight, Detective Tobin, who.was a paramedic,- was asked
to respond-to the front of Petitioner's residence for a medical
eémergency:  Petitioner exited the:residence; and Detective
Tobin observed puncture wounds on Petitioner's neck, arms,
and’ glom " Petitioner admltted that tlie ‘wounds were self-
inflicted; and that he had stabbed himself numerous times
_over’ the past ‘two-holirs: Petmoner was taken-into custody and
alTested fot Murder. He was turned over to medlcal personnel
and latex remanded to the Of ange County Jall

Following: the arrest, police executed.-a search warrant of
Petitioner's-home. [Dkt. 90-1 at 25.] They recovered, among
other things, a Nextel cell phone. Police-executed a search
warrant at'Gréen's home on-the same day‘. [Dkt.-90-1 at 18.]
They recoveied a black and brown:38 caliber revolver with
a-defaced serial number that was wrapped in a towel. The
revolver contained four live rounds and one spent shell casing.
Police also recovered a pair-of blacki Timberland work boots,
a pair of blue jeans with a belt, a black leather jacket, five
plepald cell phones, a blackberry cell phone and a New York
Yankees hat.

A DNA analysis revealed -trace amounts. of Petitioner's and
Green's: DNA on thé towel in which the revolver had been
wrapped. Police observed that the bullet found-in Nunez was
shot from a .38 caliber revolver. Thé boot impression on
Nunez's pant leg was consistent with the size and tread pattern
of the Timberland work boots recovered. from Green's home.
The .38 caliber revolver found in Green's home was identified
by Nunez's brother as belonging to Petitioner. He stated that
he had seen Petitioner with-the revolver as recently as the
previous summer, believing him o be a detective. Picon and

Carabello also identified the revolver as the one Green had
used the night of the murder. Picon, Carabello, and Deslandes
identified the clothes obtained from Green's home as the same
clothes he wore during the murder.

*4 On January 4, 2007, Detective Johnson conducted a
photo array with assistance from an interpreter, Ricardo

~ Arias, at the Orange County District Attorney's Office. They

presented the photo array to Picon who selected Petltlonex s
ﬁhotoglaph and identified hlm by name.

/et*

On February 6, 2007, by Orange County Indictment No.
2007-040, Petitioner and Green were charged with two counts
of murder in the first degree, two counts of murder in the
second degree, four counts of robbery in the. first.degree,
one count of criminal possession.of a weapon in the second
degree, and one count of conspiracy in the second degree.
{Dkt. 90-1 at 3-16.] SRR
Over the next six months, Petitioner .;and‘ Green were
detained in the Orange County Jail and housed in separate
areas. During that time, they corresponded through letters
which they passed through another inmate, Marlon Avila.
On June 1, 2007, Investigator Reilly interviewed Avila

with_Avila's attorney._present..Avila: stated-that he_had-had.. .

separate conversations with Green and Petitioner regarding
the murder. He reported that Petitioner ‘complained: about
Green calling him after the murder and admitted that he was

‘supposed.to meet with-Green after the murder to collect

the gun. He also reported that Petitioner instructed Gleen to
change his statement made to the pohce

1
I

On July 10, 2007, Avila wrote to the Oxange County District
Attorney's Office through his attorney-and stated that lie was
in possession of letters between Petitioner and Green. He
provide fifteen letters to Orange County Investigator Thomas
Reinle two weeks later. On July 24, 2007, police executed
search warrants of Petitioner's and Green's jail cells. [Dkt.
90-1 at 83, 93.] They recovered a cache of letters hidden in
Petitioner's pillow. Portions of the letters were written using
code words. DNA analysis revealed Green's and Petitioner's
DNA on the letters. Later, police matched the handwriting to
handwriting on Petitioner's bank records, and his handwriting
was identified by eyewitnesses. The letters made numerous
references to Judge De Rosa, who had been assigned fo
the case, Petiti011¢r's defense counsel Jose Camacho, and
Petitioner's scheduled court appearances. The letters also
made references to Petitioner and Green by name in the third
person. ’ ' '

A-6
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The letters stated that Petitioner provided Green with a
“burner,” meaning a gun, for a “party,” referring to the hit on
Nunez, in exchange for “jellybeans,” referring to payment.
Petitioner instructed Green to change the statement he had
given to police and to tell investigators that Green was looking
at various properties with Petitioner. Petitioner gave Green
the location and description of specific homes and instructed
Green to tell police that they had been visiting those plopertles
durmg the night of the muxder They also discussed fhen
attorneys and legal strategy, and Pet1t10ne1 assured Green that
he would be able to reduce the charges to possession of a
weapon and not murder. Green expressed his frustration with
Petitioner after not havmg received full payment. Petmone1
also expxessed frus’uatxon w1th Gréen for speaking to the
pohce \vhxch accoxdmg to Petmonex unpllcated h1m in the

crlme
RS R S

B. Procedural History -

1..Pre-Trial Mptioﬁs |

a. Omnibus' Motion

--Petitioner, through-counsel;-filed-an-omnibus-motion on-April-—

22,:2007. [Dkt. 90-1 at 33-51:] Petitioner sought, inter alia,
production of all evidence favorable to Petitioner pursuant to
Brady v: Maryland, 373-U:S: 83 (1963); suppression-of any
statemients made by Petitioner to police on the 'gxotmds that
they were 1llegally obtamed pursuant to People v. Huntley,
I'S N Y'?d 72 (N Y. 1965); supp1e551on of any out of court
polxce arrangcd ldentlﬁcatlon of Petitioner pursuant to United
States v. Wade, 388 U.S. 218 (1968); severance of Petitioner's
trial from Green's; and ‘authorization to obtain compensation
to‘obtain experts, including but not limited to experts on DNA
and balhstms

*5 By_Decision and Order-dated:June:1, 2007, Judge De
Rosa scheduled an omnibus pre-trial "hearing. [Dkt. 90-1
at 70-74.] He granted Petitioner's application under Bradv,
which- was unopposed. /d. He denied Petitioner's application
for compensation to hire -experts and the application for
severance, with leave to renew both applications. /d.

b. Joint Pre-Trial Hearing

Judge ‘De Rosa held hearings addressing all remaining pre-
trial niotions pertaining to both Petitioner and Green on June
4, June 18, and July 2, 2007. [Dkt. 90-14, 90-15, and 90-16.]

separate counsel. Judge De Rosa rendered a decision on
August 16, 2007. [Dkt. 90-2 at 78-83.]

Pursuant to Wade, Petitioner moved to suppress the January
4 photo array identification by Picon and administered by
Detective Johnson with assistance from Arias. [Dkt. 90-14
at 5.] Detective Johnson testified that he met with Arias and
Picon on Janualy 4.1d. at 50. The photo array and instructions
were admitted mtAomewdence. Id. at 51. De}\gptwe Johnson
read Picon the inst/ngctions and placed the phqtg array in front
of her. /d. at 52. Picon selected Petitioner's photograph and
identified him by the name Patricio. /d. at 53. Arias testified
that he translated Detective Johnson's instructions to Picon
as well as Picon's responses to Detective Johnson. /d. at 5-6.
Judge De Rosa held that the photo array was admissible at
trial, finding that it was conducted in a‘reasoriable manier
with rio undue suggestiveness. [Dkt. 90-2 at §3.]"

Pursuant to Huntley, Petitioner moved-to suppress the usé
of his statements made to police on December 31: Detective
Keating testified that he met with Petitioner and his attorney
on December 31, 2006 in the Middletown Police Department.
[Dkt. 90-14 at 83-85.] He identified Petitioner and Attorney
Camacho in the courtroom. /d. at 84. He testified that

Petitioner~ had™ arrived-at the ‘police  départient with™ his’

attorney voluntarily, and he was not under arrest and not in
handcuffs. Id. at 85. Detective Keating asked counsel whether
he could ask Petitioner questions; and counsél agreed. [Dkt.
90-14 at 85-86). During the interview, Petitioner stated that
he knew Nunez, that she had broken up with him two months
earlier, and that he..was home on the fight.of heér death.
Id. at 86-87. He stated that his sister had called him’ that
night, and thereafter Petitioner called his attorney at 2:00'a.m.
on December 31. /d. at 86. He stated ‘that he had met with
Nunez at approximately 4:00 p.m. on December 30 at her
salon, at which point counisel did not let police ask additional
qhestioné. Id. at 88-89. After the interview, Petitioner and
counsel left, and Petitioner was not placed under arrest. Id. at
89. Judge De Rosa held that the statemients were admissible
because they were made voluntarily andin the presence of
Petitioner's attorney. [Dkt. 90-2 at 82.]

Petitioner also moved to s'uppre'ss the use of statements made

to Detective Tobin on January 2. Detective Tobin testified that
he was assigned to surveil Petitioner's residence on January 1.
[Dkt. 90-14 at 17.] During the early morning hours of January
2, Detective Tobin was called to the front of Petitioner's
residence to evaluate him for medical purposes. /d. at 17-18.
Detective Tobin explained that he had been a paramedic for

Petitioner and Green were both present and represented bA 713 years. /d. at 18. He identified Petitioner in the courtroom.

‘;"T’E’:STL!'*‘.V‘{‘ o 2623 xhon\c on h"uterx No alzim 1o
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Id. He testified that he observed Petitioner on January 2 with
a puncture wound to his neck and multiple wounds to his
arms. /d. at 19. He had asked Petitioner whether he had any
other injuries, and Petitioner told him that he had stabbed
himself in the arms. /d. He testified that Petitioner appeared
calm and was able to answer his questions logically. Id. at
19-20. He then turned Petitioner over to medical personnel.
Id. at 20-21. Judge De Rosa held that these statements were
gdmlsmble because Deteg;we Tobin's questions wege non-
,gccusatory and related to Petitioner's medical conditign, and
Petitioner's answers were voluntary. [Dkt. 90-2 at 82-83.]

*6 Judge De Rosa granted Petitioner’s motion for severance
and scheduled Green's trial-for August 6, 2007 and Petitioner’s
tua] for August 20, 2007 [Dkt 90- 16 at 70 ]

2. Trial Motlons

At ‘trial' Pe'titionel through counsel moved to ‘exclude

any reference to. the use of a “Blonx silencer. ”2. [Dkt.
90-17 at 4.] Without obJectlon Iudge De Rosa granted the
application. /d. Petitioner also moved to exclude any mention
of potatoes being found in his kitchen shortly after the murder
on the grounds of prejudice given the presence of potato

--——scraps- found-at-the -crime-scene— Judge-De -Rosa-—denied -

the application, reasoning that the evidence was not overly
prejudicialand ‘was & question ‘of fact as to weight and
not admissibility. /d. at 5: Petitioner, through counsel, also
moved to exclude photographs of his wounds during the early
morning hours of January 2, as well as evidence that he
attempted to call a taxi to the back of his home that mommg
[d. Judge De Rosa denied both appllcatlons. Id.

On-the morning ‘of August 20, Petitioner through counsel
sought an adjournment of the-trial to -obtain funds to hire
a DNA identification- expert and. a ballistics expert. /d. at
9-12. Judge De‘Rosa denied the request for an adjournment,
but reserved ruling -on whether the: county would be able
to provide funds. /d. at 12-15. The next day, he granted
Petitioner $2,500.00 to obtain-experts, with leave to seek an
additional $2,500.00 if needed: [Dkt..90-19 at'5].

3. Trial, Conviction and Sentencing

Trial commenced on August 20, 2007. At the end of the
prosecution's case in chief, Petitioner through counsel moved
to dismiss all charges against him.on the sole basis t:hm the
prosecution had failed to meet its burden. [Dkt. 90-27 at 76.]
Viewing the evidence in the light most favorable to the non-
moving party, Judge De Rosa held that the prosecution had

77-78. Just prior to summations, Petitioner through counsel
also made an application to redact the letters obtained from
Petitioner’s jail cell as to any portions referring to a false alibi
or a confession by Green. [Dkt. 90-29 at 27.] The application
was denied. /d. at 33.

On August 31, 2007, the jury returned a verdict of guilty
on two counts of murder in the first degree four counts of
robbery in thej:l‘lst degree, one count ofcx/\lpnnal possession of
a weapon in tﬁ/% second degree, and one'c\p.};nt of conspiracy in
the second degree. [Dkt. 90-31 at 71-88.] Petitioner through
counsel moved to set aside the verdict, which Judge De
Rosa denied. /d. at 88. On October 4, 2007, Petitioner was
sentenced to two life sentences without parole, with additional
sentences in the aggregate of 25 years imprisonment to be
served consecutively to the life sentences, and an additional
five years of post-release supervision. [Dkt. 90-31 at 1-29.]

4. Direct ‘Appeal’

*7  Petitioner, through counsel, timely .appealed his
conviction to the Appellate Division, Second Department, on
the grounds that: (1) the evidence was legally insufficient to

support his conviction, and (2) the verdict was against the

Nl

Il

weight of the evidence. [Dkt 90-2 at-85-109.]-Petitionerfiled-——- - -

a pro se supplemental brief raising additional grounds: (1)
the court failed to properly instruct the jury on the use of
circumstantial evidence; (2) the search.of his jail cell pursuant
to a-warrant was _improper; (3) Petitioner was prejudiced
when Green was presented to the jury during Petitioner's trial
for identification wearing an orange jumpsuit; and (4) the
trial court erred by admitting into evidence bank records and
“other evidence” which Petitioner did not identify, as well as
testimony through the use of a court mtelpxetel [Dkt. 90-3 at
47-62.]

"By decision and order dated April 5, 2011, the Appellate

Division affirmed the judgment and dismissed the appeal:
People v. Bowie, 83 A.D.3d 729 (N.Y. App. Div. 2d Dep't
2011). The Appellate Division held that Petitioner's challenge
to the legal sufficiency of the evidence was unpreserved. /d.
The Appellate Division, nevertheless, dismissed the claim on
the merits and held that the evidence was legally sufficient
to establish Petitioner's guiit. /d. The Appellate Division
also held that the verdict was not against the weight of the
evidence and sumimarily denied the remaining contentions on
the merits. /d.

Petitioner, through counsel, filed an application before the
New York State Court of Appeals for leave to appeal the

made a prima facie case and dismissed the motion. /d. A-SAppellate Division's denial, which was summarily denied on
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July 26, 2011. People v. Bowie, 17 NY3d 804 (N.Y. 2011).
On July 16, 2012, the Court of Appeals summarily denied
Petitioner's motion for reconsideration. People v. Bowie, 19
N.Y.3d 971 (N.Y. 2012).

5. The Instant Petition and Stay of Proceedings

Petitioner, pro se, timely filed the Petition on October 8, 2013
on the following grounds: (1) the evidence was insufficient to
support the verdict; (2 the verdict was against tlfe weight of
the evidence; (3) inefféctive assistance of trial CSunsel; and
(4) ineffective assistance of appellate counsel. [Dkt. 1.]

Petitioner conceded that his claims for ineffective assistance
of trjal and appellate counsel had not been exhausted. By
letter dated Malch 5,2014, Petitioner informed me that he had
filed a motion pursuant to New York Criminal Procedure Law
(N.Y.C.P.L.) § 440.10.in, October 20 13,.and he requested a
stay in order to exhaust his claims. {Dkt. 10.] The request was
unopposed. Finding good cause and no undue delay, I granted
a:stay by -Order dated:March 21,-2014. [Dkt. 12.] Petitioner
was required to- file:a motion to lift the stay-and.reopen his
case within 30 days of the resolution of his subsequent state
applications. /d. :

" 6. Post-Petition State Court };r—oceedings '

Petitioner, pro_ se, filed a motion. to, vacate and set aside
his conviction pursuant to N.Y.C.P.L. § 440.10 before the
Supreme Court of New York, Orange County on October
15, 2013. [90 6 at 3 -13.] Petitioner made the following
claims: (1) ineffective. assistance of trial counsel, insofar as
his counsel failed to.call fact and expert witnesses, including
a bank employee to explain Petitioner's financial transactions,
and by failing to object to the. introduction of the letters
obtained from Petitioner's jail cell on the grounds of a
confrontation clause violation; (2) violation of his right to
due process when Green was. presented during Petitioner's
trial for identification wearing an orange jumpsuit; (3) actual
innocence; (4) the evidence was insufficient to support the
conviction and instéad based on improper mfelences and
(5) prosecutorial misconduct by mtroducmg Petmonex s bank
1ecords mto evxdence ld.

The County Court denied the motion by Decision and
Order dated July 30, 2014. [Dkt. 90-6 at 56-58.] Regarding
the claims for ineffective:assistance of trial counsel, the
County Court reasoned that Petitioner failed to offer any
evidence ‘other than his own conclusory allegations. /d.

at 57. The County Court dismissed Petitioner's remaining

claims pursuant to N.Y.C.P.L. § 440.10(2) because they ha%

been raised on appeal and denied. /d. Petitioner moved for
reconsideration, which was denied on December 9, 2015.

- [Dkt. 21 at 4-6.]

*8 Petitioner made an application to the Appellate Division
for leave to appeal, which was summarily denied on February
20, 2015. [Dkt. at 90-7 at 3.] Petitioner then filed an
application for leave to appeal before the New York Court

of Appeals which was denied on M'ly 25, 2015 on the basis

that the A,ppellate Division's denial was not appealable under
N.Y.C.PL. § 450.90(1). [Dkt. 90- 7 al 5.] Petitioner made
a second application to the Appellate Division for leave to
appeal the County Court's December 9 denial, which was
summarily denied on March 9, 2016. [Dkt. 90-7 at 87.]
Petitioner appealed the Appellate Division's denial again
before the New York Court oprpeals which was summarily
demed on June 9, 2016. [Dkt. 27 at 2] Petmoner moved
for reconsideration befoxe the Couﬁ ‘of Appeals WhlLll was
denied on November 1, 2016 by summaly order. [Dk\ 90-8
at 22]

Respondent moved to lift the stay by letter motion dated
Novem_ber 23,2016 on the basis that Petitioner had exhausted
his state court remedies. [Dkt. 32.] By Order dated March 27,

2017;1 denied the motion and-directed Petitionerto filea Writ

of Error Coram Nobis, if he had not already done so, within
30 days. [Dkt. 33.] Upon Petitioner's request, I extended his
deadline to file to May 31, 2017. [Dkt. 38.] .

Petitioner, pz'o se, timely filed an application for a Writ of
Error Coram Nobis before the Appellate Division on May
23,2017 claiming ineffective assistance of appellate counsel.
[Dkt. 90-8.] He claimed that appeliate counsel failed to raise
errors caused by alleged ineffective assistance of trial counsel.
Id. at 60. Petitioner alleged that trial counsel: (1) failed
to object to testimony concerning notes which Petitioner
claimed were written by Avila; (2) failed to object to the
admission of the letters seized from Petitioner's jail cell;
(3) failed to object to the presence of Green al Petitioner's
trial wearing an orange jumpsuit;-(4) did not call expert
witnesses; and (5) failed to rebut the prosecution's theory
that Petitioner engaged in a conspiraey and their use of
circumstantial evidence. /d. at 54, 62-65. Petitioner separately
claimed that testimony from Investigator Manley deprived
him of a fair trial. /d. at 4, 66. The Appellate Division
denied the application by summary Order and Decision dated
December 6, 2017. [Dkt. 90-9 at 53.]

Petitioner filed for leave to appeal before the Court of Appeals
on January 2, 2018 [Dkt 90-10 at 37-41], which was denied
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by Order dated March 15, 2018. [Dkt. 90-10 at 3.] Petitioner
filed an application to reargue the application for a Write
of Error Coram Nobis, which was denied by the Appellate
division on'May 17, 2018. [Dkt. 90-10 at 54.]

7. Termination of the Stay and Full Submission

On June 5, 2018, I issued an Order to Show Cause as
to why T should not lift the stay and reopen the case for
further proceedings. [Dkt.54.] By letter dated June 6, 2018,
Petitioner asked-that I continue the stay -because he had
retained a private investigator who allegedly acquired new
evidence. [Dkt. 60.] Petitioner referred.to new witnesses and
affidavits, which he did not name and did not provide. /d.
The only new docu.men'ts_Pe_t‘itioncr included were a copy of a
check dated ‘December 7, 2006 for $10,000.00, stating in the
memo section “Re: Patrick Bowie 57 Prospe'ct Avnue,” and
information regardiig Avila's arrest-records: /d. -at 30, 34-72.

On July 2, 2018;. prior :to°my decision onthe Order to
Show-:Cause, Petitioner, pro se, filed a:second § 440.10
motion. [Dkt. 9010 4t 56-64.] In addition to the claims
contained in the Petition, Petitioner raised new allegations
of prosecutorial misconduct. /d: The attached exhibits were

_ the:same documents which Petitioner filed in his response to

the Order. to Show Cause:-[Dkt: 90-10 at:65-102 and 90-11
at'1-74.] By order dated November 30, 2018, I determined
that Petitioner had exhaustéd the claims made in his Petition;
and that-the: Petition was ripe for consideration. [Dkt. 69.]
Accordingly, I lifted the stay../d. I allowed Petitioner to file

a supplemental brief and any othex papers he may choose to

submlt ld ‘ v\
*9 " Petitioner timely filed a supplemental brief on January

14,-2018, which reassertedthe claims made in his Petition.

Petitioner also made new claims which were
presented to ‘me for “the first time: [4)) prosecuto:ial
misconduct; including a violation under B/ ‘ady v. Maryland,
373 U.S. 83 (1963), and (2) actual innocence. /d. at 12-14.
Followmg the submission of " Respondént's memorandum of
law, Petitioner was glanted an additional ninety days to file a

reply, Wth]l he dld on August 12, 2019 [Dkt 103 ]

By:letter dated April 20, 2020, Petitioner requested leave
to “file a supplemental subxmssnon which Your Honor
granted. [Dkt 108:] Petitioner filed no new evidence, and
instead asked for another stay pendmg additional state court
proceedings. [Dkt. 112.] Considering the amount of time
afforded to Petitioner, the lack of new evidence, and my

ﬁndmg that the Petition was upe for consideration, I denied

Petitioner's request for a further stay and deemed the matter
fully submitted. [Dkt. 116.] '

Il. APPLICABLE LAW

“Habeas review is an extraordinary remedy.” Bousley v.
United States, 523 U.S. 614, 621 (1998) (citing Reed v.
Farley, 512 U.S. 339, 354 (1994)). Before a federal district -
court.may review the merits of a state criminal judgment
in a kabeas corpus action, thecourt must first determire
whether the petitioner has complied with the procedural

‘requnements set forth in 28 U.S. C. §§ 2244 and 2254. 1f

there has been pxocedural compllance with these statutes, the
court must then determine the appropriate standard of review
applicable to the petitioner's claim(s) in accordance with §
2254(d). The procedural and substantive standards applicable
to habeas review, which were substantially 1110d1fed by the
Anti-Terrorism and Effectlve Death Penalty Act of 1996
(“AEDPA”) are summanzed below " o

A. Tlmelmess Requirement

A federal habeas corpus petition is subject lo AEDPA's strict,

one-year statute of limitations. See 28 U.S.C. § 2244(d). The

“statute provides four differént potential starting points for the

limitations period, and specifies that the latest of these shall
apply. See id. § 2244(d)(1). Under the statute, the limitation
period is tolled only during the pendency of a properly filed
application for State post-conviction relief, or other collateral
review, with respect to the judgment to be challenged by the
petition..See id. § 2244(d)(2). The statute reads as follows: .

(d)(1) A l-year period of limitation shall apply to an
application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of —

(A) the date on which the judgment became final by the
conclusion of direct review or the expnatlon of the time
for seeking such 1ev1ew

(B) the date on which the ilﬁpediment to ﬁling an
appIication created by State act_ion‘in' vviol'ati_on_‘ of the
Constitution or laws of the United States is removed, if
the applicant.was prevented. from filing by such State
action; ) '

(C) the date on which the constitutional right asserted
was initially recognized by the Supreme Court, if the
right has been newly recognized by the Supreme Court

AlO
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and made retroactively applicable to cases on collateral
review;.or

(D) the date on which the factual predicate of the claim
or claims presented could have been discovered through
the exercise of due diligence.

*10 (d)(2) The time during which a properly filed
application for State post-conviction or other collateral

review with respect to the pertinent judgment or claim™
is pending shall not be countetl toward any period of

limitation under this subsection.
Id. § 2244(d).

The one-year limitation penod is subJect to equitable tolling,’
which i is wananted when a petltloner has shown “ ‘(I) that
he has been pursumo hlS rwhts dlhgently, and (2) that some
extraoxdmaxy circumstances stood in his way’ and prevented
timely. filing.” Holland v. Florida,.130 S. Ct. 2549, 2262
(2010) (quoting Pace v. Dle;g?ielmo, 544 U.S. 408, 418
(2005))._[11 the Second Circuit, equitable tolling is confined
to “rare and exceptional circumstance(s],” Smith v. McGinnis,
208 F3d 13, 17 (2d Cir. 2000) (per curiam) (internal
quotanon omitted), which have “prevented [the pentlonel]

from ﬁlmg his petition on time,” Valverde v. Stinson, 224
F.3d 129, 134 (2d Cir. 2000) (internal quotation marks and
emiphasis omitted). The applicant for equitable tolling must
“demonstiate a causal relationship between the extraordinary
circumstances on which the claim for equitable tolling rests

andthe 1‘atehess of his'filing = a demonstration that cannot -
be made if the petitioner, actmg Wwith- reasonable diligence, -

could have filed on time notwnhstandmg the extlaoxdmaxy
c1rcumstances ” Valvelde 224 F3d at 134.°

B. Exhaustion Requirement

A federal court may not grant habeas relief unless the
petitioner has first exhausted his. claims in state court.
O'Sullivan v. Boerckel, 526 U.S. 838, 842 (1999); see 28
U.S.C..§ 2254(b)(1) (*‘[a]n application for a writ of habeas
corpus.on behalf of a person-in custody pursuant to the
Jjudgment of a State court shall not be granted unless it appears
that - (A) the. appllcant has exhausted the remedies available
in the courts of the State; or (B)(i) there is an absence of
available corrective process; or (ii) circumstances exist that
render such process ineffective to protect the rights of the
applicant™); id. § 2254(c) (the petitioner “shall not be deemed
to have exhausted the remedies available in the courts of
the State ...
raise, by any available procedure, the question presenteﬂ)

if he has the right under the law of the State to

““verse of the Constitution,”

The exhaustion requirement promotes interests in comity
and federalism by demanding that state courts have the first
opportunity to decide a petitioner's claims. Rose v. Lundy, 455
U.S. 509, 518-19 (1982).

To exhaust a federal claim, the petitioner must have
“fairly present[ed] his claim in each appropriate state court
(including a state supreme court with powers ofdiscretionary
review), thereby alemng that court to the fedelal nature of
the claim,” and thus ™ “glvmg the State the oppontumty to
pass upon and correct alleged violations of its prisoners’
federal rights.” Baldwin v. Reese, 541 U.S. 27, 29 (2004)
(internal quotation marks and citations omitted). “Because
non-constitutional claims are not cognizable in federal habeas
corpus proceedings, a habeas petition must put state courts on
notice that they are to decide federal constitutional claims.”
Petrucelli v. Coombe, 735 F.2d 684, 687 (2d Cir. 1984)
(citing Smith v. Phillips, 455 U.S. 209, 221 (1982)). Such
notice requires that the petitioner “apprise the highest state
court of both the factual and’ legal plemlses of the federal
claims ultimately asseited in the habeas’ petition.” Guldamez
v. Keane, 394 F.3d 68, 73 (2d Cir. 2005) (internal citation
omitted). A claim may be “fairly presented” to the state courts

therefore, even if the petitioner ‘has not cited “chapter and :

in one of several ways:

*11  (a) .[R]eliance on pertinent
federal cases employing constitutidnal
analysis, (b) 1ehance on state cases’
employing constitutional analysns in’
like fact sxtuatlox1§, (c) assertion of the
claim in terms so particular as to call |
to mind a specific right protected by
the Constitution, and (d) allegation of
a pattern of facts that is well within the

mainstream of constitutional litigation.

Daye v. Attorney Gen. of State of N.Y., 696 F.2d 186, 194 (2d
Cir. 1982). A habeas petitioner who fails to meet a state's
requirements to exhaust a claim will be barred from asserting
that claim in federal court. Edwards v. Carpenter, 529 U.S.
446, 451 (2000).

However, “[f]or exhaustion purposes, a federal habeas court
need not require that a federal claim be préesented to a state
court if it is clear that the state court would hold the claim

procedurally barred.” Reves v. Keane, 118 F.3d 136, 139 (2d

11
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Cir. 1997) (internal quotation omitted). “In such a case, a a more exacting standard of review. Williams v Tavior, 529
petitioner no longer has ‘remedies available in the courts of U.S. 362,402 (2000). For petitions filed after AEDPA became
the State’ within the meaning 0f28 U.S.C. § 2254(b).” Grey v. effective, federal courts must apply the following standard to
Hoke, 933 F.2d 117, 120 (2d Cir. 1991). Such a procedurally cases in which the state court adjudicated on the merits of the
barred claim may be deemed exhausted by a federal habeas  claim: '

court. See, e.g., Reyes, 118 F.3d at 139, However, absent

a showing of either “cause for the procedural default and *12 An application for a writ of habeas corpus on behalf

prejudice attributable thereto,” Harris v. Reed, 489 U.S. 255, of a person in custody pursuant to the judgment of a State

262 (1989), or “actual innocence,” Schlup v. Delo, 5134.S. court shall not he granted with respect to any claim that was s

298,(1995), the petitioner's claim will remain unreviewable adjudicated onthe merits in State court preceedings unless s

by a federal cout. the adjudication of the claim --

Finally, notwiihstanding the procedure described above, a - (1) resulted in a decision that was contrary to, or involved

federal court may yet exercise its discretion to : review an unreasonable application of, clearly established

Federal law, as determined by the Supreme Court of the
United States; or

and deny a mixed petition containing- both exhausted and
unexhausted claims, if those unexhausted claims are “plainly
meritless.” Rhines-v: Weber, 544 U.S. 269, 277 (2005); see
28-U.S.C. § 2254(b)(2) (“An application for a writ of habeas
corpus may be denied on the- 111erits‘:notwithstanding the
failure of the applicant to exhaust the remedies available in the
courts of the:State.”); Padilla v. Keane, 331 F. Supp.2d 209, § 2254(d)(1)-(2). The deferential AEDPA standald of1ev1ew
1216 (S.D.N.Y. 2004) (interes(s in judicial economy warrant will be triggered when the state court has both adjudmated
the dismissal of meritless, unexliausted claims). the federal claim *“on the merits,” and reduced its disposition
' e _to judgment._Sellan_v _K11l1/man——26] F3d-303;~ 7312-2d-Cire—- - — -
2001).

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding. .

--——G—.-Procedural'Default

‘Even where an exhausted and timely habeas claim is raised, S
’ Under the first prong, a state court decision is contrary to

comity and federalism demand that a federal court abstain e . .
- - ’ : federal law only if it “arrives at a conclusion opposite to that

from its review.when the last- reasoned state court opinion to
P reached by the [the Supreme Court] ona question of law orif

address the claim relied upon an adequate and inde endent

¢ p 4 P [it] decides a case: dlffelent]y than [the. Supréme Court] on a
set of materially mdlstmgmshable facts.” Williams, 529 U S.
at 413. A decision involves an “unreasonable application”

of Supreme Court precédent_ if the state court “identifies the

fmdmg of a procedural defaull” to deny it. Harris, 489 U S.
at. 262 see also Coleman v. T/zompvon 501 U.S. 722, 730
(1991); )’/.skt_v NL{/7r1e171aAe1 501 U.S. 797,803 (1991); Levine

v Commr of Corr. Servs., 44 F.3d 121,126 (2d Cir. 1995). correct governing legal rule from the Supreme Court cases

A state court decision will lbé".:inldépzendém.’; when it * *fairly ~ but unreasonably applies it to the facts of the particular state
appears” to rest primarily on state law. Jimenez v. Walker, 458 prisoner's case,” or if it “either-unreasonably extends a legal

F.3d 130, 138 (2d Cir. 2006) (citing Colman, 501 U.S. at 740). principle from [Supreme Court] precedent (o a new context

A decision will be “adequate” if its “firmly established and where it should not apply or unreasonably refuses to extend

regularly followed’ by the state in question.” Garcia v Lewis, that principle to a new context where it sho.uld appl-y‘a, Id. at
188 F.3d 71, 77 (2d Cir. 1999) (quoting Ford v. Georgia, 498  407. ' :

U-S. 411, 423-24 (1991)) Under the second prong of AEDPA, the factual findings of

D. AEDPA Standard of Revnew - state courts are presumed to be correct. 28 U.S.C. § 2254(e)
C (1); see Nelson v. Walker, 121 F.3d 828, 833 (2d Cir. 1997).

Before a federal court can determme whether a petitioner is The petitioner must rebut this presumption by “clear and

entitled to federal habeas 1ellef the court must determine convincing evidence.” § 2254(e)(1). :

the proper standard of review under AEDPA for each of
the petitioner's claims. 28 U.S.C. § 2254(d)(1)-(2). This
statule “modifie[d] the role of federal habeas corpus courts
in reviewing petjtions filed by state prisoners,” and imposﬂ_lz

IV. ANALYSIS
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Petitioner presents the following claims: (1) the verdict was
based on insufficient evidence; (2) the verdict was against
the weight of the evidence: (3) ineffective assistance of trial
counsel; (4) ineffective assistance of appellate counsel; (5)

prosecutorial misconduct; and (6) actual innocence, 4
1. Exhaustion and Timeliness

Petitioner timely filed -afid properly exhausted hlS ﬁrst four
claims, but the remaining claims of prosecutorial mnsconduct
properly
exhausted. Petitioner's conviction became final on October
14, 2012; after the 90- -day expiry of Petitioner's time to file a
writ of certiorari following the New York Court of Appeals’

and actual innocence were neither timely nor

denial of his leave 10 appeal. See ‘Chrysler.v: Guiney, 14 F.
Supp 3d 418, 433 (S.D.N.Y..2014) (“Pursuant to 28 U.S.C.

§. 2244(d)(1)(A), a. -judgment becomes final only after the
demal of certiorari or the expiration of time for seeking
certiorari—in the latter casé; ‘ninety days after a decision by the
New York Court oprpeals ). Therefore, AEDPA's one-year
lnmtatlons peuod ended on Octobel 14 701 3.

*13 The Petmon was filed on October 8, 2013, six days
___before the_expiry. of. the_one- <year llmltdtlons period:There;
Petitioner asserted his first - two- claims, that the verdict
was based on insufficient evidence, and that the verdict
was dgainst the weight of the evidence. Both claims were
exhausted prior to filing the Petition. Petitioner asserted
both claims on direct appeal, and he properly exhausted his

) opportunmes to appeal those claims in subsequent state court
‘ proceedmgs Therefore, these two claims are both-timely and

exhausted.

The Petmon also contamed claims of meffecnve assistance
of trial and appe]late counsel. Petitioner acknowledged that
netther claim had been exhausted at the time of filing.
Nevertheless, Petitioner exhausted his claim for ineffective
assistance of trial counsel by filing a post-petition motion to
vacate, and he exhausted his claim for ineffective assistance
of appellate counsel by filing a rmotion for Writ of Error
Coram Nobis. However, Respondent argues that neither claim
should be considered timely by virtue of the fact that they had
been unexhausted when Petitioner originally asserted them in
his Petition.

Contlaly to Respondent's argument both clalms were timely
filed. The Supreme Court has observed that whele as here,
a petitioner files a mixed petition containing both exhausted
and unexhausted claims, and a district court dismisses the

petitioner has the opportunity to exhaust his claims. Rhines,
544 U.S. at 275. The Court explained:

If a petitioner files a timely‘but mixed
petition in federal district court, and
the district court dismisses it under
Lundy after the hmltatlons period has
expued this will lxkelyﬁmean the
termmat;on of any federal review....
Similarly, if a district court dismisses a
mixed petition close to the end of the
I-year period, the petitioner's chances
of exhausting his claims in state court
and refiling his petition in federal court
before the limitations penod tuns are

shm

Id. As a result, district courts, may grant reasonable stays,
rather than dismissing unexhausted petmons “to allow a
petitioner to exhaust otherwise unexhausted claims before

returning to federal court. ld. at274-76. ¢ “Once the petitioner . . _.

exhausts his state Jemedles the dlStrlCt court will lift the
stay and allow the petitioner to pIOCCCd in federal court.”
ld. at 275-76. Under thl‘S scheme, 4lhe1ef01e, unexhausted
claims filed in a timely petition are stil} “timely” for habeas
purposes, even where they are not exhausted until after the
expiry of the limitations period. See, e.g., Keating v. New
York, 708 F.Supp.2d 292 (E.D.N.Y. 2010y and Keating v. New

York, 2013 WL 3187032 (E.D.N.Y. June 20, 2013) (staymg ‘

a mixed petition to allow the petitioner to exhaust _certain
claims, and heaung all claims three years later as tlmely)
Therefore, Petitioner's claims for meffectlve assistance of trial
and appellate counsel are both timely and exhausled,

However, Petitioner's remaining claims of prosecutorial
misconduct and actual innocence are neither exhausted nor
timely. Pxesumably, Pétitioner maintainéd his innocence
throughout his state court ‘proceedings. He also made a pre-
trial motion under Brady, which was granted as unopposed.
Nevellheleqs Petitioner never raised either argument in any
state post-conviction proceeding. No New York State court
ever had the chance to hear these claims. Petitioner, therefore,
failed to exhaust both claims.

*14 These claims are also untimely. The first time Petitioner
asserted either claim during the habeas process was in his

anuary 14, 2018 supplemental brief. [Dkt. 80 at 12-14.] The
petition, the one-year limitations period would lapse beforﬂ('a._ 1é Y ppiem [ i ]

o DY

WESTLAYY 2073 Thomson Reuters, No olain

10 orig

AR

I



AR

Jads

Bowie v. Lee, Slip Copy (2021)

filing of the Petition did not toll AEDPA's one-year limitations
period, and therefore the limitations continued to run even

when Petitioner initially filed the Petition. See Rhines, 544 -

U.S. at 274 (“the filing of a petition for habeas corpus
in federal court does not toll the statute of limitations.”).
Because AEDPA's one-year limitations period ended on
October 13, 2013, and the stay was not granted until March
21, 2014, Petitioner's opportunity to file new claims had
already expired. '

AN AN

/-4
The Supleme Court has held that a habeas petitioner cannot

assert new claims that were absent from the original petition
after-the expiry of the limitations period, even where the
original petition was timely.: Mayle v. Felix, 545 U.S. 644,
656-57 (2005). To the extent:that. a petitioner seeks to assert
new claims, the. Supreme Court instructed district courts to
consider such-amendments under the meaning of Fed. R. Civ.
P. 15(c)(2)’s relation-back :provision. /d. at 656. Hence, new
claims may be deemed to relate back to the original petition if
they arise from the same conduct, transaction, or occurrerice.
The Supreme Court ruled that each theory under which a
habeas petition could be granted is to be considered as a
discrete transaction and occurrence, and simply rélating to the

same trlal COI]VICUOH or sentence 1s 1nsufﬁ01ent to relate back

to onglnal pleadxngs Id at 662

Given this framework-, Petitioner's claims- of prosecutorial
misconduct and actual innocence are “new” and do not relate
back to-his original Petition..The. alleged .Brady violation
would have-arisen from the prosecution's failure to produce
documents and. evidence:thal may- have been favorable to
Petitioner. ‘The original Retition contains no such argument
and does not reference any. allegedly -exculpatory material
relevant under Brady. Additionally, Petitioner's Brady.niotion
was addressed pre-trial and- granted, whereas the. habeas
Petition pertains solely to matters occurring during and after
trial. The djscrete alleged instances of prosecutorial conduct
were also never mentioned in the Petition.

Petitioner's claim :of actual innocence is also' “new” and
does not sufficiently relate back' to:the complaint. Unlike
claims 'that attack the sufficiency of the evidence used in
a conviction which can. serve as an independent basis to
grant a habeas petition, “actual innocence” is not, in itself,
a constitutional-claim: Herrera v. Collins, 506 U.S. 390, 404
(1993). Courts have acknowledged that actual innocence is a
distinct a separate claim. See, e.g., Poindexter v. Nash, 333
F.3d 372 (2d Cir. 2003) (quoting-Smith v. Murray, 477 U.S.
527, 537 (1986)) (“the concept of ‘actualf ]’
distinct from {the concept of}-‘legal []* innocence.”). Thm,ﬂh

.. Innocence is

Petitioner claimed the evidence was insufficient to support
his conviction, he never presented the argument that he was
actually innocent to a ‘state court after his conviction. It is,
therefore, a new argument that does not relate back to the
Petition.

Nevertheless, a district court may still consider unexhausted
arguments that are “plainly meritless.” 544 U.S.
at 277. Addmonally, a district cou1t may consider* acrua]

Rhines,

1nnocence when determining whether certain claims art;d,

precluded by procedural bars. For example, a federal court
may review a claim that is procedurally barred if the petitioner
can show a “fundamental miscarriage: of justice;” “which
occurs where a petitioner is “actually innocent of the crime
for which he has been convicted.” Coleman: v- Thompson,
501 U.S. 722, 729 (1991), Cotto v. .Herbert,:331:F:3d:217,
239 n.10 (2d Cir. 2002). Petitioner's stand-alone claim for
actual innocence, when viewed liberally, can be mtexpteted as

a request to overcoine such proceduxal bals

*15 Accmdmgly, 1 respectfully recommend your ‘Honor
consider Petitioner's stand-alone claim of actual ‘innocence
first and deny it on ‘the merits. ' recommend that Your
Honor deny Petitioner's claim attacking the sufficiency of.the

" evidence as proceduially barfed; o, ifi"the alterniative,. dény

it on the merits. Petitioner's claim attacking the weight of the
evidence should be dismissed because it is not cognizable
under habeas review. Petitioner's claims for ineffective
assistance of trial and appellate counsel should be ‘denied

on the merits. Petitioner's ¢laim: under- Brady should be.
dismissed as time ‘barred, or,-in the alternative, denied as..

plainly meritless.

2. Actual Innocence -
: o

The Supreme Court has held that “ ‘actual innocence’
is not itself a. constitutional claim but instead.a gateway
through which a habeas petitioner. must pass to have his
otherwise barred:- constitutional claim considered on the
merits.” Herrera, 506 U.S. at 404. As such, a claim of actual
innocence is analyzed in the same manner as a claim made
under the “fundamental miscarriage of justice” . standard.

Therefore, a party seeking habeas relief on the basis of

actual innocence must not only demonstrate some underlying
constitutional violation, but must also come forward with

newly discovered evidence showing that his conviction was -

factually incorrect. /d. at 400.

The “fundamental -miscarriage of justice” -standard is

satisfied ‘only under extraordinary circumstances. “Such a

_143iscarriage of justice occurs ‘in an extraordinary case,
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where a constitutional violation has probably resulted in the
conviction of one who is actually innocent.” » Washington
v. James, 996 F.2d 1442, 1447 (2d Cir. 1993). A petitioner
must show, “by clear and convincing evidence that but for
a constitutional error, no reasonable juror would have found
the petitioner [guilty].” /d. (citing Sawyer v. Whitley, 505 U.S.

333,348 (1992)). Put another way, Petitioner must present an

extramdmauly high and truly persuasnve demonstration of
actual innggence.” Ortiz v. Barkley, 5\58 F.Supp.2d 444, 458
(S.D.N.Y. 2008). : st

Petitioner fails to do so here. In fact, the evidence against
him was quite overwhelming,. Petitioner was convicted of two
counts’ of .first degree murdet, both carrying life sentences.
Both require a showing that he, “with.intent to-cause the death
of another person,:he causes-the death-of such person or of
a third -person.” N.Y. Penal-Law § 125.27 (McKinney). In
addition, the first count required a showing that:

" the-defendant ‘committed the killing
or procured commission of the killing
. pursuant to an agreement with a person

"othel than the mtended v1ct1m to

defendant having commanded another
person to cause the death of the
victim or intended victim® pursuant
to section 20.00 of this chapter, this
subparagraph shall not apply where the
defendant's criminal liability is based
upon the conduct of another pursuant
_to section 20.00 of this chapter;

AN AN AN

g 1ol 1el*

*16 N Y. Penal Law § 125.27(1)(a)(vii) (McKinney).

There is no question that Fermina Nunez was murdered, or
that Green robbed and killed her. The evidence dlso shows
that Petitioner intended to have Nunez killed. Petitioner
attempted to contact Nuilez thousands of times and stalked
her home, place of work; and faimily following their breakup,

demonstrating his obsession’ ‘with' her. - The* “prosecution

argued that this behaviot' showed motive, that Petitioner was
obsessed with asseifing ‘contiol over Niinez, which supports

intent.

The other physical and documentary evidence also.supports a
finding of intent, as well as the other elements of the crimes.

-

" commit the same for the 1ece1pt or in
texpectatlon of the recelpt of anythmg
_of pecumary value ﬁom a ‘party to
the agreement 01 from a person ¢ other '
‘than the mtended v1ct1m actmg at the
- direction of a party to such agreement;

bt it

N. Y Penal Iiatzv 125 27(1)(a)(v1) (McKmney) The second
count required a showmg that

the v,ictinl was kllled whlle the
defendant

comnnttmg or attempting to commit

was in the coulse of
and .in furtherance of robbery

or in the course of and fultherance
of 1mmed1ate ﬂlght after commlttmo
or attempting to commit any "such
the
victim “is not a participant in one

crime ... provided however,
of the aforementioned crimes and,
that,
defendant's criminal ‘liability under

provided further unless the

" this subparagraph is based upon the

Eye witness testimony -confirmed that the gun used to kill

Nunez belonged to Petitioner. Petitioner's DNA was.found on
the towel in which the murder weapon was wrapped. The cell
tower data confirm that Green and Petitioner were together
just hours before the murder and had been right-outside. of
.the salon together. The cellular phone records showed the
'two men spoke to each other:just minutes before the murder
and immediately after the murder. That Petitioner gave his
weapon to Green to carry out the murder, along with the
timeline of calls between the two demonsnate p1 emedxtauon
and planning. .

This same evidence supports ‘a finding that Petitionér
procured the commission-of Nunez's murder through Green
under § 125.27(1)(a)(vi): He assisted Green.in the killing
by giving him the location, surveying it location with him,
and providing the murder weapon. The letters .seized from
Petitioner's jail cell also support this finding. The letters-were
undoubtedly written by Petitioner. They were found in his
jail cell hidden in his pillow. They contained his DNA and
matched his handwriting. They referred to Petitioner and
Green by name, referred to Petitioner's attorney by name,
referred to Judge De Rosa by name, and discussed Petitioner's
legal proceedings in detail. Therein Petitioner admits that he
agreed to pay Green to carry out the murder. The letters used

A_lsertain code words, but the “code” is easy to break: Green's

WESTLAW
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complaint that Petitioner never paid him *10 jellybeans™ for
the “party” transparently referred to Petitioner's agreement to
pay Green for the murder.

The evidence also supports a finding under§ 125.27(1)
(a)(vii). The evidence shows that Green murdered Nunez
right after robbing her salon. Eye witnesses confirmed that
Green entered the salon with Petitioner's weapon and robbed
Nunez, Carabello, Pecon, and Deslandes. The telephone

conversations between Green -afid Petitioner prior to tif¥-
crime/ their location at the crifffe scene just prior to tH&”

murder, and the jail cell letters written after the fact support
a finding that Petitioner commanded Green to commit the
crime.’

Green's written confession to police that Petitioner hired him
to committhe criime, which was consistent with the remaining
evidence -of record; is extremely damaging to: Petitioner's
claim for-actual:innoecence. {Dkt. 90-12 at 90-102.] Petitioner
hot-only- acknowledged Green's confession, but has asked
Green to change his"statement and tried to create an false
alibi that'the two men were viewing properties during the
night of the murder. Petitioner expressly asked Green to
change his confession, admitting that it implicated Petitioner
. in the_murder. Green's confession_was never. presented at
Petitioner's trial, and, therefore, would not be relevant when
exammmg the sufficiency of the ev1dence However, a claim
for actual innocerice dods not coricern procedural issues at
butinstead, “‘actual, factual innocence.” Schlup, 513
U.S: at 324. Though the conféséion was not before the jury,

trial,

it is before the Court for pulposes of assessing Petitioner's

actual innocence claim, and it plesents a compelling case of
Petitioner's guilt which he simply does not overcome.

*17 But for
assertions, Petitioner provides no compelling evidence that

- Petitioner's-conclusory and self-serving
o

he is actually innocent: Instead, he relies on piecemeal and
disjointed statements that, when taken together, defy logic.
He attempts to explain his telephone calls with Green by
claiming'ﬂmt he was helping Green purchase property in
Middletown. Indeed, the evidence showed that Petitioner
worked in real estate. Even so, Petitioner's argument falls
flat. The prosecution produced a detailed timeline of their
phone conversations, and the cellular tower data mapped their
physical locations during their calls. For the most part, the two
were either nowhere near each other during their calls, or they

were in the Bronx, not examining properties in Middletown. .

The only exception was when both men were calling each
other near the salon where the murder took place on the day

that Green and Petitioner were discussing properties minutes,
beflore the murder, and that Green called Petitioner to schedule
an open house minutes after he murdered Nunez.

Petitioner's bizarre explanation falls apart even more when
viewed in light of the letters recovered from his jail cell.
Petitioner, after criticizing Green for admitting to the murder
to the police, instructed him to change his story. Petitioner
directed Green to change his statement to the police and
create an alibi that-fiey were viewing propeflies together,
and Petitioner named $pecific properties and prévided Green
with their descriptions and locations. This story is the exact
argumentlthat Petitioner presents in his Petitioner. The post
hoc creation of this false alibi undermines Petitioner’s story.

Petitioner's new evidence is unavailing. First, Petitioner
introduces a December 7, 2006 check for $10,000 made to
Karen Bryant, with the - memo reading “Re: Patrick Bowie
57 Prospect Avnue.” Petitioner claims that this check proves
that he did not pay Green to carry out the murder. Petitioner
also makes an ambiguous reference to testimony from a bank
employee to explain the transaction. Petitioner's- argument is
misplaced. The crime of first degree murder under Section
125.27(1)(a)(vi) requires a showing that Petitioner- agreed

to pay .Green to. carry out the .murder,-not -that_Petitioner: -

actually paid Green. The evidence showed that such an
agreement occurred, namely the jail cell letters where Green
and Petitioner discuss exchanging “jellybeans” for the paty,
and using “jellybeans” to pay their attorneys fees. Green's
confession similarly supports that the agreement occurred.
The claim that Green nevel received payment is nrelevant In
fact, it was the plosecutlon s theory that Green never received
payment. When Petitioner chastised Green for confessing to
the police, Green complained to Petitioner that Petitioner
never paid him. Thus, Petitioner's claim that he never paid
Green actually conforms to the prosecution's case. ‘

The fact that Petitioner may have conducted other, legitimate
business is irrelevant. The evidence shows that- Petitioner
worked in real estate, and, therefore, Pétitioner had the means
to pay Green. The fact that Petitioner may have engaged in
other business transactions in no way exonerates him from
the commission of a contemporaneous crime, nor dogs it
detract from the overwhelming evidence of his gui]t. It is true
that the prosecution submitted Petitioner's bank records into
evidence, but they never argued that that specific transaction
on December 7, 2006 was to pay Green. Instead, the bank
records were used to match Petitioner's handwriting with
the letters seized from his jail cell. They were also used to

it took place. Any jury would be hard-pressed to belieye monstrate that Petitioner had the capability of ajing Green
p y p A_l pab p ©
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to carry out the murder. Neither the check nor testimony from
a bank employee, therefore, undercut the people's argument
that Petitioner agreed to pay Green to carry out the murder.

Petitioner introduced an October 17, 2018 sworn affidavit by
Green stating that both he and Petitioner were innocent. He
also introduced a second affidavit from Green maintaining his

~innocence. [Dkt. 80 at 42-43. ] Green's swom afﬁdav.it almost

‘a decade after Petmonels conv1ct10n carries no welght

Gleen changed his story multlple times and was evenmally
convncted in his own trial. The evidence shows that Petitioner
urged him to change his story yet again, by way of the letters
seized from his jail cell. That Green, once again, changed his
story and signed a self-serving affidavit carries no credibility.

*18 Petitioner introduced forensic evidence which similarly
does nothing to ‘support ‘his claii. He-refers to an April
17, 2007 DNA analysi$ of the gun, which states there is
insufficient residue- to determine a DNA match. [Dkt. 80 at
22-24.] He also refers to a January 16, 2007 latent fingerprint
report showing that there were no’fingerprints on the gun
or bullets. [Dkt. 80 at 24.] However, this is irrelevant,
particularly because Petitioner was not the shooter; Green
fired the weapon. Moreover, Petitioner's DNA was found on

“adequate” if the rule, “is firmly established and regularly
followed by the state in question.” Whitley v. Ercole, 642 F 3d
278,286 (2d Cir. 2011).

The Appellate Division denied Petitioner's claim of
insufficiency of the evidence based on an independent and
adequate state law ground, that Petitioner had failed to
preserve his claim by raising a contemporaneous objection at
trial. People \iAﬁovs/ie, 83 A.D.3d at *l.VAE,etitioner, through
counsel, made\pdgenera] motion for a tria],grder of dismissal,
but did not specifically direct the motion on the issue of
sufficiency of the evidence. [Dkt. 90-27 at 76.] It is well
settled that New York State's contemporaneous objection rule
is an adequate and independent state-law ground to bar federal
habeas review. See, e.g., Kozlowski v. Hulihan, 511 F. App'x
21,25 (2d Cir. 2013). Under this rule, in order to preserve a
challenge to the legal sufficiency of a conviction for review
by the Appellate Division, a criminal defendant must move
for a trial order of dismissal, and that'é\rguxﬁcrit must be
“specifically directed” at the error being urged. People v.
Hawkins, 11 N.Y.3d 484, 492 (N'Y. 2008). “As we have
repeatedly made clear—and underscore again-general motions
simply do not create questions of law for this Court's review.”
Id. Even though the Appellate Division proceeded to consider;

the towel in~whiclr the gun“was wiapped; which: Pefifioner
ignores. The absence of Petitioner's DNA or fingerprints does
not overcome the overwhelmmg ev1dence linking Petitioner
to the weapon

Finally, Petitioner makes vague references to “additional”
evidence allegedly collected by a private investigator-[Dkt.
60 at- 15.] Petitioner submitted no such evidence, despite
being given the opportunity to do so. Vague references
to unknown, unnamed evidence simply do not present a
compelling case for innocence. Petitioner's claim that he is
actually innocent, therefore, fails to satisfy the high burden,
and Petitioner fails to demonstrate'a miscarriage of justice.

3. Sufficiency of the Evidence

Petitioner's claim that the verdict was based on insufficient
evidence is procedurally barred from federal review because

it was . decided based on adequate state-law grounds-

independent of a federal question. Even if not plocedurally
barred, the claim fails on the merits.

Federal courts are generally not permitted to review questions
of federal law presented in a petition for habeas corpus when
the decision rests upon state-law grounds independent of the
federal question and adequate to support the judgment. Cone

and deny, Petitioner's claim on the merits, the claim is still
procedurally barred. “When a state court sayé that a claim
‘is not preserved for appellate review’ but then rules ‘in any
event’ on the merits, such a claim is procedurally defaulted.
Green v. Travis, 414 F.3d 288,294 (2d Cir. 2005): Therefore,
Petitioner's claim is procedurally barred. ** -

s b i h

As stated, a federal court may review a claim that is barred
by an independent and adequate state law ground if, “the
prisoner can demonstrate cause for the default and actual
prejudice as a result of the alleged-violation of federal

- law, or demonstrate that failure to consider the claims will

result in a fundamental miscarriage of justice.” Coléman,
501 U.S. at 729. In order to establish prejudice; Petitioner
must show that the alleged errors at trial resulted in a,
“substantial disadvantage, infecting his entire trial with error

of constitutional dimensions.” Guiterrez v. Smith, 702 F:3d -

103, 112 (2d Cir. 2012). A fundamental miscarriage of
Jjustice occurs where a petitioner, “is actually innocent of the
crime for which he has been convicted.” Cotto v. Herbeit,
331 F.3d 217, 239 n.10 (2d Cir. 2002). Petitioner has not
argued that there was cause for procedural, default, or
actual prejudice, and the record does not demonstrite any
such prejudice. As explained, Petitioner's claim for actual

innocence fails. Petitioner's claim for legal sufﬁmency is,

v. Bell, 556 U.S. 449, 465 (2009). A state law OloundAS ?erefole procedurally barred.
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*19 Even if this claim is not procedurally barred, it fails
on the merits. In reviewing such a claim, the Court must
consider whether, “after viewing the evidence in the light
most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond
a reasonable doubt.” Cavazos v. Smith, 565 U.S. 1,7 (201 1).

Put another way, Petitioner must show that, “‘no rational trier -

of fact could have found proof of guilt beyond a reasonable
doubt.” McDaniel v.-Brown, 558 U.S. 120, 121°(2010). A
reviewing court must~apply this standard, “with explicit
reference to the substantive elements of the criminal offense
as defined by state law.” Langston v. Smith, 630 F.3d 310,314
(2d Cir. 2011). o S

Here, the prosecution submittedample evidence to satisfy
the:charges of - first-degree-murder under Sections 125.27(1)
(a)(vi) and (vii) and to.support: each  element of the cimes.
Petitioner does 'not attack the sufficiency of the evidence
linking Green to thé crime. “There undoubtedly was sufficient
evidence to demonstrate that Melvin Green was the robber
who killed Fermina Nunez.” [Dkt. 1 at 20.] Rather he attacks
the sufficiency of the evidence linking himself to Green,
in light of the. fact that he himself'did not pull the trigger.

However, it is ‘well settled_under New. York State_law.that, _.

as here, an individual may ‘be convicted under Sections
125.27(1)(a)(vi) and (vii) even when he is not the individual
who carried ott” thie ‘murder. See, ég., People v. Glanda, 5
A'D.3d 945, 945—46 (NLY! App. Div. 3d Dep't 2004).

Petitioner argues’ that-thé use of .circumstantial- evidence
was insufficient to ‘warrant :a ‘conviction, as 6pposed to
direct evidence. Petitioner also challenges the use of the
circumstaritial evidence charge, without explanation. Federal
courts make no such distinction. “Circumstantial evidence
in this respect is intrinsically no different from testimonial
evidence.” Holland v.- United States, 348 U.S. 121, 140
(1954). 1t is similarly. well-settled in New York that criminal
defendants may be-convicted on the basis of circumstantial
evidence. See, e.g., People v." Alexander, 153 A.D.2d 507,
507 (N.Y. App Div. Ist Dep't 1989), affd, 75 N.Y.2d 979
(N.Y. 1990). To that end, “the law draws no distinction
between direct and circumstantial evidence in requiring the
government to carry its burden of proof.” United States v,
MacPherson, 424 F.3d '183, 190 (2d Cir. 2005). Juries are
thusablé to draw reasonable inferences base on circumstantial
evidence. Judge De Rosa made this clear in the jury charge
on circumstantial evidence. [Dkt. '90-22 at 22.] There was
no error, therefore, in the use of circumstantial evidence to

o

convict Petitioner, nor was there any defect in the charge
itself.

Petitioner argues that the inferences on which the jury

convicted him required “too many leaps in logic and
questionable inference to support it.” [Dkt. I at 20.] I
disagree. In principal, there is no problem in convicting an
individual based on reasonable inferences. “The possibility
that inferences consistent with innocence as well as with guilt
might be dfawn from circumstantial‘€Vidence is of no matter
to sufficietiCy analyses because ‘it is the task of the jury, not
the court, to choose among competing inferences.” * United
States v. MacPherson, 424 F.3d at 190. Even so, the inferences
were, in fact, reasonable and closely related to the evidence.

Petitioner attacks the circumstantial nature of the evidence
used to find that he intended to have Nunez killed, claiming
that he never intended her any harm..[Dkt.-1-at'21.] Based
on the intangible nature of*intent, “intent is often-established
by circumstantial evidence.” United States v. Anderson; 747
F.3d 51, 66 (2d Cir.-2014). Here, it was reasonable for. the
jury to find, based on.Petitioner's actions and statements
to Nunez and her family, his exchanges with Green, and
the documentary evidence, that Petitioner both planned the
murder and.intended for Green t0-shoot-NUNEz- - - - - ---cmeve.-

*20 Petitioner argues that the phone calls could have
been about anything: This argument is an issue of fact that
was -left for the jury. Here, the evidénce is viewed in the
light most favorable to the prosecution. Petitioner, therefore,

cannot rely on speculation and hypothetical possibilities; and-

must instead demonstrate that no-reasonable. jury could have

reached the instant finding. Petitioner's -pontificating about-

possible conversation topics is, therefore, inappropriate here.
To be sure, the jury's factual finding as to the content of his
conversations with Green was not only reasonable but also
sufficiently supported by the evidence, and it is not for the
Court to reassess the evidence upon review.

Notably, the jury: convicted Petitioner on more than just

circumstantial evidence. DNA evidence and eyewitness

testimony showed that the murder was committed using
Petitioner's weapon. The cellular towér data placed Petitioner
near the scene of the crime hours before flwwnurder, and
telephone records showed him speaking with Green just
before and after the crime. The letters seized from his
jail cell, which contained his DNA, were tantamount to a
confession. In any event, there was sufficient evidence to
convict Petitioner. '

- A-18
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Petitioner's remaining arguments are without merit. Petitioner

attacks the evidence regarding his self-inflicted wounds when
he was arrested. A reasonable jury could infer consciousness
of guilt, insofar as Petitioner apparently attempted to take his
own life after realizing that he had been caught. Petitioner
stated that no one at trial testified that he wanted to harm
Nunez, which was simply not true. Nunez's brother, for
example, testlﬁed that Petitioner made threats agamst Nunez

and her famlly yute

Petitioner challenges the admissibility of the letters seized
from his jail cell on the basis that Avila violated a separate
court -order. Petitioner introduces what appears to be an
assortment- of :documents' associated- with Avila's ‘criminal
history, including a fingerprint record,  past addresses, and
security alerts. [Dkt. 60:at 34-72:] This includes a court-
ordered injunction against ‘Avila .from reaching out to law
enforcement except with' permission. /d: at 63-72. Avila's
compliance, or alleged lack thereof, of 'a separate court
order in a completely. unrelated case has nothing- to do
with Petitioner's case and the admissibility of evidence. The
prosecution obtained the letters through their investigation
with assistance from Avila and his attorney. They successfully

'probability” that, but for counsel's ervor,

misconduct during summation; f) failed to pay biennial dues;
and g) failed to preserve certain arguments for appeal.

*21 In order to establish a claim for ineffective assistance
of trial counsel, Petitioner must demonstrate: (1) that his
attomey's performance “fell below an objective standard
of reasonableness,” and (2) that there is a “reasonable
“the result of
the proceeding would have been different.” Strzckla;gd v
Wa;hmglon 466 U.S. 668 ,,_',694 (1984). “The Strigkland
standard is rigorous, and the great majority of habeas petitions
that allege constitutionally ineffective counsel flounder on
that standard.” Lindstadt v. Keane, 239 F.3d 191, 199 (2d Cir.
2001). Here, “AEDPA review.must be ‘doubly deferential’ in
order to afford ‘both the state court and the defense attorney
the benefit of the doubt.” ” Woods v. Donald, 135'S. Ct. 1372,
1376 (2015) (quoting Buit v Titlow, 571 u. S. 12 15 (2013))

(internal quotatlons 01mtted)

Under the first prong, “counsel is strongly presumed to
have rendered adequate assistance and made all:significant
decisions in the exercise of reasonable professional
judgment.” Greiner v. Wells, 417 F.3d 305, 319 (2d Cir.

2005) (quoting Strickland, 466 U.S. at 690). The second

admission. Therefore, the letters constitute valid, sufficient
evidence suppomng Petitioner's’ guilt. In the light most
favorable to the prosecution, Petmonel falls to show that the
ev1dence was insufficient. =~

4, Welght of the vadence

it
'

Petmonel also seeks rellef on the ba51s that his conviction
was against the weight of the evidence. A claim based on
the “weight of the evidence” is separate and distinct from a
claim based on “insufficiency of the evidence.” Smith v. Lee,
Case No. Il Civ. 0530 (MKB), 2014 WL 1343066, at *10
(E.D.N.Y. Mar. 31,2014). A claim attacking the weight of the
evidence is based in'state law and is not reviewable in a federal
habeas proceeding. /d. (citing McKinnon v. Superintendent,
Great Meadow Corr. Facility, 422 F. App'x 69, 75 (2d Cir.
2011)). Accoxdmgly, this claim should be dismissed.

5. Ineffectlve Assnstance of Trial Counsel

Petitioner argues that his trial counsel was ineffective because
he: a) failed to meet with and prepare witnesses; b) failed
to investigate and prepare for trial; ¢) failed to object to the
search, seizure, and admission of letter's from Petitioner's jail
cell; d) failed to object to Green's appearance at trial wearing

prong fociises on prejudice, and Petifioneér bears the burden =~

of establishing both deficient performance and prejudice. See
Greiner, 417 F.3d at 319. However, “there is no reason for
a court deciding an ineffective assistance claim ... to address
both components of the inquiry if the defendant makes an
insufficient showing on one.” Strickland, 466 U.S. at 697.

iat b Pt

a. Failure to Meet with and Prepare Witnesses

“The decision not to call a particular witness is typically
a question of trial strategy,” Pierre v. Ercole, 560 F.
App'x 81, 82 (2d Cir. 2014) (quoting Greiner, 417 F.3d at
323), and, “[t]hus, the decision ‘whether.to call specific
witnesses—even ones that might offer exculpatory evidence
—is ordinarily not viewed as a lapse in professional
representation.” ” Id. (quoting United States v. Best, 219 F.3d
192, 201 (2d Cir. 2000)). Moreover, “complaints of uncalled
witnesses are not favored in federal habeas review, because -
the presentation of testimonial evidence is a matter of trial
strategy and because allegations of what a witness would have
testified [to] are largely speculative.” Hodges v. Bezio, Case
No. 09 Civ. 3402, 2012 WL 607659, *10 (E.D.N.Y. Feb. 24,
2012) (citations omitted).

Petitioner argues that his attorrey should have called a witness

an orange jumpsuit; €) failed to object to prosecutorpal rom the bank to explain a certain bank transaction where
ge jump ) pros: K_l : p .
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Petitioner took out a check for $10,000.00 on December 7,

2020, as well as an individual who conducted the alleged Petitioner makes a conclusory accusation that his attorney

real estate transaction. As noted above in connection with failled] to investigate and prepare for trial.” [Dkt. 80 at

Petitioner's actual innocence claim, Petitioner’'s rationale for -] Petitioner’s state court filings, Petition, and supplemental

this testimony is misdirected, because the prosecution never pleadings shed no further light on this argument. Petitioner

merely states, “Trial counsel had substantially failed to
rebut the prosecutor's theory at trial” and that he “failed to

argued that the $10,000 check was used to finance the murder.
Instead, the prosecution theory — bolstered by the jailhouse
correspondence — was that Petitioner never paid Green the ~ UNCOver exonerating evidence.” /d. at 12-13. Petitioner's only

specific contention is that counsel did not present evidence
™" regarding the Decembet™7, 2006 check for $1 0,000/TUO, which,
“ Petitioner argues, is “u’r?(iueslionable documentar‘yd})roof" of

his innocence. [Dkt. 80 at 2-3.] As noted above, this argument

agreed-upon bounty for the murder' Instead the bank records
served as known samples of Petmonel s handwriting, and also” »
demonstr ated that Petitioner had the ﬁnanc1al wherewithal to
pay for the killing. Counsel's decision not to call witnesses

to testify about the purportéd real estate transaction was is meritless. It was well within counsel's discretion in crafting

therefore well within the otinds of sound trial strategy. the trial strategy to choose not to proffer meritless arguments.
Petitioner argues that his attorney should have called Shawn 1 general, the right to effective assistance of counsel does

Weiss,-a DNA expert from North' Carolina [Dkt. 60 at 9], in 10! guarantee perfect’.representation: See, e.g:, Morris v.
Garvin, Case No. 98 Civ.4661(JG). 2000 WL 1692845 ;at *3:

(E.D.N.Y. Oct. 10, 2000). Certainly, the fact. that Petitioner
ultimately lost his case does not show that his attorney

order to rebiit evidence linkihg Petitioier to the letters found
in his jail:cell. Therecord is clear thatcounsel acted diligently
to: obtain .expert assistance. .He ‘made a pre-trial motion to

secure funds for. an-expert, which. helrenewed before the trial ~ Was ineffective. Moreover, -a review of the record shows

commenced. The motion-was granted; and counsel secured ~ that counsel did, in fact, investigate and prepare for trial.

funds with leave to seek more if needed. The record shows  Notably, Mr. Camacho was not a court-appointed attorney

that counsel reached out to Mr. Weiss but ultimately decided but was privately retained by Petitioner. Petitioner contacted

not to call-him: The-evidence: convincingly-demonstrates that—--him- hhours. after the murder--Mr. Camacho immediately-met-

Petitioner's DNA was present ‘on the jailhouse letters, and with Petitioner that day before accompanying him to speak

Petitioner provides no evidence that Mr. Weiss would have  With the police and advised Petitioner during the voluntary

offered testimony rebutting that evidence. The only other ~ Police interview. Counsel appeared ‘at each hearing and

miention of DNA evidence were reports showing Petitioner's 4t trial, competently represented Petitioner in pre-trial and

DNA on the towel in which Gréen hid the gun, and showing -trial matters, and ddequately pr esented Petltloners defense.
the abs'ehéé of DNA on the gun itself. 'Ag'ain trial counsel is .
afforded great deference in demdmg, as a pomt of strategy,

Petltloner points to no evndence that counsel failed tQ prepare
or investigate, but fm Petitioner's dlssatlsfa(.tlon w1th the

not to call witnesses who may be superﬂuous or, at worst, ~ ultimate result.

detnmental to hls chent ‘ ‘ _
c. Failure to Object to the Search, Seizure, and

*22 Finally, Petitioner makes a vague reference to “other L. L i
Y & Admission of Letters from Petitioner's Jail Cell

witnesses” but fails to name any or what they would have

allegedly stated. This complete lack of specificity is fatal  petitioner asserts a plethora of arguments as to why his
to this ‘claim. Considering Petitioner's high burden coupled  ¢ounsel should have challenged the search of his jail cell and
with the deference given to counsel, Petitioner simply cannot e seizure and admission of the letters resulting from the
rely on pure speculation. In any event; a review of the trial  gegrch. He calls the search itself illegal. He argues that the
transcript shows that plaintiffss attorney did call witnesses |etters were privileged mail. He challenges their foundation,
to testify.on his behalf, including Cappellan. [Dkt. 90-28 at claiming insufficient evidence tying him to the lettels He
278, 90-29 at 1-17.] Petitioner's argument that his counsel  jnyokes the Sixth Amendment confrontation clause. He
failed to meet with and prepare witnesses; therefore, should  ¢laims that the police were not.allowed to speak w1th Avila.

be rejected. ' These arguments should be rejected.

. . . The search was not illegal. Pretrial detainees have a limited
b. Failure to Investigate and Prepare for Trial N . . .
and diminished reasonable expectation of privacy to their

A_Zgalls. Bell v. Wolfish, 441 U.S. 520, 557 (1979) (“any
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reasonable expectation of privacy that a detainee retained
necessarily would be of a diminished scope.”); United States
v. Friedman, 300 F.3d 111, 123 (2d Cir. 2002) (“pretrial
detainees may have some residual privacy interests that are
protected by the Fourth Amendment ...”). Moreover, the
police obtained and executed a valid search warrant to obtain
the letters. Petitioner does not offer any specific argument to
challenge the validity of the search or the warrant, but for a

conclusony statement that it wa§ illegal. -

*23"The letters were not pnvxleged They were not attorﬁgy/

client communications or work product concerning litigation.
They did not pertain to medical conditions. They were
not between spouses. These were:communications between
Petitioner . and Green. 1 cannot -identify, and Petitioner
does not invoke, a single valid privilege under which the
comimunications may fall. :

The. Supreme. Court has. recognized cgrtain protections for
inmates concerning their mail,.but, none of those protections
apply here. Inmates have a first amendment right to send and
receive mail, but non-privileged mail may still be opened
outside the presence of an inmate. Martin v. Tyson, 845
F.2d 1451 (5th Cir. 1988) cert. denied 488 U.S. 863 (1988).

- -Moreover, the: letters:-were:not-*‘mail.*-Instead;- these-were—-—specific-letters:“Fhe-warrant; and-the-search—that-followed, = -

clandestine messages Petitioner-exchanged with*Green and
transmitted via Avila; messages which Petitioner would have
preferred to keep hidden; given how: incriminating they were
to-his case.'Merely wishing that a writing be kept secret is
msufﬁment to establlsh a legal prmlege

Thexe was a- sufﬁc1enl foundatlon to mtloduce the letters and
link them to Petitioner. There was.DNA evidence as well as
handwriting identification, the.letters were recovered from
Petitioner's pillow, and they-include identifiable references
to Petitioner and his case. Petitioner offers no rebuttal, apart
from conclusory and self-serving allegations.

Petitioner also asserts that trial counsel should have objected
to the search itself, but this argument, too, would have
been meritless. New York, like federal, law limits review
of the validity of a search warrant to an analysis of “the

sufficiency-of what is found- within the four corners of the

underlying affidavit.” Lopez vi Greiner, 323 F. Supp. 2d 456,
473 (S:D.N.Y. 2004), aff'd, 159 F. App'x 320 (2d Cir. 2005)
(citing People v. Roberts, 600.N.Y.S.2d-582, 583 (4th Dep't
1993)). A warrant is valid if it describes the places to be
searched or.items to be seized and is supported by probable
cause. /d. The New York Court of Appeals has construed
New York State's constitution as requiring a higher threshold

showing of probable cause than what federal law requires. /d.
The Supreme Court has held that courts should analyze the

totality -of the circumstances to evaluate the sufficiency of a

warrant affidavit. /d. (citing /llinois v. Gates, 462 U.S. 213
(1983)).

. In New York, warrants based.on informants must satisfy a

two-prong test. First, the warrant application must establish
the veracity of the mfm mant's information, and second must
establish the basrs f01 the informant's knowledge known as
the Agullm'/Spmellz test. Lopez, 323 F. Supp 2d at 473-74
(citing People v. Griminger, 71 N.Y.2d 635, 640 (N.Y. 1983));
see Aguilar v. Texas, 378 U.S. 108 (1964), and Spinelli v.
United States, 393 U.S. 410 (1969). :

Here, the warrant application satisfied both prongs. The
warrant sought the written correspondence hidden in
Petitioner's jail cell passed through Avila to Green. The
warrant set forth ample probable: cause; :describing: with
specificity -Avila's meetings -and~ communications : with
Petitioner and Green, and detailing the manner in.which he
helped them pass letters back and forth. Avila had'provided
15 examples of the letters, further bolstering his.credibility.
Avila had personally observed these conversations and the

were both valid. Thus, counsel was not required to object
to the search, because any such objecuon would have been
plainly mentless i

*24  Petitioner- also invokes- the Sixth. Amendment
confrontation clause, ‘to no avail. To the extent that Petitioner's
argument is addressed to Avila's role in the 1ecovery of the
letters, no confrontation issue arises because no. statement
from Avila were admitted at trial; instead, the letters were
authenticated through other evidence. To the extent that
Petitioner suggests that a confrontation clause objection
would have barred admission of the letters themselves,
that contention is without merit because the letters were
not “testimonial” and were admissible as statements in
furtherance of the conspiracy between Petitioner and Green.
See Crawford v. Washington, 541 US. 36, 51, 56 (2004).
Because such an objection would have been futile, counsel
was under no obligation to make the objection. '

d. Failure to Object to Green's Appearance
Wearing an Orange Jumpsuit at Petitioner's Trial

Petitioner appears to argue that his attorney should have
objected when the prosecution had Green produced during the
Iial so that eyewitnesses could identify him as the shooter.

WESTLAW £ 2023 Thomson Reuters. No claim 1o original U,
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Although Green had already been tried and convicted of the
Nunez murder at the time of Petitioner's trial, those facts
were not before the jury, so the prosecution had to prove that
Green was the killer in order to establish Petitioner's role in
procuring the crime. There is no real argﬁment that Green's
identification was not relevant and admissible at Petitioner's
trial, so there is also no basis for Petitioner's contention that
his attorney was derelict in not objecting to this evidence.

Nall Naal

, Petitioner also asserts that Jhls attorney should have gbjected
when Green was produced before the jury in an orange prison
jumpsuit. But trial counsel may have reasoned that the visual
contrast between Petitioner —-on trial in street clothes —
and Green'in the telltale jumpsuit played well. for Petitioner
before the jury,-a strategic judgment which is immune
from scrutiny under Strickland. Moreover, in light of the
of evidence that Green committed a cold:blooded homicide,
it is' inconceivable that Green's appearance.in prison garb
unfairly prejudiced Petitioner or affected:the outcome of his
trial. Cf.-Jefferson v.-LeClair; 417 F: Supp. 3d 462; 477-78
(E.D.N.Y. 2013) (even claims that the accused defendant was
made to appear before the jury in prison garb’ are subject
to harmless error analysis) (collecting cases). The Second

Depaxtment concluded as much on duect appeal, despite

the lack of an objectlon summanly rejecting Petitioner's
argumeént (advanced in his supplemental pro se brief) that
he was préjudiced by Green's appearance in the jumpsuit. 83
A. D.3d at 729 ’

e. Failure to iject to Prosecutorial
Misconduct During Summation

Petitioner argues that his counsel failed to object to alleged
plosecutonal ‘misconduct durmg summation. Petitioner fails
to identify any such mlsconduct during summation, but for

his own vague 1efe1ences In.any event, a review. of the
prosecutor's summation does not show any misconduct. The
prosecutor carefully recounted the evidence and testimony
that had been admjtted during trial and stayed within the
record. The prosecutor did not make any i1iﬂammatmy or
ovelly prejudicial statements and stayed within the confines
of the law. Petitioner fails to make a showing that his counsel
should have objected to anything during the prosecutor's

summation, and thus fails his burden under Strickland.

f. Failure to Pay Biennial Dues

Petitioner provides an excerpt of a news article indicating that

fees on time at the time of trial. [Dkt. 60 at 99-100.]
Petitioner's argument is nothing more than an ad hominem
and completely irrelevant attack against his attorney. This
argument is not rooted in Strickland and does nothing to
satisfy either prong.

g. Failure to Preserve Claims for Appellate Review

AN

*25 Petitiofitr argues that he was pre]udlced when trial
counsel failed"to preserve certain arghiients for appellate
review. [Dkt. 80 at 6.] The Appellate Division, in denying
Petitioner's direct appeal, noted that Petitioner's arguments
for sufficiency and weight of the evidence were unpreserved.
Even though counsel made a motion for a trial order
of dismissal, the motion did not specifically raise those
grounds. Nevertheless, Petitioner fails to show prejudice
under Strickland because the Appellate Division went on to
consider both claims in the alternative and denied them on
the merits. Moreover, I have reviewed the evidence above
and conclude as well that the evidence was sufficient to
support the convictions. Petitioner, therefore, fails to satisfy
the second prong of Strickland.

6. Ineffective Assistance of Appellate Counsel. _ . ... ..

Petitioner claims that his appellate counsel was ineffective for
failing to raise the confrontation clause.issue and for failing
to raise ineffective assistance of trial counsel. The two-part
test under Strickland applies. See Aparicio v. Artuz, 269 F.3d
78, 95 (2d Cir. 2001) (“Although it was born in the context
of ineffective’ assistance of trial counsel, Strickland’s two-
prong test applies equally to claims of ineffective assistance
of appellate counsel on a defendant's first appeal as of right.”)
(internal citations omitted).

Petitioner's claim clearly fails under Strickland's second,
prejudice prong. Even though appellate counsel did not raise
these issues, Petitioner filed a pro se supplemental brief
raising all of these arguments. The state responded, and the
Appellate Division rejected the arguments on the merits.
Given that the arguments were raised by Petitioner and
rejected on the merits, Petitioner fails to show. a reasonable
probability that the outcome would have been different had
his appellate counsel raised those issues herself.

Regardless, Petitioner's claim fails on the first prong as
well. As analyzed above, Petitioner's confrontation clause
and ineffective assistance of trial counsel claims are without
merit, so Petitioner's appellate counsel had no obligation to

his attorney may not have paid his biennial bar rcgistratiﬂ 2?58 them. “The failure tc include a meritless argument does
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not fall outside the ‘wide range of professionally competent
assistance” to which Petitioner was entitled. Aparicio, 269
F.3d at 99 (internal citation omitted).

7. Prosecutorial Misconduct

As noted above, this claim is untimely and unexhausted. In
the event Your Honor concludes otherwise, Petitioner's claim
for alleged prosecutorial misconduct should nonetheless be
denied as plain;l\y, meritless. “The appropeiate standard of
review for a habeas corpus claim alleging prosecutorial
misconduct is the narrow one of due process, and not the
broad exercise of supervisory power. The petitioner must
demonstrate that the alleged misconduct so infected the trial
with unfairness as to make the resulting conviction a denial of
due process.” Williams v. Artus, Case No. 11 Civ. 5541, 2013
WL 4761120, at ¥*12(E.D.N.Y. Sept. 4, 2013). A prosecutor's
mlsconduct cannot give rise to a constitutional claim absent
egleglous misconduct.” Mouzs . Kikendall, Case No. 07
Civ. 2422 2009 WL 1097922 at * 15 (EDN Y Apr. 23,
2009) '

Petitioner'-s accusations that the prosecution committed a
“fraud” on the court [Dkt. 80 :at 11-12] o
jury” (Dkt:80 at 3].are conclusory and should be rejected

r “mislead the

~ on that basis. The few articlated allegations, also vague and
conclusory, similarly fail.

Petjlioher argues that the prosecution mislead the jury by
introducing his bank records into evidence. He similarly
accuses the prosecution of misconduct because they did not
move into evidence a copy of the December.7, 2006 check.

-Even if the prosecution had argued that the December 7

transaction was used to pay Green, it would not have been
“fraud.” Rather, that argument would have been a question of
fact about which the jury could draw a reasonable inference.
It is'well settled that juries are allowed to draw reasonable
inferences from evidence presented to them. Jones v. Duncan,
162 F. Supp. 2d 204, 216 (S.D.N.Y. 2001) (citing Jackson v.
Virginia, 443 U.S. 307, 319 (1979)). Even so, the prosecution
never made this argument. They introduced Petitioner's bank
records to establish that Petitioner had the wherewithal to
pay Green, and to identify his handwriting. The prosecution's
theory was that Green was never in fact paid for the crime.

*26 Petitioner argues that-he was prejudiced when the
County Court allowed evidence of potatoes at the scene of
the crime, as well as investigators’ observations that there
were potatoes in Petitioner's kitchen. Judge De Rosa allowed
the jury to hear this-evidence and determined that any issues

related to weight of the ev1dence It was proper to allow tm 2§

Jury to make a reasonable inference that when Petitioner gave
Green his gun to carry out the murder, he also gave him a
potato to use as a “Bronx silencer.” Judge De Rosa excluded
the phrase “Bronx silencer,” but still allowed the jury to hear
evidence about the potatoes. Allowing the jury to consider
this evidence was certainly reasonable in light of the fact
that Green had stated that Petitioner had given him a potato
along with the gun. In fact, whereas Petitioner claims that
the prosecutxon spent an exorbltam amount of time dlscussmg
potatoes the prosecution actually only mentioned potatoes
once when questioning Detectlve Miller about what he saw
at the scene of the crime, and never mentioned them again.

Petitioner argues that the testimony of Carabello and
Deslandes were both “relevant” and could establish that the
prosecution prejudiced Petitioner at trial. Both women were
eyewitnesses to the killing, and Petitioner points to testimony,
elicited by his attorney on cross-examination, suggesting that
their identifications of Green as the shooter were equivocal
or were tainted by police coercion. [Dkt.-80, ECF pp. 26 -
33, annotating trial transcript pp. 263 - 366 (Delandes), 26
- 33 (Carabello).] But these facts were fully vetted before
the jury at trial, and, as noted elsewhere, there was ample
additional evidence implicating Green. Petitioner in no way

- - establishes-any-prosecutorial-misconduct claim on-the-basis~—

of these witnesses’ testimony.

Petitioner argues that he was prejudiced by Investigator
Manley's testimony. Investigator Manley was in charge of
reviewing cellular tower data tracking. Petitioner's phone.
The prosecution called another witness, Natalie Exdossy,
a custodlan of records for Sprmt Nextel, who explamed
that when an individual places a call on a cellular device,
it will connect to the strongest tower, which is typically
the tower closest to the individual. She also verified the
authenticity of the cellular tower data which Investigator
Manley used. Investigator Manley explained how the records
showed which physical cellular towers were used when
Petitioner placed various calls, and how he was able to
deduce Petitioner's location during the calls. This evidence
was not only probative but extremely damaging to Petitioner's
alibi. There was nothing unfair about this testimony, and
Petitioner's argument appears to rest simply on the fact that
the testimony was harmful to the defense.

Petitioner accuses the prosecution of misconduct in
contacting Avila. He points to an injunction, issued in a
completely unrelated case, which prohibited Avila from
speaking with law enforcement on his own, and then accuses
e prosecution of violating the court order. Even if this

WESTLAYY 22023
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were true, Petitioner fails to show how this affected his due
process rights. In any event, the prosecution did not violate
the order. The order prohibited Avila from contacting police
on his own. Here, Avila contacted his attorney, who in turn
contacted law enforcement. Investigator Reinle testified that
Avila spoke through his attorney, to whom Avila provided
the documents. Petitioner fails to show, therefore, that the
prosecution’s communications with Avila violated his due
process right: o
par S hoto
Finally, Petitioner alleges that the prosecution violated his
rights under Brady. The Supreme Court has held that
prosecutors’ cannot withhold material, exculpatory evidence
from a criminal- defendant. Brady -v. Maryland, 373 U.S.83,
91 (1963). But Petitioner identifies no evidence which would
have triggered-Brady. The closestPetitioner comes to identify
Brady material :are his ‘bank records.: Thig material does not
fall under Brady, because they-were neither exculpatory, nor
were they'withheld. At trial; when thé.records were admitted,
the prosecution stated:that:they had:already been turned over
to Petitioner"The copy of the December 7, 2006 check was
already in Petitioner's possession. Petitioner identifies no
other possible Brady material.

*27
prosecutorial misconduct. A:review of:the record, including
the pre-trial and trial transcripts, ‘similarly do.not reveal any
misconduet by the prosecution. Petitioner, thus, fails to satisfy
the extremely high bar-of ‘showing that the prosecution acted
so-egregiously as to deny him-his due process rights.

* IV. CONCLUSION

For the reasons set forth above, 1'conclude, ‘and respectfully
recommend that Your ‘Honor conclude, that the instant
Petition for a Writ of Habeas Corpus be denied. I recommend

that no certificate of appealability be issued because
reasonable jurists would not find it debatable that Petitioner
has failed to demonstrate by a substantial showing that he was
denied a constitutional right. See 28 U.S.C. § 2253 (¢); Slack
v. McDaniel, 529 U.S. 473, 483-84 (2000). '

'NOTICE

“Pursuant to 28 U.S.C. §M6'36(b)(1)(C), Rule 72(b\)A:6f the
/it s o4¢

" Féderal Rules of Civil Procedure, and Rule 8(b) of the

Rules Governing Section 2254 Cases in the United States
District Courts, the parties shall have fourteen (14) days
from service of this Report and Recommendation to serve
and file written objections. vlf_ cdpies of this'Rgpo'rl}and
Recommendation are served upon the_par‘ti_e's by'lnaii,}l)e
parties shall have an additional three (3) days, or a total
of seventeen (17) days, from service of this Report and
Recommendation to serve and file written objections. See also
Fed. R. Civ. P. 6(a). Such objections, if any, along with any
responses to the objections, shall be filed with the Clerk of
the Court with extra copi‘es'délii/'ered’ to the chamber’s of the
Honorable Kenneth M. Karas, at the Honorable Charles L.
Brieant Jr. Federal Building and United States Courthouse,

. R '-~-----'.'——"—’"'_3‘00‘Q'L“i‘ax"r’c‘)p'as"S‘tréEt’,"WHife_Plams, New YorklOéOl,and to
Petitioner makes'-no other: specific allegations of

the chamibers of the undersigned at the same address. =

Failure to file timely objections. to this- Report and
Recommendation will preclude later appellate review of
any order of judgment that will be entered. See Caidor v.
Onondaga County, 517 F.3d 601, 604 (2d Cir, 2008). .. .

Requests for extensions of time to file objections must be
made to Judge Karas. :

All Citations

Slip Copy, 2021 WL 6127739

Footnotes : , : g

1 The information in this section is taken from the Petition, Petitioner's January 14, 2019 Supplemental Brief {Dkt. 807,
Respondent's Memorandum of Law in Opposition and attached exhibits [Dkt. 89, 90), and Petitioner's Reply [Dkt. 103].

2 ‘“Bronxsilenceris apparently-a colloquial term describing a potato affixed to the barrel of a.gun as a makeshift suppressor.

it does not work. See, e.g., David Emery, Potato Used as Suppressor, The Museum of Hoaxes. http://hoaxes.org/weblog/
comments/pot_ato_us_ed__as_y-siIencer. Retrieved October 24, 2020. oo
3 The documents filed at Dkt. 79 and Dkt. 80 are identical, exc pt that Dkt. 79.is missing certain pages. Petitioner refiled

the supplemental brief at Dkt. 80.for completion.

4 In his August 15, 20%_9 Re’ply,'Petitioner set forth, for the first time, a laundry list of additional contentions, inciuding that
~ the indictment was jupisdictionally defective, the trial court lacked subject matter jurisdiction over his case, there were
deficiencies in service, and a vague reference to Rule 11 sanctions. [See Reply, Dkt. 103 at 34-35, “Grounds For Release

that Petitioner Did Not Know" ]
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I recommend that Your Honor decline to consider these arguments. See Flemming v. New York, Case No. 06 Civ. 16255
(LAP), 2013 WL 4831197, at *8 n.11 (S.D.N.Y. Sept. 10, 2013 (“To the extent petitioner raises claims for the first time
in reply papers, or in subsequent letters to the Court, | decline to consider those arguments."): Johnson & Johnson v.
Guidant Corp., 525 F.Supp.2d 336, 359 (S.D.N.Y. 2007) ("[aJrguments first raised in reply memoranda are not properly
considered....”).
5 The Court will provide Petitioner with a copy of all unreported cases cited in this Report and Recommendation.

’ 6 Petitioner refers to other alleged instances of prosecutorial misconduct as a standalone claim, but not durlng summatlon

as related to his ineffective assnstance of counsel claim. Those allegations are addressed below.

AN AR ol A ! AR
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2021 WL 6127048
Only the Westlaw citation is currently available.
United States District Court, S.D. New York.

Patrick BOWIE, Petitioner,
A
William LEE, Superintendent, Green ‘
#M, Haven CorrectionakFacility, Respondent. ey

’ St ' ’ ; Jodé s
No. 13-CV-7317 (KMK) (PED)
|
Signed 12/28/2021

Attorneys and Law Firms -
Patrick Bowie, Stormville, NY, Pro Se Petitioner.

Andrew R. Kass, Esq, Orahgé County District Attorney's
Office, Gosltctt,. NY, Counsel for Respondent.

ORDER ADOPTING REPORT & RECOMMENDATION

_ KENNETH _M,KA,RA_S,_VU_gi_t_.e_(':i_STtgtes,D_i'stric‘t Judge: _ . _.

*1 Patrick Bow1e (“Petltlonel”), proceeding pro se, has
filed a Petition f01 a Writ of Habeas Corpus (the “Petition™),
pursuantto 28 U.S.C. § 2254 challengmg his August 30,2007
conviction, followmg ame trial in New York Supreme Court,
Orange County (“*County Court?), for two counts of Murder in
the: First Degree, four counts. of Robbery in-the First Degree,
one count of Criminal Posséssion of a Weapon in the Second
Degree, and one count of Conspiracy in the Second Degree.
(See generally Pet. for Writ of Habeas Corpus (“Pet.”) (Dkt.
No. 1).)

Petmonel t1mely ﬁled a dnect appeal of hlS conviction to
the New: York Supreme Court, ‘Appellate Division, Second
Depalﬁﬁent (“Second Department™), -which affirmed the
conviction on: April 5, 2011. -See “People v. Bowie, 919
N.Y.S.2d 893 (2d: Dep't ‘201-]). The ‘New York Court of
Appeals (“Cotn't of Appeals”).denied Petitioner's motion
for leave to appeal on July 26, 2011, see People v. Bowie,
17 N:Y.3d 804 (2011), and denied Petitioner's motion for
reconsideration of that denial on July 16,2012, see People v
Bowie, 19.N.Y.3d 971 (2012). -+ -

On October 15, 2013, Petitioner moved before the County
Court to vacate his conviction pursuant to New York

Motion™), which the County Court denied on July 30, 2014.
(See Resp't's Mem. of Law in Opp'n to Pet. (“Resp't's Opp'n™)

(Dkt.No.89) Exs. 40 & 44.) The Second Department denied
Petitioner's motion for leave to appeal on February 20, 2015,
(sce Resp't's Opp'n Ex. 48), and the Court of Appeals denied
Petitioner's motion for leave to appeal on May 25, 2015, see
People v. Bowie, 25 N.Y.3d 1069 (2015). The County Court
denied Petitioner's motion for reconsideration on December 9,
2015, (see Resp'ts Opp'n Ex. 56), and the Seeond Department
denied Petitioner’s motion for leave to appeal the denial of
his motion for reconsideration on March 9, 2016, (see Resp't's
Opp'n Ex. 59). Petitioner had also attempted to appeal the
County Court's denial of his motion for reconsideration as
of right; the Second Department dismissed this appeal as
improper on March 29, 2016. (See Resp't's Opp'n EX. 60. ) On
June 29, 2016, the Couxt ‘of Appeals disimissed' Petitioner's
application for - leave to appeal the Second Depaxtments
March 9, 2016 Order, see ‘People V. ‘Bowie, 27°N. Y.3d 1128
(2016); the Court of Appeals denied’ Petitioner's motion f01
1econslde1atlon of that dismissal on Novériber 1 2016, see
People v. Bowie, 28 N. de 1071 (2016). ' o

*2 On May 23, 2017, Petitioner filed a petition for a
y p

Writ of Error Coram Nobis (“Coram Nobis Petition™) before

the Second Depaxtment (see Resp't's Opp'n Ex. 63), which

denied it on December 6, 2017, see People v. Bowie,

64 N.Y.5.3d 607 (2d Dep't 2017). The Court of Appeals
denied Petitioner's application for leave to appeal the Second
Department's denial on March 15, 2018; see’Peo'p/eta Bowie;
31 N.Y.3d 981 (2018), and denied Petitiorier's motion to
reconsider that denial on May 16, 2018, see Péop/e'v. Bowie,
31 N.Y.3d 1079 (2018). The Second Department- denied
Petitioner's motion for leave to reargue his Coram Nobis
Petition on May 17, 2018. (See Resp't's Opp'n Ex. 73.)

Petitioner filed a supplemental brief in support of the Petition

(“Petitioner's Supplemental Brief) on January 14, 2019. (See .

Suppl. Br. Relief from J. (“Pet't’s Suppl. Br.”) (Dkt. No.
80).) Respondent filed a-Memorandum of Law opposing the
Petition, as'supplemented, on May 6, 2018. (See Aff. in Opp'tl
to Pet. (“Resp't's Aff.”) (Dkt. No. 88); Resp't's Opp'n; see also

. Dkt. No. 90 (attaching exhibits and transcripts).) Petitioner

filed a Memorandum of Law in reply to Respondent's
Opposition (“Petitioner's Reply”) on August 12, 2019. (See
Reply to Resp't's Answer for a Writ of Habeas Corpus (“Pet't's
Reply”) (Dkt. No. 103).):

In a thorough Report and Recommendation (“R&R™) dated
May 14, 2021, Magistrate Judge Paul E. Davison (“Judge

Criminal Procedure' Law (“NY CPL") § 440.10 (“First 440A)_28avison”) recommended that the Petition be denied in its
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entirety. (See Report & Recommendation (“R&R”) 1 (Dkt.

. No. 120).) Petitioner filed Objections to the R&R on August

3, 2021, after seeking and receiving an extension of time to
object. (See Pet'r's Obj's to R&R (“Obj's”) (Dkt. No. 132).)
Respondent has not responded to the Objections. After a
review of the R&R and Petitioner's Objections, the Court
adopts the result recommended in the R&R and denies the
Petition.

2

"~ Background

The factual and procedural background of this case
is set fonh in the R&R and the Court assumes the
Pames famlharlty the1ew1th (See R&R 1-18.) The Court
nevertheless summanzes the 1e]evant facts and procedural
hlstory

A Factual Background

Fermina-Nunez (“Nunez”) and Petitioner had been in a
romantic relationship for several years when in September
2006, Petitioner moved his ex-wife and their child into his
home in Middletown, NY, leadiné Nunez to break off her
relationship with. Petitioner. (Resp't's Opp'n 2.) In the months

that followed, Petitioner went .to great lengths to resume

his relationship with Nunez, including visiting Nunez at her
place of work (the Final Touch Salon in Middletown, which
Nunez also owned) 6n numerous occasions, calling Nunez on
the phone over 1,000 times, contacting Nunez's brothers and
children, and:even offering one of Nunez's brothers $10,000
to $15,000 to persuade Nunez to resume the relationship. (/d.
at 2 3,5)

Beginning "in December 2006, Petitioner began to make
dozens of calls to Melvin Green (“Green”), an old friend of
Petitioner's, and on December 19, Petitioner visited Green
at his apartment in the Bronx. (/d. at 5-7.) After their
December 19 meeting, Green turned off his phone—making
and receiving zero calls—until December 25, when Petitioner
resumed his calls to Green. (/d. at 5.) On that same day,
Petitioner visited Green's apartment again, and the two spoke
behind closed doors for approximately 45 minutes. (/d. at 5—
6.) :

On December 30, 2006, Petitioner visited Nunez at the Final
Touch Salon several times, and the two had a verbal argument
that was witnessed by Nunez's employees and salon patrons.
(/d. at 3.) Nunez told Petitioner that the relationship was over,
and Petitioner responded by telling Nunez that she would be

sorry and both she and her family would know “what he was
capable of.” (Jd.)

*3 The salon stayed open late on December 30 to
accommodate patrons who wanted to style their hair for New
Year's Eve; at 11:00pm, Nunez was still at the salon with
two of her employees, Deborah Carabello (“Carabello”) and
Milagros Picon (“Picon™), and a patron, Esther Deslandes
(“Deslandes”) ({d.) At around 11;45pm, Green entered the
salon wearing a New York Yanlge;es baseball cap, a dark
leather jacket, jeans, and Timberland work boots, with his face
uncovered, and armed with an old, chipped, black-brown .38-
caliber revolver. (/d. at 4.) Green brandished the revolver at
Nunez, Carabello, Picon, and Deslandes, and demanded all
of their cash and valuables. (/d.) After the women complied,
Green asked for the owner of the salon, and compelled Nunez
to open tlie'cash register. (/d.) Aftei rémoving the ¢ash from
the register, Green forced Nunez to the ground; stepped on’
the back of Nunez's leg, firéd a single shot from the revolvér
directly into the back of Nunez's head, and fled the scene. (/d.)
Nunez died almost instantly. (/d.) Petitioner and Green spoke
on the phone 91 times between December 28 and 30; the final
communication between the two was a call from Greén to
_ Petitioner at almost the exact minute thata 911 ¢all was made

to Orange County Police followmg Nunez's murder. (Id. at 5~
6.) Thereafter, Petitioner and Green had no further telephone
contact. (/d. at 6.)

Police officers from the City of Middletown - Police

I

Department responded to the scene and quickly identified .

Petitioner. as a suspect based on interviews with friends and -

witnesses to Petitioner's argument with Nunez earlier that day.
(/d. at 4-5.) Responding officers also found small pieces 6f
potatoes at the crime scene among the blood splatters, which
indicated to police that the shooter may have attempted to use
a potato as a homemade silencer. (/d. at 5, 19.)

On December 31, 2006, Petitioner voluntarily visited the
Middletown Police Department with his attorney and met
with two detectives. (Resp't's Aff. 2-3.) Petitioner recounted
his romantic history with Nunez, and stated that he was at
home the night of December 30 when he received a phone
call from his sister that something had happened to Nunez.
(/d. at 3; Resp't's Opp'n 7.) Petitioner told police that after
he learned of Nunez's death, he contacted his attorney. (/d.)

The detectives observed that Petitioner's demeanor during -

the interview was overly calm and affectless; moreover,
Petitioner did not indicate that he had contacted Nunez's
family following her murder to send his condolences.

esptsOppn7)
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After identifying Petitioner as a potential suspect, police had
swmly obtained access to Petitioner's phone records. (Resp't's
Aff. 3. } The phone records quxckly led police to Green, who
was identified by eyewitnesses as the shooter; Green was
then arrested on January 1, 2007. (/d.) After his arrest, Green
confessed both to the murder and to béing paid by Petitioner
to carry it out, and while he was being booked at the Orange
County Jail, police recovered a pair of Timberland boots that
matched a footpriht found on the back of Nifez's pants. (/d:;

see also Resp't'sBpp’n Ex. 75, Ex. 6.) 2 Green also indicated
that the murder weapon was in his Bronx apartment. (Resp't's
Aff. 3)

On January 2, 2007, Petitioner was arrested and charged with
Nunez's inUI'der'(Réép't's Opp'n 7.) When police arrived at
Petmoners home to’ execute the' arrest warrant Petitioner
had multiple stab’ wounds ‘i “his neck, arms, and groin,
which Petitioner admmed were self-mﬂlcted (/d. at 7-8;
Resp't's Aff-4.) After Petmonel was takén into custody, police
executed a search warrant of Petntnone;x s home, in which they
observed a péol of blood on the floor, two knives, and potatoes
in a wire.basket in:the kitchen. (Resp't's Opp'n 8.) That same
day, police executed a search warrant at Green's home, where

- —they -recovered-another pair-of Timberland-boots, a-pair-of

Jeans, a black leather jacket with $45 in cash in a pocket,
several cell phones, a New York Yankees baseball cap, and
a .38-caliber revolver with a defaced serial number and one

* spent shell éa{sji}g wrapped in a towel. (/d.; Re_sp'tv's Aff. 3-4)

*4 Petitioner and Green were charged in a Jomt indictment

on February 6, 2007 with two counts “of Murder in the
First Degree, two counts of Murder in the Second Degree,
four counts of Robbery in the Second Degree, one count
of Criminal Possession of a Weapon in the Second Degree,
and one count of Conspiracy in the Second Degree. (Resp't's
Opp'n Ex. 1.).Green was also charged with an additional count
of Criminal Possession of a Weapon in the Second Degree.
{{dy

Following their indictment, Petitioner and Green were both
held at the Orange County Jail, and though they were housed
separately, the two corresponded via letters passed through a
fellow inmate named Marlon Avila (“Avila™). (Resp't's Opp'n
8.) On July 24, 2007, Avila tumed over a sample of those
letters to the Orange County District Attorney's Office via
his attorney. (/d.) Police executed search warrants in both
Petitioner and Green's cells two days later, and recovered
additional letters. (J/d.) Though the letters were written in
“code,” the code is rudimentary and easily understandaﬂe

in context. (/d. at 8-9.) The letters are also inculpatory.
(See Resp't's Opp'n Ex. 10.) In the letters, among other
things, Petitioner and Green attempt to fashion a colesive
alibi to explain their many calls and Green's presence in
Middletown. (See id.) Green also complains 1o Petitioner
about Petitioner's failure to pay him “ten jelly beans for
the pahy, and Petitioner nnplmes Green to execute a new
affidavit claiming that his post-arrest confession was false and
the result of police coercion. (Id at 112-16, 133-34; see also
Respls Opp'n 10.)

Jol? : / ad*

At trial,
including Petitioner's cell phone records, the letters, and
testimony from 33 witnesses. (Resp't's Aff. 5-6; Pet., Dkt.

No. I at 12)°
of Petitioner's and Green's DNA on the towel in which

the prosecution introduced copious evidence,

Moreover, DNA_anailysis revealed traces

police found the .38-caliber revolver wrapped in Green's
home. (Resp't's Opp'n 10.) Nunez's brother also identified
the revolver as belonging to Petitioner, and eyewitnesses
identified the revolver as'the murder weapon. (/d. &t 117)
Further, ballistics analysis demonstrated that the bullet
recovered from Nunez's head could have been shot from
the .38-caliber revolver, and other evidence demonstrated that
the boot impression on Nunez's pant leg was consistent with

 the size and tread design of the Timberland boots recovered

from Green. (/d. at 10.) Finally, Petitioner's financial records
also showed that a $10,000 withdrawal had ‘been made in
December 2006, and that the handwriting on Petitioner's bank
records matched the handwriting in the letters provided to
prosecutors by Avila and found in Petitioner's jail cell: (/d.)
Petitioner offered testimony fromi four other witnesses in his
case-in-chief, but—as relevant to the instant Objections—did
not offer any expert testimony, though the County Court had
authorized defense counsel to retain a firearms and ballistics
expert and a DNA analysis expert at public expense. (See id.

at 11-12; Resp't's Opp'n Ex. 74, Ex. E‘)4

*5 On August 30, 2007, the jury convicted Petitioner of two

counts of Murder in the First Degree, four counts of Robbery
in the First Degree, one count of Criminal Possession of a
Weapon in the Second Degree, and one count of Consplracy
in the Second Degree. (Resp't's Aff. 6.) :

B. Appellate Procedural History

Petitioner timely appealed his conviction to the Second
Department, filing both a brief via his appellate counsel on
May 8, 2009, and a supplemental brief pro se on August
13, 2010. (See Resp't's Opp'n Exs. 12, 16.) In his first

_Zg)pellate brief, filed via appellate counsel, Petitioner argued
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(1) that the evidence presented at trial was insufficient to
support the verdict; and (2) that the verdict was against
the weight of the evidence. (Resp't's Opp'n Ex. 12.)'In his
second appellate brief, filed pro se, Petitioner argued (1) that
the County Court erred in admitting his bank records over
trial counsel's objection; (2) that the County Court erred in
admitting the letters recovered from Petitioner's jail cell, since
police violated the cell search warrant in seizing the letters;
(3) that his.{rial counsel's decision net to present Green's
affidavit (presumably, the affidavit revising his confession)
to the jury denied Petitioner his right to a fair trial; and (4)
that the prosecution failed to meet its burden of proof as to
an agreement or paymert between Petitioner and Green, and
thus, that the indictment should have been dismissed. (Resp't's

Oppn Ex l6) On April s, 2011 the Second Department
afﬁlmed Petltloners convnctlon holdmg that “[Petitioner's]
challenge to the legal sufﬁmency of the evidence supporting
is unpreserved for appellate review,” and “[ i]n any event,
[the evidence] was legally sufﬁcnent to establlsh [Petitioner” s]
guilt. beyond a teasonable doubt * Bowie, 919 N. Y.S.2d at
894. The court was further * satlsﬂed that the verdict of the
guilt was not against the welght of the evidence,” and found
Petitioner's “remaining contentions” to be “without_nwrit." ld
The Co‘ur-t--of-Appeals‘ denied Petitioner’s ‘motion for leave to
appeal on July 26, 2011, see Bowie, 17 N.Y.3d at 804, and
denied Petitioner's motion for reconsideration of that denial
on July 16, 2012, see Bowie, 19 N.Y.3d at 971.

On October 8, 2013, Petitioner timely filed the Petition,
in which he raised four grounds for relief. (See Pet.)
However, Petitioner acknowledged tltétlt\vo of the grounds
for relief raised in the Petition were unexhausted—his claims
of ineffective assistance of trial-counsel and ineffective
assistance of appellate counsel—and sought an order staying
the proceedings and holding the Petition in abeyance to allow
him to exhaust those claims. (See id.) Judge Davison granted
Petitioner's request, and entered a stay on March 21, 2014.
(See-Order-(Dkt. No. 12).)

*6 Petitioner filed his First 440.10 Motion pro se on October
15,2013, appearing to argue'(1) that his trial counsel provided
ineffective -assistance by (a) “fail[ing] to investigate and
prepare” for trial by “failing to contact ... and/or prepare”
certain unidentified witnesses to testify on Petitioner's behalf,
(b) failing to retain a DNA analysis expert witness to testify on
Petitioner's behalf, (c) failing to object to Green's presentment
for identification at trial in an orange prison jumpsuit, and (d)
failing to object to the introduction of the letters recovered

from his jail cell, since the introduction of the letters violated

neither Avila nor Avila's attorney was called to testify; (2) that
Petitioner was “actually and factually innocent of”’ the charges
brought againsthim; and (3) that in “deliberately mislead{ing]
the jury into believing that certain money transactions were
utilized to pay for the commission of a crime when these funds
were exclusively used to conduct legal business transactions,”
the prosecution engaged in misconduct. (Resp't's Opp'n Ex.
40.) The County Court denied Petitioner's First 440.10

Motion on July 30, 2014s.explaining (1) Petitiones. failed

sto provide any evidence,<#let alone clear and convincing
(2) that
Petitioner provided no evidence “other than his conclusory

evidence,” to establish his “actual innocence”;
allegations” in support of his claim of ineffective assistance
of counsel; and (3) that Petitioner's claims “regarding errors
at trial are matters of record and therefore could have been or
were previously raised on appeal,” and thus, were ‘ineligible
for relief pursuant to NY CPL § 440.10. (Resp't's Opp'n
Ex. 44.) The Second Department and Court of Appeals both
denied Petitioner's motions for leave to éppeal the County
Court's ruling on his First 440.10 Motion, (see Resp't's
Opp'n Ex. 48); see also Bowie, 25 N.Y.3d at 1069, and the
County Court denied Petitioner's motion for reconsideration,
(see Resp't's Opp'n Ex. 56). The Second Department then
denied Petitioner's motion for leave to appeal the County
Court's denial of Petitioner's motion for reconsideration and
dismissed Petitioner's attempt to appeal the denial as of right.
(See Resp't's Opp'n Exs. 59, 60.) Finally, the Court of Appeals
dismissed Petitioner's application for leave to appeal from the
Second Department's denial of his motion for leave to appeal
the County Court's denial of his motion for leconsxdelatlon

see Bowi ie, 27 N.Y.3d at 1128 and denied Petitioner's motion
for reconsideration ofthat dismissal, see Bowie, 28 N.Y.3d al
1071. '

On November 22, 2016, Respondent moved to lift the stay
on the basis that Petitioner had fully exhausted his state court
remedies, (see Dkt. No. 32), which Judge Davison denied,
instructing Petitioner to file a petition for Writ of Error Coram
Nobis, (see Dkt. No. 33).

On May 23, 2017, Petitioner filed his Coram Nobis Petition,
arguing that his appellate counsel was ineffective for failing to
argue in his direct appeal (1) that trial counsel was ineffective
for (a) failing to object to “the testimony concerning the
notes written by ... Avila,” (b) failing to object to the County
Court's admittance of the letters seized in the cell search,
(c) failing to object to Green's presentment for identification
wearing an orange jumpsuit, (d) failing to utilize the

services of expert witnesses; and (e) “failing to rebut the

his Sixth Amendment Confrontation Clause right Wh#_zg'osecunon's conspiracy theory,” which Petitioner argued
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was established via introduction of evidence conceming
Petitioner's $10,000 withdrawal in December 2006; and (2)
that Petitioner's constitutional right to a fair trial was violated
by the introduction of testimony from a police investigator
concerning cell tower data. (Resp't's Opp'n Ex. 63.) The
Second Department summarily denied Petitioner's Coram
Nobis Petition on December 6, 2017, explaining simply that
Petitioner “failed to establish that he was denied the effective
a551stance of appellate counsel.” Bowie, 64 N.Y.S.3d at 608
The Coup of Appeals denied Petmynex s application for leavga 0
to appeal the Second Department's denial of his Coram Nobis
Petition on March 15, 2018, see Bowie, 31 N.Y.3d at 981,
and denied’ Petitioner's imotion to reconsider that denial on
May 16, 2018, see Bowie, 31 N.Y.3d at 1079. The Second
Department denied Petitiotier's motion for leave to reargue his
Coram Nobis Petmon on’ May 17 2018 (See Resp't's Opp'n
Ex 73 ) e

By letters tothis Court dated May 24 and.29, 2018, Petitioner
requested that the'stay remain in place despite his exhaustion
of his ineffective assistance- of trial counsel and ineffective
assistance of appellate counsel claims, -asserting that he had
either “new” or*‘newly discovered™ evidence that he wished
to present to the state court ifa new NY CPL$§ 440.10 motion.
(See” Dkt Nos.:751;7527)"On " June °5,72018, Judge Davison
entered an Order to Show Cause, ordering Petitioner to show
cause as to why the Court should not llft the stay. (See Order
(Dkt. No. 54).) -

Oh July 2, 2018, Petitioner filed a second motion to vacate

his conglli'ption pursuant to NY"-CPL";§ 440.10 (“Second 440.10.'-.“

Motion”), feasserting many arguments that hie had previously
raised in other post-conviction proceedings.:(See Resp't's
Oppn Ex.- 74.) Petitioner appears to have raised one new
ground for relief: that the prosecution committed a Brady
violation by “deliberately with[olding] certain portions of
[Petitioner's] bank records that would have contradicted the
prosecut[ion]’s theory.” (/d. (underlining omitted).) Petitioner
submitted his Second 440.10 Motion to this Court in response
to Judge Davison's June 5, 2018 Order to Show Cause. (See
Dkt. No. 70.) By order dated November 30, 2018, Judge
Davison concluded that any claims raised in his Second
440.10 Motion did not correspond to the claims set forth
in the Petition; and lifted the stay. (See Order 3 (Dkt. No.
69) (“The purpose of the stay was to allow Pétitioner to
exhaustthe ineffective assistance claims ... set forth in his
petition. He has now done so. Under these circumstances,
a further stay to accommodate Petitioner's desire to pursue
additional remedies in the state courts would constitute an

A-30

abuse of discretion under [Rhines v. Weber, 544 U.S. 269
(2005)].” (citation omitted)).)

*7 Petitioner filed Petitioner's Supplemental Brief on
January 14, 2019. (See Pet'r's Suppl. Br.) Judge Davison
issued the R&R on May 14, 2021, recommending that the
Petition be denied in its entirety. (See R&R 1.) Petitioner

subsequently filed the Objections. (See Obj's.) ¢

AR AR

’*11. Discussion 1=

A. Applicable Law

1. Review of a Magistrate Judge's R&R

A district court reviewing a report and recommendation
addressing a dispositive motion “may accept; reject, or
modify, in whole or in part, the findings or recommendations
made by [a] magistrate judge.” 28 U.S.C. § 636(b)(1). Under
28 U.S.C. § 636(b)(1) and Federal Rule of Civil Procedure
72(b), a party may submit objections to the magistrate
judge's report and recommendation. The objections must be

spec1ﬁc” and “written,” FED. R. CIV. P. 72(b)(2), and must
_be made. ‘[wlithin-14.days-after. bemg served-with-a-copy--
of the recommended disposition,” id.; see also 28 U.S.C. §
636(b)(1), plus an additional three days when service is made
pursuant to Federal Rules of Civil Procedure 5(b)(2)(C)—(F),
see FED. R. CIV. P: 6(d), for a total of seventeen days see
FED.R. CIV.P. 6(a)(l)

Where a party submits. timely objections to a"feport and
recommendation, as Petitioner has done here, the Court
reviews de novo the parts-of'the report and recommendation to
which the party objected. See 28 U.S.C. § 636(b)(1); FED. R.
CIV. P. 72(b)(3). The district court “may adopt those portions
of the ...
written objection’ is made, as long as the factual and legal

report [and recommendation] to which no ‘specific

bases supporting the findings and conclusions set forth in

_those sections are not clearly erroneous or contrary to law.”

Eisenberg v. New Eng. Motor Freight, Inc., 564 F. Supp. 2d
224,226 (S.D.N.Y. 2008) (quotmg FED R.CIV.P. 77(b)(2))

Fmally pleadings submitted by pro se litigants are held to
a less strict standard than those drafted by attorneys. See
Fed. Express Corp. v. Holowecki, 552 U.S. 389, 402-(2008)
(“Even in the formal litigation context. pro se litigants are
held to a lesser standard than other parties.” (italics omitted)).
Because Petitioner is proceeding pré se, the Court construes

his pleadings “to raise the strongest arguments that they
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suggest.” Triestman v. Fed. Bureau.of Prisons, 470 F.3d
471, 474 (2d Cir. 2006) (per curiam) (italics and quotation
marks omitted). However, this “does not exempt a [pro se
litigant] from compliance with relevant rules of procedural
and substantive law.” Traguth v. Zuck, 710 F.2d 90, 95 (2d Cir.
1983) (quotation marks omitted).

2. Standard of Review

AN, AN AN

s«Petitions for writs of habeas corpus are governed by the
Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA”), which provides that a state prisoner may seek
habeas corpus relief in federal court “c'm, the ground that he
is in custody in violation of the Constitution or laws ... of the
Uni»te_dStates.” 28 ‘U.S.VC. § 2254('@). '

The'w'rit'ma'y iot isstie for any élai‘m'édj‘udi'cated on the
imerits by a ‘tate courf“linless the state court's decision
was “contrary to, or involved an unreasonable application
of, clearly established Federal law. as determined by the
Supreme Court of the United States,” or was “based on
an unreasonable determination of the facts in light of the
evidence presented in the State Court proceeding.”

.

28 U.S.C. § 2254(d)(1)—~(2)). In this context, “it is the habeas
applicant's burden to show that the state court applied [federal
law] to the facts of his case in'an'objéc’tively unreasonable
manner.” Woodford v. Visciotti, 537.U.S. 19, 25:(2002) (per
_curiam); see’also Cullein vz Pinholster;-563 U.S. 170, 181
+-(2011) (“The petitioner carries.the-burden of proof.”):

A decision is “contrary to” éllf_:a'r]y established Federal law -

if (1) “the state -court applies a rule that contradicts the
governing law set forth in [Supreme Court] cases,” or (2)
“the state court confronts.a set of facts that are materially
indistinguishable from a decision of [the Supreme} Court
and nevertheless arrives at a result different from [Supreme
Court] precedent.” Williams v. Taylor, 529 U.S. 362, 405-06
(2000). A decision is “an unreasonable application of clearly
established Federal law™ if a state court “correctly identifies
the governing legal rule but applies it unreasonably to the
facts of a particular prisoner's case.” /d. at-407-08 (alterations
and quotation marks omitted). “Clearly established Federal
law for purposes of § 2254(d)(1) includes only the holdings,
as opposed to the dicta, of th[e Supreme] Court's decisions.
And an unreasonable application of those holdings must be
objectively unreasonable, not merely wrong; even clear error
will not suffice.” White v. Woodall, 572 U.S. 415,419 (2014)

(noting that a petitioner must show a state court ruling was “so
lacking in justification that there was an error well understood
and comprehended in existing law beyond any possibility
for fairminded disagreement” (quotation marks omitted));
Schriro v. Landrigan, 550 U.S. 465, 473 (2007) (“The
question under AEDPA is not whether a federal court believes
the state court's determination was. incorrect but whether
that determination was unreasonable—a substantially higher
threshold.”) . ey

7 o /o

“Section 2254(d) reflects the view that habeas corpus is
a guard against extreme malfunctions in the state criminal
justice systems, not a substitute for ordinary error correction
through appeal.” Harrington v. Richter, 562 U.S. 86, 102—
03 (2011) (quotation marks omitted). Consequently, a federal
court must deny a habeas petition in'some circumstances even
if the court would have reached a conclusion different than the
one reached by the state court, because “éven a strong case for
relief does not mean the state court's contrary-conclusion was
unreasonable.”/d. at 102;see also.Cullen, 563 U.S..at202-03
(“Even if the [Federal] Court of Appeals might have reached
a different conclusion as an initial matter, it was not an
unreasonable application of our precedent for the [state court]

: . - to conclude that [the petitioner] did not gs_tgbvlvis!hgirejudicg::”);7 o
 *8 Epps v. Poole, 687 F.3d 46, 50 (2d Cir. 2012) (quoting rne

Hawthorne v. Schneiderman, 695 F.3d 192, 197 (2d Cir. 2012)
(“Although we mig‘ht not have decided the issue in the way
that the [New York State] Appellate Division did—and indeed
we are troubled by the outcome we are constrained to reach—
we ... must defer to the determination made by the state

]

court....” (emphasis added) (citation omitted)).

Additionally, under -AEDPA, the factual findings of: state
courts are presumed to be correct. See 28 U.S.C. § 2254(e)
(1); Nelson v. Walker; 121 F.3d 828, 833 (2d Cir. 1997)
(*“When reviewing a habeas petition, the factual findings of
the New York Courts are presumed to be correct.” (alteration
and quotation marks omitted)). The petitioner must rebut this
presumption by “clear and convincing evidence.” 28 U.S.C.
§ 2254(e)(1); see also Cotto v. Herbert, 331 ¥.3d 217,233 (2d
Cir. 2003) (same). :

*9 Finaily, only Federal law claims are cognizable in
habeas proceedingi “[1]t is not the province of a federal
habeas court to reexamine state-court determinations on state-
law questions. In conducting habeas review, a federal court
is limited to deciding whether a conviction violated the
Constitution, laws, or treaties of the United States.” Estelle
v. McGuire, 502 U.S. 62, 67-68 (1991); see also 28 U.S.C.
§ 2254(a) (“The Supreme Court, a Justice thereof, a circuit

(citations and quotation marks omitted); see also id. at 4ﬁ 3.iidge, or a district court shall entertain an application for a
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writ of habeas corpus in behalf of'a person in custody pursuant
to the judgment of a State court only on the ground that he is

in custody in violation of the Constitution or laws or treaties .

of the United States.”).

3. Procedural Requirements for Habeas Corpus Relief

“Habeas review is an extraordinary remedy, Bousley v.
United States, 523 LS. 614, 621 (1998), ar\d a petitioner
seeking a writ of hgbcas corpus must comply,with the strict
requirements of AEDPA, see 28 U.S.C. § 2254. Before the
Court reviews the merits of a habeas corpus petition, the
Court must determine whether Petitioner complied with the
procedural requireménts set forth in 28 U.S.C. §§ 2244 and
2254.

a. Timeliness

AEDPA 1mposes upon a petmonel seeking federal habeas
relief a one-year statute of hmltatlons See 28 US.C. §
2244(d)(l) The statute of limitations is tolled if any state
post-conviction pxoceedmgs are pending after the conviction
becomes final. See 28 US.C. § 2254(d)(2). The limitations

__period_is also subject to equltable tollmg,Awhlch is. warranted

only when a petitioner has shown *(1) that he [or she] has
been pursuing his Jor hel] rights diligently, and (2) that
prevented timely filing.”
Finley v. Graham, No. 12-CV-9055, 2016 WL 47333, at
*5 (S.D.N.Y. Jan. 4, 2016) (alterations in original) (quoting
Holland v. Florida, 560 U.S. 631, 649 (2010))." )

b. Procedural Bar '

A federal court “will not review questions of federal law
presented in a habeas petition when the state court's decision
rests upon a state-law ground fha_t is independent of the federal
question and- adequate to support the judgment.” Downs v.
Lape, 657 F.3d 97, 101 .(2d Cir. 2011) (quotation marks
omitted). AJudgment 15 mdependent” if the “last state court
rendering a judgment in the case clearly and expressly states
that its judgment rests on a state pl'oqedui'él bar.” Harris v.
Reed, 489 U.S. 255, 263 ('vl989) (quotation marks omitted).
A procedural bar is “adequate ... if it is based on a rule that
is firmly established and regularly followed by the state in
question.” Monroe v. Kuhiman, 433 F.3d 236, 241 (2d Cir.
2006) (quotation marks omitted). In “exceptional cases,” the
“exorbitant application of a generally sound [state procedural]
rule renders the state ground inadequate to stop consideration

of a federal question.” Lee v. Kemna, 534 U.S. 362, 376
(2002).

¢. Exhaustion

“Before seeking a federal writ of habeas corpus, a state
prisoner must exhaust available state remedies, thereby
giving the State the opportunity to pass upon and correct
alleged,\ylolatlons of its prisoners., federal rights.” Baldwnl,\._
v. Reesg,.541 U.S. 27, 29 (2004). (citation and quotation, ..
marks omitted); see also 28 U.S.C. § 2254(b)(1)}(A) (“An
application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be
the applicant has exhausted
). To satisfy
“the prisoner must fairly present his claim

granted unless it appears that ...
the remedies available in the courts of the State....”
this requirement,
in each appropriate state court (including a state supreme
court with powers of discretionary review), thereby alerting
that court to the federal nature of the claim.” Baldwin, 541
U.S. at 29 (quotation marks ‘omitted); see also 28 U.S.C. §
2254(c) (*An applicant shall not be deemed to have exhausted
the remedies available in the courts of the State, within the
meaning of this section, if he has the right undér the law of
the State to raise, by any available procedure, the question

presented.”). This requirement reflects important “notions
of comity between the federal and State judicial systems.”
Strogov v. Att'v Gen. ofState of N.Y., 191 F.3d 188, ]91 (2d

Cir. 1999)

*10 There are two components to . the exhaustion -
requirement. See McCray v. Bennet, No. 02-CV-839, 2005 -
WL 3182051, at *7 (S:D.N.Y. Nov. 22, 2005) (“A two-
step analysis is used to determine whether a claim has
been exhausted....”). First, “a petitioner [must] fairly present
federal claims to the state courts in order to give the state
the opportunity to pass upon and correct alleged violations
of its prisoners’ federal rights.” Carvajal v. Artus, 633 F.3d
95, 104 (2d Cir. 2011) (alterations and quotation marks
omitted); see also Turner v. Artuz, 262 F.3d 118, 123 (2d
Cir. 2001) (same); Oliver v. Kirkpatrick, No. 06-CV-6050,
2012 WL 3113146, at *S (E.D.N.Y. July 31, 2012) (same).
This requirement is satisfied if the claim is presented in a
way that is “likely to alert the [state] court[s] to the claim's
federal nature,” Carvajal, 633 F.3d at 104 (quoting Lurie
v. Wittner, 228 F.3d 113, 124 (2d Cir. 2000)), and the state
courts are “‘apprise[d] ... of both the factual and the legal
premises of the federal claims ultimately asserted in the
habeas petition,” Galdamez v. Keane, 394 ¥.3d 68, 73 (2d Cir.

2005); see also Bermudez v. Conway, No. 09-CV-1515, 2012
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WL 3779211, at *8 (E.D.N.Y. Aug. 30, 2012) (same). In other
words, a state prisoner need not cite “chapter and verse of the
Constitution” to satisfy this requirement. Carvajal, 633 F.3d
at 104 (quotation marks omitted). A petitioner may satisfy this
requirement by:

(a) reliance on pertinent federal cases
employing constitutional analysis[;]
(byeliance on state cases employing
constitutional analysis in like fact
situations[;] (c) assertion of the claim
in terms so particular as to call to
mind a specific right protected by the
Constitution[;] and (d) éllegation of a
.pattem of facts that is well within the
mainstream of constitutional litigation.

Id. (quotation matks omltted) Howevel it is “not enough that
all the facts necessaly to support the federal clalm were before
the state courts, or that a somewhat sumla1 state-law claim
was made.” Andezs‘on' v, Hg; less, 459 U.S. 4, 6 (1982) (per

- curiam)-(citation-omitted)- Rather;-the claims-must be made

in such a way 50 as.to give the state courts a “fair opportunity
to apply contxollmg legal prmmples to the facts bearing upon

his constitutional claim.” Ia' (quotatlon marks omitted).

“Second, having presénted his federal constitutional claim
to an dpploprlate state court, and having been denied relief,
the petitioner must have utilized all available mechanisms to
secure [state] appellate review of the denial of that claim.”

Klein v: Harris, 667 F.2d 274, 282 (2d Cir. 1981), overruled
on other grounds, Daye v.~Att'y Gen., 696 F.2d 186, 195
(2d Cir. 1982) (en banc); see also Pettaway v. Brown, No.
09-CV-3587, 2010 WL 7800939, at *9 (S.D.N.Y. May 3,
2010) (same), adopted by 2011 WL 5104623 (S.D.N.Y. Oct.
26, 2011). In New York,
appeal his or her conviction to the Appellate Division, then

“a criminal defendant must first

must seek further review of that conviction by applying
to the Court of'App‘eals for a certificate granting leave to
appeal.” Galdamez, 394 F.3d at 74. If the petitioner fails to
exhaust his or her state remedies through the entire appeal
process, he or she may still fulfill the exhaustion requirement
by collaterally attacking the conviction via available state
methods. See Klein, 667 F.2d at 282-83 (noting that, “where
the petitipner did not utilize all the appellate proeedul'es of

the convicting state to present his claim ... the petitioner must

utilize available state remedies for collateral attack ofAis 3

WL 4479250, at *4 (S.D.N.Y. Sept. 18,2014). . _ _

conviction in order to satisfy the exhaustion requirement”);
Bernardez v. Bannon, No. 12-CV-4289, 2016 WL 5660248,
at *3 (S.D.N.Y. Sept. 29, 2016). For example, in New York
a defendant may challenge a conviction based on matters not
in the record that could not have been raised on direct appeal,
see N.Y. CRIM. PROC. LAW § 440.10(1)(f), but a defendant
may not seek collateral review of claims that could have been
raised on direct appeal and were not, see id.‘§ 440.10(2)
(ch.see.also O'Kane v. Kirkpatrick, No. 09-CV-5167,,2011
WL,.3809945, at *7 (S.D.N.XFeb. 15, 2011) (“Under, New
York law, all claims that are record-based must be raised in
a direct appeal.... It is only when a defendant's claim hinges
upon facts outside the trial record, that lie imay ‘collaterally
attack his conviction by bringing a claim under [NY] CPL §
440.10.”), adopted by 2011 WL 3918158 '(S.D.N.Y. Aug. 25,
2011). In addition, New York permits only one application for
direct review. See Jiminez v. Waiker, 458 F.3d 130, 149 (2d
Cir. 2006) (“[The petitioner] has already taken his one direct
appeal [under New York law]....”). “New York procedural
rules bar its state courts from hearing either claims that could
have been raised on direct appeal but were not, or claims that
were initially raised on appeal but were not pl‘eset1ted to the
Court of Appeals.” Sparks v. Burge, No. 12-CV:8270, 2012

*11 Accordingly, in those situations, a petitioner no longer
has any available state court remedy, and the claims are
therefore deemed exhausted, but procedurally defaulted. See
Carvajal, 633 F.3d at 104 (“If a habeas applicant fails to
exhaust state remedies by failing to adequately preéen-tvhis
fedetal claim to the state -coluts so that the state courts
would deem the claim procedurally barred; we must deem
the claim procedurally defaulted.”™ (alteration and quotation
marks omitted)); see also Aparicio v. Artuz, 269 F.3d 78, 90
(2d Cir. 2001) (noting the reality that deeming an unpresented
claim to be exhausted is “cold comfort”). A dismissal of a
habeas petition on such grounds is a “disposition ... on the
Carvajal, 633 F.3d at 104 (quotation marks omitted).
“An applicant seeking habeas relief may ‘escape dismissal

merits.”

on the merits of a procedurally defaulted claim only by
demonstrating ‘cause for the default and prejudice’ or by
showing that he is ‘actually innocent’ of the crime for which -
he was convicted.” /d. (quoting Aparicio, 269 F.3d at 90); see
also Dretke v. Haley, 541 U.S. 386, 388 (2004) (holding that
“a federal court will not entertain a procedurally defaulted
constitutional claim in a petition for habeas corpus absent
a showing of a cause and prejudice to excuse the default,”
or showing that the petitioner “is actually innocent of the

underlying offense™).
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* warrantless arrest 'should'have been suppressed); id. at 4
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Feb. 25, 2008) (“[Ujpon review of a habeas petitioner's
B. Application objections to a magistrate judge's report and recommendation,
the [cJourt may not consider claims raised for the first time
in the petitioner's objections.”); McPherson v. Johnson, No.
95-CV-9449, 1996 WL 706899, at *2 (S.D.N.Y. Dec. 9,
1996) (“[The] [p]etitioner cannot raise, in his objection to the

across the original Petition and Petitioner's Supplemental
Brief: (1) the evidence was insufficient to support the verdict,
(see Pet. § 12); (2) the verdict was against the weight of the . . ) . ] o
evidence, (id.); (3) Petitioner's trial counsel was ineffective [mJagistrate [jludge’s [r]eport, new claims not raised in his

. . . ) initial petition.”). Given the somewhat disjointed structure of
for (a) failure to meet with and prepare witnesses, (b) failure - P ) J :

to investifate and prepare for trial;(c) failure to object to v the Objections, the Courtill follow the structure ofthe R&R

TN . . . to address Petitioner's praper objections.
object to the introduction of letters’Brovided to prosecutors '~ praper ob) -
by Avila and obtained via the cell search on multiple
grounds, including that Petitioner was allegedly denied his 1. Exhaustion and Timeliness
g gt gealy

Confrontation Clause rights and the search itself was illegal,

. N o . X ) . i N L
(d) failure to object to Green's presentment for identification Judge Davison found that Petitioner's claims of prosecutorial

at trial Wearing an orange prison jumpsuit, (e) failure to object misconduct and actual innocence were both unt}ime‘l‘y (since
“prosecutor‘iai misconduct ‘dLiring sumation,” (f) failure “[t]he first time Petitioner asserted either claim du1ing the
to pay- blenmal dues, and (g) failure to preserve ‘claims for habeas process was in his January 14, 2018 supplemental
appellate 1ev1ew (Pet'r's Suppl Br. 5-6, untiumbered 40-41;

Pet. § 12); "4y Pet1t10ne1 s appellate counsel was ineffective

brief,” over four years after AEDPA's one- year hmndtlons
period ended, (R&R 26)) and unexhausted (smce “Pctltlonel
for “fallu_le to raise @’ Conﬁontatl_on Clausev viclation and an never raised either aroument n any state post- conVICtlon
" ' ploceedmg, (id.)), and thus plocedmally barred. However,

noting that “a district court may still consider unexhausted

ineffective assistance of [trial] counsel claim for failure to
preserve,” (Pef'r's Suppl. Br. 6; Pet. § 12); (5) prosecutorial

miscondiict baséd on the prosecution’s alleged fraud on the ~ arguments that are “plainly meritless,”  (id. at 28 (quoting

— County-Court-by-presenting evidehce'ofPétilioner’s*$'l'0;0OO*”*RM”"S* 544 U.S. at.277)).-Judge Davison determined-that

withdrawal in December 2006 when “said transaction was even if Petitioner's claims of prosecutorial misconduct and
actual innocence were not procedurally barred, they were
meritless. (/d.) Petitioner objects to this conclusion, arguing

both that he “should not be. penalized for the missteps and

factually a busmess transactlon ” (Pet'r's Suppl. Br. 11~ 12)'
and (6) actual mnocence (zd at 14-15). 7 Judge Davison

dlsml‘ss‘e‘d all six claims. (See R&R 23-53.)® ineffectiveness of appellate counsel,” presumably in failing to

i e L T .. . ‘exhaust these claims, and that “[t]he contention that Petitioner
*12 Petitioner has filed extensive. ObjeCthlN raising his » and that “[t]

dlsagreements on.a page -by- page—and at tlmes a sentence-
by- semence——basxs Petmoncx also appeaxs to raise new

never raised eithex argument ofplosecutoridl misconduct and
actual innocence ‘in any state post- -conviction ploceedmg is

claims in the Objectxons which were neither raised in the Inaccurate.” (Obj's 26“27)

Petition nor Petitioner's Supplemental B_rlef. (See, e.g., Obj's

, S : Petitioner is correct that Judge Davison erred in concluding
3 (arguing that any statements flowing from Green's allegedly

that “Petitioner never raised either argument in any state post-

o i . . -, conviction proceeding.” (R&R 26.) To the contrary, Petitioner
(arguing that the trial court erred in admitting evidence of . .. : , o .
. L . ) . , raised both claims in various forms, though only Petitioner's
items found by police executing search warrant of Petitioner's . .. . o
Sy o . . . claim of actual inhocence is properly exhausted. As Petitionér

home); id. at 28-29 (arguing that an alleged “scheme” by the . . .. e e
e L noted in the Objections, Petitioner argued in his First 440.10
prosecution “violated [Petitioner's] procedural due process of . v . ,
Motion that he was “‘actually and factually innocent of” the

charges against him. (Resp't's Opp'n Ex. 40, at 5, 7-8.) The

This Court will not consider:any claims l‘éised by Petitioner County Court denied this claim, explaining that Petitioner

in his Objections which were not raised in the Petition. See ~ failed to provide any evidence, “let alone clear and convincing

Read v. Superintendent Mr. Thompson; No.. 13-CV-6962, evidence,” to establish his actual innocence, (Resp't's Opp'n

2016 WL 165716, at *11 (S.D.N.Y. Jan. 13, 2016) (explaining Ex. 44, at 2), and Petitioner unsuccessfully sought to appeal

that “[the] [p]etitioner's failure to raise [a claim) in his [ ] the County Court's ruling, sought reconsideration of the

[petition ... precludes [its] consideration”); see also Davis v. ~ County Court's ruling, and sought to appeal the denial of

Herbert, No. 00-CV-6691, 2008 WL 495316, at *1 (S'D‘NA-3HS unsuccessful motion for reconsideration, (see Resp't's
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Opp'n Exs. 48, 56, 59, 60); see Bowie, 25 N.Y.3d at 1069;
see also Bowie, 28 N.Y.3d at 1071; Bowie, 27 N.Y.3d
at 1128. Thus, -Petitioner's claim of actual innocence is
exhausted. See Klein, 667 F.2d at 282 (explaining that to
satisfy AEDPA's exhaustion requirement, a petitioner “must
have fairly presented to an appropriate state court the same
_ federal constitutional claim that he now urges upon the federal
courts,” and “utilized all available mechanisms to secure
é;gpellate review of the denj@,l of that claim™). -

/o, s
¥ 1 3 However, Petitioner's claim of prosecutorial misconduct

is unexhausted. While Petitioner did argue that “the
prosecution deliberately mislead [sic] the jury into believing
that certain money transactions.[sic] were utilized to pay
for the commission of a'crime when these funds were
exclusively used to-conduct legal business transactions” in
his First 440.10 - Motion, (see Resp't's.Opp'n Ex. 40, at 8),
the County Court found that this:claim was ineligible for
NY CPL §-440.10 relief, because it was a “matter[ ] of
record and therefore could have been ... raised:on:[direct]
appeal,” (Resp't's Opp'n Ex. 44): But because Petitioner is
entitled to only one direct appeal under New York state law,
see N.Y. CT. APP. R.'§ 550.20, he no longer has any further
remedies aVailaBle before the stété'éburts and his claim here

day period in which Petitioner was eligible to file a writ of
certiorari with the United States Supreme Court following the
Court of Appeals’ denial of his motion for leave to appéal.
(See R&R 24.) Thus, AEDPA's one year limitations period
ended on October 14,2013. (See id.) While Petitioner filed the
original Petition within that limitations period, Petitioner did
not raise either his claim of actual innocence or prosecutorial
misconduct until January 14, 2018, when he filed Petitioner's
Supplemental Riief. (Compare Pet. with~Pet'r's Suppl. Br.)
And, as JudgeDavison explained, “[t]he: Supreme Court
has held that a habeas petitioner cannot assert new claims
that were absent from the original petition after the expiry
of the limitations period, even where the original petition
was timely.” (R&R 26-27 (italics omitted) (citing Mayle v.
Felix, 545 U.S. 644, 65657 (2005)).) Petitioner makes no
attempt to argue that these claims should have been subject to
tolling, rather; Petitioner's only ObjCCtIOI’] to Judge Davnson s
determination that these claims are untimely ‘appears to
be the conclusory assertion that “Petitioner had been [51c]

timely throughout this entire process without def'mlt and has’

diligently pursued his rights.” (Obj's 25.) Thus, Petitioner's
claims of actual innocence and proseculonal mlsconducl are

untimely, and ban ed from habeas 1ev1ew l

AN

/it

see Carvajal, 633 F.3d at 104 (“If a habeas applicant falls
to exhaust state remedies by"failing to adequately present
his” federal claim to the state courts so that state courts
would deem the claim procedurélly barred, we must deem
the. claun plocedurally defaulted ? (alteiatlon and quotanon

A N

T

maxks ommed))

Ultimateiy, "hOWevef, Judge Davison's .'de't'enninati(')n as to
exhaustion is of little” import' to " the ‘disposition of these
claims, because Judge Davison is correct that Petitioner's
claims of "actual infocence and ‘prosecutorial misconduct
are untimely, and,‘:in any event, meritléss. As explained
above, AEDPA imposes upon a petitioner seeking federal
habeas relief a strict one-year statute of limitations. See 28
U.S.C. § 2244(d)(1). The statute of limitations is statutorily
tolled if any state post-conviction proceedings are pending
after the conviction becomes f'mal, and subject to equitable
tolling when a petitioner has shown that “(1) that he [or
she] has been pursuing his [or her] rights diligently, and (2)
that some extraordinary’ circumstances ... prevented timely
filing.” Finley, 2016 WL 47333, at *5 (alterations in original)
(quotation marks omitted). ’

As Judge Davison explained, Petitioner's conviction became

*14 Finally, even if Petitioner's claims of actual innocence
and prosecutorial misconduct were not procedurally barred
as unexhausted or untimely, this Court agrees with Judge
Davison that both claims fail on the merits, for the reasons

explained below. See Rhines, 544 U.S. at 277 (courts may

deny unexhausted habeas claims that are “p]amly meritless”);

see also 28 U.S.C. § 2254(b)(2) (“An apphcatlon for'a writ of
habeas corpus may be denied on the merits, noththstandmg
the failure of the applicant to exhaust the remedies available
in the courts of the State.”). - o

2. Actual Innocence

As Judge Davison explained in the R&R, “the Supreme Court
has held that ‘actual innocence is not itself a ‘constitutional
claim but instead a gateway through which a habeas petitioner
must pass to have his otherwise barred constitutional claim

considered on the merits.” ” (R&R 29.)_1777 As such, “a
petitioner seeking access to a federal habeas court in the
face of a procedural obstacle must advance bot/ a legitimate
constitutional claim and a credible and compelling claim
? Rivas v. Fischer, 687 F.3d 514,
540 (2d Cir. 2012). A claim of actual innocence is thus
analyzed in the same manner as a claim made under the

of actual innocence.

final on October 14, 2012, following the expiration of the 9OA 3“Esndamental miscarriage of justice” standard: “the evidence
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must establish sufficient doubt about [the petitioner's] guilt
to justify the conclusion that his [continued punishment]
would be a miscarriage of justice unless his conviction was
the product of a fair trial.” /d. at 541 (quoting Schiup,
513 U.S. at 316). The Second Circuit has explained that
to satisfy this standard, a claim of actual innocence must
be both “credible” and “compelling.” /d. (citing House v.
Bell, 547 U.S. 518, 521, 538 (2006)). “For the claim to be
‘credible,” it must be supported by ‘new x'eliaqu'evidence
—whether it be exculbgt,ory scientific evidence,\;ypstworthy
eyewitness accounts, or critical physical evidence—that was
not presented at trial.” ” /d. (quoting Schiup, 513 U.S. at
324). “For the claim to be ‘compelling,’ the petitioner must
demonstrate that ‘more likely than not, in light of the new
evidence, no reasonable juror would find him guilty beyond
a reasonable doubt—or to remove the double negative,
that more likely than not any reasonable juror would have
reasonable doubt.” ™ /d. (quoting House, 547 U.S. at 538);
dccord‘O/iyares v. Ercole, 975 F. Supp. 2d 345, 351-54
(S.D.N.Y. 2013) (same); see also Duriham v. Travis, 313 F.3d
724, 730 (2d Cir. 2002) (finding that habeas petitioner could
not demonstrate “‘actual innocence” where the petitioner
“presented no new evidence of innocence and did not make
the necessary sl}qw_i_'l_']_g_ under Schlup”). As Judge Davison

noted, this is an incredibly high bar. (R&R 29 (“Put another
way, Petitioner must present an ‘extraordinarily high and truly
persuasive demonstration 'of actual innocence.” ” (quoting
Ortiz v. Barkley, 558 F. Supp. 2d 444, 458 (S.D.N.Y. 2008))).)

*15 The Court agrees with Judge Davison that Petitioner
does not meet this high:threshold, as the evidence he has
presented for his innocence is neither credible nor compelling,
At the outset, the Court emphasizes that a claim of actual
innocence can only succeed in overcoming a procedural bar
if it is, inter alia, “supported by ‘new reliable evidence.” »
Rivas, 687 F.3d at 540 (emphasis added) (quoting Schlup, 513
U.S. at 324). However, “[o]rice it has been determined that the
new evidence is reliable, Schiup unequivocally requires that
reviewing courts consider a petitioner's claim in light of the
evidence in the record as a whole.” Doe v Menefee, 391°F.3d
147, 162 (2d Cir. 2004). Thus, Judge Davison's recounting of
the record is critical to determine “whether [the] new evidence
truly throws the petitioner's conviction into doubt, or whether
it is so overwhelmed by the weight of other evidence that it
is insufficient to raise'a question as to a petitioner’s factual
innocence,” but Petitioner's actual innocence claim cannot
rise or fall only on the existing evidence. /d.

a. Existing Evidence

The Court agrees with Judge Davison that the evidence
against Petitioner at trial was “overwhelming,” as it included:
evidence that Petitioner relentlessly contacted Nunez and

her family following their breakup in an attempt to .

convince Nunez to resume their relationship; cell tower data
demonstrating that Petitioner and Green were together just
hours before the murder; phone recerds demonstrating that
Petitiqner and Green spoke to each other just minutes before
the murder and immediately after; eyewitness testimony
confirming that the gun used to kill Nunez belonged
to Petitioner; and dozens of jailhouse letters between
Petitioner and Green in which the two effectively admit to
their conspiracy. (R&R 29-31.) Moreover, Green's written
confession to police—which was not admitted at Petitioner's
trial, but can be considered in assessing a claim of actual

innocence, see Doe, 391 F.3d at 162 (explaining that becausc -

“the issue before [a court considering a claim of actual
innocence] is not legal innocence but factual innocence,”
“reviewing courts [must] consider a// evidence without regard
to its admissibility”)—is, as Judge Davison aptly put it,
“extremely damaging,” (R&R 31). In it, Green admitted, inter
alia, that “[Petitioner] came to [Green] and asked [Green]

if [Green] knew anyone who would kill his ex-girlfriend”

and told Green “he would pay the person to do it”; that
when an effort to hire a third party to commit the murder
failed, Petitioner “told [Green] that he paid [Green] and he
expected to get done what he paid [Gfepn] to get done”; that
“[Petitioner’]‘ lwanted {Green] to kill his ex-girlfriend in the
daytime” and “make it look like a robbery so that [Petitioner]
would not be implicated”; and that “[Petitioner] gave [Green]
a handgun” that Green later used to murder Nunez. (See
Resp't's Opp'n Ex. 75, Ex. 6.)

While Petitioner lodges numerous objections to this recitation
of the existing evidence, none of Petitioner's arguments is
convincing. First, many of Petitioner's arguments are either
facially illogical or irrelevant. For instance, Petitioner appears
to argue that the evidence does not demonstrate that Petitioner
was obsessed with Nunez following their breakup, because
“there were never any police reports or Orders of Protection
presented at trial against Petitioner” and “Petitioner was the
cheater, and was involved with more than one woman at the
same time, therefore it don't [sic] make sense to say that
Petitioner was obsessed with-[Nunez].” (Obj's 29.) Common
sense dictates that a jilted ex-partner can become obsessed
with his or her former companion even if he or she has

A-36

WESTLAW  © 2023 Thomson Reuters. No claim to original U.S. Government Works.

Nl

2



Bowie v. Lee, Slip Copy (2021)

other romantic attachments, and such an obsession is not
only signified by the existence of a protective order; it
can also be signified by, for instance, the jilted ex-partner
calling his or her former companion over 1,000 times in
a period of a few months, as Petitioner did. As another
example, Petitioner argues that that “[n]ever ever, was any
payment to Green or anyone ever proven.at trial” and “no
one claimed that Petitioner was present during the robbery
in spite of the Prosecutor insinuating otherwise.” (/d. at 28.)
But the prosecutions-theory' was that Petitioner never paid
Green, which is supported by a jailhouse letter from’ Green
to Petitioner in which Green complains that Petitioner never
paid him. (See Resp't's Opp'n Ex. 10, at 133 (1 still never
even got the other ten jelly beans from the party.”).) And, it
is undisputed that Petitioner was not present at the robbery;
the prosecution's theory, on Wthh Petmonel was convmtcd
was murder f01 hlre

*16 Further, the actual innocence inquiry is not a means to
attack the sufficiency:or-the weight of the evidence on which
Petitioner was convicted. 1> Rather, as éxplained above, an
evaluation of the record as a whole is only relevant insofar
as the new evidence presented throws Petitioner's conviction
into doubt such that no reasonable juror, in considering all

b. New Evidence

The Court further agrees with Judge Davison that “Petitioner's
new evidence is unavailing,” (R&R 33), and wholly
insufficient to “throw[ ] ... [Pletitioner's conviction into
doubt,” Doe, 391 F.3d at 162, -

First,;Betitioner introduced a December 7, 2006 cashier's.
check, for $10,000 made out tawKaren Bryant, with thes
memo reading “Re: Patrick Bowie 57 Prospect Avnue [sic],”
and an accompanying letter dated September 3, 2010 from
Patricia Ulvila at the Orange County Trust Company (who
appears to have signed the cashier's check) which states:
“On December 7, 2006, an Official Bank check ... was
issued to [Petitioner].- The check was payable to Karen
Bryant in the amount of $10,000.00. The check cleared
on 12/12/2006.” (Pet'r's Suppl. Br.-at.unnumbered 17-19.)
Petitioner claimed in the Petition that this proves that the
prosecution's theory of murder for hire was false, since
“said transaction was ‘factually a business transaction that
the [Pletitioner made to buy a property.” (Id. at 11.) Judge
Davison concluded that “Petitioner's argument is misplaced.”

because the crime of which Petitioner was convicted requires

of the evidence ‘presented (i.e., both the existing record and
the new evidence), would find Petitioner guilty. See Doe,
391 F.3d at 162-63. As such, Petitioner's rehashing of the
evidence presehted to the state jury without the framing
of how the new ev1dence might affect that evidence is not
relevant to his clalm of actual innocence.”See Brown v.
Cunmnglmm No. 14 CV-3515, 2015 WL 2405559 at *13
(S.D.NY. Ap1 22, 2015) A showmg of actual innocence
requires more than merely arguing that the jury's finding
of guilt is against the weiglit of the evidence.” (citation
omitted)), report and recommendation adopted, 2015 WL
3536615 (S.D.N.Y. 2015); see also Eduoardo v. Smith, No.
10-CV-622, 2010 WL 5584599, at *5 (S.D.N.Y. Jan. 11,
2010) (“It cannot be said that, in light of the new evidence, no
reasonable juror would have voted to find [the] [p]etitioner
guilty [since] [tJhe [new evidence] do[es] not contradict
evidence presented by the [prosecution] at trial.”); Brown v

‘Jones, No. 18-CV-359, 2019 WL 2569649, at *5 (N.D.N.Y.

June 21, 2019) (“[The] [pletitioner offers no new evidence of
his innocence. Instead, he seeks to rehash what was already
decided by again calling into question the strength of the
evidence previously considered by the jury. Accordingly, he
has failed to plead, let alone demonstrate, actual innocence.”).

only a showing that Petitioner and Green had an agreement,
which was amply supported by evidence separate and apart
from Petitioner's $10,000 withdrawal in December 2006.
(R&R 33.‘) Moreover, as noted above, the prosecution's
theory at trial was actually that Petitioner néver paid Green;
Pel1t10ne1 s bank records were submmed as a handwntmg
sample, “but also to demonstrate that Petitioner had the
financial wherewithal to orchestrate the conspiracy. (/d. at 33—
34.) In the Objections, Petitioner Targely repeats the argument
made in the Petition: that “[t]he Prosecutor’s purpose of using
Petitioner's bank records to prove ‘handwriting’ is a smoke
screen,” “[t]here's no doubt that the Jury believed there was an
agreement between Petitioner and Green because of the bank
records,” and “if the Jury had viewed the actual check, the
Jury would have seen that the check was used for legitimate
business and had nothing to do with Green, which would have

~ certainly contradicted the Prosecutor’s theory.” (Obj's 31-33.)

This Court agrees with Judge Davison. This evidence does hot
even undercut the prosecution's theory at trial, and certainly is
not “compelling” according to the standard set out in Schiup.

Second, Petitioner introduced two sworn affidavits from
Green stating that both he and Petitioner were innocent.
(Pet'r's Suppl. Br. at unnumbered 20, 42-43.) Judge Davison
concluded that this evidence carries no weight, noting

A_3 71at Green changed his story multiple times before being
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convicted at his own trial and that there are numerous
jailhouse letters from Petitioner to Green in which Petitioner
urged Green to claim that his confession to police was coerced
and to sign a new affidavit. (See R&R 34; see also, e.g.,
Resp't's Opp'n Ex. 10, at 115 (“A) Did [Petitioner] ever
give you bumer — NO[;] B) Did [Petitioner] ever tell you
harm anyone[;] C) Did [Petitioner] ever give you $ - NO[;]
D) calls was about house hunting & help[;] E) last call
was Happy New Year[.] *Need sorrynotarized statement
today*”).) i’,e.;itioner argues in the ijections that “[t]he
affidavit isn't self serving and carries credibility in this case
because his affidavit coupled with the fact that he refused
to testify falsely at trial for the Prosecutor reflects a person
t and “[t]here's other affidavits

maintaining their innocence,”
[sic] that Petitioner now has in his possession, which is part

of the reason the District Attorney contmues avoiding any
h eaung (Obj $33) Flrst ‘this Court cannot consider “other
affidavits™ that have nof been pr réserited here, and Petitioner's

opportunity to preserit new eviderice to this ‘Court has long
passed. See Read, 2016 WL 165716, at *11 (explaining
that “[the] [pletitioner's failute to raise [a claim] in his [ ]
[pletition .. precludes [its] consideraffon"). Moreover, the
question is whether affidavits written by Green declaring his
and Petitioner's innocence ‘and disavo’Wing Green's signed
confession constitute compellmg evidence sufficient- to
throw Petmonex s conv1ct10n into doubt such thata reasonable
juror cotild riot find Petitioner guxlty The Court agrees with
Judge Davison that this evidence' sunply does not meet this
high bar, especially because this hypothetlcal reasonable juror
would be considering these afﬁdav1ts a]ong51de evidence that
these afﬁdawts were wntten at Petmonel s behest

*17  Finally, Petitioner. introduced forensic: evidence
demonstrating that - there was' insufficient "evidence to
determine whether Petitioner's DNA was on the gun and that
there were no fmgelprints on the gun or bullets. (See Pet'r'

Suppl. Br. at unnumbered 22-24. ) Judge Davison conc]uded
that this is irrelevant, because: there is no dispute that it was
Green who fired the weapon, not Petitioner, and there was
substantial evidence separate and apart from this forensic
evidence which linked Petitioner to the murder weapon.
(R&R 34.) Petitioner fails to engage with this conclusion
in his Objections; instead extraneously arguing that “if the
results of the forensic evidence were in the Prosecutor's favor,
Petitioner is certain that: The Prosecutor would have used the
forensic evidence to have built [sic] a real case and the (R&R)
would be singing a different tune,” and that “there's no doubt

that if there were ‘prints’ on the weapon or the bullets, the

Prosecutor would have had a party.” (Obj's 33-34.) In any

evidence is far from “compelling” evidence sufficient for

Petitioner to succeed on his claim of actual innocence.

Judge Davison's recommendation on this claim is adopted.

3. Sufficiency of the Evidence

Judge Davison concluded that Petitioner's claim that the
vgrdict was based on insufficient evidence is procedurally
barred from habeas review,,or, in the alternative, metitless.
(R&R 35.) Petitioner does not appear to contest this
conclusion, instead arguing that this “is just more reasons
[sic] for this Court to carefully review Petitioner's claim
of ineffective assistance of counsel which is crucial &
warranted.” (Obj's 34.)

The Court agrees with Judge Davison that Petitioner's
sufficiency of the evidence claim is procedurally barred from
habeas review. As explained above, a federal court “will
not review- questions of federal law- presented in a habeas’
petition when the state court's decision rests upon a state-
law ground that is independent of the federal question and
adequate to support the judgment.” Downs, 657 F.3d at 101
(quotation marks omitted). Here, the Second Department
explicitly stated that Petitioner's sufficiency of the evidence
claim was “unpreserved for appellate review,” Bowie, 919
N.Y.S.2d at 894; thus, the Second Department's decision on
Petitioner's sufficiency of the evidence claim was based on
an independent and adequate state law ground: Petitioner's
failure to preserve his sufficiency of the evidence claim for
appellate review, as required by NY CPL § 470.05, sée Péaple
v. Hawkins, 11 N.Y.3d 484, 492 (2008) (“To preserve for’
this [c]ourt's review a challenge to the legal sufficiency of
a conviction, a defendant must move for a trial order of
dismissal, and the argument must be specifically directed at
the error being urged. As we have repeatedly made cléar
—and underscore agéiu—general motions simply do not
create questions 'of law for this [clourt's réview.” (quotation
marks and citations omitted) (collecting cases)). While the
Second Department did also find that “[i]n any event,” the
evidence presented at trial “‘was legally sufficient to establish
the [Petitioner's] guilt beyond a reasonable doubt,” Bowie,
919 N.Y.S.2d at 894, the Second Circuit has made clear that
“where a state court says that a claim is ‘not preserved for
appellate review’ and then rule{s] ‘in any event’ on the merits,
such a claim is not preserved,” Fama v. Comm'r of Corr.
Servs., 235 F.3d 804, 810 n.4 (2d Cir. 2000) (quoting Glesin v.
Barileu, 98 F.3d 721, 724-25 (2d Cir. 1996)); accord Grant
v. Bradt, No. 10-CV-394, 2012 WL 3764548, at *3 (S.D.N.Y.

event, the Court agrees with Judge Davison that this forensA-B@g. 30, 2012) (same).
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The only way that Petitioner can overcome this procedural
bar is if he can demonstrate *“ ‘cause for the default and
prejudice’ ™ or that he is “ ‘actually innocent’ of the crime
for which he was convicted,” Carvajal, 633 F.3d at 104
(quoting Aparicio, 269 F.3d at 90). Petitioner cannot establish
“cause” and “prejudice.” A habeas petitioner can establish
“cause” if he or she can demonstrate that “some objective
factor, external to [tlhe [p]etitioner's defense, interfered with
his {6t her] ability to comply‘With a state procedural rulé,”
Guttérrez v. Smith, 702 F.3d 103, 111-12 (2d Cir. 2012), Bt

as Judge Davison observed, (R&R 36), Petitioner has offered

.no explanation for his failure to preserve his sufficiency of

the evidence claim at trial based on this staridard. Given
that Petitioner annot demonstrate “cause,” it is unnecessary
for the Court to determine whethel he” has demonstlated
pleJudlce “but as explamed below, “because Petitioner's
sufficiency of the evidence claim is meritless, there was
no error at ‘trial at all, let' aldne one which “resulted in
‘substantial dxsadvantage mfectmo [the] entire trial with
error of LOHStllUllOl’]al dlmensmns as required to establish
plejudlce. Gutierrez, 702 F.3d at 112 (alferation in original)
(quoting Murray v. C(u’rier 477U.S. 478, 494 (1986)). And,
as explained above, Petitioner ¢annot demonstrate that he is

Y 3

*18 The Court further agrees with Judge Davison that even
if Petitioner's sufﬂciehcy of the ‘evidence claim were not
procedurally barred, this claim is meritless. First, as Judge
Davison explained, a habeas court examining a sufficiency of
the ev1dence claim must resolve all factual disputes in fav01
of the prosecution. (See R&R- 36’ ) See also Cavazos v. szth
565 U.S. 1,77 (2011) (“[Jackson V. V)gzma, 443 U.S. 307
(1979)] unziinbiguously instructs that a reviewing court ‘faced
with a record of historical facts that supports conflicting
inferences must presume—eveén if it does not affirmatively
appear in the record—that the trier of fact resolved any
such conflicts in favor of the plosecutlon and must defer
to that resolution.’ ” (quotmg Jackson, 443 U.S. at 319));
dccord Hamilton v, Superintendent, E. N.Y. Corr: Facility,
No. 11-:CV-1332, 2015 WL 13306815, at *15 (S.D.N.Y.
Sept. 10, 2015) (“In evaluating a legal-insufficiency claim,
a court does not ‘ask itself whether it believes that the
evidence at trial established guilt beyond a reasonable doubt.’
Rather,
the evidence in the light most favorable to the prosecution,

‘the relevant question is whether, after reviewing

any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” ” (quoting
Jackson, 443 U.S. at 318~19)), report and recommendation

dismissed, 2017 WL 6878094 (2d Cir. Dec. 12, 2017).
Consistent with this directive, Judge Davison found that “the

prosecution submitted ample evidence to satisfy the charges-

[brought against Petitioner] and to support each element

[t}

of the [crimes],” rejecting the counterarguments made by
Petitioner concerning the use of circumstantial evidence and
the admissibility of the letters recovered from the cell search.

(R&R 37-39.)

In the Ob_]eCthl‘lS Petmoner reasserts his “Claims that his
conviction was baséd on insufficient evidence because it was
based exclusively on circumstantial evidence and because
the jailhouse letters should not have been admitted into
evidence because they were allegedly obtained in violation
of the cell search warrant and Avila's separate couit-ordered
injunction. (See-Obj's 35-39.) None of the arguments raised in

the Objections is availing. The crux of Petitioner's argument.

regarding circumstantial evidence appears to be that the
evidence presented against Petitioner at trial was.“so scant
that the Jury could only speculate or conjecture [sic] as to
[Petitioner's] gmll or mnocence " (/d. at 35.) But, as outlined

by the Court above in evaluatmo Petitioner's claim of actua]'

innocence, the evidence presented against Petitioner was far
from “scant,” and in fact, was overwhelming. Petitioner go‘es

on'to take issue witlithieway in which the jiiry weighed certain

evidence presented at trial, (see id. at 35-36"(“Petitioner's
actions and visits with the family was normal routine [sic],

there were no threaténing statements ever to thé victim or her
family, this can be verified by this Court reviewing the trial

records.”)), and with the credibility of certain witnesses who

testified at trial, (see id. at 36-37 (“[W]hat's not true is the
false testimony given by the victim's brother at trial, however,
the witness, (the only witness) that gave testi'mony at trial
concerning threats was ... Picon who lied and ‘at the time’ did
not speak or understand English. Again, ironica_lly, no one else
in the crowd heard any threats or argumentseXcept ... Picon,
that's what's reasonable not to believe [sic].”)). But such
vague, self-serving, and unsupported disagreements cannot
form the basis of a sufficiency of the evidence claim, and
in any event, as Judge Davison explained elsewhere in the
R&R and as this Court explains below, “a habeas court must

.defer to the assessments of the weight of the evidence and

credibility of the witnesses that were made by the jury.”
Garrett v. Perlman, 438 F. Supp. 2d 467, 470 (S.DN.Y. 2006)
(citation omitted); see also Cavazos, 565 U.S. at 8 (dismissing
sufficiency of the evidence claim, explaining, “itis not the job

of [a habeas court] ... to decide whether the [prosecution's]

LEDNYS

theory was correct”; “the jury decided that question, and its

decision is supponted by the record™).

adoptied, 2017WL19441144(SDNY May9 2017), appeaA 39
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As for the jailhouse letters, Petitioner argues that “[t]he
(R&R) has a twist compared to Petitioner's argument,
Petitioner's main point was not the ‘admissibility’ of the
(legal mail) (letter to attorney) & (the notes) but the complete
violation of the cell search warrant itself.” (Obj's 37.) This
Court sees no distinction between these two arguments.
The remedy for an unlawful search is the exclusion of the
“evidence obtained as a result of that search at trial. See,
“¢.g., Mapp v. Ohio, 367°U'S. 643 (1961). Nonethéless, as
'e";(plained below, the cell ‘Search was lawful and the letters
were properly admitted at trial. Petitioner also reasserts his
argument that the letters should not have been admitted at
trial because the prosecution was only able to obtain the
letters due to Avila's intervention, and in contacting the
prosecutor's office, Avila allegedly violated a court-ordered
injunction in another action. (See Obj's 37-39.) However,
Petitioner fails to demonstrate why this is'rele\)ént; rather, this
Coutt agrees with Judgé Davison that “Avila's compliance, or
alleged Iaék_ thereof, of a separate court ordef in a completely
unrelated case has néthing to'do with Petitionér's case and the
admissibility of evidence.” (R&R 39.)

*19 In sum, the Court finds that Petitioner's sufficiency of

- —the-evidence claim-is-procedurally-barred; and;-in-any-event;

without merit. Judge Davison's recommendation on this point
is adopted. '

4. Weight of the Evidence

Judge Davison recommended that Petitiorier's weight of the
evidence claim be denied, because “[a] claim attacking the
weight of ‘the evndence is’ based on state law and is not
réviewable in a federal habeas proceeding.” (R&R 40.)
Petitioner does not appear to lodge a specific objection to this
portion of the R&R but Petitioner spends a substantial portion
of the Objections axgumg that theJuly weighed the evidence
improperly. For example, Petitioner argues that there was
no evidence that he and Nunez had gotten into an argument
on the day of her murder, because the only witness who
testified about the argument-was Picon, who “did not speak
or understand much English at all,” as evidenced by the
fact that “the Prosecutor introduced an interpreter in court
in order o translate with this witness.” (Obj's 2.) But given
the presence of an interpreter at trial, the jury was clearly
aware of the fact that Picon was not fluent in English, and thus
could have concluded—as Petitioner urges—that it would
have been impossible for Picon to testify to the substance of
Petitioner and Nunez's alleged argument, which presumably
would have been in English.

Petitioner may disagree with the way in which the jury
weighed the evidence or with the credibility assessments
that the jury made, but “assessments of the weight of the
evidence or the credibility of witnesses are for the jury and
not grounds for reversal on habeas abpeal.” Garrett, 438 F.
Supp. 2d at 470 (alterations omitted) (quoting Maldonado
v. Scully, 86 F.3d 32, 35 (2d Cir. 1996)); id. at 470-
71 (denying habeas petition based on an argument that a
particular W|tnesss testimony was mcredlb]e” because “a
habeas court must defer to the assessments of the weight
of the evidence and- credibility of the witnesses that were
made by the jury” (quoting Frazier v. New York, 187 F. Supp.
2d 102, 109-10 (S.D.N.Y. 2002))); see also Steinhilber v.
Kirkpatrick, M., No. 18-CV-1251,2020 WL 9074808, at *34
(S.D.N.Y. Aug. 21, 2020) (“[I]i is well established that a
weight of the evidence claim is based on stale law and is
not cognizable on federal hiabeas review.” (collecting cases)),
report and recomméndaiio_n adopted sub: nom, Steinhilber v.
Kirkpatrick, 2021 WL 12544554 (S.D.N.Y. Apr. 5, 2010).

Judge Davison's recommendation on this point is adopted.

5. lneffectlve A551stance of Tnal Counsel

Petitioner argues that his trial counsel was ineffective for
seven separate alleged failures, as set out by Judge Davison:
(1) failure to meet with and prepare witnesses; (2) failure
to investigate and prepare for trial; (3) failure to object to
the search, seizure, and admission of letters from Petitioner's
jail cell; (4) failure to object to Green's appearance wearing
an orange jumpsuit at Petitioner's trial; (5) failure to object
to prosecutorial misconduct during summation; (6) failure
to pay biennial dues; and (7) failure to'prese'rve arguments
for appeal. (See R&R 40-49; see also Pet'r's Suppl. Br. 5-6,
unnumbered 40-41; Pet. § 12.)

*20 The Sixth Amendment of the United States Constitution
provides that a criminal defendant shall enjoy the right to
effective assistance of counsel. See Bobby v. Van Hook,
558 U.S. 4, 7 (2009) (per curiam). A claim for ineffective
assistance of counsel is analyzed under the two-part test set
out by the Supreme Court in Strickland v. Washington, 466
U.S. 668 (1984): to be entitled to relief, a petitioner must show
that (1) his or her attorney's conduct was constitutionally
deficient because it fell below an “objective standard of
reasonableness,” id. at 687-88, and that (2) the petitioner was
prejudiced by the ineffective representation—that is, but for
the deficiency, there is a reasonable probability that “the result

A_4®fthe proceeding would have been different,” id. at 694.

WESTLAW

& 2023 Thomson Reuters. No claim {o original U S, Government Works. ] th

AN

2



-

AR,

/ol*

Bowie v. Lee, Slip Copy (2021)

To determine whether counsel's conduct is deficient under
the first prong, “the court must determine whether, in light
of all of the circumstances, the identified acts or omissions
were outside the wide range of professionally competent
assistance.” Lindstadt v. Keane, 239 F.3d 191, 198-99 (2d Cir.
2001) (alterations and quotation marks omitted). Petitioner
cannot meet this prong based solely on disagreements with
counsel's strategy or advice. Indeed, there is a “strong
presumption” that colinsel's conduct fell withifi the vast
spectrum of reasonabté assistance, and it isPetitioner's
burden to demonstrate “that counsel's representation was
unreasonable under prevailing professional norms and that
the challenged action was not sound strategy.” Kimmelman v.
Morrison, 477 U.S. 365, 381 (1986); see also Bonilla v. Lee,
35 F. Supp. 3d 551, 575 (S.D.N:Y. 2014) (same); Henderson
v. Martuscello, No. 10-CV-5135, 2013 WL 6463348, at
*15 (S.D.N.Y. Dec. 10, 2013) (“Strategic choices made
after thorough investigation of law and facts relevant to
plausible options are virtually unchéllénge;able, even where
counsel adopts a course of action (or inaction) that seems
risky, unorthodox[,] or 'downrig_ht:iilfadVised.” (alteration and
citation omitted)). Thus, to satisfy this prong, Petitioner must
demonstrate that his counsel “made errors so serious that

--- —--counsel was not functioning as the ‘counsel’ guaranteed ..."

by the Sixth Amendment.” Strickland, 466 U.S. at 687. In
assessing counsel's conduct, “a reviewing court must judge
his conduct on the basis of the facts of the particular case,
‘viewed as of the time of counsel's conduct,” and may not
use hindsight to_second-guess his strategy choices.” Mayo

v. Henderson, 13 F.3d 528, 533 (2d Cir. 1994) (citations

omitted) v(quc')ting Strickland, 466 U.S. at 490).

To satisfy the second prong, “[the petitioner] must show
that there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding below
would have been different.” United States v. Caracappa, 614
F.3d 30,749 (2d Cir. 2010) (quotation marks omitted). “A
reasonable probability is a probability sufficient to undermine
confidence in the outcome.” Strickland, 466 U.S. at 694. “It
is not enough for the defendant to show that the errors had
some conceivable effect on the outcome of the proceeding,”
as “[v]irtually every act or omission of counsel would meet
that test, and not every error that conceivably could have
influenced the outcome undermines the reliability of the
result of the proceeding.” /d. at 693. ** ‘[P]urely speculative’
arguments about the impact of an error do not establish
prejudice.” DeCarlo'v. United States, No. 11-CV-2175, 2013
WL 1700921, at *4 (S.D.N.Y. Apr. 17, 2013) (alteration in

original) (quoting United States'v. Weiss, 930 F.3d 185, ]99A

(2d Cir. 1991)). Moreover, “a court hearing an ineffectiveness
claim must consider the totality of the evidence.... [A]
.verdict or conclusion only weakly. supported by the record
is more likely to have been affected by errors than one with
overwhelming record support.” Strickland, 466 U.S. at 695-
96.

*21 Finally, the Supreme Court has instructed that “there

is no reason for a court deciding an ineffective assistance
claim ... t0 address both componenis of the inquiry if the

.. . . . e "
[petltlonerTmakes an insufficient showmg on one.” /d. at
697. The Court will analyze each of Petitioner's claims of
ineffective assistance in turn.

a. Failure to Meet with and Prepare Witnesses

Petitioner first claims that he was denied effective assistance
because his trial counsel failed to call a series of witnesses: (1)
a witness from Petitioner's bank, who apparently could have
testified that Petitioner's $10,000 withdrawal in December
2006 was used to finance a legitimate business transaction,
not Nunez's murder; (2) Shawn Weiss (“Weiss™), a DNA
expert from North Carolina that Petitioner had received

court authorization to-hire at public expense, who could
~have rebutted evidence that Petitioner's DNA was found

on the envelopes containing the jailhouse letters; and (3)
unidentified “other witnesses,” who allegedly could have
testified to Petitioner's innocence or otherwise helped his
case. (R&R 40-42.) Judge Davison determined Petitioner
could not make out a claim of ineffective assistance on
this basis, observing at the outset that'** ‘[t]he decision not

to call a particular witness is typically a question of trial.

s [T

strategy,” ™ and thus, “ ‘is not ordinarily viewed as a lapse

in professional representation’

*»

sufficient to demonstrate
ineffective assistance. (/d. at 41 (quoting Pierre v. Ercole, 560
F. App'x 81, 82 (2d Cir. 2014)); see also id. (“ ‘[CJomplaints
of uncalled witnesses are not favored in federal habeas
review.” " (quoting Hodges v. Bezio, No. 09-CV-3402, 2012
WL 607659, at *10 (E.D.N.Y. Feb. 24, 2012))).) Judge
Davison then concluded that (1) the bank witness would
not have advanced Petitioner's case at trial, since, again,
the prosecution did not argue that the $10,000 withdrawal
was used to finance Nunez's murder, (2) it would have
been reasonable for trial counsel to determine that Weiss's
testimony may have been superfluous or even detrimental

given the convincing evidence that Petitioner's DNA was

present on the envelopes holding the jailhouse letters, and (3)
that Petitioner's vague reference to “other witnesses” without
any specific description of what testimony they may have

41
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offered was an attempt to rely on pure speculation. (/d. at 41—
43)

Petitioner objects to each of these conclusions. First,
Petitioner appears to concede that the prosecution did not
argue at trial that the $10,000 withdrawal was used to finance
Nunez's murder, but claims that “[a]ctions and documents in
evidence, ‘speaks [sic] louder than words,’ ” and reargues that

“[t]he bank employee or various other mdmduals ‘could
have swayed the Jury from believing that the money was
used for cmnmal activity and tipped the scales in favor of
Petitioner.” (Obj's 40-41.) The Court does not agree. Given
that the ‘prosecution-did not use ‘Petitioner's bank records
to argue that Petitioner had used the $10,000 withdrawal
to finance ‘the murder, calling the witness that Petitioner
describes would have at feast been a Waste of time. Petitioner's
trial counsel could have also determined that calling a witness
to testify ‘about the withdrawal would have only drawn
attention to ‘the size of Petitioner's assets, supporting the
argument actually made by the prosecution that Petitioner
had the financial wherewithal to finance the conspiracy. See
United  States v. Smith, 198 F.3d 377, 386 (2d Cir. 1999)
(“The decision whether to Ec'aAll"any witnesses on behalf of
the dcfendant and if so which w1tnesses to call, is a tactical

decision of the sort engdged in by defense . attomeys in almost |

every trial.” (quotmg United States v. Eisen, 974 F.2d 246,
265 (2d Cir. 1992))) see also Perez v Unzled States, No. 14-
CV-3995, 2017 WL 1628902, at.*8 (S D.N.Y. May 1, 2017)
(denying claim of ineffective assxstance of counsel based on
counsel's “strategic decision” not o ‘call a witness whose
testimony “would not have been helpful”). "

*22 S’eCO;'ld, Petitioner argues that his trial counsel's failure
to utilize Weiss constituted ineffective assistance because
“[t]here- were [sic] no DNA on-any of the (notes) or
Petitioner’s letter to counsel, according to the trial record,
there was DNA on the (envelope),” thus, “[t}here's no
e\)idex_lce that indicates who actually wrote the notes.” (Obj's
41-42) This is simply not accurate. As Judge Davison
explained, the letters “referred to'Petitioner and Green by
name, referred to Petitioner's attorney by name, referred to
[the County Court judge] by name, and discussed Petitioner's
legal proceedings 'in detail.” (R&R 31.) Moreover, the
letters were found in Petitioner's jail cell hidden in his
pillow, and witnesses testified that the letters matched his
handwriting. (/d. at 31; see also, e.g., Trial Tr. 454:2—
13 (“*Q Now, Mr. Nunez, during the course of knowing
[Petitioner], have you had occasion to see his handwriting?
A Yes Q I show you People's 24 for identification. I

tell me if you recognize the handwriting? A Yes, this is

[Petitioner's] handwriting.”).) 14,15 Finally, as Petitioner
acknowledges, the envelopes in which certain of the letters
were found had Petitioner's DNA. Given the ample evidence
demonstrating that Petitioner did, in fact, write the jailhouse
letters, Petitioner's trial counsel's decision not to call a

superfluous witness did not constitute ineffective assistance.

Finally, Petitioner argues that. “[nJone of the defense
witnesses would have been supesfluous or detrimental if trial
counsel would have called them to testify,” and that “there's
no speculation” since “one thing we now know for sure, is that
since my witnesses weren't called, look at my current status,
the only thing detrimental [sic] was not calling them!” (Obj's
42.) To the extent Petitioner is referring to the unspecified
“other witnesses” Judge Davison considered in the R&R,
Petitioner's objections do not- change the fact that:a vague
reference to “other witnesses” cannot satisfy Petitioner's
burden “to show that the state court applied [federal law]
to the facts of his case in an objectively unreasonable
manner.” Woodford, 537 U.S. at 25; see also Perez, 2017
WL 1628902, at *8 (“[Petitioner's] vague and unsupported
assertions that unnamed witnesses’ would have provided

..unspecific_helpful testimony_are wholly insufficient.to.make._.._____

out a prima facie case that counsel performed deficiently in
failing to call these witnesses.” (italics omitted)). Moreover,
the fact of Petitioner's convxct)on (i.e., his * cunent status™)
cannot constitute proof of ineffective assistance on' its own,
or every single conviction would necessanly be the result of
meffectlve assistance. See Stuckland 466 U.S. at 689 (“It
is all too tempting for a defendant to second-guess counsel's
assistance after conviction or advetse sentence, and it is all
too easy for a court examining counsel's defense after it
as proved unsuccessful, to conclude that a particular act or
omission of counsel was unreasonable. A fair assessment of
attorney performance requires that every effort to be made
to eliminate the distorting effects of hindsight[.]"" (citation
omitted)); United States v. Garguilo, 324 F.2d 795, 797 (2d
Cir. 1963) (“A convicted defendant is a dissatisfied client, and
the very fact of his conviction will seem to him ploofposmve
of his counsel s incompetence.”).

Petitioner cannot demonstrate that he was denied effective
assistance of counsel based on his trial counsel's alleged
failure to meet with and prepare witnesses; Judge Davnson s
recommendation on this point is adopted.

b. Failure to Investigate and Prepare for Trial

ask you to open it and look ‘at the contents inside aﬂ_42'
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Petitioner next claims that he was denied effective assistance
of counsel because his trial counsel “failed to investigate and
prepare” for trial. (£.g., Pet. 9 12.) Judge Davison concluded
that this argument was meritless, noting that Petitioner
had failed to. state with specificity what his trial counsel
allegedly failed to investigate, and that ““a review of the record
shows-that counsel did, in fact, investigate and prepare for
trial.” (R&R 43-44.) Among other things, Judge Davison
pointed-£9-the fact that Petitioner's-t¥ial counsel was privately~

retained; And was actively involved-in Petitioner's case from ’~

Petitioner's very first meeting with detectives the day after
Nunez's murder up to and through Petitioner's sentencing.
(Id) Petitioner algues in the Objections that “[w]hat's not
mentioned [in the R&R] is all the poor decisions made by
trial counsel,” and ¢ ‘[t]he fact that trial counsel was not court
appointéd miéans rothing,” 'since “any and every attorney
no matter’ if 1etamed prlvately or coun appomted counsel
is supposed to 1epresent fhe Client effectwely ” (Obj's 42.)
Petmoner is ‘absolutely correét that lle——and every criminal
defendant—is entitled to the ‘effective’ assistance of counsel
that is guaranteed by the Sixth ‘Amendment regardless of
whether that counsel is retained privately or court appointed,
but Petitioner 'misurrderstands Judge Davison's point. Judge

- Davison-in-no-way suggested-that-because Petitioner chose—

to retain piivate counsel his trial counsel was to be held to
a lower standard. Rathex Judge Davison noted the fact that
Petitioner's trial counsel was re_tamed and thus involved in
Petitioner's case from even before Petitioner's arrest (whereas

court- appomted counsel would not have become involved in
Petitionier's case. untll after his arrest) as an illustration of the ,

efforts Petmonex s trial counsel ‘made to p10v1de Petitioner
with effectlvelepresentanon ' '

*23 Petitioner appears to argue that his trial counsel made
“poor decisions” because he failed to preserve certain claims
for appeal. (R&R 42—43.) Petitioner-has separately raised
failure to preserve certain claims for appe'al as an alternative
ground for his claim of ineffective assistance, and this Court
will address it below. In any event, failure to preserve a claim
for appeal does not constitute a “failure to investigate,” and
this Court agrees with Judge Davison that Petmonel's “failure

to investigate” claim is meritless.

Judge Davison's recommendation on this point is adopted.

c. Failure to Obiect to the Search, Seizure, and

Admission of Letters from Petitioner's Jail Cell

Petitioner claims that his trial counsel was ineffective for
failing to object to the search, seizure, and admission of
the letters ol)tained via the cell search on various grounds,
including that the letters were privileged and the fruits of an
illegal search and further that the introduction of the letters
violated his Confrontation Clause rights. (See Pet. § 12; Pet'r's
Suppl. Br. 5-6.) Judge Davison rejected each of Petitioner's
theories, concluding that the search was not illegal, the letters

™ were not privileged, {fiere was a sufficient foindation to

introduce the letters, tlidt the cell search warrani Was valid,
and that Petitioner's Confrontation Clause rights were not
violated, and thus that trial counsel's failure to raise any
of these objections did not constitute ineffective assistance.
(R&R 44-46.) Petmone1 raises sevelal objectlons to these
f'mdmgs

.- f I
ot .

First, Petitioner claims that his argument is not that the cell
search itself was illegal, but rather “that during the cell séarch
(the warrant itself was violated) according to the directions
of the warrant specifying ‘what’ and “what wasn't included:”
” (Obj's 43.) As such, it appears that Petitioner .does not
object to Judge Davison's conclusion that the warrant itself
was valid, but rather objects to Judge Davison's conclusion
that_the. cell. search- -was-legal - because—Petitioner: claims
that police violated the terms of the warrant in’ executmg

the cell search. !¢ Petitioner appears to arg‘de that police
violated the terms of the warrant because at least certain of
the letters seized were in an envelope that “was addressed
to counsel, sealed and malked ‘legal mail,” ” (Ob_|s 43),
and the warrant spec1ﬂcally states that “[s]uch property to
be seized ... does not include any communication, including
writings, correspondence, or mail, between [Petitioner] and
his attorney,” (Pet'r's Suppl. Br. at unnumbered 39). The Court
does not agree. “The {Petitioner] cites no authority for the
proposition that [envelopes] self- labelled as ‘attorney- cllent :
privilege’ are categorically immunized from cursory review
during a search pursuant to a warrant. Nor does [Petitioner]
cite any authority for the propdsition that materials can
become privileged by the simple expedient of labelling them
as such.” United States v. Schulte, No. 17-CR-548, 2019 WL
5287994, at *3 (S.D.N.Y. Oct. 18, 2019) (citations omitted)
(collecting cases); see also Nat'l Day Laborer Organizing
Network v. U.S. 11l1i17ig1: & Customs Enf't, 486 F. Supp. 3d
669, 689-90 (S.D.N.Y. 2020) (“[W

the label affixed to a document is not itself dispositive as

Jhile sometimes relevant,
to whether the privilege applies.” (collecting cases)). And,
as Judge Davison concluded, the letters were clearly not
privileged communications, which would have been obvious

A—43 the police executing the warrant upon even a cursory
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review. Thus, the Court finds that the search warrant was not
violated.

24 Second, Petitioner reasserts his argumen.t that his Sixth
Amendment Confrontation Clause rights were violated when
the letters were introduced without either Avila or Avila's
attorney being called to testify. (See, e.g., Obj's 12, 38-39))
The Confrontation Clause bars the use of testimonial out-of-
court statements offered against a defendant in lieu of in-court
testithony subject to cross-exdfnination. While the Supréthe
Couft has declined “to spell out comprehensive definitioni'of

l’n

‘testimonial,” ” it has explained that “at a minimun,” the term
applies to “prior testimony at a preliminary hearing, before a
grand jury, or at a former trial; and to police interrogations.”
Ciaufo;d v, Waslzmgton 541 U.S. 36, 68 (2004); accord
DeJesus v. Perez, 813 F. App'x 631,633 (2d Cir. 2020)
(suminary order). M01_e broadly, statements are considered
“testimonial” when they are “made under circumstances
whlch would lead an objectxve witness reasonably to believe
that the statement would be available for use at a later
trial.” Me/endez-Dzaz v, Massachusetts, 557 U.S. 305, 310
(2009) (quotation marks omitted); see also Michigan v.
Brvant, 562 U.S. 344, 354 (2011) (““An accuser who makes

a formal statement to government officers bears testimony

" in-a~sense ‘that a person who~makes ‘a-causal remark to~

an acquaintance does not.” (quotation marks and alteration
omitted)). Petitioner's Confrohtation Clause rights were not
violated because no statement ﬁom Avila or his attorney was

admmed at trial at all, let alone a “testlmoma]" statement. |/

The . letters were not authentlcated at frial by a statement
from-Avila attestmg to the fact that the lettexs were written
by Petitioner, rather, they were authentlcated by, inter alia,

DNA evidence, handwriting analysis, and the substance of

the letters themselves (which include identifiable references
to Petitioner and his case).

Because neither Petitioner's Fourth Amendment nor his
Confrontation Clause rights weré violated, Petitioner's
trial counsel was not ineffective for failing make the
objections about which Petitioner complains. See United
States v. Regalado,-518 F.3d 143, 149 n.3 (2d Cir. 2008)
(“Failure to make a meritless argument does not amount
to ineffective assistance.” (alteration and citation omitted)).
Judge Davison's recommendation on this point is adopted.

d. Failure to Object to Green's Appearance

Wearing an Orange Jumpsuit at Petitioner's Trial

Petitioner argues that he was denied effective assistance of.
counsel based on his trial counsel's failure “to adequately
object to the prejudicial nature of having [Green] (who was
not on trial) brought into the courtroom in orange colored
prison garb.” (Pet. 4§ 12.) Judge Davison concluded that
because “the prosecution had to prove that Green was the
killer in order to establish Petitioner's role in procuring the
crime,” “[tJhere is no real argument that Green's identification
was not relevant afid admissible at Petitioner'§ trial, so there is
also no basis for Bélitioner's contention that fils attorney was
derelict in-not objecting to this evidence.” (R&R 47.) As for
Green's attire, Judge Davison determined that “trial counsel
may have reasoned that the visual contrast between Petitioner
—on trial in street clothes—and Green in the telltale jumpsuit
played well for Petitioner before the jury,” and thus that this
was “a strategic judgment which is immune from scrutiny
under Strickland.” (Id) Petitioner objects to both conclusions.

First, Petitioner argues that “Green was not produced at
trial for the purpose of being identified as the shooter,”
since “the Jury had already viewed Green, knew who he
was and his charges,” because “his trial took place prior to
Petitioner's trial.” (Obj's 45.) This is inaccurate. As Petitioner

notes on the very-same-page of the Objections, “the-[County - -

Court] had granted separate trials,” (id.), the purpose of
which is to empanel different juries. As such, the jury
at Petitioner's trial had not already viewed Green, though
if Green's trial took place prior to Petitioner's trial, the
jury at Green’s trial certainly would have. Petitioner also
argues that if “thev.'pontention used in this "(R&R) is true
that: Green was produced for the purpose of eyewitnesses
identifying him, then the Prosecutor would have produced
Petitioner at Green's trial as well.” (/d.) The Court does not
agree with Petitioner's logic. Petitioner and Green were both
indicted and charged with Murder in the First Degree, which
necessarily required the prosecution to prove that Petitioner
and Green each was 1'eép011sible for Nunez's murder. There
is no dispute that Petitioner did not pull the trigger, so—as
Judge Davison explained—the prosecution had to prove that
Green was the killer as a prerequisite to proving Petitioner's

guilt. The prosecution did so by presenting the testimohy of

eyewitnesses, who identified Green as the killer. There would
have been no purpose in presenting Petmonel at Green's trial
for identification.

*25 Second, Petitioner argues that “a picture paints a
thousand words for the Jury,” and thus it was a “poor
‘strategic judgment’ ” for his trial counsel to allow Green to

A 4% presented in prison garb. (/d.) Petitioner argues that “it's
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obvious that the Prosecutor wanted Petitioner’s Jury to ‘*know’
that Green was convicted and pass judgment,” and “[i]n any
event, it was a high level of prejudice [sic]!” (/d. at 45—
46.) However, Petitioner's objection is not at odds with Judge
Davison's conclusion. Judge Davison found that it would
have been reasonable for Petitioner's trial counsel to believe
that the jury seeing Green in prison garb (and thus perhaps
assume that Green had been convicted, as Petitioner suggests)
;_,\,would benefit Petitionelf,s.,case. The prosecution peesented
,highly compelling evidenge that Green was the ‘shooter—
Petitioner even concedes as much, (see Pet., Dkt. No. 1 at 20
(“There undoubtedly was sufficient evidence to demonstrate
that ... Green was the robber who killed ... Nunez”))—so,
as Judge Davison explained, Petitioner's trial counsel could
have thought that drawing as much of a distinction between
Petitioner and Green as possible was lielpful. This Court
agrees that this was a strategic choice that is unchallengeable
on liabeas review. See Garguilo, 324 F.2d at 797 (“It may well
be that another attorney would have resolved these problems
differently and' that [tile petitioner] would have profited by
sounder advice[,] ... [but] [the court is] not conducting a
seminar in trial procedutes, at least where the tactics involved
are over those which conscientious attorneys might differ.”).

e. Failure to Object to Prosecutorial

Misconduct During Summation

Petitioner also claims that he was denied effective assistance
of counsel because of his trial counsel's “[f]ailure to object
"tc'? prosecutorial misconduct during summation.” (Pet.
11'2.) Jhdge Davison hoted‘that‘ ;‘Petitionér fails to idenlify
any such misconduct duriné summation” with respect to
his ineffective assistance claim, and concluded that “a
review of the prosecutor's summation does not show any
misconduct.” (R&R 47-48.) In the Objections, Petitioner
refers to an episode at trial in which the prosecution
apparently violated an order by the County Court by asking
a witness about an incident of domestic violence between
Petitioner and Nunez. (Obj's 46.) Upon review of the trial
record, it does appear that the prosecutior asked a witness if
the witness was present when “[Pe'titiovner] slapped [Nunez]
in the face,” but Petitioner's trial counsel objected to that
question, and the objection was sustained. (Trial Tr. 779:9—
13.) And, the prosecution made no reference to this incident
in summation. (See id. at 847:21-903:16.) This Court agrees
with Judge Davison that the prosecution's summation does not
show any misconduct, and thus, Petitioner's trial counsel was
not ineffective for failing to object to it. See Regalado, 518

not amount to ineffective assistance.” (alteration and citation
omitted)). Nor is there any basis to grant the Petition based on
a single inappropriate question given that the County Court
sustained trial counsel's objection.

Judge Davison's recommendation on this point is adopted.

f. Failure to Pay Biennial Dues

o Y
Petitioner attached to his Petition an,excerpt of a news
article indicating that his attorney may or may not have
timely paid his biennial bar registration fees at the time
of trial, and what appears to be an email dated April 7,
2008 indicating that Petitioner's trial counsel was *“delinquent
in filing his [bar] registrations for the 2006-07 & 2008-09
biennial periods.” (Pet''s Suppl. Br. at unnumbered 40-41.)
Judge Davison summarily dismissed this claim as “nothing
more than an ad hominem and cdmpletely irrelevant attack
against his attorney,” and “not rooted in Strickland.” (R&R
48.) In the Objections, Petitioner doubles down, arguing
that “trial counsel ‘certainly’ did not pay his biennial Bar
Registration Fees on time” and analogizes the situation to
“a person operating an unregistered vehicle.” (Obj's 46.)

_ Petitioner then argues that “[t]he news article further supports

the fact that the Prosecutor relied extremely [sic] on the Jury
believing that Petitioner had used ‘that’ $10,000 check to pay
for illegal activity,” and makes a series of other irrelevant
accusations against the prosecution. (/d. at 46-47; see, e.g.
id. at 47 (suggesting that the prosecutor supplied the reporter
with information as a “Beat You to the Punch tactic”).) This
Court agrees with Judge Davison that 'this is a gratuitous
attempt by Petitioner to malign his trial counsel, and not a
legitimate basis for an ineffective assistance claim.

*26 Judge Davison's recommendation on this point is
adopted.

g. Failure to Preserve Certain Arguments for Appeal

Finally, Petitioner argues that his counsel was ineffecﬁ% for
failing to preserve certain arguments for appellate review.
(E.g., Pet. § 12.) Judge Davison concluded that although
the Second Department noted that Petitioner's sufficiency of
the evidence claim was “unpreserved for appellate 1‘évie\v,”
Bowie, 919 N.Y.S.2d at 894, because the Second Department
went on to consider the merits of the claim in the alternative,
Petitioner failed to demonstrate that he was prejudiced
under St;‘ic/({a11d. (R&R 48-49). While Petitioner restates

F.3d at 149 n.3 (“Failure t6 make a meritless argument doK 4% a conclusory fashion on a number of occasions in the
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Objections that his trial counsel failed to preserve claims
for appellate review, (see, e.g., Obj's 26, 34-35, 42-43),

Petitioner lodges no specific objection to Judge Davison's -

determination that Petitioner failed to demonstrate prejudice
under Strickland. The Court, upon review of the R&R, finds
that “the factual and legal bases supporting” Judge Davison's
ruling on this claim “are not clearly erroneous or contrary to
law.” Eisenberg, 564 F. Supp. 2d at 226.

Judge Davison's recommendatlon on this pomt is adopted.
Thus, in sum, The Court finds that Petitioner i 1s not entitled
to habeas relief on his claims of ineffective assistance of trial
counsel.

6. I_ueffective Assistance of Appellate _Counsel

Petitioner clalms that his’ appellate counsel was ineffective
for failing to raise the Confrontation Clause and ineffective
assistance of trial counsel cldims on appeal. (See Pet. 912)
Judge Davison- rejected this claim, finding that because his
Confrontation Clause and ineffective assistance of trial claims
were without merit, hls appellate counsel had no obligation
to raise them, and moreover, that because Petitioner raised
these issues in a pro se supplemental brlef which the Second

Department considered in affirming Petmonet s convlctlon
Petitioner was not prejudiced. (R&R 49.) Petitioner does
not appear-to object to this conclusion, and this Court upon
reviewing this pmlion of the R&R, finds that “the factual and
legal bases suppoxtmg this ﬁndmg are not clearly erroncous
or contraty to law.” Ezsenbe/g, 564 F. Supp 2d at 226

Judge Davison's recommendation on this point is adopted.

7. Prosecutdﬁél_ Miééonduct

Finally, Judge Davison' rejectéd Petitioner's claim of
prosecutorial misconduct as procedurally” barred, or in the
alternative, meritless. Judge Davison explained that “[t]he
appropriate standard of review for a habeas corpus claim
alleging pros'ecutorial misconduct is the narrow. one of due
process, and not the broad exercise of supervisory power.
The petitioner must demonstrate that the alleged misconduct
so infected thc trial with unfalmess as to make the resulting
conviction a denial of due process. ” (R&R 50 (quoting
Willicuns v. Artus, No. ll-CV-554l, 2013 WL 4761120, at
*12 (E.D.N.Y. Sept. 4, 2013)); see also id. (A prosecutor's
misconduct cannot give rise to a constitutional claim absent
‘egregious misconduct.” ” (quoting Morris v. Kikendall, No.
07-CVv-2422, 2009 WL 1097922, at *15 (E.D.N.Y. Apr.

23, 2009))).) Judge Davison found that none of Petitioner's
allegations of prosecutorial misconduct—including (1) that
the prosecution mislead the jury by introducing his bank
records into evidence, (2) that he was prejudiced when the
County Court admitted testimony about the potatoes found
both at the crime scene and in Petitioner's kitchen, (3) that
Carabello and . Deslandes’ identifications of Green as the
shooter were equivocal or tainted by police coercion, (4) that
Petitiongr. was prejudiced by the destimony an investigatogas.
who explained the cell tower datay(5) that the prosecutions~
engaged in misconduct by contacting Avila, and (6) that the
prosecution violated Petitioner's Brady rights by withholding
the cashier's check—met this high bar. (Jd. at 50-53.)
Petitioner raises objections to certain of these conclusions,
appearing to reassert his atguments that (1) the prosecution
misled the jury by intruducino Petitioner's bank records
without the cashier's check, (2) evidence ofthe potatoes was
u“relevant and (3) the cell tower data was mlslcadmg (Obj's

48-50.) The Court will addxess each of lhese objectlons in

turn. 18

*27 First, Petitioner argues—again—that “the Prosecutor
had ‘concealed’ the check/information from the Jury which

_prevented the Jury from reviewing_ the check as part _of _

the evidence that could have convinced the Jury " that,
the Petitioner did not use his bank account for criminal
aclivity.” (Obj's 48.) This Court has already addressed
Petitioner's claims reg"arding the check, see supra 11.B.2.D,
and rejects this claim for the same' réasons. Petitioner élsb
argues that “the check was not in Petmoners possession at
the time’ [the prosecution] claims,” (ObJS 50), presumably
in opposition to Judge Davison's conclusion that Petitioner's
Brady rights were not violated because the check was neither
exculpatory nor withheld, (see R&R 52-53). But Judge
Davison's finding that the check was in Petitioner's possession
at the time of trial was not dispositive, because Judge Davison
also determined that the check was not exculpatory. (See id.)
For all of the reasons previously stated, this Court agrees.’

Second, Petitioner argues that “the potatoes had absolutely
nothing to do with the crime or crime scene,” since they are
just “a vegetable that everyone has,” and therefore that he
was prejudiced by the introduction of testimony that pieces of
potatoes were found at the crime scene and thal potatoes were
found in Petitioner's home. (Obj's 49.) This is simply a weight
of the evidence challenge, which this Court has explained is
not cognizable on habeas review. See supia 11.B.4. Petitioner
is correct that potatoes are a very common vegetable and
that “[n]o testing or prints connected the potatoes to the

A\ -4 Etitioner,” but this information was also available to the jury,
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and it was up to the jury to determine what weight to assign
to this evidence, if any. (Obj's 49.) !

Finally, Petitioner argues that the cell tower data introduced
via the testimony of a police investigator was misleading
because “[t]hey show a general area” in which Petitioner's

home was also located, and thus, “the calls Petitioner made

from home would hit off the same tower that service the crime
scene area . .(Obj's 50.) However, Petitioner explains in the
very next sentence that the police investigator's “testimony
had confirmed this during cross-examination at trial,” (id.),
and thus, this too is simply a weight of the evidence challenge
that is not cognizable on habeas review, see supra 11.B.4.
Moreover, to the extent Petitioner is suggesting that the cell
tower demonstrates that Petitioner was at his home at the time
the crime was commttted and that this constitutes an alibi, this
suggestlon 1s mappOSIte since, agam ‘the' prosecutlon s theory
at trial was not that Petltloner Was the shooter or even pl esent
at the crime scérie; R

In sum, Petitioner-cannot'demonstrate- that ‘the prosecution
engaged in any misconduct, let alone misconduct egregious
enough to “infect] ] the trial with unfairness as to make

- the resulting conviction a denial of due process.” Williams,

a

2013 WL 4761120, at *12 {quotation marks omitted). Judge
Davison's recommendation on this point is:adopted.

Footnotes T . L

1. Conclusion

The Court, having conducted a thorough review of the
remainder of the R&R, finds no error, clear or otherwise. The
Court therefore adopts the outcome of Judge Davison's R&R.
Petitioner's writ of habeas corpus is accordingly dismissed

~ with prejudice.

Naall . \A«t i " . Nalall .
As Petitioner has not made g substantial showing of the denial
ol ypvz =~

of a constitutional right, a Certificate of Appealability shall
not be issued, see 28 U.S.C. § 2253(c)(2); Lucidore v. N.Y.
State Div. of Patrol, 209 F.3d 107, 111-12 (2d Cir. 2000), and
the Court further certifies, pursuant t0 28 U.S.C. § 1915(a)(3),
that an appeal from this judgment on the merits would not be
taken in good faith; see Coppedge v. United States, 369 US.
438, 445 (1962) (“We consider a (petitioner's] good faith ...
demonstrated when he seeks-appellate review of any-issue not
frivolous.”); Burdd Media Inc. v Blumenberg, 731 F. Supp.
2d 321,322-23 (S.D.N.Y. 2010) (citing Coppedge and noting
that “fa]n appeal may not be taken in forma paupetjis if the
trial court certifies in writing that it was not taken in good
faith” (italics and quotation marks omitted)).

SO‘ORDEREDT;'“ ST e e
All Citations

Slip Copy, 2021 WL 6127048
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.Respondent filed the 77 exhlblts attached to his Opposition in 13 volumes, each of which is a compilation of exhibits.

(See Dkt. Nos, 90-1-90-13.) The Court will refer to these exhibits by the exhibit numbers assigned by Respondent, who-

‘has helpfully provided an index indicating which exhibits appear in which. volumes. (See Resp't's- Opp'n ii-vii.) Where
- possible, the Court will refer to the exhibit's native pagination. Where the exhibit.is not natively paginated, the Court will

refer to the page numbers stamped at the top-right corner of each page by Respondent, uniess otherwise noted.

Exhibit 75 to Respondent's Opposmon is the prosecution's opposition to Petitioner's Second 440.10 Motion, see infra,
which itself includes a number of exhibits, organized numerically. When citing to the exhibits to the prosecution's
opposition to Petitioner's Second 440,10 Motion, the Court will refer to the exhibits’ native numbering and pagination.
The Petition was filed across two docket entries, and contains Petitioner's appellate brief to the Second Department as

“support for Petitioner's weight of the evidence and sufficiency of the evidence claims. When citing to the Petition, the

Court refers to the document's native paragraph numbering. When citing to the brief slotted into the middle of the Petition,

. the Court refers to the docket number containing the relevant page and the ECF-stamped page numbers at the top right-

hand corner of each page.

Exhibit 74 to Respondent s Opposmon is Petitioner's Second 440.10 Motion, see infra, which itself includes a number of
exhibits, orgamzed alphabetlcally When citing to the exhibits to Petitioner's Second 440 10 Motion, the Court will refer
to the exhibits’ native- Iettenng and pagmatlon

These four grounds for rehef constitute the questions presented in Petitioner's statement made pursuant to § 5528(a)(2)
of the New York Civil Practice Law and Rules ("NY CPLR"). Liberally construed, Petitioner also raised additional grounds
for relief in the brief itself, including that the County Court failed to properly instruct the jury on the use of circumstantial

A-47

N
N

“ 2023 Thomson Reuters. No claim o original U.8. Government Works




Bowie v. Lee, Slip Copy (2021)

10

11

12

evidence and that the County Court erred in admitting certain evidence and allowing certain testimony (though precisely
what evidence and what testimony—is not clear). (Resp't's Opp'n Ex. 16.)
The Objectrons were docketed across multiple docket entries. (See Dkt. Nos. 132-132-1.) However, the Objections retain
the document's native pagination. When citing to the Objectrons the Court will refer to the document's native pagination.
Petitioner attached a number of documents to his Supplemental Brief, which are neither labeled as exhibits nor paginated.
When citing to the brief itself, the Court refers to the brief's native pagination. When citing to the documents attached
to the brief, the Court refers to the ECF-stamped page numbers at the top-right corner of each page in the format of
“unnumbered [page).”
~ Judge Davison noted that “{iln his August 15, 2019 Reply, Petitioner set forth, for the first time, a laundry list of additional
~wcontentions, including thg} the indictment was jurisdictionally defective, the trial,court lacked subject matter jurisdiction
vaer his case, there werg deficiencies in service, and a vague reference to Ryle 11 sanctions.” (R&R 24.n.4.) Judge
Davison recommended that this Court “decline to consider these arguments,” since they were improperly raised for the
first time on reply. (/d ) Petitioner objects to this recommendation, arguing that “some of the arguments were included in
~ pre-trial motions and post-conwctlon motions as well as reconsideration motions, and replies" and urges that “all previous
state court submissions furnished by the Petitioner should be part of this record in order for this Court to render a decision
basedon a fuII review that includes all circumstances!” (Obj's 25.) Petitioner's objections are inapposite. Judge Davison's
recommendatron is based on Petmoners brreflng before this Court; any arguments that Petmoner may or may not have
made in submrssnons to state courts are irrelevant. _
Longstandtng Second Circuit precedent instructs courts “ 'not [to] consider an argument raised for the first time in a reply
brief,’ " United States v. Pocinoc, 833 F. App'x 847, 849 (2d Cir. 2020) (summary order) (quoting United States v. Yousef,
327 F.3d 56 115 (2d Cir. 2003)), and “this rule is consistently applied in the habeas context,” Williams v. Chappius, No.
16-CV-829, 2018 WL 7133267, at’ *10 (S.D.N.Y. Nov. 16, 2018) (citation omitted), report and recommendation adopted,
2019 WL 330630 (S.D.N.Y. Jan. 25, 2019), appeal dismissed, No. 19-484 (2d Cir. Apr. 29, 2019); see also Melo v.
United States, 825 F. Supp. 2d 458, 464 (S.D.N.Y. 2011) (noting, in habeas context, that the petitioner waived ineffective
assistance of counsel argument “because he raised it for the first time in his [r]eply”) Petitioner cites no authority nor
raises any unlque crrcumstance to;ustlfy a departure from this precedent; indeed, given the substantial procedural leeway
afforded to Petitioner in this Action, Petitioner is a partrcularly poor candidate for such a departure As such, this Court
will accept Judge Davison's recommendatlon and decline to consider these arguments.
The Court notes that the Objectlons are written with atypical punctuation, including frequent underlining and parentheses.
Any alterations to quotations from the Objections by the Court are indicated by brackets; all other punctuation appearing
in quotations from the Objections is native
Petitioner includes in the Objections an argument concerning “The Brady Violation" that “[ijn a separate proceeding index
l, No 4143-2015 Petitioner filed an Article 78 Motion that the District Attorney of Orange County nor anyone in that office
wants to discuss or uncover,” apparently seeking the production of certain documents concerning Avila's criminal case.
(Ob} s 27-28.) The Court fails to see the relevance of any such proceeding to Petitioner's claims. First, the existence
of this proceedlng has no impact on whether Petitioner's claim of prosecutorial misconduct is exhausted; as explained,
Petitioner needed to raise this claim in a direct appeal. Second, as Judge Davison explained elsewhere in the R&R and
as this Court will explain infra, Avila's alleged violation of a separate court order in a completely unrelated case and Avila's
credibility (or lack thereof) are wholly irrelevant to Petitioner's claims. Thus, there are no documents that Petitioner could
attain via this separate Atrticle 78 proceeding that could affect Petitioner's claims here.
Judge Davison went on to explain that there is an exception to this rule via Fed. R. Civ. P. 15(c)(2)’s relation-back
provision, where "new claims may be deemed to relate back to the original petition if they arise from the same conduct,
transaction, or occurrence.” (R&R 27.) However, because “[tlhe Supreme Court [has] ruled that each theory under which
a habeas petition could be granted is to be considered as a discrete transaction and occurrence, and simply relating to the
same trial, conviction, or sentence is insufficient to relate back to the original pieadings,” (id. (italics omitted) (citing Mayle,
545 U.S. at 662)), Judge Davison found that “Petitioner's claims of prosecutorial misconduct and actual innocence are
‘new’ and do not relate back to his original Petition,” (id.). Even construing the Objections liberally, Triestman, 470 F.3d at
474, Petitioner lodges no specific objection to this determination from Judge Davison, and this Court, upon review of the
R&R, finds that “the factual and legal bases supporting” Judge Davison's ruling on this claim “are not clearly erroneous
or contrary to law,” Eisenberg, 564 F. Supp. 2d at 226.
Petitioner appears to have attempted to raise both a "gateway” claim of actual innocence—which the Supreme Court
has explained is “procedural, rather than substantive,” Schiup v. Delo, 513 U.S. 298, 314 (1995)—and a “free-standing"
claim of actual innocence based on the Eighth Ameﬁir_nﬂtg(See Pet'r's Suppl.‘Br. 14 (“Petitioner has made the requisite
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.showing required to obtain relief on the merits of an Eight[h] and Fourteenth Amendment claim of Actual Innocence.
‘The United States Supreme Court has recognized that a credible showing of actual innocence may allow a prisoner
to pursue ... constitutional claims ... on the merits notwithstanding the existence of a procedural bar to relief’ — that is,
actual innocence is a gateway to review of another claim which is otherwise procedurally barred.” (quoting McQuiggin
v. Perkins, 569 U.S. 383, 392 (2013))).) While the Supreme Court has hinted at the possibility that a habeas petitioner
could be entitled to relief based solely on his or her actual innocence, this claim appears to be limited to the capital
context, if it exists at all. Schlup, 513 U.S. at 316 (explaining that in capital case, “the evidence of innocence would have

R k had to be

strong enough to make his execution constitutionally intolerable even if his conviction was the product of a

fair trial” (quotation marks omitted)). Moreover, as described infra, Petitioner has not even made a “gateway” showing of

~= actual innocence, so-even assuming arguendo-that he could state a “free-8fanding” claim of actual inf6cence in a non- -
» w4 capital case, such a‘elgim would fail. -

/et /- /-t

13 Petitioner has separately raised both sufficiency of the evidence and weight of the evidence challenges, which this Court
will address infra.

14 Whlle not dlsposmve the Court notes that Petitioner has actually provuded the Court with a humber of handwntmg samples
in the form of handwntten Ietters to the Court and Pet|t|oners handwrmng is qulte dtstmctlve (Compare e. g Dkt. No.
131 ‘with Resp t's’ Opp n Ex 10. ) :

15 Respondent fled the fuII pre-trlal hearrng trlat and sentencmg transcrlpts m multlple sub parts across multlple docket
entrles (See Dkt Nos 90 14—90 32 ) When C|t|ng these transcrlpts ‘the Court wrtl refer to the transcrtpts native page
and Ilne numbers o

16 Petttloner argues that one of the facts C|ted by Judge Davison in support of his conctusnon that the warrant appltcatron
satlsﬁed the Agur//ar/Sp/neI// test was maccurate Spectftcally, Petltloner argues that Judge Davison's claim that “Avila had
personally ‘observed” 'conversatrons between Petitioner and Green, (R&R 46), was false, because "[d]unng Petitioner's
entire time at thejail .. . Pétitioner and Green were not allowed contact!”, and “in order for Petitioner and Green to have had
‘any conversation’ there would certainly be a need for contact and so Avila also lied concerning this issue as well,” (Obj s

44-45). This argument is semantic. Avila told prosecutors that he passed letters and messages between Petitioner and

Green—a

claim. WhtCh appears.to. be.supported.by.the. letters themselves -(see-Resp't's-Opp'n-Ex—10;-at-139-(*Just-have - ———

[Avila] see [Petltloner] at the hut A.S. A.P.I")}—and the word “observed” could easily be in reference to this activity.

.- 17 Elsewhere i in the' Objectlons Petmoner refers 1o Avila as the prosecution's “pr|nC|pat witness,” and argues that Avila “was
a.major and crucial’ part of Petmoners case for the Prosecutor.” (Obj's 52, 53.) This is plainly untrue, and Petitioner's
mordmate focus on Awta throughout the Objections (and indeed, through all of the post conwctton proceedings) is

° ' inappropriate. The prosecutton calléd 33 witnesses in its case in chief, including three. eyeW|tnesses to Green's murder

. of. Nunez and multlple members of Nunez's family.that Petitioner had attempted to coerce and bribe-in an unsuccessful
v attempt to wm Nunez back and not including Avila: Nor were any statements from Avila admitted at trial. As such, Avila's
credibility or lack thereof, reputatlon and criminal history are simply irrelevant.
18 As for the other claims of prosecutonal misconduct raised in the Petition and re}ected by Judge Davison, the Court, upon
review of the R&R, finds that “the factual and legal bases supporting” Judge Davison's ruling on these claims is "not
clearly erroneous or contrary tolaw.” Eisenberg, 564 F. Supp. 2d at 226.

19 Petitioner

acknowledges that Green's signed confession states that Petitioner gave Green the murder weapon with a

potato stuck onto the end of the barrel, but reasserts his argument that Green signed the confession under duress. (Obj's
48.) However, Green's confession was never introduced at Petitioner's trial, thus, it had no influence on the jury's verdict.

End of Document
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Juan Nunez o L 429 °

0 After you met the defendant, did you have

’

occasion-to see his handwriting?

A Yes.
S Mr. Ninez, do you alY§o speak English?
/ afé 2 . /ol : - / ol
A Yes.

Q= After you met_the defendant did he also give you
written documénts?
carAcn v o Yess
Q Mr. Nunez, I'm going to ask you to look at the
contents ofPeople)s 23 for ‘identification and tell me if

you recognize:it?

[y S

‘A - They:are'letters-thateMr.;PatrickdBowie gave me.

fztiQQ -« Are they in ‘the same condition now as when the
defendant gave them to you?
Pt A Yes. rvi\ . V BN e . N
" MR. MILZA: . Your Hotor,:at-this time I'd
.-show defense coﬁnsel People's 23 and offer it
into evideéence. -
- MR. CAMACHO: . Your.--Honor, :I:object.to the-
- relevance.
THE COURT: Overruled.
Again, the juryr-can:give it whatever weight
they choose.

Twenty-three is in evidence over objection.

A-50
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Juan Nunez ' _ 430

2 (Whereupon at this time, the
3 above-described exhibit was marked in
4 evidence as of this date.)
7 5 Q Mfﬁ Nunez, I'm gding to show §§u<what's‘been ;w
sur® sir Juit s st
6 marked for identification as People's 22 and ask you to
7 take a look at it and tell me if YOu recognize it.
8 A That is Patrick Bowie's-handwriting.
9 Q I'm going. to show.you what's:been marked for’
10 identification as People's. 11 and.ask,yoﬁ‘to.look at the
11 contents and tell me if yoﬁ recognize the handwriting ' in
12 Peopie's.11'for'identification.
13 . A Yes, faéfick Bowie's.
i 14 Q I'm’going tq show you the front page where at
15 || the top it's labeled 1, 2, 3. R
16 | -:EL'MR; MILZA: fér.the-record,gthis is'People}s
17 - 15 for identification.
18 “Q . On the front page it's lébeied 1, 2 and 3 on
19 each-pageQ "Do you recognize that handwriting?
20 A Yes, this is Patrick Bowie's handwriting.
21 0] "If you wouldn't mind, put it back in the
22 ehvelope.
s 23 | Now, Mr. Nunez, do youArecall in the beginning
24 of December 2006 .going on a business trip?
25 A Yes. -
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Andrea Lester

Q
taken from
A

Q
. A

Q

_626
evidence as Af-this date.)
Do you know if swabs or ownership éuttings were
evidence related to this case?
Yes. , it ;m- gm

7 ot e . B 4 ote

Is that what you worked on initially?

v Yes.

I'm going to show you .what's been marked for

identification as People's. 104 and ask.you.to take a look.

at it and tell me if.you, recognize it? -

A

Yes, I do. These are the biobags generated by

either me or the serologist in this case.

770

A

What do the bicdlogicalevidence bags contain?

These biobags contain the. evidence that was cut,

basically.sub-items .cut- from the parent.item_so,l,can_go

DNA analysis on them.

Q

Were you also given DNA samples of certain

individuals that were related to the case?

A

Q

Yes, control-.samples.

That. would be Melvin- Green,  Patrick Bowie.and:-

Fermina.Nunez? -

Q

-Yes.

How is it that you developed a DNA profile from

a sample? .

A

First, an extraction takeS place where you(
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revolver related to this case?
A Yes.

‘Q . As well as swabs taken from two different water

bottlés? e , - =
. [ 1 ait 7ol s
A Yes.
Q . And then subsequent to that testing,; were some- .

envelopes. containing other envelopes with letters in them
sumetfed to.your lab?

A Correct.. . . ..

Qe Did you also do DNA testing on those items?
A Yes, I did.
> 67ff I'm gpingﬁfdfsﬁoﬁlyaﬁfﬁﬂatfé'beén marked for
idegt;iicggion,as-People!s 5- through.19 and ask you to take
a look;at them‘apdvtell me if you~recognize them.

_A‘ ‘Yesvbthegé}are‘the_itemsﬁthqt I pérfqrméd_DNA
analysis on.  They're-envelopes. 1 performed analysis on
10 of them. I believe there is 15 here.

Q In what condition were those-items when you
re-.ce'ived‘ them?

A ‘In this exact condition. .

| QO  What specifically- did you do with each of the
items prior to testing them?

LA;; I removed the envelopes containing letters from

this existing container and peeled back part of the

A-53
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envelope_thétﬁs being sealéd.

I peeled that back, took a small cutting for DNA
analysis, then marked the outer packaging here before

returning the item to this packad¢ing and then r&turned to

e /¢ /¢ / ai¢

the evidence receiving to return to the agency.

3QQ¥VW -And any of the letters or envelopes contained in
Pe@ple%q 5_;hrqugh;lg,.Qidwyou alter or change.any of the
substance or anything: on thewdocuments,_themselves?

;jjA;f, -No,. I,didn?tgeven>open them:
Q . ' -Are:the envelopes.and the contents inhthe same
condition now-as when you finished working on them?
- A | Yés, they are. -

MR MILZA: At this time I'd $how defense
.gounsel_Peéple's 5_thrqﬁgh>l9~andlqﬁfer them
;into;evidencé.

MR. CAMACHO: No objection.

‘THE COURT: Mark them .in evidence.

(Whereupon at this_timeﬁ the
-above—described exhibit was .marked in
evidence.as of this'date.)

Q Ma'am, did you prepare charts to help explain

~ the results of your testing?

A Yes, I did.
Q Would that assist-you:in.explaining your

A-54
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A Yes, I did.
Q Now, Ma'am, on item 204" A, the flap from
envelope 1, I'm going to show you People's 5 in evidence,

R

,where did you get the number‘;;to identify the envelope? .

Il st

A This corner here.
L0 - The markings that were placed there underneath.
725,;7JPH1015?.
‘A Yes.
Q. Each. of the envelopes. aregidentified,usingkthat
.circled number on-each of the envelopes?:
A Correct.

Tﬁéylcame to me iﬁ;a-whblé éé'é’ﬁafticuiar lab “;,’
number. So . that's how I associatg each individual
envelope. |

‘Here item 204 A'céme from enveldpeul.g I

.~developed,g partial mixture profile. . .:

When I say, "partial," at some locations of the
DNA I wasn't able to develop any alleles. When I say,
"mixture," because at least one,location;of DNA there is at
;leastithree alleles.

| ¢No,_in.thisAcomparisbnuto,the¢cgntgols;I was not
able to exclude'Patrick-Bowie,A

For instance, looking across the location of the

DNA ‘the 14,15, 14,15, 15,16, l5,16,-so on and so forth,

A-55
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637
even atrtth‘pa;ticuiar area where there is at least}twe‘
iadividuals there is a 12 here, there is a 12 at that
locatlon  There is at least an allele in each location and

I was ablefto develop hlS within his prof;le "

il s /ot e
4

Mov1ng onto item 204 E, envelope 10, I was able

to- develop a mlxture profile of at least two individuals.:

;The major, contrlbutor of this proflle is an unknown .50 we |

declared a. John Doe.
Q.. I'm.going to -show you People's 130 in -evidence:,
and if you could do the same thing..

A ~ -Here -you have items 204 F, 204 H, envelope 11,

'énVéldééfi3wa.t - S S Ao "”',ZU‘?T‘fIm' 
~ Again, -a single source profile was developed.
from these two envelopes 1n comparlson to the controls.

I was able to see that. 1t 'S, a match with. Melv1n

.Greerny, indicating that at:each‘locat;on the DNA he has

alleles'that,exactly_match the alleles found on the

.evidence. .

Items 204 I and 204 J, envelopes'l4'and>15,
jaqain=single;source profiles deyeloped from these envelopes
in cemparisonjto the individuals involved in the case, I
_was;ab;estokfind that there is.a match from Patrick Bowie
with these envelopes.

Again, looking acrossAthe DNA, you can see the

A-56
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:alieles_exact~mat¢h.'

Q So just also to be clear, SO the envelopes 11
and 13 you numbered based on the numbers on each envelope

that arewnow in evidence, letter 11 is.now in evidence as

/e s P

-People's 15 and envelope 13 is in evidence as People“g_17?

- A --- Yes.
- .Q ..:.And envelope 14 that's circled is in evidence as
People's 18- and Reople's-19,isqthe,envelope=numbe¢eq 1572
3 A;”:“Certhw“*:_:
Q. ..-So 14»aﬁd~15,were~a.match:toTPatrick,Bowie?<.
A . Yes. |
;Q‘i"*AndeI“and"TSWare a-matchﬁtowMelvinvGreenE__M_A
.$  _i;Gorrgct.
.Q_;;;-And did_you‘also do~a;étatistical,probability
for,those results? |
A Yes, 1 didq
Again, finding an unrelated individual with a
profile matching these items is .less than 1 in 300 billion
or a hundredwtimes the population,of the US.
Q ‘Xou:only“did cuttings .of :the envelopes:that -the
letters. .inside the outer envelopes contained?
A Correct, and there were cher envelopes I wasn't
able to generate a profile.

9 - These four, you kept the: letter inside with the

. A-57




precharge Conference

what we touched on thls morn1ng9

799
could we'address

MR CAMACHO " Your Honor,

AL
T, . A

THE COURT: Youwhave those art;cles of | R

evidence here?

(Dlscu531on off the record.)

THE COURT:- Mr. Camacho
MR. CAMACHO: I had an application and as

the trial was going on I continued to let the

letters come in or at least to the extent I said

_that they_snggld_nazeﬂbeen connected _and not by

23

24

25

laypersons such as famlly members of the

deceased claiming they recognlze my client's

e

EU—

handwriting.

——— .

Melvin Green wasn't brought to testify and

omreeend

Tt

who wrote some of the letters hlmself and their.

oy e SR

[
S g e T T o
P——— et T P
R e .,-—~'-'.........._._.... .

handwrltlng, you know, was not verlfled except

' for Melvin Green. by his wife. That's a

layperson.
L/

Patrick Bowie and Melvin were both I believe

r—I"\Iothlng came

—.
et e e = s

taken for hand writing analysis.

1n from the expertgand the confe831on by Melvin

T o v e s e I [

Green who was not allowed in.

Some of these/%bgég refer to a confession




800

and if the letters are going to come in, which I

PR

think they,shpuld at least be _redacted. -
SIS

S ot et e irea, e PSS 2

- it st o
The portlons relate to the confession By

Melvin Green should be redacted and anything

e

regarding false alibi, especially since they
request by Melvin Green of my client to create a

false alibi and My client has never agreed in

any of the letters to provide him with an alibi.

i think it's too prejudicial.

R — - p—
\

o T

o~
/e

"I believe;yo ; -wthehsame"reasons

(/

\\ the confession could not come in through the

l
) detectlve, it shouldn't come 1n through the . \

ﬁl letters. . .. : . y\ S —
T : ;

I believe.there's also case law regarding
the false.alibi should not be'used unless there
is some reason to belieﬁe that my client.
participated in assisting the creation. That's
NG TﬁE COURT : »MrQ Milza;
MR. MILZA: Firstly, Mr; Camaeho never

objected to the entrance of the letters into

evidence.
“He objected%hég the family members were

viewing letters and identifying the handwrltlng,

e e
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AN,

/ «i?

AN

ot

admitted into evidgggguét the time without

T v gt g e e T T e .

objection. I've just gone through.them._

PN )

A - [CH

,.There was testimony.,.as to whetre tﬁéy came e
J b . A

/ol e

from, where they were seized. There was
testimony with regard to DNA on a number of
them. There was testimony with people familiar
with the personalities and familiar with their
{handwriting and, again, I read the 1etterf
Anything that, as you pointed out, even that

"Mr. Bowie says with regard to anything that

12
13
14
15
16
17
18
19
20
21
22
23
24

25

e

VR4

Mr. Melvin may have told the police can be an
admission against penal interest and that's not

going to come out.

| ; As‘to what Mrg‘Gréén says,~I}meaﬂ}i didn't ..
Aread anything in those letters that talked about
‘his confession, only what Mr. Bowie said about
his confession. In fact, Mr. Bowie wrote tbose
iet?ers.

Those have been placed into evidence without

objection. I'm not going to 9o thxbugh
line-by-line now in an. attempt tO weed out the

one or two syllables here oOT there that may be

objectionable, because I've lboked through them

A-60
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Summations

AN,

R
/it

843
You're talking about somebody's life, the

" rest of his life. You'rthalking about accusing

Af.

AN, )
AN . =~ . Nl
someonérof Murder in ghe First Degrée- based on
s /e ! ’/’I.)‘»

phone calls when none gﬁﬂtgg;ggher stuff
B = o

matches.
—— e

™

The gun doesn't work out for them, the DNA

doesn't work out. - You have an envelope, one

P

envelope, that matches back to my client. I
TEEIEEGE’ﬁhat's a match and that you don't
- know -- they had a donor, a John Doe donor.

X

‘rbie

That was a major contributor in a large
quantity in the envelope and they don't know who
he isf

Néggdy_knowé'Whoigé is; but Youféemember
hearing testimony from the corrections officer
giving you testimony.on the location and the
hous%ng of three inmates, Melvin Green, Patrick
quie and a-third inmate, Marlon Avila. .

A You heard that he went with his attorney to

d s

the district attorney's investigatof fo‘turn
over these envelopes.(}%?

Who is that? He's obviously someone they'zxe
trying to get as an informant who is trying to

A-61
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1 Summations ' 844
2 - How eid they have contact? They're not in
3 ;' - an ereavwhere‘they can contact each other,
4 - Patt;cklﬁow1e and Melﬁip Green.. Se'tgey put :: ~
5 this person in there to come back. -
6 ﬁe's apparently trying to coax them to write
7 _eertain things. He s Wrtﬁifg_éfEEEiE,EEEEEE_EPd
8 '¢} yet’EiE”Eigewrltlng ;EELE_tested or brought in.
9 ; ?EEEE_i§_EQ_EEEéEEEEiEE_EEEEEE_EPat says this 1 is
10 MW 'giiis patrick Bowie, t}l}gj
—~%L~Q~ Marlon avila, this might-be.from visitors.
£ 12 There is.no one who comes in and givesAyou a
,. 13 good analysis. It's all written in codes and
14 stuff. I don't know, they" re.txying to say )
~ 15 | thingel You don't knew what is ectﬁally'being:‘ %
16 said in the letters. vou don't know who says
17 it.
18 - >¢1 The letters, YOU don't know who qgtgglly
19 ¥M Yfgte'them. That's the most important thing, )
20 because if Melvin Green is admitting to
21 something, that doesn't mean thatAﬁy ¢lient had
22 something to do with it and vice versa.
23 1f Melvin Green is trying to get an alibi B
. o
24 and my client 18 not agreeing to provide it, he U"' ¥
25 can't prevent whﬂk's sent to_E}m, espec1ally %




Summations o o - 845
‘brought back by an informant saying here, this

has been sent to you from Melvin.

AR,
o RN -
AN b o
7ot AR,

. AR " . AN - . A S
sl ‘" You'rye in+“there. Yqy'rewlocked up, , You're

/et

being charged with murder.- You're trying to
find out what is this guy trying to do. ﬁhat's
he doing? What's he saying to the police?
You're interested in reading these letters and
you're‘interested in getting them to your
attorney to see what he thinks about them.

I have these letters. I have them here.

When you visit me, I'1ll give them to you.

There is different things. You don't know

why - or what.f— well,Ai meanf at the end of the

. . “o
.. 0
v

day you'fé going to maké*thét determinéﬁidﬁ, but Co

I think, you know, if you're trying to prove

someone guilty, especially when that's the only

thing -- now you're basically conceding are we

¢

‘going to rely. on these letters because we have

no evidence. All the other stuff really doesn't

Sy — A
7

_help.

Yet you won't bring in»é handwriting expert,
make that.analysis} have him come up on the
stand. . .

This A%éeg%s written from Melvin. That one -
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Summations 846

is written from Patrick. This was a visitor.

This was the informant .

AN,
“\N
AN g

S ‘ Nl ' . e AN, . s
sur e Thep you can figure ouwt who is tyindg to . -
. o T et e T e P
’

induce someone to say what. Who is making an

e

admission, who is not and if théy had something
to do together of whatever.

There is no evidence in this case. There is
no direct evidence and thé circumstantial
evidénce doesﬁ't meet the-required, you;know,

certainty for you to reach a verdict beyond a i

'reaéonabie—doubtf“w“

I just want to ask my client, one second, if

there is anything else heIWants me to add, but I

think'ﬁhat‘éia cénélugion.}\ '_ . = ' R B
THE COURT: Jurois o
MR; CAMACHO: One second. Let me just ask
him.
(Discussion off the recoxrd.)

MR. CAMACHO: Ladies and gentlemen, they

22 dor{'t have any evidence. There is no blood on

22 the boots.
23 _ ' To go throﬁgh it again, the phone records in
; 24 this case, there is no direct evidence to my

25 ) client. . A~64
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120
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14

15

16

17
18
19
20
21
22
23
24

25
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847

There- is no evidence he paid anyone -- hired
anyone. Tﬁere is no evidence of any pridrf

j;higgbry of doﬁ%stig violencér~'LN' - .

LT Jat o

"“In the end, éH%Acircumstantigl evidence is '+
not proof certain enough to make you reach a
verdiét of beyond a reasonable doubt that he's
guilty.

So I ask you return a not.guilEy verdicﬁ,

which is the only verdict that would be proper'

here. Thank you.

B T A L TR

THE COURT: Jurors, we're going to give you
a'quick.break, give Lucille a break and we'll
~come back out.

: Please'ddn't.@alk about this case until it's

'
t [ pot Lt

been given to you.
(Jury excused.)
(Recess taken.)’
(Jury entered.)
THE COURT: Mr. Milza.
' MR. MILZA: Thank~you, your Honor.
Good morning, ladies and gentiemen.
The issues that you have to decide in this.
case are whether or not from the credible,

believeab%§,6§$1évant evidence, did Melvin Green




:/,

.f‘\
i
N
LN
’ar

ADA Mims

%{\5 ¥"\\S» S mﬁhﬁ \ond (*\d-\:\ AN '1
Spoke o qyon Beree T heve
begy J@ygw Yo %9@(}% o iy

AL . - / -
. . ] N i .
— . :
S . e Naul 4 ’79 [’\7/ () ; I P
il ' / ot L e

, 1 \’\ﬂ\/{@, \(D‘@z [\\, N CO\\QW@\— (’/Ul.)#o
| Prback oadie) The been e
= 00 behueent by paid Creens

S Tove mls0 heve wnessiges L Hen

| E\D\) @ﬁﬁtrm lL. A @(e.g\/\/. A LIPS
ER o el ereed 4o [m(/m(jg his
POl o s’_\r ]« Lo codmid
Shalemendt e Sry he cussnA
e I €W \50 J@\c{ me. -4'_‘[’w-ff-—~
Grepnd (IS St & e caliv
INTS Lv’]xe/g; ¥ Ao )’\6_’ LCps

A-66



Ege J@ wmjr %%«; B 5
o%/ Sé@ f\?awéﬂdb
;\\ Prfw\cﬁ he \jted He |
| e oo f@ci Vel Jo cﬁmg

&Mr\tm \?rw M\{aﬁts ‘/\D\d P

CJ( __ ﬁ, ANS.
%5 6[50 gfw@_ e o peblges 1
= o N /\fw\q\@% “‘“*" e {U{—“%@— rCent ——~i~—~—~---~—

‘Prr’é d AN e Ve _) T've b@a/

vmf f“j fie mj ij‘ﬁﬁ | F
AR Ldé’,WJ’e J’O \,\(m »@/'Ujg’ﬂ%/s S
’r‘*’cJ— }\la’I/Q/ /\@71" /4“’.9752’_‘/ x?/\/(ﬁ/;é//\iﬁ .

f.,\ {/ a NG¥ Sole gie me

41; Covti-becavse dhere pe Pecple

M\J@\s Vool cobp ol | demond 3 e ud—

1( %lﬁ\ﬁ Drys oo, /(,Lj c§Geces
' o Netze Qe m 5

P e Nl n@w e
H;\ 9;0 LJ{%’?JW\( V)@,\ k. : 5

\%”641 C”—_—(’T—

’ﬁ’\ A \L \/Ouk
Mﬁﬂd}i Pl

WTa%

A-67




AN

’ f ﬁ\ﬁ \mé’ﬁ 411(/'/\" /Vbt, :azlw <{‘/Ucu |
/ Wb Hhe bﬂ*d‘ N Chine e,J ol
He SEna) da st )\Uuu jou\ 1
C_,ﬁ\\) D + k\V(:U‘QN f}uL 6% /s C\//(ﬂ"fﬂex//'l ",;

3\,41\55 ‘Pf\;m(j i i ;3/ }J‘)j&é/\J 'I
- lso 0B J"J/W e, ﬂévwwL ,,’

Pk Lmﬁ*ﬁf( tore Jo See /

Py

}\1/\’3 QWC] lwﬁ\) the {Pru R (S

1

i

/ 307\”\]%’ %@% . &1@367;1“”-5,& wp
}\@(m So %\e,\, Con giﬁfﬂ\, \Sﬁ@iéff JL
é/}\f()bﬂ\/ @\/Ci'

T\T Z_ (‘,gv\‘ -] /H\//\fjg J\Q’ \&)J J‘)ﬂ, ‘I‘ S
G U\J% Cﬂ’ ANC( l
;ung’@drc, ofle M - o /\}b / '
| | I
| |

|

A-68



. Deal ADA Mills

D

..Le{l\e' S NI NSO CoF

b 1\\\) {mleg T Neve Nvf,
m {
PeRt . A

" \ ——

30 S LS A

LNk SeCoead.

e
o
RS M\?\) %r@_‘&é& N :,y # ex
| Q}ffﬂf’c’, Tabe mll Ralits ma;\‘;e_,(j
15 Nov Frozed, Ve POV (Tee
Q\'@W\ . d\ \"QFC T é‘u&)ét"}é@c
SN Cath ol 95
Eussinble, , ot vihent

G N oo hav-C bhel

e _.\/.e:.e\.w)f\{h A ﬁ_,c.@Jr': ek

oy ok, Creen” Aol

sead o ol Hhese letles)



- -CT
DD Milern
LJW\SYC, \)u,\ \36\%(@ VJe \(\PsQ\,

‘x\f\t GOCONCY NBNE,
L hanie 2ome Jar - L.m@qjgmd’

- L Lf\ [\s( (_/JT S P , b\\lb kJ_\:_ -—L‘)\%

{MCL/ \JL/\,U— —CEerSpRA Mﬁ—%“" —
bBL I \(\V’S\Ib\Q %(5 QFO(Y\ \odrb
\\>L \om@\c PMC, ﬂc»ZH\ Y%buw}\
5 K)(\Ju\t W\Q \\Q RAIN &\j B
"O(— T XV _L_ P‘\ELJ \’\P%\f '
SN\'D 9>£>C\A3r Xr\&, QL\%buﬁ Ljﬂn\%
HUY\ S s A where e Sy
o Prgve yuvd&\) NSNS F '
‘\\,\2 u(—« jé_a i((z&\’\ wf\ *’&' \C) zfudé‘l ~{¢ (

' \«\F\r\,ﬁx “
l‘«\i@\\\\tﬂ SOAS B‘r‘p\} f\L,‘ ~\1 N \Li\ A
K u\k< (o Ll f;\k/}\(’ NS .
W Nes Ly L\qﬁ - Yene ‘v%ba;\:\‘%

A-70




e
. b ALR

g all

T, . g
1% "="‘<"—\'"\‘VC—Q_ &\c')\') ] 31\’/ ) U h
Ly\i.)\,\,\“ ‘;1/'\1‘\\) i 1 ,-r j Lo

e

-t

.-.4,
~

P A T =T,
Moty “‘*\) i SO Wnere

= \ o S e
T (} \D \\f’x\'(\_ \\}l\\\'. [ C‘“\ YO “,L/"\.("{l:« “-:\‘{;{\

\ r\

?\Q D\WE ‘\(‘\\%‘\!J\) \\JCC-:/ \), \/A', - \ \’\\ (N(,

il kmrkr LoCR ,\,\w(u{_\

— . o o
! {\y--\ ;.\,‘ 5 Qoe ¥ Lf‘ﬂ_ }\\ (&‘L‘(,._ "&"i " i o

AN,

Nl

2l

e

S, B N U | L e

-

l\ﬂu\ \fL \/(
seln il

A-71




M S De me s T fng area 7 -
C pornd Floce. ' » g'
T et 40 Couebenth pabrick
Ay pﬁ_&,ﬁulj‘u& Seend hijm Oere f

N .\J(Q%@gm\ umwjiww Room 1 the. P

«\rm We ve Sl 1 el 75(@/ f

! UJ'@U?L- %Cowf“w/f/) A rm |
he tgl me £ 1 nvond me| |

e LT i

%-icé%é-—ht-r—\f-\——\(—\-aﬁ —«-~}-\e<--—\(x—ﬁw>~~% o

v lead mel , he Qid he Seen
The ’k\ou;&c'{\\\"‘j \ochord on my s
. Elvedope. Do 26Cel; e Shmef- |

'-‘er\mg At e Sleele el me -
abod e cere aborl how Syl
| ﬁssmc\ J@H N h/m, /%w@/ /qf@
he Yold mel wt o opll Ny
Lhen & was cbwe bt do met |
,}\(m D,C%e.(( Cohend H,\e;\)__ m&-fr G
bedvee e L \Y\»«g@fd\; , e \\A& .
0 ‘Qnom “\\Q,\ Conere Lc c\cc@ T
A \Drm() e\ Beelc dd W che ,

~ ‘ A-72 o




AAAAAAAA

chile e cm el o, he
~ Suleh g N e CPSTP s

e me,\ em’a\gf 2K iy

QDH\ o9 %&\MM to ¢ ‘&{‘

mdg C\?;.:E%L\m \\,
he i ok e Sod &a o

et RWCIRELINGRTIANT Y L LT

S e vnc e ot et s LT

' his MB\?@ ﬂn/ ¢
wwm_ﬁe\@\Q &Jﬁj)\'( m@% Dy &u

Shid he Ir\ >

\ i iX Q?sﬂlb S0 PEe
g@% NEM \c%)\\ M?\ bﬁem mﬁ\
N 80%_ e NVQ \\ \C,\’LQ,d \’\
\Q (\r‘(/ C> ‘\mr(\ (DQC
S\\D@ P\'\J //Vl 72@ /4:)7@(
L\'\ u}P %’P Somﬁ ijf\ﬁfl
(,ul\er( &f el done.
Thate cihy he colied him o
lffjr' \\\\(\ a[\l[)h/ ﬂL LLJ% (7/0/\["6
[}tx‘é -\\/O TCL \(\IW\ U()

he alsp Smd he CL/L/ %[)7@‘ ,:

-A-73




Cele b ol e Ne e
Cped o et
 NRPPEN 50 e, qiR e Told |
,}\’Wﬁ Che &{) XYXY\Q/ QEﬁ\”CQN\(/ \GY\(LL f
o8S redeneocl Shey | Jopcad Yo
PR el W@ N Yoy e

\

(.' O P _ﬁr_\@;_JY(_)_(el_ﬂ/Y\/e J_@__')_é_ ’;,;m_—;f —
e

\ J(Jr\eg %t’, N‘f&lﬁ §€> -C/vmf e,
his S&Qf@m@d{g mnvd- he C,LZ'//

o hing bt et |
ey S&J/%f/\’] » ASecd /Pﬁ re |
o= ek Yo Sy Hhad [V |
el el g GG A |
He Soe. MoNey RO o |
Froed he arve . the hdddpe
Cnd e Coll the sl recs s o
) (O \S}fﬁ/\/&:i" ‘I”«’\}}).-{ 1”@ ; N )

A-74



O /4 10[) /c;/’r\} Md fﬁu Ceoct

Raal

@C’&“ + D%
"““FB ?{’Qrfvé;
Cji*ﬁ A f[ﬂ/fﬁaﬁﬁ&

. @C;)'A/(/e% 7Lf jw"OP | |

G 0bas

ie@:amaﬂe ch/

o8 % S Sloes

',‘C Qeud/ o go

TR s
“i

A-75



%’“Enéerprint response on 12/27/2006 10:13 pm for transaction 8092455 -

Page 1 of 24

Fihgerpri-ni: Response

NYSID : 65927852

New York State Division o{ Criminal Justice Semces
4 Tower Place
Albeny, NY 12203-3764 .
Tel: 1-800-262-DCJS o -

o Chauncey G. Perleer, szecbor of (;r;mmel Justice end DCJ Commissioner S
Jeid ) .
Identifi cation  Summ mary  Criminal History  Job/License  Wanted Missing NCIC/AII
@ Transaction Data 1
. MARLON PATRICK AVILA
8092455
Agency ORT: . ".NY0356300 -

beaType of Submission: ARREST
GiDate Fingerprinted: December 27, 2006 12:00 am
Reason Fingerprinted: Adult Arrest .

‘Arrest/Charge Information
Arrest Date: December 27, 2006 09: 00 pm (21:00: 00)

N ame: MARLON PATRICK AVILA
Date of Birth: March 17, 1973 .
Country of Citizenship:  USA
‘'US Citizen :

Sex: Male
Race: ‘Black

. Ethnicity: Not - 5
" Age at tim# 6ferh e/arrest 33. ’ e A S N

Address: 1960 PARKAVENUE NEW YORK NY 10037

Place of Arrest: Town of Newburgh, Orange County , NY

Arrest Type: Crime In Progress

Date of Crime: December 27, 2006

Place of Crime: Town of Newburgh, Orange County NY

Criminal Justice

Tracking No.: 58660152K

Arresting Agency: Newburgh Town PD"

Arresting Officer ID; NBT11064

Local Person Id: 101772

Arrest Case Number: . 0627696

Arrest Number: » 101772 :

Arraignment: Newburgh Town Court

Arrest Charges:
-~ Possession Forged Instrument-2nd Degree

PL-170.25 Class D Felony Degree 2 AQI?GS%

httne//10 71 8A 2harahmienalrot ienPmmanIMN—41 445819022 KEAACNCNALAAIIANNANNNAINACA Y 190 Innne



-

——— _.‘4__HistdFy—Cdnéolidaﬁon—;-wPreviously identified unider the
records to reflect the consolidation of this number(s) to the current NYSID number 6

' r Zhgcrpn'nt response on 12/27/2006 10:13 pm for transaction 8092455

© Transaction Status Information

Activity Date/Time

Initial Transaction Received December 27,2006 09:48:23 pm
Initial Transaction Received December 27, 2006 09:48:23 pm
Transaction Completed December 27, 2006 10:13:30 pm
Rapsheet Produced December 27, 2006 10:13:42 pm

. AR, o
A AR ’ h .
Ledd

Llapsed

25min

AN

Lo

Page 2 of 24

it - -

@ Attention - Important Information |

 NYS DCJS kepbsitbfy'R.eépbnse

* See Additional Information at the bottom of this response for more banners pertaining to the criminal

history Ll

A DNA _saip_ple has been cqliected'_from this individual to be included in the DNA databank. To verify
that this DNA sample has been actually analyzed and added to the DNA. databank, call the DCJS Office-

of Forensic Services at (518) 457-1901 during business hours.

Violent Felony offensé(s) on file

[Consolidated from NYSID

onsolidated to NYSID

iConsolidation Date

following NYSID qumber

28195200

526774

Jan 02, 1990

6526774

65927857

Jul 09, 1992

Wanted information included in this record; -

592785Z.

—s). Please change your

@ Identification Infbrmaﬁon

\ Name: ’
. L MARLONPATRICK AVILA

( ATRICK MARILON J ANDERSON
- YYGUAN SHABAZZ ARLON AVILA
ON ANDERSON MARLAN ARDERMAN
ALREDO OLIVO WESLEY L WAMBOLD
ALFREDO OLIVO MARLON PATRICK AVILA
{ARION PATRICK AVILA MARLON MC NAUGHTON
ON AULLA MARLON DAVIS
LON PATROCK BLOODY SHABAZZ
AYQUAN SHABAZZ . :
“_)ate of Birth: R
: Mar 17,1973 Mar17, 1974 Mar 17, 1973
. Mar 17,1975 Marl5, 1978
Place of Birth: .
X New York North Carolina New York
Jamaica Virginia - Unknown
A=77
httne-//1 N 71 SA arehananaloat fnmlenn T a1 AICIANFArr s rme i e L
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Inmate RAYQUAN SHAEAZZ (65927857, 97-A-3435) s separated from the
> was housed in court~ordered§ ockdown status, against

following persons with whom hﬁ
whom he attempted to “snitch”, -

+ Mtyeeenrrres,

Ricar._(iq‘Mora_les - (6651708L}

Ralpti Alicea (67433650} i
_ GlenWhite  (5216191L). o Hl
r David Johnsen~  (5549683J),.- ~ | o H | par O
- FipeMian T (erosesszy T - g : N
HISTORY OF MAKING FALSE REH:-PORTg

Inmate RAYQUAN SHABAZZ (6592785Z, 97-A-3435 guas a long history of
contacting law enforcement agencies claiming to have informgtion about criminal
activity-for the purpose of beingitransferred from DOCS 1o local custody and to attempt
to obtain other benefits of his affempts as being a cooperator!| In a number of these
cases he has made up stories gbout judges, prosscutars, lawlenforcement personnel or
witnesses being targeted. Upon investigation, these asserﬁo’élé have proven to be
meritless. Additionally, in sevegal of these cases inmate RAYIIUAN SHABAZZ
(65927852, 97-A~3435) has enlisted the aid of other inmates,!!oﬁen through the use of

- coercion,-thregts-and-intimidatign,to-have them-provide-information-that will lend—
credence to the false reports he has concocted. "

2003, because of his.conduct i making false reports, and after having been warned
. repeatedly to cease making such reports, RAYQUAN SHABAZZ (65927852,

97-A-3435) he repsatedly sought to provide information to la}p';'enforcement'about
varioys alleged criminal acts, including threats against va’r‘foufsl ‘witnesses. He has
‘asked correctional staff to send out notes and to call the inspector general on his
behalf. In the Summer of 2001, he provided to a correction Caiptain material to be sent
to the inspector general which Was then forwarded to that Offjb'e pursuant to Department
of Correction policy. The inspgctor general then forwarded tfié information to the

-+ court-appointed‘special master, [n the Summer ef 2002, RA{T{QUAN*SHABAZZ _
(65927857, 97-A~3435) soughi, in writing, the assistance of éq{e court-appointed special
master to provide information about various alleged criminal }%onduc’t. He regularly
requested various correctional personnel to contact law enfor¢ement on his behalf to
come to see him about importsint information he wanted to p‘f-évide them about criminal

activity. : _xj! L
o df
3"'

While being held in court-ordered lockdown from Apriligy, 2001 to November 21,

iR ={-H

YIooTTTE ) ¥
eeacucoto i h

L1

Rayquan Shabazz (65927857, 97-A-3435)- Security Aleri Page 4 of 10 (11/21/03)
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T
Eil

detective. ‘Durifig this period, RAYQUAN SHABAZY (659278@2, 97-A-3435) made

oley

inmate CP draw diagrams of the entrance to the Office of the Jistrict Attorney of New

" York County and of the Judge’s entrance in the Courthouse at! 100 Centre Street,

Investigation revealed that whilg inmate Cp had riever seen those entrances,
RAYQUAN SHABAZZ (65927857, 97-A-3435) had seen them in the past when he had
arranged for detectives to take Eim out of Riker's Island and h‘{fng him to the Office of .
the District Attorney of New York County to meet with an assiljt'ant district attorney.

Npril 9, 2001, inmate cP

/aie

~Beginning on March'31, 2001, and extending through
and hi¢’mother made a seffgs of telephons calls 1o the office & f New York City
Departffient of Correction Inspector Genera| comnplaining thatiRAYQUAN SHABAZZ
(658278527, 97-A-3435) wanted . Judge Goodman and the assfé'tant district attorneys
killed, that RAYQUAN SHABAZ:Z (65927852, 97-A-3435) male him write notes about
these threats, draw diagrams of the Courthouse judges’ and Gffice of the District

Attorney’s entrances, and meeg"with a hit man.

On September 10, 200z, RAYQUAN SHABAZZ 6.3‘"915 ’852, 97-A-3435)
pleaded guilty to Falsely Reporting an Incldent in the Thitd Daaree, in violation of
Penal Law. § 240.50(3)(E) in tift in the Cour; Lof New Yorlk, on or ahout March 10,
2001, he Knowingly reported, torveved and cittulsted falie and basejass
information by gratuitously reporting fo &s law enforéerialis officer or agency an

allegedly impending oceurrence of an office and incidentiwhich. In Tact, was not

about to aceur. in this regard, RAYQUAN SHABAZY (65921852, 97-A-3435)

admitted under oath that on Mafch 10, 2001, he contacted an|FBl agent by telephone .
i - while in-Manhsttan to report-that there was a plot to kill Judge|Goodman and an

assistant district attorney. Giveh the fact that he had been injf:justody on this case for
more than the ninety day maxifjum sentence he could receivi'on this case, RAYQUAN

SHABAZZ (65927852, 97-A-3435) was sentenced to fime sehved.
)

\”’%&T‘,}PERMANENTTINJ NCTI NAGAINS!'I SEEKING
TO CONTAGT LAW ENFORCEMENT TO PROVIDE

INFORMATION ABOUT CRIMINALIACTIVITY
WITHOUT PRIOR PERMISSION OF THE COURT |

On November 20, 20083,.the Honorable Carol Berkman!, Justice of the Supreme
Court of the State of New York - New York County, issued a bermanent injunction

against RAYQUAN SHABAZZ I§65927‘852, 97-A-3435) which ;i')rovides that:

4
n
0}

i

=== i
e

Rayquan Shabazz (85927857, 97-A-3435)- Security Alert Page 7 of 10 (11/21/03)
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. "ORDERED that the above-captioned defendani Rayquan
-"8habazz (NYSID # 65921852) is permanently enjoined, barred and
prohxblted for the remainder of fime that he is eithetlin custody or .
. under parole supervisicm on the cases for which hej is currently
serving a sentence of six years to llfe as a persistefit violent felony
offender, from contactmg directly on his own and/or thigugh others any
~.law enforcement personriel [including but not limited tolji judicial and court
. personnel, prosecutors, attorneys, inspectors general df their staffs, police”
“or peace officersyinvestigators of any government ager’ncy, parole or
one probatlon officers}-except as specifically provided herelfi, toteport any o
/-« gllegations of criminal cgnnduct other than to report that he is‘the direct -
wct:m of a crime. lt is fuither :
ORDERED that this defendant may contact his probation or parole’
officer, if and when onejjs assigned to him, but such cahtacts shall be
limited to discussing only matters concerning himself gnd not any
al!eganons of criminal conduct by others. If his probatgon or parole officer
"inquires about criminal conduct of others, the defendadf shall immediately
-, contact the court-appointed special master in writing ahd by phone to
" report this to him and shall supply the name and phoné number of the
probation or parole officer in queshon lt is further 1§’

ORDERED that g@ny time this defendant is conté”: c,:ted by law
- enforcement personnel, . including probation or parole gfficers, about any
criminal conduct by others, the defendant shall lmmecf ately contact the

—eourt-appointed special master in writing and by phonc (unless heis -
unable to do so immediafely because he i is incarceratéd, in which case .
he shall do so as soon as he can reasonably makeisuch cohtact, and

shall enlist the assisténce of his correctional couriSelor or similar
correctional staff’‘perspn, or his parole officer in o der fo do so) to

- report this to him and sfiall supply the name, agency cpd phone number

rof the law enforcement:person in questlon Defendan shall also nofify

-such law enforcement personnel that he is subject o ’cms injunction and

.shall supply to such law enforcement personnel with th e name, address

and telephone number of the court-appointed specialimaster. It is further

ORDERED that while incarcerated, this defenc-alnt shall not send
out'any mail, directly by:himself or indirectly through Gthers, except to the ™ %
court-appointed special master. The mail shall be sefjt to the court-

" appointed special master along with the name and address of the

" intended eventual recipient. After.screening the lettefjto assure that it
does not violate the within injunction, the court—appo:éfed special master
shall forward the letter io the intended recipient. It is further

ll“l

|
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ORDERED that if fhis defendant Wisﬁhswﬁk!aa!mﬁmgi@n to
law enforcement about any criminal conduct, he shall seek this court’s™
“perission to do o by Wiiting to he court-appointed Spkcial master
Tindicating what informatigin he wishes fo providé, about whom the o
information pertains, and: how he learned of this information. The
court-appointed special master shall review the request and conduct'such
investigation as he deeris appropriate and then file a report with his
findings and recommendations to this Court. If this Colift grants the

e application, fhe special pjaster shall then contact the a’f%pr‘opriate law -

.«  enforcement agency to pass on thg,information and shall notify the "
defendant. THE DEFENDANT IS NOTTO GONTACTIANY LAW N
ENFORCEMENT AGENCY OR ANY LAW ENFORCEJMENT ./
PERSONNEL TO PROVIDE INFORMATION ABOUT ALLEGED ¥
CRIMINAL GONDUCT (EXGEPT WHERE HE IS THEWICTIN). HE IS
TO AWAIT BEING GONTACTED BY THAT AGENCYAFTER BEING
INFORMED BY THIS GOURT THAT HIS APPLICATI@N TO PROVIDE
INFORMATION HAS BEEN GRANTED. If this Court does not grant the

defendarit's application he shall be so informed in Writf;i\'g. It is further

. ORDERED that any time this defendant is tranfg 'lerred or removed
from one correctional fagility fo another, correctional faf_&i!ity orto the
custody of law enforcement personnel, he shall immedjately notify contact
the court-appointed spegial master in writing to réport this to him and shall
supply the location to which he was transferred ot brogu'gf;ht. If he was

—— ~faken from correction custody by faw-enforcement personnel-otherthan———-— -~ -~~~

correctional staff, defengant shall immediately contactlthe court-appointed
special master in writing to report this to him and shalﬂI supply the name,
agency and phone number of the law enforcement pefr]s;on in question.
Defendant shall also notify such law enforcement peréc'mnel that he is
“ subject to this infunction.and shall supply to such law énforcement
_personnél with the namig, address nd telephone nunjper of the
tourt-appointed special master. . It is further T '
QRDERED that if and when he is released io ;:Q Irole, this defendant
shall promptly notify the.court-appointed special mastgr, in writing and by
phone, of the address where he is residing, his teleplipne number, and
* the name, address-andtelephone number of his parolg or probation-
officer. Defendant shall also notify such probation orparole officer that he
is subject to this injunction and shall supply to such pE;b'bation or parole
officer the name, address and telephone number of tl}\e' court-appointed
. i

special master.”
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- - Invissuing this injunction Justice Berkman found that, “fwihile [Rayquan Shabazz]

exercise of this right has endan
judicial process.”

[h

In explaining the reasons for the issuance of the permanent injundtioh against

'has_ a constitutional right to free'dom of speech and to petitionifor the redress of
grievances, his past persistent, _thoroughly documented condutt demonstrates, clearly
- and convincingly and, indeed beyond a reasonable doubt, that permitting his unfettered

Eered and will continue to endanger the integrity of the

T T T e e el
i

7 ot

RAYQUAN SHABAZZ (65927857, 97-A-3435) Justice Berkmisn wrote, “[{]His Court R

makes the follewing additional findirgs by clear and convih'ciﬁ;q evidence: (1) JRayquan

A L]

£ el®

Shabazz] has persistently. made up false reporis about ths plz;alrjned assassinations of a

judge, prosecutors, correction gnd police personnel, and withesses in an atternpt to

curry favor with law enforcement and obtain special consider:
[Rayquan Shabazz] has enlisted the aid of other inmates. (23
persistently gathers informatiory about criminal conduct from

and from news stories, and they aitempts to use that informal

tion. In doing so
[Rayquan Shabazz]

{s'tening to other inmates

kbn to persuade law

enforcement to use him as a wijness. (3) [Rayquan Shabaz%"] poses a vary
significant threat to the infegrity of the criminal justice pgia_‘cess. (4) [Rayguan
Shabazz] , who has on severil occasions created the ap;?,éarance of threats

against a judge, prosecutors; police and correctional paf:

-witnesses, and has used other inmates to support these

that some other Inmate will actually act on one of these i

() Despite being wamed on geveral occasions over the past

[Rayquan Shabazz] persists irgﬁrepeatedly engaging in such &

sonnel as well as
Taims, creates the risk
brlcated threafs.
several years to desist,
onduct, even while in

1
! 1

i ~ |
!“H' VICTIM PRONE

lockdown.”

Because of his ﬁef’siste_',_‘r;]t, apparently compulsive beh!vior in making up false -

- reports about the planned assassinations of a judge, pfdsek;'ﬂﬁors, correction and.police

' personnel, and withesses, as Well as about other criminal ag

vity by other inmates in an

attempt to curry favor with law.enforcement and obtain speci’al consideration, including,

thereby, arranging quite succgssfully to be housed in county!)
RAYQUAN SHABAZZ (65927857, 97-A-3435) has placed hij
being harmed by other inmate$. i
i
at

by -]
2 EraY

ez

e e

123

IEcwmpcrnt |

ails rather than in DOCS,

mself at significant risk of
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' SUPREME COURT OF THE STATE OF NEW YORK

AT

. ™

NEW YORK COUNTY : PART 7 L

i
' uli
me oo R i L LT P L= e mmmmrm—m e X jindictment Number
The People of thie State of New York ' r o 2156/02
‘ i g i
- against- *' ORDER AND
, = 3 PERMANENT
Rayquan Shabazz (NYSID# 6592_‘7852, DIN# 97-A-3435), il INJUNCTION
G 'i;Defendant. a7 Y , e
e i DL TS DR PP X ;
' BERKMAN, J. _ _
= . 5ii
. [ ) .
- Rayquan Shabazz (NYSID # 66927852, DIN# 97~A~343%)| fis before this Court
- having pleaded guilty to the crime,of Falsely Reporiing an Incident in the Third Degree,
. a class B misdemeanor, in-violation of Penal Law § 240.50(3)(!3} and as a condition of

his plea, having waived his right t'§ appeal the judgment of convi ;'tion and sentence, as
well as the entry of this injunction” ' i

wet

H:?storical Background

Lo BUL I8 [

Ihe Instant Offense - Spring, 20%5;:1

i
A,

incing evidence, and
with respect to many facts beyon:cz a reasonable doubt, that at the time of the instant
offense this defendant was serving two concurrent sentences o% six years to life, as a
persistent violent fe!ony‘offender.. -In January 2001, after defenée}mt told prosecutors
from Richmond County that he hﬂ?j information about criminal q?%tiviﬁes by others, he
was transferred from the Custody-gf the New York State Departinent of Correctional
Services (DOCS) to the custody of the New York City -Départmé‘ft of Correction (DOC),

’ [N

pursuant to a court order to prodthe.

2

— ‘ - !1 )
In August, 1999, defendant was produced from DOCS 16 DOC pursuant to an
order of the Honorable Budd G. Goodman, of the Supreme Coul, New York County,

issued at the request of an assistant district attomey in New Yoik County whom the

defendant had’cofitacted offeringlo provide information relating? to crirninal activity. -

While defendant was in DOC cusiody awaiting return to DOCS in late October 1999, he
claimed to have information abou a planned assassination of aiNew York County
assistant district attorney who was the lead prosecutor in a rnajo'r' “Bloods” gang
prosecution. That claim was investigated and proved to be boglls. Pursuantto a

November 5, 1999, order, Justice Goodman ordered the defencﬂ'int returned to DOCS

i
B

| Bhmean
. P,
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1

. notwithstanding any other orders fo produce him obtained by oth'j?r prosecutors whor .
~defendant may have contacted offéering to provide information atl;)ldut criminal conduct.!
In.March, 2001, an inmate {'CP") was incarcerated with ﬂ% defendant at Riker's

=y

island. Defendant coerced CR.intp writing a note purporting to order hits.on two New
York Countyassistant district attoineys who had been-assigned o prosecute .cases s
' againstCP.> ’“% , o i st | e
. P XTI | B , : 1 - J

: Defendant then reported t'ti:ése “threats” to the New York County District
- Atforney. The next day defendanfcalled the FBI office in Manhatan and the NYPD
Intelligence Division claiming that CP was plotting to kill Judge G}loodman and two :

o= o

' - i . ili ‘
1 Justice Goodman's November 5, 1999, order reamd“sI as follows:

“WHEREAS the above-capfioned defendant, a stats senllelhced inmate, was
produced from DOCS custody to NYS DOC custody on an order to produce obtained by
the People, in order to provide assistance in an investigation cofiducted by law
enforcement, and in an effort to rgmain in NYC DOC custody a 1d avoid incarceration in
DOCS custody this defendant caljsd law enforcement officials aq"d claimed to have _
—— -information-about-a-threatto-assassinate-a ’prosecutorrand—durilr-\'gvthe—invesﬁgation-ofw-—~~---~.~——-~ e e
that information, in order to further entice law enforcement ofﬁci&a}s to keep him in NYC.

" revealed that there was no basis_for this defendant’s claims and

DOC custody, together with inmate [RM], who has been sentenged and is awaiting

transfer to DOCS, claimed to hayg further information about the
his housing area and regarding other matters, and ;
, Y E

WHEREAS because of th'é" setiousness of these claims \4/
investigative efforts were undertaken by various law enforcemefi

!
4.
if

hiding of weapons in

ery significant
{ agencies which
‘in order to prevent his

return to DOCS to serve his sentence this inmate has, thereafte

. continued to contact

various other law enforcement agencies seeking to entice themiinto keeping him in

NYC DOC custody with claims t%zt he can aid them in varigus lﬂ
ORDERED that the above-captioned defendant, who haé

accepted back into DOCS custody that day notwithstanding any
that are causing him to be held in NYC DOC custody for the pun

ihvestigations. ftis

no pending criminal

" cases against him, be returned to NYC DOCS custody on November 8, 1999, and

other requests/orders
poses other than

criminal prosecutions against him or cases in which he is scheduled to testify (of which

there are apparently none).” i

2 One.of th'ese'caseg__' was on the verge of being disjé‘hissed pursuant to

C.P.L.§30.30.
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assrstant district attorneys. He was taken by FBI agents to thei
- interviewed. When those agents determmed that the judge was

ofﬁc'e to be
a state judge they

referred the lnformatlon to the New York authontles o

"« On Aptil 3, 2001y-after Justrce Leslie. Grocker Snyder wa

and-¥onvincing evidencethat thls [defendant]’has repeatedly lntl riéred with the s
- condtct of an investigatioh into a possrble cor¥piracy to kill a ju’dge ‘and one or more

. assistant district attorneys,” that judge isstled an order placing d
.court-ordered lockdown status. h

telephone calls and his mail was screened by a court~appomted
was provided with a copy of the [Gckdown order and was verbaﬁ

restnctlons contalned in that ord%f ﬂ _

On September 10, 2002, etter extensive plea nego’uatlon
to Falsely Reporting an Incident 1 m the Third Degree, in violatior]
-240.50(3)(b). Defendant admrtted that on March 10, 2001, he t

& was forbidden to have any v

presented with clear-

ekl

s

efendant in . e
1srtors or to make any

specral master. He

y instructed about the

;, defendant pled guilty '.
of Penal Law §
lephoned an FBl agent

‘to report, falsely, that there was q plot to kill Judge Goodman a d an assistant district
attorney. After consulting with his attorney, defendant agreed 1o ‘an injunction barring
him from contacting anyone in law enforcement about any allegjed crimes,.limiting his
discussions with probation and parole to matters concerning himpself and screening of

___his mail by a court-appointed specral master. Defendant also V\‘}arved hrs right fo appeal.__.___.m e

the conviction and this mjunctron i

Fall 2000 lncident

B ... .

The evidence establishes By clear and convincing ewdence that on or about
September 30, 2000, while belng held at GMDC on Riker's Isla] d this defendant
contacted the Newark, New Jersey, Police, Robbery/Homicide quad alleging a
conspiracy to assassinate a meqber of the Newark Narcotics Sq uad by members of
the, "Bloods.” As a result, the Newark Police Department requested permission from
. the New York City Department oquorrectlon to'interview the deT ,ndant and dispatched
two police officers to Riker's Island for that purpose. The mfom‘atlon defendant
prc)vrded them was eventualty deemed to be unfounded T

Fall 1999 lncrdent - : '. _

The evidence regardlng thls incident establishes by cleal} and convincing
evidence, and with respect-to many facts beyond a reasonablef:ioubt that in August,
1999, the defendant was produced from DOCS to DOC pursuant to the order of the
Honorable Budd G. Goodman, of the Supreme Court, New Yor County, issued at the
request of an assistant district. attorney in New York County whgm the defendant had
contacted offermg to provide lnformatlon relating to criminal act;vrty Whrle he was in.

t
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DOC custody awartrng retum to DQCS in late October,1999 defendant clgimed to have ~
information about a planned assassination of a New York County‘assistant district

attorney (RH). E . ”

The defendant and another.inmate (RM), whom defendant identified as havmg
. information about.his assassmatron plot, were interviewsd, In tﬁe course of his .~
+ interview, the defendant added the claim that there were weapon ng hidden in the /.-~ -

I 190,
f———..

housing area where he-was then housed at'Riker's Island:- The W4rden of that facility =+« - -

rmmedrately ordered a thorough search. No weapons were drsc overed. -
‘ i

Justice Goodman found, inter alla ‘that "because of the senousness of these
claims very significant rnvestrgatrve efforts were undertaken by vérious law enforcement
agencies which revealed that thepe was no basis for this defendant's claims and, in
order to prevent his return to DOCS to serve his séntence this ifihate has, thereafter,
continued to contact various other law enforcement agencies ‘séeking to entice them
into keeping him in NYC DOC custody with claims that he can £id them in various
investigations.” Accordingly, by order dated November 5, 1999 %Iefendant was returned
to DOCS notwithstanding any other orders to produce him obtaﬁned by other
prosecutors whom defendant had contacted offerrng to provrde r!nformatron about
criminal conduct

_ Sonnq 1999 lnCldent . s e

T . TTag T T "_"“i'
a

. The evidence regarding this incident establishes by cleag and convmcrng
evidence, and with respect to many facts beyond a reasonable doubt, that in
March, 1999, while defendant wag an inmate at Oneida Correctrc!)nal Facility, defendant
~ wrote to the Attorney General of the State of New York reportmé that there were threats _
~.to kill an employee of the facility ¢ as well as an assistant district a{torney in the Office of
the District Attorney of Orange County ‘
B 0

- The defendant wrote a second letier to the Attorney General stating, “l have’
helped numerous state agencres in Federal - Cities - States. Now I believe that one of
the agencies-is trying to have me killed. | need to speak to son-jeone from your office
about these matters. My family hfe is in danger as well as minél' Please don't call the
jail officials or rnspector general off ice. | am currently writing a ]Oﬁer to the news about
things that are going on. | need help. If you can offer any assiStance before | go to the
news, please write me ASAP and let me know the steps | should take in.this matter. ....
P.S. I have proof of everything I'm saying and will say. | also h'ave DA’s and federal
agents who will back my storyl" -

~On March 22, 1999, aﬁer mves'ugatron by DOCS person el it was found that
defendant had lied about the assassmatlon plots That investic Lmon revealed that the

g1
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_____ District Attorney-of Queens Counfy through. his attorney.and-asked.if-he-could-provide——

" Summer 19981 ncident - i : = _

2ol 1]
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Order and Permanient Injunction - Indigtment 2156/02 4
November 20, 2003 - Page 6 of 10 ' ‘ : ‘3] i

E

=3

defendant used methods of extorfion and threats to persuade otl 6’31’ inmates to help him
disseminate rumors regarding the alleged assassination plots, v:v;ﬁich defendant then
reported. . = - HE

N .
AL g L\ L.
AN A : A A
7 at? 7 ot
1 add Aet

A LW

. The evidence demonstrateg clearly and convincingly thatgc,)'n June 15, 1998, the
.. defendant telephoned Assistant District Atforney RS of the Office 'of the District
«.Attomey's of Queens County, claiing that an inmate (PBL) whd was then confined at
* the Queens House of Detention wanted to kill detective HS of thie Queens Robbery

Squad. As a result of that call a New York City Police Departmé’h't detective.was sent

- thatdayto interview defendant 4f the Queens House of Detentljé'n. During that
- interview defendant also reported that PBL was planhing to hav;:; a civilian witness in

the case against him killed. _ e

On June 17, June 19, and_July 1 of 1998, the defendant Wore a wire to record
conversations regarding the murder plot, Later a female underdover officer met with
inmate PBL. Additionally, anothej inmate (8), who had been id{alf'ntiﬁed by the defendant

as overhearing PBL talking of killing detective HS, was approac hed by the Office of the

any information. .S, together with his attorney met with two assi:ét'ant district attorneys
.assigned to this investigation. The investigation was subsequenfl‘y terminated.

: K ' il

Defendant's Behavior While in Court-Ordered Lockdown on thellnstant Case

The evidence establishes py clear and convincing evidente, and with- respectto
" many faets beyond a, reasonable doubt, that during the period hé has been in held in
court-ordered lockdown, from April, 2001, to the present, he ha¥ sought fo provide
-~ information to law enforcement gpout various alleged criminal d¢ts, including threats
against various witnesses. He has asked correctional staff to sihd out notes and to call
the inspector general on his behalf. In the Summer of 2001, héfLQave a correction
cgptain material to be sent to the,inspector general, The materjal was then forwarded -

' to'that office pursuant to Department of Correction policy. Thejjhspector general then =~

forwarded the information to the_court-appointed special master. In the Summer of
2002, the defendant sought, in writing, the assistance of the cofllfrbappointed special
master to provide information ahout various alleged criminal acts.
, Most recently, on or abouf February 7, 2003, defendant Tnade calls to the New
York City Police Department Intelligence Division and {6 a New!|York County assistant
district attorney seeking to provide them with information about;'; alleged criminal

- conduct. He requested that botf) the police and the assistant district attorney not inform

e

the court-appointed special ma_séer about these calls,

——

22 Sovincte el T
et Al
N
By
-
o
H
r .
3
-

I

A-87



p—

hamia LR
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S ; fl . i
Results of the Seaich of Defendant's Property HII

At the time he was placed | 1 court-ordered lockdown the defendant's properfy
‘was confiscated and then searchg_d by co’rrectional personnel. A significarit amount of . ,
telephone pumbers of law enfQregment and prosecutorial persontiel (including, inside K
. the-cover gfhis Koran, the numbie of an FBJ agent) were found.;’AdditionaHy, a number st
o of scraps of paper listing details’8f various crimes, at least some}.’df which appear to be
~Information he overheard and was recording, were found in his ;j'roper’ry.-a‘f:;.iu'».---'l R I T

ECH

Findings of Fact and Conglusions of Lajw

While defendant has a constitutional right fo freedom of sgp{eechand to petition
for the redress of grievances, his Past persistent, thoroughly doéiimented conduct

strates, clearly and convingingly and, indeed beyond a refé'sonable doubt, that
permitting his unfettered exercise of this right has endangered and will continue to
endanger the integrity of the judicial process. i

This Court makes the following additional findings by clea‘r’and convincing :
aw aj- g, i

evidence: 5 il

3,

o ©OH _ : S , B
1) This defendant hashpersistently.made_upﬂfalse--re J)'rts-about‘th'e' planned
~ a@ssassingtions of ajudge, ~pro.secutors,.correction;;a’nd police personnel,
and witnesses in aniattempt to curry favor with law enforcemenit-and

it Jm'dant has enlisted the

obtain special consjderation. 1n doing so this de,f_%*' )

" aid of other:inma’te%'

Il

s 7 w R L .
2) ' This defendant persistently gathers infq'rmat\ion about criminal conduct
fro

om listening to other inmates and from neivs stofles, and then attempts
to use that information to persuade law enforqemele,nt to use him as g

witness. A

-
wai

- il 4 :
3)  This defendant poses a very slgnificant threat?}fo the integrity of the
x5 . HE .

criminal justice process. !
4)  This defendant, who has on severa] occasions Created the

B ) g

sy
T o tenas L
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5) Déspite being warned on several occasions over the past several ye‘a’rs. to

desist, this defendarj:g' persists in repeatedly engagfr')g in such conduct, =
even while in lockdoF/n. - " -
~Agg ointment of Special Master ﬂ ' ) ,\ ' e

AN N
o4

st 7 7t . I Joat

y Thi§ Court finds it necessary to appoint a special master tg !assist the Court in
the implementation of the within igjunction; to monitor the defendant’s compliance with
the terms and conditions of this injunction; to screen, investigatellind arrange for an
appropriate response to any information that this defendant wisﬁ s to supply to law
enforcement; to screen the defendant’s outgoing mail as require'{c!f by this injunction; to
report and recommend to the Coyjt action to be taken on any regliests by defendant to
supply information regarding criminal activity to law enforcement; to maintain contact

with the correctional institutions where this defendant may be canfined or with the

parole authorities under whose sypervision this defendant is plaged when he is
released from custody; to inform law enforcement agencies and!bthers about the
injunction, including to supply copies of this injunction to such persons (including such
persons from whom the defendani may seek assistance to engdde in conduct
prohibited by this injunction); to take such steps as he deems néldessary to assure that

any potential, suspected or actua| violations of this injunction by},’the defendant are

4

- ,_.___‘__inye,s_tigaied,andaddressed_.apprg_priately;fand-ioiake-sueh—othe,r—steps"asﬂheor she ~———————— - -~

may deem necessary to monitor, enforce, and implement this injonction consistent with

LA o ' .

the reasons for which it has been'issued. It is, therefore,

ORDERED that Hillel Bodgk, MSW, CSW be and he is h=elreby appointed as the
court-appointed special master to carry out the functions set forth in the previous
‘paragraph as well as any otherfunctions attributed to the speCi?Jl' master in this order.
In doing’so he shall have quasi-tdicial immunity for dctions he $akes in accordance
with the mandate to him contained herein. It is further :
. . |
ORDERED that the staff of the New York City Department of Correction, New
York State Department of Correctional Services, New York Stalg Division of Parole, and .
the office of any prosecutor, probation department, law enforcéﬁ}ﬁent or correctional rapd i
- . agency within the State of New York provide such assistance tgf)f the court-appointed. '
special master as he may reasonably require in order to carry o‘::'u'tvthe mandate of this

Court as set forth in this order.- lgis further |

| : A v
ORDERED that Hillel Boqfek, MSW, CSW, BCD, the cot} t-appointed special

master shall supply in writing to the defendant the address and} elephone number
where the defendant can reach him in order to comply with theas; ithin order and shall
serve a copy of this injunction or; the defendant. He shall alsoisupply the namie and

contact information for the Justice of this Court who is designai;efd to oversee the

! W
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n
”
o

implementation of this injunction.” If his contact information changes or if a new special’
master in appointed or a new judge is designated, the correctioflal agency in whose
custody the defendant is confined or the parole agency under wnose supervision the

defendant is placed, shall assist the special master in serving azp'o’py of this information

" on the defendant-and providingto the\specz[al master a written affidavit of such sérvice. .

orrthe defendant: Suth correctional and parole agencies sKall 2lso assist the special..

/

master by serving on the defendant any correspondence from the special master or the

court to this defendant and proviajng to the special master a wrilfen affidavit of such
service on the defendant. It is, further, i : .

- i
1 |
" Injunction ]

wes,

ORDERED that the above:captioned defendant, Rayquegr’{ Shabazz (NYSID #

65927852), is permanently enjoiried, barred and prohibited, for;g’t'he remainder of fime
that he is eltherin custody or under parole supervision on'l'he cases for which he

I

-is currently serving a sentence of six years to life as a persistent violent felony

offender, from contacting direcﬂ-ff on his'own and/or through others any Jaw 5
enforcement personnel [including but not limited to judicial andcourt personnel,
prosecutors, attorneys, inspectors general or their staffs, police’;pr peace officers, -

mvestigators of any government agency, parole or probation officers] except as N
specifically provided herein, to réport any allegations of Crimi”a}(f:onduct;‘othér"thgﬁ o

!

report that he is the direct victimlgl)f a crime. It is further .
' H ' -
ORDERED that this defendant may contact his probatiogm ,Or parole officer, if and
when one is assigned to him, but;such contacts shall be limitecﬂt‘o discussing only

report this to him and shall supply the name and phone numbé? of the probation or .
parole officer in question. It is firther ' 1,

ORDERED that any time this defendant is contacted by: e&w enforcement
personnel, including probation or parole officers, about any crifminal conduct'by others,
the defendant shall immediately_i;ontac’t the court-appointed sﬁécial master in writing
and by phone (unless he is unabie to do so immediately becaute he is incarcerated, in
which case he shall do so as $oon as he can reasonably miske such confact, and.
shall enlist the assistance of his correctional counselor orlsimilar correctional
staff person, or his parole offlZer in order to do 50) to repog this to him and shall
supply the name, agency and phone number of the law enforcement person in
question. Defendant shall also notify such law enforcement péfsonnel that he js subject
to this injunction and shall supply fo such law enforcement p’ergénnel with the names,
address and telephone number of the court-appointed special Master. It is further

' R i
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- Rayquan Shabazz (NYSID # 65927852,§IN# 97-A-3435)
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" directly by himself or indirectly thrci gh others, except to the cour':'f-'élppointed special

-master. The mail shall be sent to the court-appointed special mdster along with the

4

hame and address of the intendedjeventual recipient. After scregning the letter to”
-~ assure that it does not violate the Within injunction, the court-appbinted special nmiaster
- hall forward the letter to the intened Tegipient. Itis further™ . 3" o

~ s Sty

J e 7 [ . /ol

‘ |
st ORDERED- tH4t if this defendant wishes to supply informaq-lbn tolaw, ..o .

enforcement about any criminal conduct, he shal| seek this courlls perrigsion to doso

by writing to the co urt-appointed sEecial master indicating what iﬁllformation he wishes

to provide, about whom the informiition pertains, and how he leatned of this .
information. The court-appointed Special master shall review the request and conduct

L]

LOCNCY AFTER BEING INFORED BY THIS GOURT THAT e APPLICATION TO |

PROVIDE INFORMATION HAS BEEN GRANTED, If this Gourtdoes ot grant the
_ d_quq_dgnt’s,applicaﬁon_.he-s_hall- bh&-soinformed in writing. It is further -
ORDERED that any time this defendant is transferred or Temoved from one
correctional facility to another correctional facility or to the custody of law enforcement

- personnel, he shali immediatgaly ngtify contact the court-appointad special masterin -

law enforcement personnel with the name, address and telephofie number of the
court-appointed special master, Itis further o
. |
ORDERED that if and whef he is released to parole, thisgdefendant shall

promptly notify the court—appointe_g special master, in writing andl by phone, of the
address where he is residing, his felephone number, and the namme, address and
telephone number of his parole or-probation officer. Defendant hall also notify such
probation or parole officer that he Is subject to this injunction a :

- probation or parole officer the nah;f;e,_address and telephone n
Court-appointed special master, [tis further B
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A
I
ORDERED that the Office of the District Attorney of New York County send,

along with an appropriate explanatory cover letter, a copy of thisiOrder and Permanent

Injunction to the Office of each Digfrict Attorney and United Stat\%’g' Attorney with office
« .- .inNew York State, to the Altorney:General of the State of New York, to the New York
- State Organized Crime Task Force, to the Superintefiderit of State Police"ﬁnd the - o
S Sheriff or Chilef of Police of each county police depdrtment in Nelv York State, to the "
© 7 directors of the regional offices inNew York State of the ATF, DEA, FBI, Secret Service

- and Homeland Security, as well ag to the Commissioner, Coinstl, and Inspector- - .
General of the New York City Department of Gorrection and to the Commissioner,
Counsel, and Inspector General of the New York State Depar’cm:elht of Correctional

Services. lt-is further zut o ol

ORDERED that any failure on the part of this defendant, Layquan Shabazz

4

(NYSID # 65927857), to comply with this order shall be punishaﬁle as contempt of
court. . © g I H

0k

H)O0E

SO ORDERED. il

; Be
A

Dated: New York, New Yori'&r' L

November 20, 2003’

1

B sy




At

In sum, this defendant is nota worthy candidate for parole re],i?ase. Defendant has proven
himself to be utterly incapable of living a law-abiding life. When defendant was at libetty, he
repeatedly broke the law and continized to do so when incarcerated by|reporting false incidents. I
‘ask that the parole board notify the District Attorney's Office of #is decision concerning this
defendant's rélease, as soon as possible. i ,

. . Réspectfully sub
~ gg o~
Jar Lot /o
e st | e

H o
i Christina Welykgyj *
- Assistaut District Attorney
- Deputy Bureau tﬁ;\jef, Trial Bureau 50

(212) 335-9149%

CC: Collins Coxrectional Facility -
P_arqle Office : : '
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Con7ry .
- SUPREME-COURT OF THE STATE OF NEWYORK
' COUNTY OF ORANGE: CRIMINAL TERM PART XIV

PEOPLE OF THE STATE OF NEW YORK - ORDER

/et

HON. NlCHQLA‘S‘-JDeRO,SA

s ate &

© PATRICK BOWIE,

. : <o AN . . .
‘At.a Criminal Term, Part XIV, of the SﬁpfeF:Z Court of the State of New York, held
in and for the. County of‘Orasnge, at the Courthouse the ‘eof,. located at Qrange. County: -
Government Center, G&_js‘hen, New York 10924 on the 2%th day of August, 2607.

It appearing that ™ the defense counsel'has established that expert witnesses and
other services are necessary for the adequate defense of the aboye captigned action, and
also having established upon Court inquiry that the defendant is: financially- unable. to.

. obtain theseservices, the Court has pursuant to County Law Sectien 722-c authorized
counsel to obtain. the services on behalf of the: defendant.

, NOW, upon the application of defense counsel made before the Court on August
20th and 21st, 2007, and-upon. the Inquiry of the Defendant by. the Gourt on the 21st day
of August,.2007, and.upen all prior applications, motions . and ‘praceedings held before the
Court; ifis . '

ORDPERED, -that -all transcripts of the pre-trial hearings held in this matter. be
provided-to.deferise couhsel, and that all payment-to the court-reporters for such service
be guaranteed: by, the-Court-pursuant to County Law 722-c upen billing:for payment-directly-
‘o the County, and it is further; - ‘ '

ORBERED, that, alf transcripts of-the trial of the co-defendart, Melvin Green; be.
provided {o defense courigel, and that all payment to the. court reporters for such-services
be guaranteed by the Court pursuant to County Law 722-c upon. Billing directly to. the
County, -and it is further; _

- ORDERED; that defense counsel is.authorized.to retainy James M. Gannalo, Firearm
ldentiﬁcati,an.ahd}Bal.lis‘ﬁj?cs--expert at a rate 6f '$230.00 per hour and that paymerit of up fo
eight hou_[s-foq:related' résearch, trial preparation and in court expert-witness testimony be
guaranteed by the Court pursuant to County-Law Section 729-c upen billing.directly to the
Couty, and it is further;" : . o - |

ORDERE:Q that q.efe_nsecoun_sel is.authorized to retain the services.of L.ab Carp;
" as experts in DNA analysis at a rate of $250.00 perhour for review, interpretation, -and
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