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QUESTIONS PRESENTED 
 

1) Whether the use of an internationally-manufactured 
cellphone in criminal conduct is, by itself, a sufficient nexus 
to interstate commerce to satisfy the commerce clause; 

 
 

2) Whether the trial court erroneously instructed the jury as 
to the mens rea required to produce child pornography in 
violation of 18 U.S.C. § 2251(a). 

 
PARTIES  

 
 The caption of the case in this Court contains all the 

parties (petitioner Kevin Hewlett and respondent United States).  

RELATED PROCEEDINGS 

 Counsel is not aware of any related proceedings according 

to Supreme Court Rule 14.1(b)(iii). 
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PETITION FOR A WRIT OF CERTIORARI 
 

 Petitioner Kevin Hewlett respectfully petitions this Court 

for a Writ of Certiorari to review the order of the Fourth 

Circuit Court of Appeals. 

OPINIONS BELOW 
 

 The District Court’s order and memorandum opinion of June 

16, 2020, regarding application of the commerce clause, is 

unpublished but reproduced at Pet. App. 1a, and the District 

Court’s oral order of Oct. 7, 2020, regarding the substantive 

jury instructions for 18 USC 2251(a), is produced at Pet. App. 

18a.  The Fourth Circuit Court of Appeals order denying 

petitioner’s appeal is unpublished but reproduced at Pet. App. 

26a.  And the Fourth Circuit Court of Appeals order denying 

Petitioner’s petition for rehearing en banc is unpublished but 

can be found at Pet. App. 32a. 

JUSRISDICTION  
 

 The order of the judgment of District Court was entered on 

June 25, 2021, a timely appeal was filed with the Fourth Circuit 

Court of Appeals.  On April 27, 2023, the Fourth Circuit Court 

of Appeals denied Petitioner’s appeal, and denied Petitioner’s 

timely motion for rehearing en banc on August 18, 2023.  This 

Court’s jurisdiction is invoked pursuant to 28 U.S.C. § 1254(1). 
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED  
 
 

“The Congress shall have power ... [t]o regulate Commerce with 
foreign Nations, and among the several States, and with the 
Indian Tribes.”  
 
U.S. Const. Art. I,§ 8, cl. 3. 

 
 

Sexual Exploitation of Children (in pertinent part): 
 
Any person who employs, uses, persuades, induces, entices, or 
coerces any minor to engage in, or who has a minor assist any 
other person to engage in, or who transports any minor in or 
affecting interstate or foreign commerce, or in any Territory or 
Possession of the United States, with the intent that such minor 
engage in, any sexually explicit conduct for the purpose of 
producing any visual depiction of such conduct or for the 
purpose of transmitting a live visual depiction of such conduct, 
shall be punished as provided under subsection (e), if such 
person knows or has reason to know that such visual depiction 
will be transported or transmitted using any means or facility 
of interstate or foreign commerce or in or affecting interstate 
or foreign commerce or mailed, if that visual depiction was 
produced or transmitted using materials that have been mailed, 
shipped, or transported in or affecting interstate or foreign 
commerce by any means, including by computer, or if such visual 
depiction has actually been transported or transmitted using any 
means or facility of interstate or foreign commerce or in or 
affecting interstate or foreign commerce or mailed.  
 
*** 
 
18 U.S.C. § 2251(a) 
 

 
STATEMENT OF THE CASE 

 
 

Mr. Hewlett was convicted of one count of Production of 

Child Pornography, in violation of 18 U.S.C. §§ 2251(a) & (e), 

and one count of Distribution of Child Pornography in violation 

of 18 U.S.C. §§ 2252(a)(2) & (b)(1).  Both of these charges 
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require a federal nexus, but the evidence presented established 

only that Mr. Hewlett’s actions were entirely intrastate.  He 

recorded himself having sex with his minor girlfriend in 

Virginia where they both live.  And, upon her request, he texted 

her the video, while he and she were both located within the 

same county.  Even though the evidence was insufficient to 

establish a nexus to interstate commerce, the Court held that 

such a nexus can be met solely by virtue of the fact that a 

computer upon which the visual depiction resides had been 

manufactured out of state.  But such a rule, in an age where 

everyone carries a smart phone, makes a mockery of the 

limitations on federal criminal jurisdiction.  

Additionally, the trial court incorrectly instructed the 

jury on the mens rea required to produce child pornography in 

violation of 18 U.S.C. § 2251(a).  Section 2251(a) requires that 

the Government prove that Defendant enticed a minor “to take 

part in sexually explicit conduct for the purpose of producing a 

visual depiction of that conduct.” 18 U.S.C. § 2251(a).  

Reflecting this, Mr. Hewlett provided proposed instructions that 

stated the Government must prove that Mr. Hewlett, had a 

dominant motivating purpose of producing a visual depiction of 

sexually explicit conduct when engaging in sexual activity, and 

further that dominant in this context means that criminal 

motivations predominate over other, less powerful motivations 
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for conduct.  But instead the trial court instructing that the 

desire to create a visual depiction need only be one of the 

motivating purposes for engaging in sexual activity with a 

minor.  This was in error. 

REASONS FOR GRANTING THE PETITION 
 

 
Purely intrastate criminal conduct should not be subject to 
federal jurisdiction solely by use of an internationally-
manufactured cellphone  

 

 Mr. Hewlett is alleged to have videotaped himself having 

sex with a 16-year-old girl and then texting that video to the 

minor girl.  He was charged by Indictment with two offenses, 

production of child pornography and distribution of child 

pornography, both implicating federal jurisdiction.   

 Pertinent here, the first, production of child pornography, 

criminalizes the production of a visual depiction of sexually 

explicit conduct “… if such person knows or has reason to know 

that such visual depiction will be transported or transmitted 

using any means or facility of interstate or foreign commerce or 

in or affecting interstate or foreign commerce or mailed, if 

that visual depiction was produced or transmitted using 

materials that have been mailed, shipped, or transported in or 

affecting interstate or foreign commerce by any means, including 

by computer, or if such visual depiction has actually been 

transported or transmitted using any means or facility of 
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interstate or foreign commerce or in or affecting interstate or 

foreign commerce or mailed.” 18 U.S.C. § 2251(a).  The second, 

distribution of child pornography, criminalizes the distribution 

of any visual depiction “using any means or facility of 

interstate or foreign commerce or that has been mailed, or has 

been shipped or transported in or affecting interstate or 

foreign commerce, or which contains materials which have been 

mailed or so shipped or transported, by any means including by 

computer, or knowingly reproduces any visual depiction for 

distribution using any means or facility of interstate or 

foreign commerce or in or affecting interstate or foreign 

commerce or through the mails.”  18 U.S.C. § 2252(a)(2). 

Both of these charges require a federal nexus per their terms 

and the U.S. Constitution, see, U.S. Const. Art. I,§ 8, cl. 3, 

and the District Court as affirmed by the Fourth Circuit Court 

of Appeals held that such a nexus can be met solely by virtue of 

the fact that a computer upon which the visual depiction resides 

had been manufactured out of state.  See e.g., United States v. 

Miltier, 882 F.3d 81, 92 (4th Cir. 2018)( holding that § 

2252A(a)(2)(A) criminalizes the purely intrastate receipt of 

child pornography based on the previous movement of a computer 

through interstate or foreign commerce). 

   Under the Fourth Circuit’s precedent, an entirely local 

criminal affair becomes a federal crime, chargeable at the 
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Government’s discretion, because Mr. Hewlett’s mobile phone is 

not manufactured exclusively in Virginia (or anywhere for that 

matter).  The exception of federal criminal jurisdiction has 

swallowed the rule of state criminal jurisdiction.    

 Mr. Hewlett’s Petition is an ideal vehicle to address this 

encroachment onto state terrain.  Mr. Hewlett’s actions were 

entirely intrastate.  He recorded himself having sex with his 

minor girlfriend in Virginia where they both live.  And, upon 

her request, he texted her the video.  There is no evidence he 

used the internet to upload the video to either the internet at 

large or to provide the video to the minor girl.   

The circuit split regarding the mens rea necessary for criminal 
culpability under 18 U.S.C. § 2251(a) should be resolved 
 

 Mr. Hewlett was charged with producing child pornography in 

violation of 18 U.S.C. § 2251(a).  Section 2251(a) requires that 

the Government prove that Defendant enticed a minor “to take 

part in sexually explicit conduct for the purpose of producing a 

visual depiction of that conduct.” 18 U.S.C. § 2251(a). 

Mr. Hewlett presented the following jury instruction as to 

“purpose of producing.”  

"Purpose of producing" means that Defendant must engage in 
the sexual activity with the specific intent to produce a 
visual depiction. It is not sufficient simply to prove that 
defendant purposefully took a picture or took his camera 
phone to the location of the sexually explicit conduct.  
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 *** 

it is sufficient for the Government to prove that Defendant 
had a dominant motivating purpose of producing a visual 
depiction of sexually explicit conduct when engaging in 
sexual activity with MINOR GIRL 1.  Dominant in this 
context means that criminal motivations predominate over 
other, less powerful motivations for conduct. 

 

The trial court denied Mr. Hewlett’s proposed instruction, 

instead instructing the jury, in pertinent part, that ”it is 

sufficient for the government to prove that one of the 

defendant's motivating purposes in engaging in sexual activity 

with minor girl 1 was to produce a visual depiction of sexually 

explicit conduct.” 

 The distinction the trial court drew between “one… 

motivating purpose” on the one hand, and a “dominant motivating 

purpose,” as propounded by Mr. Hewlett, on the other, was 

erroneous.  By affirming the District Court’s elaboration, the 

Fourth Circuit creates a circuit split between itself and the 

Second. See e.g., United States v. Sirois, 87 F.3d 34, 39 (2d 

Cir. 1996)(“holding “that a jury may find a violation of § 

2251(a) so long as the evidence shows that illegal sexual 

activity for the production of visual depictions of that 

activity was one of the dominant motives for the interstate 

transportation of the minors”.); see also United States v. 

Miller, 148 F.3d 207, 212 (2d Cir. 1998)(holding that 
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“‘dominant’ simply means that [criminal] motivations predominate 

over other, less powerful motivations for conduct.”).    

 It is beyond cavil that § 2251(a)’s “for the purpose of” 

requires that the production of a visual depiction be more than 

merely incidental to the sexually explicit conduct; that is, not 

merely ‘a purpose’ that may happen to arise at the same instant 

as the conduct,”  United States v. McCauley, 983 F.3d 690, 695 

(4th Cir. 2020).  And, while a trial court need not demand that 

a jury rank “motivating purposes,” per the statute, the culpable 

motive must be at least one of the dominative motives for the 

conduct lest the motivating purpose be merely incidental to 

other purposes. Miller, 148 F.3d at 212 (“‘dominant’ simply 

means that [criminal] motivations predominate over other, less 

powerful motivations for conduct).   

Conclusion 

 For these reasons, Petitioner, through undersigned counsel, 

respectfully requests that the Court grant Petitioner’s Petition 

for a writ of certiorari and consider whether the use of a 

ubiquitous cellphone is sufficient to create federal 

jurisdiction over an otherwise entirely local criminal matter.  

Additionally, Petitioner respectfully requests that the Court 

grant Petitioner’s Petition to resolve a circuit split as to the  
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mens rea necessary for a conviction under 18 U.S.C. § 2251(a).  

    Respectfully submitted, 
 
      Kevin Hewlett     
      By Counsel 
       
      /s/John C. Kiyonaga 
      ________ _______                             

John C. Kiyonaga 
 

510 King St, Suite 400 
Alexandria, VA 22314   

      Telephone:  (703) 739-0009 
john@johnckiyonaga.com 
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LQ�WKH�VH[���,W�KDV�WR�EH�D�SUHGRPLQDQW�PRWLYH���

7+(�&2857���,�GRQ
W�DJUHH�ZLWK�WKDW�DV�WKH�ODZ�LQ�

WKLV�FLUFXLW���

05��.,<21$*$���:HOO��<RXU�+RQRU��,�EHOLHYH�LW
V�WKH�

RQO\�ORJLFDO����

7+(�&2857���*R�DKHDG�DQG�ILQLVK�\RXU�VHQWHQFH��

05��.,<21$*$���$OO�ULJKW���<RXU�+RQRU��,�XQGHUVWDQG�

WKH�SUHFHGHQW�RI�WKH�6HFRQG�&LUFXLW�LV�QRW�ELQGLQJ�KHUH���,�

VXEPLW�LW�DOO�WR�EH�SHUVXDVLYH�EHFDXVH�3DORPLQR�LPSOLHV�WKDW�

WKH�LQWHQW�WR�SURGXFH�KDV�WR�EH�SUHHPLQHQW���2WKHUZLVH��WKH�

VLPSOH�YROLWLRQDO�DFW�RI�WXUQLQJ�RQ�D�UHFRUGHU�ZRXOG�VXIILFH�
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IRU�D�FRQYLFWLRQ�XQGHU�3DORPLQR��DQG�LW�GRHV�QRW��EHFDXVH�

3DORPLQR�VSHFLILFDOO\�VD\V���7KH�VLPSOH�DFW�SXUSRVHIXOO\�RI�

UHFRUGLQJ�RU�WDNLQJ�D�SKRWRJUDSK�LV�QRW�VXIILFLHQW����6R�

ZH
UH�OHIW�E\�WKH�)RXUWK�&LUFXLW�ZLWK�WKH�WDVN�RI�ORJLFDOO\�

VXUPLVLQJ�ZKDW�DUHD�RI�LQWHQW�LV�DFWXDOO\�FRPSULVHG�E\�

3DORPLQR���$QG�,�ZRXOG�VXEPLW�WKDW�WKDW�DUHD�RI�LQWHQW��WKH�

RQO\�ORJLFDO�LQIHUHQFH�WR�EH�GUDZQ�IURP�3DORPLQR�LV�WKDW�LW�

KDV�WR�EH�D�SUHHPLQHQW��D�GRPLQDQW�PRWLYH��SXUSRVH���$QG�

DFFHSWLQJ�WKDW�SUHPLVH��D��EXW�IRU��VWDQGDUG�ZRXOG�EH�

DSSURSULDWH���

7KDW�VDLG��ZKLOH�WKH�XVH�RI�WKH��EXW�IRU��VWDQGDUG�

PD\�EH�VRPHWKLQJ�DERXW�ZKLFK�UHDVRQDEOH�SHRSOH�FDQ�GLIIHU��,�

PDLQWDLQ�WKDW�LW�LV�D�ORJLFDO�DQG�UHDVRQDEOH�LQIHUHQFH�GUDZQ�

IURP�3DORPLQR��HVSHFLDOO\�DV�LQIRUPHG�E\�WKH�WZR�6HFRQG�

&LUFXLW�FDVHV���

0RUH�LPSRUWDQWO\��<RXU�+RQRU��,�WKLQN�WKH����LI�WKH�

&RXUW
V�JRLQJ�WR�GHFLGH�RQ�LWV�LQVWUXFWLRQ����DQG�,�ZLOO�

WDLORU�P\�FORVLQJ�DFFRUGLQJO\����VSHFLILFDOO\�WR�UHIXWH�WKH�

�EXW�IRU��XQQHFHVVDULO\�DQG�XQIDLUO\��ZLWKRXW�SURSHU�EDVLV�

IRU�GRLQJ�VR��LV�JRLQJ�WR�GHWUDFW�IURP�P\�FUHGLELOLW\�EHIRUH�

WKH�MXU\���,�GRQ
W�WKLQN�WKDW
V�QHFHVVDU\��DQG�,�GRQ
W�WKLQN�

LW
V�FDOOHG�IRU�EHFDXVH�,�WKLQN��EXW�IRU��LV�D�UHDVRQDEOH�

LQIHUHQFH�GUDZQ�LQ�JRRG�IDLWK�IURP�WKH�FDVHODZ���

,I�WKH�&RXUW�GHFLGHV�WKDW��EXW�IRU��LV�QRW�

DSSURSULDWH��LW�FHUWDLQO\�ZRQ
W�EH�PHQWLRQHG�DJDLQ��DQG�,�
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ZLOO�KHZ�WR�ZKDWHYHU�VWDQGDUG�WKH�&RXUW�GHFLGHV�WR�SXW�LQ�LWV�

LQVWUXFWLRQV���

%XW�WKH�LQVWUXFWLRQ�LV�ZULWWHQ�WKDW�LW�QHHG�PHUHO\�EH�

D�SXUSRVH�LV�FOHDUO\�QRW�LQ�FRQIRUPLW\�ZLWK�3DORPLQR���,W�

EHFDPH�D�SXUSRVH�ZKHQ����LW�EHFRPHV�D�SXUSRVH�ZKHQ�VRPHERG\�

WXUQV�RQ�DQ�L3KRQH�RU�VQDSV�D�SLFWXUH���8QOHVV�LW�LV�GRQH�

LQDGYHUWHQWO\��WKHQ�WKH�LQWHQW�WR�UHFRUG�LV�IRUPXODWHG�DQG�

DFWHG�XSRQ�DW�WKDW�SRLQW���7KH�ZKROH�SRLQW�RI�3DORPLQR�LV�

WKDW�WKDW�LV�QRW�HQRXJK���6R��FOHDUO\��D�SXUSRVH�LV�QRW�

VXIILFLHQW���,W
V�JRW�WR�KDYH�D�KLJKHU�SODFH�LQ�WKH�KLHUDUFK\�

RI�SXUSRVHV���,W�KDV�WR�KDYH�D�GRPLQDQW�SODFH�LQ�WKH�

KLHUDUFK\�RI�SXUSRVHV���

,I�WKH�&RXUW�LV�XQZLOOLQJ�WR�VD\��EXW�IRU���LW�VKRXOG�

DW�OHDVW�DGG�WKH�ZRUG��GRPLQDQW��WR�WKH�ODVW�VHQWHQFH�RI�WKDW�

SDUDJUDSK���7KH�WKLUG�IURP�WKH�ODVW�OLQH�RI�WKH�LQVWUXFWLRQ��

�7KH�JRYHUQPHQW��WR�SURYH�WKDW�RQH�RI�WKH�GHIHQGDQW
V�

PRWLYDWLQJ�SXUSRVHV�����LW�VKRXOG�VD\���2QH�RI�WKH�

GHIHQGDQW
V�GRPLQDQW�PRWLYDWLQJ�SXUSRVHV���

7+(�&2857���$OO�ULJKW���,�XQGHUVWDQG�\RXU�DUJXPHQW���

�0RWLYDWLQJ���E\�WKH�ZD\��LV�WKH�ZRUG�,�LQVHUWHG�

EHFDXVH�LW�FDPH�IURP�\RXU�LQVWUXFWLRQV���%XW�DQ\ZD\��OHW�PH�

JLYH�0V��%LOOV�DQ�RSSRUWXQLW\�WR�UHVSRQG���

06��%,//6���<RXU�+RQRU��ILUVW��,�WKLQN�WR�VD\�WKDW�

VD\LQJ�WKDW�LW�KDV�WR�EH�D�SXUSRVH�GRHVQ
W�FRPSRUW�ZLWK�

3DORPLQR��MXVW�FDQ
W�EH�VTXDUHG�ZLWK�3DORPLQR��ZKHUH�WKDW�
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VHQWHQFH�FRPHV�IURP��EXW�,�DOVR�WKLQN�WKH�)RXUWK�&LUFXLW�KDV�

VSRNHQ�PRUH�UHFHQWO\�WKDQ�3DORPLQR�RQ�WKLV�LVVXH���,W�ZDV�DQ�

XQSXEOLVKHG�FDVH��

7+(�&2857���<HV��\RX
UH�WDONLQJ�DERXW�7KRPSVRQ��

8QLWHG�6WDWHV�Y��7KRPSVRQ���

06��%,//6���<HV��<RXU�+RQRU���

7+(�&2857���$QG�WKDW
V�D�����)��$SS
[�����

06��%,//6���,�EHOLHYH�VR���,�WKLQN�,�VWLOO�KDYH���

7+(�&2857���,�KDYH�LW�ULJKW�LQ�IURQW�RI�PH���

06��%,//6���7KDQN�\RX��<RXU�+RQRU���

7+(�&2857���$QG�LQ�WKDW�FDVH��VR�ZH�DUH�FOHDU��WKH�

&RXUW�WKHUH�UHMHFWHG�DQ�DUJXPHQW�WKDW�WKH�JRYHUQPHQW�PXVW�

SURYH�WKDW�GHIHQGDQW
V�SUHYDLOLQJ�RU�PRVW�LQIOXHQWLDO�SXUSRVH�

ZDV�WR�SURGXFH�D�YLVXDO�GHSLFWLRQ�RI�WKH�VH[XDOO\�H[SOLFLW�

FRQGXFW���7KDW
V�ZKDW�WKH�SURSRVHG�GHIHQGDQW�LQVWUXFWLRQ�ZDV���

$QG�WKHUH�ZKDW�WKH�&RXUW�VD\V��FOHDUO\��7KRPSVRQ
V�SURSRVHG�

LQVWUXFWLRQ�GLG�QRW�FRUUHFWO\�VWDWH�WKH�ODZ���

'R�\RX�WKLQN�WKHUH�VKRXOG�EH�DQ\�FKDQJH�WR�WKH����,�

WDNH�\RXU�SRLQW���<RX�GRQ
W�WKLQN�LW�VKRXOG�EH��GRPLQDQW�

PRWLYDWLQJ���DQG�\RX�GRQ
W�WKLQN�LW�VKRXOG�EH��EXW�IRU����

7KHUH�LVQ
W�DQ\�FDVH�WKDW�VD\V��EXW�IRU����0U��.L\RQDJD�

DUJXHV�WKDW�LW�ORJLFDOO\�IROORZV�IURP�WKH�FDVHV���

'R�\RX�DJUHH�ZLWK�WKDW"��

06��%,//6���1R��<RXU�+RQRU��

7+(�&2857���:KDW�GR�\RX�WKLQN�WKH�ODVW�VHQWHQFH�
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VKRXOG�VD\"��5DWKHU��LW�LV�VXIILFLHQW�IRU�WKH�JRYHUQPHQW�WR�

SURYH�ZKDW"��

06��%,//6���,�WKLQN�WKH�ODVW�VHQWHQFH�LV�VXIILFLHQW���

,�WKLQN��EDVHG�RQ�7KRPSVRQ��ZKLFK�GLG�DSSURYH�RI�DQ�

LQVWUXFWLRQ�WKDW�KDG�PRWLYDWLQJ�SXUSRVH��WKH�JRYHUQPHQW�ZRQ
W�

REMHFW�WR�WKH�LQVWUXFWLRQ�DV�ZULWWHQ��

7+(�&2857���:DV�PRWLYDWLQJ�SXUSRVH�LQ�7KRPSVRQ�RU�RQH�

RI�WKH�6HFRQG�&LUFXLW�FDVHV"��

06��%,//6���,W�ZDV�LQ�7KRPSVRQ���,Q�7KRPSVRQ��WKH\�

ZHUH�LQVWUXFWHG�WKDW�LW�ZDV����RPLWWLQJ�VRPH�ZRUGV����D�

PRWLYDWLQJ�SXUSRVH���6R�,�WKLQN�LW�LV�D�VXIILFLHQW�VWDWHPHQW�

RI�WKH�ODZ�LQ�WKH�)RXUWK�&LUFXLW�

7+(�&2857���,�WKRXJKW�,�DOVR�JRW��PRWLYDWLQJ��IURP�

VRPHWKLQJ�0U��.L\RQDJD�VDLG�RU�IURP�RQH�RI�KLV�FDVHV���

'R�\RX�NQRZ�ZKHUH�,�JRW�LW�IURP��0U��.L\RQDJD"��

05��.,<21$*$���,
P�DERXW�WR�WHOO�\RX��<RXU�+RQRU���

��������,�VHH�LW�LQ�TXRWHV�KHUH���,�EHOLHYH�LW�FRPHV�IURP�

3DORPLQR���,�GLGQ
W�GUDIW�LW��P\�DVVRFLDWH�GLG��<RXU�+RQRU���

6R�KH�SXWV�LW�LQ�TXRWHV�ULJKW�DIWHU�FLWLQJ�WR�3DORPLQR���6R�,�

EHOLHYH�D��PRWLYDWLQJ�SXUSRVH��LV�RXW�RI�3DORPLQR��

7+(�&2857���$OO�ULJKW���$Q\WKLQJ�IXUWKHU��0V��%LOOV"��

06��%,//6���,I�,�FRXOG�MXVW�IRU�WKH�UHFRUG�VD\�WKDW�

WKH�JRYHUQPHQW�DJUHHV�ZLWK�WKH�XVH�RI�WKH�LQVWUXFWLRQ�

UHJDUGLQJ��EXW�IRU��QRW�EHLQJ�D�FRUUHFW�VWDWHPHQW�RI�WKH�ODZ�

EHFDXVH�LW�LV�QRW�D�FRUUHFW�VWDWHPHQW�RI�WKH�ODZ�DQG�WKH�MXU\�
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FDQ
W�EH�OHIW�WR�VSHFXODWH�DV�WR�ZKHWKHU�LW�LV��

7+(�&2857���(VSHFLDOO\�VLQFH�LW�ZDV�PHQWLRQHG�LQ�

DUJXPHQW���

06��%,//6���<HV��VLU��

7+(�&2857���0U��.L\RQDJD�DUJXHV�WKDW�WKLV�ZLOO�

GLPLQLVK�KLV�FUHGLELOLW\���/LIH�LV�PDNLQJ�FKRLFHV�DQG�OLYLQJ�

ZLWK�WKH�FRQVHTXHQFHV���+H�PDGH�WKH�FKRLFH�WR�PHQWLRQ�LW�LQ�

KLV�RSHQLQJ�VWDWHPHQW�EHFDXVH�KH�EHOLHYHG�WKDW�LW�DFFXUDWHO\�

VWDWHG�WKH�ODZ���,I�KH�KDG�EHHQ�ULJKW��KH�ZRXOG�KDYH�ZRQ�WKDW�

EHW���+H�ZDVQ
W���$QG�,�FRXOG�WHOO��ZKHQ�KH�VDLG�LW��\RX�ZHUH�

WKLQNLQJ�RI�REMHFWLQJ��

06��%,//6���<HV��<RXU�+RQRU��

7+(�&2857���,�VDZ�\RX�ULVH��DQG�\RX�VWRSSHG���

$QG�,�GLG�QRW�LQWHUUXSW�KLV�RSHQLQJ�VWDWHPHQW�EHFDXVH�

,�ZLOO�WHOO�WKH�MXU\�LQ�WKH�HQG�WKDW�LW�LV�QRW�ZKDW�WKH�

ODZ\HUV�VD\�WKH�ODZ�LV��LW�LV�ZKDW�WKH�&RXUW�WHOOV�\RX�WKH�

ODZ�LV���$QG�,�GLG�QRW�ZDQW�WR�GLPLQLVK�KLV�FUHGLELOLW\�

EHFDXVH�,�ZDVQ
W�VXUH�DW�WKDW�SRLQW��DQG�KH�KDG�QRW�KDG�DQ�

RSSRUWXQLW\�WR�DGGUHVV�LW��QRU�KDG�\RX���

$OO�ULJKW���6R�WKH�ERWWRP�OLQH�LV��0U��.L\RQDJD�

REMHFWV�WR�WKH�ILQDO�SDUDJUDSK�RQ�SDJH������+H�VD\V�WKDW�LW�

VKRXOGQ
W�VD\�WKDW�LW
V�QRW�QHFHVVDU\�WR�SURYH��EXW�IRU��DQG�

WKDW�LW�VKRXOGQ
W�VD\��D�PRWLYDWLQJ�IDFWRU���LW�VKRXOG�VD\��D�

GRPLQDQW�IDFWRU��RU�VRPHWKLQJ�VLPLODU�WR�WKDW���

,�RYHUUXOH�WKDW�REMHFWLRQ�IRU�WKH�UHDVRQV�,�KDYH�

24a



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

3$75,&,$�$��.$1(6+,52�0,//(5��505��&55

81,7('�67$7(6�',675,&7�&2857�)25�7+(�($67(51�',675,&7�2)�9,5*,1,$
2)),&,$/�&2857�5(3257(5

���

DOUHDG\�VWDWHG���,�WKLQN�ZKDW�,
YH�VDLG�LV�FRQVLVWHQW�ZLWK�

3DORPLQR��DQG�LW�LV�FHUWDLQO\�FRQVLVWHQW�ZLWK�WKH�7KRPSVRQ�

FDVH���

1RZ��0U��.L\RQDJD��DQ\�RWKHU�REMHFWLRQV�WR����WKURXJK�

WKH�HQG�RI�WKH�VXEVWDQWLYH�LQVWUXFWLRQV"��

05��.,<21$*$���1RQH��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���6R�WKDW
V�KRZ�ZH�ZLOO�

SURFHHG���

1RZ��,�KDYH�WR�GR�WKH�ILQDO�FORVLQJ�LQVWUXFWLRQV���

7KH\�VWDUW�RQ�����,�EHOLHYH��������

$Q\�REMHFWLRQV�RU�DGGLWLRQV�RU�RPLVVLRQV��0V��%LOOV��

RQ����WKURXJK�WR�WKH�HQG"��

06��%,//6���1R��<RXU�+RQRU��

7+(�&2857���0U��.L\RQDJD"��

05��.,<21$*$���1R��<RXU�+RQRU��

7+(�&2857���1RZ��,�DOVR�SUHSDUHG�D�MXU\�YHUGLFW�IRUP���

'LG�\RX�DOO�UHFHLYH�WKDW"��

05��.,<21$*$���,�GLG�QRW��VLU��

06��%,//6���<HV��<RXU�+RQRU��

7+(�&2857���,W�ZDV�DW�WKH�HQG�RI�WKH�LQVWUXFWLRQV���

05��.,<21$*$���,�VWDQG�FRUUHFWHG��<RXU�+RQRU���

7+(�&2857���$Q\�REMHFWLRQ�WR�WKDW��0V��%LOOV"��

06��%,//6���1R��<RXU�+RQRU��

7+(�&2857���0U��.L\RQDJD"��

05��.,<21$*$���1R��<RXU�+RQRU�
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PER CURIAM: 

A jury convicted Kevin Hewlett of one count of production of child pornography in 

violation of 18 U.S.C. § 2251(a), (e), and one count of distribution of child pornography in 

violation of 18 U.S.C. § 2252(a)(2), (b)(1).  The district court sentenced him to 228 

months’ imprisonment.  After considering the various issues raised on appeal, we affirm. 

On August 15, 2018, Hewlett engaged in sexually explicit conduct with a 16-year-

old minor and produced a video of the interaction using his iPhone.  Prior to filming that 

video, Hewlett created a 13-second test video.  On that clip, Hewlett is seen positioning the 

camera, walking over behind the girl, and pressing his naked body against her.  Hewlett 

then looks back at the camera to ensure that both he and the girl are in the frame.  Then he 

ends the recording.  Following that test video, Hewlett recorded a two-minute video 

depicting him engaging in sexual conduct with the minor girl.  Approximately two months 

later, the minor girl asked Hewlett to share the video with her.  After a couple failed 

attempts to send the video via Instagram, Hewlett shortened the video and sent it to her by 

text message. 

Hewlett first argues that the evidence was insufficient to establish a nexus to 

interstate commerce sufficient to create federal jurisdiction, claiming that all of the conduct 

giving rise to these offenses occurred within the Commonwealth of Virginia.  We have 

previously held that the use of a computer to create and or to send child pornography 

satisfies the interstate nexus requirement for federal jurisdiction.  See United States v. 

Miltier, 882 F.3d 81, 92 (4th Cir. 2018) (upholding conviction based on purely intrastate 

receipt of child pornography where evidence established previous movement of a computer 
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through interstate or foreign commerce).  The evidence showed that Hewlett sent the video 

to the minor using the Internet.  See United States v. Ellyson, 326 F.3d 522, 533 

(4th Cir. 2003) (finding “substantial evidence to satisfy the interstate commerce 

component” based on images of child pornography that defendant downloaded from the 

Internet).  To the extent that Hewlett suggests that we revisit these precedents; we note that 

one panel of this court cannot overrule a decision issued by another panel.  United States v. 

Williams, 808 F.3d 253, 261 (4th Cir. 2015). 

Hewlett next contends that the district court erred in instructing the jury as to the 

mens rea required to produce child pornography.  The statute requires the Government to 

prove that the “defendant used, employed, persuaded, induced, enticed, or coerced the 

minor to take part in sexually explicit conduct for the purpose of producing a visual 

depiction of that conduct.”  United States v. Malloy, 568 F.3d 166, 169 (4th Cir. 2009).  

Thus, the Government must prove that creating a visual depiction is more than “merely 

incidental” to other, more important purposes.  United States v. McCauley, 983 F.3d 690, 

695 (4th Cir. 2020) (rejecting instruction that the creation of a visual depiction be “a 

purpose”).  “Whether an instruction reads ‘the purpose,’ ‘the dominant purpose,’ ‘a 

motivating purpose’—or some other equivalent variation—may not be crucial, but the 

statute plainly requires something more than ‘a purpose.’”  Id. at 697.  We conclude that 

the district court’s instruction accurately stated the law, and we find no abuse of discretion 

by the district court in declining to use the instruction Hewlett requested.  See id. at 694 

(providing standard).  
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Hewlett also challenges the district court’s denial of his request for a missing 

witness jury instruction.  Hewlett asserted that the minor girl was a key witness who could 

testify to the nature of their relationship and whether he engaged in the sexual conduct with 

her for the purpose of producing a visual depiction.  The district court correctly determined 

that the minor girl was not unavailable to Hewlett and that he could have subpoenaed her 

to testify and did not.1  See United States v. Brooks, 928 F.2d 1403, 1412 (4th Cir. 1991) 

(explaining circumstances necessary to warrant missing witness instruction). 

Hewlett further contests the district court decision prohibiting him from referring, 

during closing arguments, to the girl’s absence and in asking the jury to consider what she 

would have said if she had testified.  The court ruled that counsel was not permitted to 

invite the jury to speculate as to what the minor victim would have said. 

“The district court is afforded broad discretion in controlling closing arguments and 

is only to be reversed when there is a clear abuse of its discretion.”  United States v. 

Baptiste, 596 F.3d 214, 226 (4th Cir. 2010) (cleaned up).  We find no abuse of discretion 

in the district court’s ruling prohibiting counsel from asking the jury to draw a negative 

inference from the witness’ absence.  See United States v. Crawford, 317 F. App’x 303, 

306 (4th Cir. 2008) (No. 07-5096(L)) (upholding district court’s ruling prohibiting defense 

counsel from mentioning an indicted coconspirator as a missing witness when defendant 

failed to show that he could not have subpoenaed the witness to testify).  Because Hewlett 

could have subpoenaed the minor girl to testify and did not, he was not “entitled to argue 

 
1 We also agree with the district court’s determination that the minor girl’s testimony 

as to the nature of the relationship was not relevant. 
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to the jury the absence of [the witness] or to draw any inferences from [her] absence.”  

Brooks, 928 F.2d at 1412. 

Next, Hewlett argues that the district court abused its discretion by denying his 

requests for a continuance of sentencing and for funds to allow him to retain an expert 

witness to re-examine the content of his cell phone for possible mitigating evidence.2  We 

agree with the district court that the proffered evidence was not relevant to Hewlett’s 

sentencing and therefore not necessary.  Accordingly, we find no abuse of discretion by 

the district court in denying Hewlett’s request.  See United States v. Hartsell, 127 F.3d 343, 

349 (4th Cir. 1997) (providing standard). 

Lastly, Hewlett contests the district court’s ruling prohibiting him from introducing, 

during his sentencing hearing, evidence of the victim’s conduct and character.  Hewlett’s 

contention that the victim’s character is relevant to the nature of his offense is incorrect, 

and we find no abuse of discretion by the district court in ruling that such evidence was not 

relevant to sentencing.  See Pepper v. United States, 562 U.S. 476, 480 (2011) (recognizing 

that “sentencing judges exercise wide discretion in the types of evidence they may consider 

when imposing sentence”) (internal quotation marks omitted). 

Hewlett, who is represented by counsel, also seeks to file a pro se supplemental 

brief.  However, “an appellant who is represented by counsel has no right to file pro se 

briefs or raise additional substantive issues in an appeal.”  United States v. Cohen, 888 F.3d 

 
2 We note that the district court authorized funds for a computer forensic expert to 

examine Hewlett’s iPhone prior to his trial. 
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667, 682 (4th Cir. 2018).  We therefore deny Hewlett’s motion to file a supplemental pro 

se brief.  We affirm the district court's judgment. We dispense with oral argument because 

the facts and legal contentions are adequately presented in the materials before this court 

and argument would not aid the decisional process. 

AFFIRMED 
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 FILED: August 18, 2023 
 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

 
 

No. 21-4364 
(1:20-cr-00064-TSE-1) 

 
 
UNITED STATES OF AMERICA, 
 

 Plaintiff - Appellee, 

 
  v. 
 
KEVIN HEWLETT, 
 
   Defendant - Appellant. 
 

 
 

O R D E R 
 

 
Kevin Hewlett, by counsel, has filed a petition for rehearing en banc.  Hewlett has 

filed a waiver of the right to counsel and a pro se petition for rehearing en banc.  We decline 

Hewlett’s request to dismiss counsel at this juncture, and we deny the petitions for 

rehearing en banc.  No judge requested a poll under Fed. R. App. P. 35 on the petitions for 

rehearing en banc. 

Entered at the direction of the panel:  Judge Wilkinson, Judge Agee, and Judge 

Harris. 

       For the Court 
 
       /s/ Patricia S. Connor, Clerk 
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_____________________ 
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_________________________________ 
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TO THE UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 

_________________________________ 

CERTIFICATE OF SERVICE 
_________________________________ 

 
 I, John C. Kiyonaga, hereby certify that on 15th day of 

November 2023, as required by Supreme Court Rule 29, I have 

served the enclosed Motion for Leave to Proceed in Forma 

Pauperis and Petition for a Writ of Certiorari on opposing 

counsel by depositing an envelope containing the above documents 

in the United States mail properly addressed with first class 

postage prepaid on the following:  

    GWENDELYNN BILLS, AUSA 
NATHANIEL SMITH, AUSA 
U.S. Attorney's Office 
2100 Jamieson Avenue 
Alexandria, Virginia 22314 

 
       /s/John Kiyonaga 
       ___________________ 
       John C. Kiyonaga  

Counsel for Petitioner 
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