7

IN THE

SUPREME COURT OF THE UNITED STATES

KRAY O. CRowELL JA. -PETITIONER
(Your Name)

MARK SEVIER -RESPONDENT(S)

ON PETITION FOR A WRIT OF CERTIORARI TO

UNITED STATES COuRT oF AFPEALS FOR THE SEVENTH CIRCULT

(NAME THE COURT THAT LAST RULED ON THE MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

/7 Gy O. Crowell Jr.

(Your name)

P.O.Box A
(Address)

New Castle, IN 47362-1041
(City, State, Zip Code)

None
(Phone Number)

NCCF#414 (Rev. 06/03/19 (02:13:04 PM)



QUESTION(S) PRESENTED

Whether the stale courts resolvtion of Crowells sjometfective

asristance of coopsel cleim for ')Cc:)/In‘j fo addvire of a

ctlirprative deferse cwas caﬂfrafr/v Yo, and, or invotced cia
_Qnaeﬁiga_gcé/ﬁ a:ﬂﬁ/f‘ca/"on of 6/84/4/ e:#qé//%Aee/ /c‘uJ un/e/‘
Stricklond , aod Hill pursuant Ao 28 v.s.c, 62254 ()1,

Whether Fhe 7#4 Clreend or lecis]or den,y/‘ny Crowell hcbeas Y e

reliet of bis ;ﬁé{'fec>Ll'uclan/J#an<€ ef counse/ cleim for ’J-\a)/ing

do_advire of a affirprative defenre cvas contrary Lo, aned, or

//?Vo/ut?ﬁ/ o Unrea.}ﬂnaé/e agfﬁ'(&?lion gf‘ c/ear{y e.ra[aé//-r/»eo/ /au)

2 eﬁéﬁ z‘/:/“;CZCLAQQ(I an&/ /‘///L ‘

Uhetber [lower ¢ ot Ma/y aSSpe gui/#,y vercdicts cond

consec vlive SenfenceS hen un!q{ﬂar%qd é)/ evicderce in _dbe

pLrejudice ingulry ot _a gullty plec,
, A" 4 / ¥ » v

Whether the Ttbh Circuits esxpamsion of Lee 4o post - conptefions

relief pres eeo/z'n‘/q.s" /S Crromfoos,

CIbether Fbhe Ledora) couely ovsed the stele covrts deciiion

any detercnce Ler AP usc, 5225-‘2’(c/)(1).

Whether #rial counsel asr deficlent Lor faling to diseover or

Laled 4o avise of a stolite of fimibatsosrs delepse fo sie of

the Fhirteen covnts ipcloding Hhe ene Crowell plecol seilhy toyncer
StricKland.
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IN THE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTRIORARI

" Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

I For cases from Federal Courts:

The opinion of the United States Courts of Appeals appears in Appendix
/=[O _to the petition and is

B reported at _ 77 £ Hth £34 ; or,
[ ] has been designated for publication but 1s not yet reported; or,
[ ]is unpublished.

The opinion of the United States District Court appears at Appendlx /1-22
to the petition and is

[ ]reported at ; or,

[ ] has been designated for publication but is not yet reported; or,
[ is unpublished.

1}(] For cases from state courts:
The opinion of the highest state court to review the merits appears at

Appendix 23-3¢ to the petition and is

<] reported at /139 M E.3J 7695 ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ]is unpublished.

The opinion of the State of Znshcwa Covnly of fllen court appears at
Appendix _37- 45 to the petition and is :
[ ]1reported at s or,

[ ] has been designated for pubhcatlon but is not yet reported; or,
B is unpublished.
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JURISDICTION

X For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _Augost &, 2023

[ ] No petition for rehearing was timely filed in my case.

D4 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: Sexfemlber 12,2023 , and a copy of
the order denying rehearing appears at Appendix__ %6 .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A '

The jurisdiction of the Court is invoked under 28 U.S.C. §1254(1).

[ ] For cases from the state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following

date: , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Appendix No. A

The jurisdiction of the Court is invoked under 28 U.S.C. §1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS TMVOLVED

Sixth Amendment of the Upited Stetes Conelidotron -
In all criminal prosecotions , e accosed shall enjoy He rish? 4o a

S/Ced’/ :a,na},fou,é/?c +rial, by ar sopartiaf Jury of the State ancl
Adictrict wAem“eii;«;_ f%PAe crime shall have fLeen c@,nm,'ﬁ‘co// whict, distoct
Shall bave been previoosly ascertained by law, and 4o he
jntormed of He ratore and covre of the accostations ] 4o pe
confronted with the coitresres asainst bitm ) o have Compu/rory
procegs for obtaining witnesser jo bis ’Fc;vm“, cwrnd +o bave

#e ﬁ;fl‘.sf«ance of Cowrel Lor bir dofersse.

18 USC, 62254

An application for a wei't of haleas corpos or bepalf a joersass 177
state costedy /auf.fuaﬂf Yo e judsment of a State coort shall
not- be Sronted with respect +» ary clabm Moot cvar acfodicated
on Fhe merlts o Stete covrf proceed s s wilesse the addfodication
of the clalm —
(2) resvfted imn a decisior, hat was Contrary o, or javolvecd
an unreasonalle aglication of, clearly estullisheA Federal
[aws, as deterriined ,éy He Supreme Coort of Hhe Onited
J'/*ale; , er
(2) resvlied jri o decishor Halk wor bacecd on a vnreaconalble
deterninatior of te Locke i Sisht of Sle evidence precentect
s Ahe Shede 4ouf7L//oceea/a‘n_§,



STATEMENT OF THE CASE

On September 28,20IS, Hhe State of Tndiana charsed Crowell with
Thirfeen counts = incloding fovr coonts of Clase A felony chiled molesting
(Covnte J-—IV)/ fovr covnts of Clasy £ Felony sexval miscomdoct it a
ntinor (Counts v/~ VIZZ), orne coont of Class £ Feloay jocest (Covnt TX),
Yo counts of Level S felony, incest (Covnts %-XT), one covnt of Clags C
child molesting (Covnt XKIT), cind one count- of Clase £ felony, sexval
misconcvct with a minor (Lovnt XOE). Acp. 24, Crowell coar appvinted
covnvel , who proceeded 4o miss @ sisnificant- {law in the prosecotionr
case. There ic po dispote Yt covnsel €ailed o inform Crowell Fhat- six of
the Hirteen covats with wich he was charged, and one of the FHaree
couvnts 4o which he leter pleadt Guilty, were barreod by tle s fetote of
L1mitetions. Rpp. 223 ; 42-43. Crowell “woclel not bave plecclled guifly] 4o
a Fime -barred covat,” and “woold have coent do tricl " hod he Leer
properly acdlvised av to the ctatte of limitationr defenre cvarlzdle Lo
him, App. §9.

Crowell5 concerns with appointed covnsel ceme 4o lisht doring «
miscellameous motions hearing before e stete coort of Fedrvary '1;/ 20/6,
/7 which Crowell sousht permistion 1o addrers He coort d:’rccf/y.

App. 135134, Crowell informedd the covrt fhet he cocnted 4o terminate
his appeinted couvnseli representation, Stating Het be believed
counsel hed provides false statements fo hirr resardding hls ex-wife
and sorn. Ao /28, S/ecif/'ca//y, covnsel hoo rntormes Crowel/ +bet bis
ex-wife and son were plornins Fo Festi by for the prosecution, a
Statement Crowell believed fo be fulve. To Crowel suspectedd Fhet
this felse information was desisned +o €ncovrcse bhim fo Fule +e
States offered plec, Td. Lhile covrse! maintained Fhet e infornmation
be provided come Lrom discussions with these coitmerses and
astored the court Fhat fe bood not misrepresented cery?hing to
Crowell or crocd him +o forego his risht to trial, Crowell sfill belicved

cocensel A‘ﬂljivem VM?L/‘UC /'n-t(armaf‘/'on, Ao, /258-729; §5- 86,

iy



Withoot directing any guestions o Crowell Airfwé/f, the coort
quickly denied his motion Lo Lerminate fis appeinted covnse/, 57‘4//‘0;*
counsel was competent. App, 129, The coort also suggestedd that Crowells
repuest “Seemled] o /i e convehient” Given Hhoot Als Frial was set
for the Following week, Tel. The coort intormeot Crowel! he coufd
plead guifty , bot he war alro entited 4o Frial ,é/v Jory iF fe so
chose, Td. Crowell saicd ke cras “not pleading,” L,

Betore Fricl, however, or Febrvary 22,2016, Crowel/ entercd into
the stater offered plea agneemen‘f, Alep. 67-68. The plec agreement
wias He same one offered +o Crowell at fbe Febroary 19, 2006 nrotions
hearins. Crowell crgreed fo /a/emz/ 9:;1"//)/ to one Cless A felony , one
Class B felony ) and one Class € 4elony. Teh Under the terms of #he
agreement, Crowell wouldd receive a Lixed sentence of 3o years for the
Class A Fc/on/v, with 24 years execotedd jo Hthe Incliana Lepertment ot
Corrections and six yeors Suspendded Fo probetron, cnd concorrent
terms of 20 years for fhe Clasr 8 Lelony conviction cndd cisht yearr
dor e Clarr C *Fe/on)/ comviction Td. T, 6XC45‘(/7‘95/ fe shete agreed
Fo Aismics +he remainiag +en coonts, Td Followins « hearing or
Parch 28, 2016, the covnt accepfed He plea agreement andd sentenced
Crowell gursvan?t to the terms of the agreement, Aop 135~ 19¢. A
no Fime betore the coort acceptes Crowells plea agreement Aid
covnsel advise him Fhit six of Fhe coonfr cith which he cas charsed -
incloding the Class 8 Felony coon? Fo which he pleaded ouilly ~ were
bacred § the statote of limitationt. Aep 2, 4/2-43,

On Februvary 32,2017 , Crowell £/led o pro s€ petition for part-conviction
relief (PR fetition®), which fe amerded on Hugosf 20,2018, App. 7578
Crowell Cefﬁueo/ Hhet covnsel rendered jreffective cssistance by
foiling +o advice Lym Fhat all foor of the Clocsr B felony covnte cendd
fwo of the Clays € Lelony coonts witd which fLe var C/)afjea/ were
berred by Fhe stetute of limitatroms, App, 77, Crowel alss crgoed
thet covnsel woas /neffective 4 % creq/fng e contlict of jnteresrst cnd
Cailing o investisate cuidence helofe! 4o +be deterse. Crowell

5



contended 1hat covnsel created this corn€lict of jnterest by tellins
bim That bis ex-wite and sow coere workivg with e /ora.recuf/‘on ,
Somelbing be belicved +o be unfrue. App 76. At #he Fime, Crowell did
not believe +bal- amyorre Lrom He profecu/‘/bn or counse/ had spofer
Fo bis ex-wite and sorn. I, /?e_gard/nj the failore 7o jovestigate,
Crow®l beficved HHhat covnsel bhad erly contacted twto of the six
Potential witresses he had jdentifted. App. 76-727. Crowell alco
argred Fhat the Frial coort abosed /s discretion jo foiling Fo bold
< Aeariny on Fbe a//ejed’ conblict of jaterest. Crowel! asked 1he
coort fo issve svbpoenas For bis ex-wite, sorn, and fricl coonsel
+o 7‘6&’-/‘6« et an ev/a/cn%/‘ary Aeaﬁ‘nﬁ, App. 89~ 94, The Lndiana
Svperior Coort CHER Court’D, however, denied Crowells reguest Lor
a hearing on 1he contlict —of = interest claim , and +he failore Lo
adlvise ot Fime ~Lorrel coonts clain. /4,0/, /57. On Pecember 7, 2018,
the .f_:/j‘fg i Sobmitted is response 4o case b v alfidavit, App. 95- (02,

On Mey 22,2009, the LR Cowrt Hoers denied Crowellsr PR Pelition.
A/o,o. 27~45, While #be coort denied #e /e*/‘//'on , e coort azknaW/ea/’jec/
Yt Crowsell identificd a gervine iscve with pecpeet +o Ais tirsh
afgume,ﬂL = bt covngel! Aact Loileod Fo inform Aims Hhof six of the
Hirteen cowvnts with whicd fe was Cédﬁjecj were barred 4y e
statete of n//m/fa?é'anf. Age. 42-43, The coort nevertbeless rejectec/
Crow €115 /'n.:e#ecz‘/ve asSislence of coonsel claiwm becacvse Hhe plea
ay/et‘—'mer;?“ ','orow'f/eo/ Lor a mech shorter aggre 9,«,;4: senterce ”, Grch
Crowell did not shoos Lhatt be coas prejodlice by covmseli Loalvre 4o
give him accorate advice. App. 43

Crowell agpealed Fhe denicl of hrs PER Petition, again crguing Fhat
covnsel was inetfective Lor failing fo aclvise bhion of the time-barred
charges and failins to asrerF a statvte of limitationsr cfefense Yo
Yhose chanses. App. 0, The Tndiana Cowmt of Apealr alfrirmest Fhe
denjal of bis PeRl Fetition, App 23-36, The Covrt of Appeals Hicd 2ot
address hetber the foilvre 4o atvise as to Fhe Hime-berred cherges
or for raise o stetote of lmstations defenre comitefoted oelicient



performance on the part of Crowells counsel, Tnstead, Hhe court cotfirmed
becavse Crowell badd “aclvanced no special circomstances +o Sugport 4is
clairm Fbat, bad (covnsel/T aclvisccd Aim y/i/"/’erenf//, [he7 weold have
f’e;jecf’eo/ fhe plea ajfecmcrﬂl G Fo Hhe rnor- Ftme - barrect coutr. Appe, 70,
The Covrt of Appeals clenited his pro se petition €or rebearin 5, arnd Fhe
Lndliana Supreme Coovrt Aented Ais pro se petition o Franster o

April 16,2020, App. 48, 49.

On Py 20, 2020, Crowel) £iled « pro se petition £or a corit of
habeer corpuos in Fhe Unitecd Statesr LDictrict Coorl For e Southes
District of Znoljanc . Aop: $0-66. Crowel/ agairn claimed be clcrs tenied
eftective cvsistunce of coomiel becawre counrel £alledd o advise bl
of the Six fime-barred charger ardd Luiled o raive o statote oFf
limitations detente.t App, 57-54. Cromell contended Fhet bis choice +o
,a/'ocecof with a plea ajree/nen'/ was protivated 4 v o fear of geing o Arict
e followin 2§ a/a/ Y obile still being ﬂep/ayén/co/ A s appoirfed covrrrel,
Rpp. 8. Crowell pelievedd, as be fo/l He covrt jm the Febroory 15,2076
hearing, Hhof covnse/ fract not beer Frothlol with him resarding bis
ex-wifes and ross invelverment /rn Yhe prosecertions case amcd he
Lorthesr ée//'evc/, s be raisedd sr Bis PPER Jretitiom crnd JUAfé%‘J"/’”L
cpppeal , Hot covme/ bedd not condbctecl sutficient javestigation
irto He witnesses he ictentifled, Crowel! cvrerted Fhat he coould have
prrocceded Fo trial i€ he had Ybeers given a comppetent aHborney.”

Apo SH~$55,6/.

1Crou/a// also a/j;eo/ Fhot covnsel created o conflict of inferes? by fellins him his
ex-wife and son were coo/mra/‘/‘nj with fhe prorecctioss cend falling to snveskigate
the case by contacting the wi'tnesses Growel] identvtied. The coort Slissmicsed
Yhese claims, clerect erizing Crowelli contlict - ol - ipberess luine as Deally
Jt a disasreement '// ¢,'np/l.nj Ahoat Crocoe lt baod pot exbicvrted hic
Jalfnze coort remeclies with peJ/ogc-/ Yo bis foifvre Fo /nc/e.l//ga'/e & Jaim
becavse he Aidd ot ralse Hocon /o 4/Zic,//zee«/ Ao Hie Trncdiarna Coort
of ﬂ//ea/_r. b §3-58 ) Aap CF [ Aper 16-28.
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On Ju/y € 302 Hhe district coort densed Crowells fro Se /cv‘/t‘/oo Cor
writ-of habeas corpos, Agp. N, Withoot aclodressing coomsels performance at all,
Hhe covrt beld thet Crocoel/ bacl 770/ “emonstrated prejiddice £rom
coursels failvre Yo advice bim cboult the time-berrect charses ", a5
”Zoanje/j errors likely hact very /i e iopact on e Crvewel) s Aecdriom
to plead ‘7u/'/7(/w Y Ao, /7. /)ceordl}ﬂg/)// the covrt denled Crocoel)y Fabecs
petition jn its entirety ard deniec! « certificate of apppeclebilily,
canc/u/,-n; that “[ode recronable Jorich cocld conclvde Foct #1r. Crowed
is entitfedd Yo relief op ny o Ybe igrver Le ralred in Alr/fe;/hl/oﬂ. hﬂ//, 20

On Tuly 26, 202l Crowell Liled a prose notice of appeal with the 744
Crrcoit Covrt of fapeals , cobich the coort! constroed as cm ajoplicatson

“For e Cer—f/f/ca}‘e of a/,oea/mé/‘//‘// /durfuém# '/a 2¥ .5, <, g 2257, /’?//u 7,

Once agair, Crowell contended , cmong other Fhinss, +hat coonsel was
n eﬁ‘[ec 7(2 ve for fai//nj %o advire bhim as Fo the Fime ~barrel clarses,
The 744 Clrcoit Covrt of Hppeals granted a certificate of apgpealalility
'p/'nd/nﬁ Fhat- Growell had “madde o sobstantsal showing of He denla) of
his right fo effective covnvtel unier Fhe Sixth Pmenchmeat.” App 7.
On August g, 2023 the 77h Cirevit Covrt of Appeals alficmed Fe
district covrt becavse (Hlhe shate court /ed.ronaé/)/ corcloded +fat-
contemporaneows evidence clid not sopport ct Linellre Hoak i F

Cfawe// éaﬂ/ Aeen /raper/)/ a&(;/i\ree/, ée wau/a’ Aaye /‘ed' ec?lea/ 745 //ea
aoreesment.” Aop, 3-9,

On Rusuit 18, 2023 , Crowell then Liled & pro se petition Lor
rehearing and reheerins en bone , pointins oot the coorts contlict
betivecr, its own precedent and Fhis Eovrtr precedent For cleims
ot cooprels Lailvee Lo advise of co at¥irmetive Aefente. App, 159-123,
The 74b CircusF Coort of Aapeals Aenjed Crowells pro se predifien Cor
rehearing wand pebecring e€n boanc wn Seplermber/z, 2023 Aep. e,

Crocell now pe///-/m/ Hhrr Covrtt Lor @ cri of Certicranri



REASONS FOR GRANTING THE WRIT

I. The state covrts and Lederel coorfs resolvtion of Crowells sreffective
arsistance of covnsel clapmm cwas contrary to fhis Coorfr clearly

established /aw.

The Sixth Amenihment- of the Upitecd Stader Concdifotion J‘/ec/’f/’ﬁa//)/
states Hhat He accosed shall bove accietamce of covmiel 4 Ais defenre,
TA)J Cpur)Lj dcc;'.!ion i/ g/l‘éklan;'/ v, &JQIA)ngz)Loﬁ, L/éé .S 668 (/418‘/)

annovncesd a Fwo prong stardacd cbes ana/y 2/ns a jmetlective asshsdence
of coovnsel cloim wvncler *he JTixtb Amemchtvents To suvcceed om o <fair
Yhet coonsel was ineffective , a petitioner moct shows Hat coumsels
performence fell belows am oéjective standavd of reasopcdleners . andd
Yot the deficlent pertormance prejoddiced #he delence.” Id af 637-658,
Covnsel bos a ’;Iml, Fo advocate Hle delenclent) cawre” cnd conso/h
with the defenddent o jmporfant dectilons.” Id ot 68¢, One year [wfer
this Covrt decioded Ml v. Lockhart, 474 O.5. 52 (1@8r) and did co #o
articvlate whet a detemdont must show #o eshablish ot hic ferel
covnsel renderedl jneffective actishence i actviclns blm Ao /v/c*cﬂ;( gullty,
Lo Ll the first prong 0f Stricllond remained the same. when i
comes Lo prejvelice He deferdent muct show a recsorads yorobabilits
thut, bot for covnsels errors, he would not bove plecAed guity ancd
would bave /nsisted on Geing fo Frial T Y, S 0.5, af SG. This Covrt

went forther andd addrersed fow Fle Jnguiry changes where , as herse,
covnsel failecl Ho aclvise of a alFirmative cletenre. In Hlese circommlpeer
Fhis Covort held that Fhe resclition of the prejwdice ingoivy cwitd
Adepend! fargely or whether the cafbirmoative defenre Vikely cooold have
svcceededd at Friol "Ll at- S, This Courds Hecisions rematn binding
/recea/enf ottt (Hie Court] seel’s) fiFt Fo recorsider Flems, /ejia/o(/efj

ot whetter J‘uér@gaehf cases frave roicedd Aoob?s alovt contimeing
(//‘7[0//7[/. ” Bosse v, Oklebome, 560 v.s5. 1,3 €2016) Cper corjorm) Ceitrns
Hobon v United Stafes, $24 0.5, 236, 252-3.5% C1299)). The prejuclice

/'n?u/'r)/ anrndvnced i ZZ/‘// Lor claimys of Coonsc/.; #/’/ure Yo acluise
of @ affirmative defenre bes never deen /E(On.riaﬂe/eo/éy i s (aa/?‘,



and no svbseguent cases by #hiis Couvrt has ever raised choyb? of /s
Vitality in these claims, Thecelore , Hill remeins +he precelent Lor the
prejvdice prong in Fhese claims of covnselt faifore fo acluise of a
atlirmative defense.

Six years ago this Covrt decided [fee y. Onited States, 53905 357
(2017) ana/y.Z/'nj a claim of covnsels Luilvre +o adyise correctty of
deporfetion conseguences jn a plea setfing, and how in thete claims
of ineffective asristance of counsel, contemporaneovs evidence crcd
Jpecia/ circomstances cove ot center @f e /arcjudicc /’nguz'n/, even
when a deferdant hac po viable dedense. That 364, All of the fower
courts have oecided Crowells claim vnder +hic /ega/ stendard of
coonsels Lailore to advise of deportation. Hovever, 4bic /s pot Crowelly
Claim becavse he is a United Stafes citizen and copmot be deported,
nor weas his claim of a collateral comsegoence of fic plea beccesse be
was convict-ed and sentenced 4o a charge the state was barred
From /o/o:eauf-/‘ng, L~ gen era/, ‘] consegIence 45 direct ;€ 7+ ;s
imposed 6)/ +he yen‘}‘enciﬂj coort as /oar‘?L of Fhe auvtbor;zed JPonish et
and included v #he coovrts \)Ua/ﬁme/ﬂ‘. Y User Gouide /—’rg:guen”x HAskedd
Quections , Nt/ Trventory of Colloterc, Conseguences,
http: /) cw w, abacollaterelconsepuencer, org [vser—guide [#40a Clast visited
Jome 26, 30/8°). See also: Stanbridae v. Scolt, 7q1 F.gd 7/5, 719 (244 Cir. 20/5)

The PCR Court applica +4e /ega/ Standard anncosced by the
Indiana fppellate Coort in Juparez v. State , 967 ME 24 SSX (Tnd. CH,

App, 2012) deciding a case of covnsels failvre 4o achvise of ddeportedion
and how these claims regoire a shewing of I_';/aecia/ circomsteomces Hhat
would have affected o ,reasonalle persons decision fo pleact 90,'/,(/,”
/4,0/, HdY, The Ihacliaric /4//)6//&'/6 Cowrt recifed verbetim He P
Couvrts decision bot agplied +he Indiare Supresme Coovrts necw

ﬂrecec/eﬂf annoonced 1 Bobadille v. State, 117 a1 3412722 (Tnd, 200%)

decicdding a care of covnseli Lailvre to advire of deportatior amnd

” A + [ ” .
bocor Fhe prejodice 1nguiny /8 < sodjective ferf, torning yeor
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whether Fhat ﬁa/?‘/cu/ar defendants Special circomstances J’U/ﬁo/‘}‘ 71'/»6:76
had he been proﬁc:r/y advised, he wouvld bave rejected +he plea anrd
jnsisted on 90/’/79 fo trial.” Agp. 28, Lobadillea was decided en/'//e/y
on this Covrts new apgplication of couvrmsels Leilvre 4o adyvise of
deporteation as annovnced in lee. Sec; Bobadilla, 117 N.E, 34 ot 1274,

The Fecteral Pisteict Couts decision States Het Tedoorts will not
Lind prejodice vnless the defenclont allcser Special circomstances Hhat
m)gA/— Su,o/oorf the conclusion’ Fhat his decisiors +o falke He //ea wq,r
cavsed by covrnrels deticient /er*ﬁo/mam:e (Zuaf,nj Lee, 522 (JS at
3650, App 16, The Oistrict oot concloded that the Tobiane ,9,,,@//45
Lovrt /’eaJan&é/y applied Sepreme Courl precedent om Fhis issve, Agp, (8.
The 74b Circoit Covr? of ,4//7&0:/! (244 Clrewit) albirmed the district covrF
based op Fhis Covrs precedent cnnovnced in lee, The state coort
reasonably concluded that cortemporamecns evidessce ehic not Syapor?
a finding that it Crowell hacd becrr properdy advicec) he wowld have
rejected Hhe plec agreement.” Agp. §-9. HAs can ooly be discerned from
the lower coorts /5 Hhat Lee bas com//efe/y eplaced fl) when it
comes Fo the prejocdice ingulry in guifty pleas so matler Fhe clairr
of imettective assistance, Tn Hact the only cowrts o even rmembion Hill
was the digheict covrt and the A Circeit, andd that war onhy clare
in pacsing. App. 6 /6.

Al of thece decisions by the fower courts are Corﬂzrar)r to tbis
Covrts precedent ampoonced in KU, Y74 0.5, Altboush Hill was
Aecided i the context of coovrrels failore +o aclvise of a
collateral consegoerce of /aaro/e e/ﬁ‘glé/'//v// Q'_"I{/;wb—' /27;73 a//egey/
reo special clrcomstances Fhat migh? suppert the conclosion Hhat
be //acea/ /a/?‘ic Aar emphasis on hic parcle e/ijié////)/ in decidins
whether or rnot o plesst gw'/:é/. "Tod at €0, Hill «lro provided Fhe
/330'/ standerid Lor claims of covnseld Leilvre Fo cduvire of «
clflirmative cleternse which is precisely Crowelli clain. [T.7/»e
resolvtion of Fbe prejuddice imgoiry Lir Cowellé cared deperndled]

1



largely on whether the alfirmative detense [ikely would have
Svcceeded ot frial” Tdat 59 Al circolf appeal courts have
OCknaw/eoéeo( Hhot Hlois /€ Hhe correct lesal stendard - the
pre, joddice JO0m9 [0 Fhese claims of jnetlective arsichorc of cowsell
Fallore +o adlvise of a afllrmative defense. See Katgh¥ v. Unifed
States, $76 Fed Agox. 4, 6 (zat Cire 2009) ; V) bed States v. Kimet, 706
Fedd. Apx. 109, 114 (3/01 Cho 2620)} pitedd Stater v Loorey , 497 F. 3l
297, w0t (94 Cin 2002); pited Stuter v. Valdez, 977 F.34 396, /03
Csth Cir 2020); Shimal vi Warsers, 839 F.22) 688,698 (Sth Cin 20/8))
Blalock v. Lockberl, 977 F.2d 1255, 1252 (@t Ctr 1992); Bncleccan v,
Nevern , 797 Fed. Agpx. 293,29y (ath Cir. zots) ] Hrey v, Zavaral,
93 Fed. A, $6, 544 (loth Cir, 2012 Larrit v, Segy. Lot of Corr.,
G5 Fi3d 1296, /93— r254 (1144 Cin 2020); Onbled Stetes v. Solode,
U F3d 1226 , )220 (p.c. v 200Y),

The 7446 Circolt thot caffirmed the dewia! of Crowellt hobeas
Corpus petition hat afso recently allirmed fhet the correct Jesal

Stendard wWhen o cledrm /s Fba? coonsel foifed Fo aclidce oFf <o
allirmative defense /s Aot armoumced rr Lol 7t U5, Lo Fhe ease
ot _Gish v. Hewwe, a5+ F. 3 $97 (744 Cor. 2020), JuIt like Crewell, his coort
&pointed a/,oe//qf% coonse! argved before the Th Circoit under +he
wrens /ega/ Stardacd of Lee, The coort Zw'ck/y correctedd L4 i/
Gish , andd belod fhat (Hhe Stardords apmovsced i M rmroys directly
Irto Girbs clajm and pot Aim onder a J 0 ﬁv/clsﬁow/ﬁj, " Tl ot CosT
Frrst, the 746 Circvit exslained Fbat H#he /e//'ré/'onw badd Lo shows ot
Ffrial covnse/ //er-ﬂarmea/ Adelicieatly irn Lolling 7o /(ﬂve.f'/'/;ﬁc,'/‘e tle
detense. LA fFadd secondd, be had to Somonstrote Shot Hhere exisctecl
a reasonzble /roé-qé///}()/ that fed coonsel rmveshicoted the Setence,
be would Fave rejected Fhe //eff obfer coed //Jéeea/eo/ fo Arie) cwitd
a [Heelibood of Socceedine oo Fhe defenre,” Ld at&o8 7This follows
Fhe lesel Acvicdardd annovmced &y Fhis Court rm Hill For Lbere %y/:e,f of
CLdiras, The 2 Circert woent Cortber 4o aflirm Yhat Lee, S92 0.5
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s not controlling in these fypes of claims, stating that, Tude decline
Gishs invitotiors o deviafe Lrom +he prejuddice /'/72'01'/‘/ He Sypreme
Couvrt arficulated /'/7_/4,/114”\6_2_.&, 958 F3A at 607, Tn Fhe cace of
Crowell the F#h Circuit Cam//e/e/)z Aevicted +rom +bis Covrts
/Jrece/ehf annoonced in Hill, This Couvrt has never made a comection
of +le /ega/ stharndard for claipnss of couvnsels £ailore +o advise of
a attirmative deternse, an b 7‘44/— of a covnsels Leilore fo advice
of colloteral conseguences Soch as deportakior. Tt would be alsord
to fold ot o Aefendant cobos coorsel 1l ot addvire Ftew of a
atfirmative defense 4o a crime :_fé;;ri :ggjei/e comnvieted and senfenced
Lo i « plea agpe,ernenf' ot alro __;'A'oa) Sore Kind of special
circomslances t#hat they placed gorticolar emplborts on covnsel

to detznd thew of the crime, Yet, +4is iv exaclly #be /recca’emf
the lower courfs “A_iﬁi/é' Set Jm Crowelld cese,

This Couvrt in Lee acknowledsed +he sepercetion of Yhese claim,
The dissent contends that- o dedendent mort- also Show that he
cwould bave beer Lelor off 90ing fo Frial, That- is Hdrve cwhben #te
Adeleondants cdecision cboot- Going fo Frial Horr or bis poros pecls
of success and those are ctfected by e a#orney}‘ erross —
Lor ingtance, ..buéa/‘e a Aelenrndent a//eges that 4is /4:4.:7/6:—— Sbovld
bhave bof did not Seek to svipress aw improperly ©btuired cormfestion.
Mot Gl errors , however, are of Hoat sort” Lee , $32 0.5, at 365 (cih‘,qg
Premo v. Moore, §6x 0.5, 115,119(2017))) ., eg., Hill, 474 0.5 at S
(discossing Fatlvre o Jvestgate ’pa/enf}a//)/ excolpartory evidence),
T+ st~ /ogica/// Lollows #4ot Fhis Coorty Aa/c/;né i Lee clid not
modi‘p/ Yl t/A] /Wejcw/icc Ingolty in cafes of covnsels failure o
advise of a affirmative defence,
Norne of the lower covrts cContronted the Ffirst prons of

Wwhether coovnsel was d’ﬁ#/[éj?/ﬂ“ or not. Even 7‘400{74 Fhe THh Circwit
made /£ a parf of Fbe certificate of a//c:a/ﬁé///#y» Apre. o 2,
However, #he stete conceededd #hat covmsel cas Heficient for
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1ot advising of the Fime-barved covnts in ifs response fo Crowells
amended PR Petitiorn, and dorcing briefing in Fhe 7/ Cireuit. App 80,
It is uncontested +4at couvnsel was deficient Lo not adviring
Crowel! ot a stotote of fimifaticws defense Fhat woold have
Svcceeded on nearly half e charges hadl covnse/ actedd
Cor»/a/en/&. To be Sure, Cven /£ a defendant shows that particvlar
errory of covnsel were vnrearonable [1 the defendant must shoo
that they aé?éya./év bad arn adverse e flect om He defesse,” Hill,
Y7Y V.5, at S (guoting Strickland , 466 0U.S, af 693D . CLounsels
Lailvre cannol be secrr under ary other light then having co dicect
adverre etfect orn Crowelly dAefernse . Had coonsel acted C&/m/&/eﬁ’l/}/
Fhe Fime-dorred couvrsls woold have Lees Aismissed well betore +he
State even offered a plea , and Crowell wouvld rot beve been
convicled andd sentenced on Covnt § In tuct, covrsels advise
Shool/A bayve beer Ho re‘/'ec/‘ the plea dve 4o all the ovmtinmely coowts
S contained, Covnselé Huilvre +to ever perforn, Fhe very batic
investfigation of +he chorsing in Formation shoold cast serioovs
dovd?t #hat coonsel /r good Loitlhy jrvesticatedd He facts of He
case, or witresses. Crowell certainly had < ca;;;;}z‘/fu%iana//)‘/
protected risht o o defense Fhat his Frial covrsel failed 4o
Aiscover de Lailed fo cclvise of. Penying relic€ Lo defenddonts i
Crowelli position orks jene/-cu‘e.r derte jrrcentives for prosecotors
Fo ﬂrea/‘c;—; 10 - bofls - barred /fo.!‘cCc//L,‘con 6 ever ovntemalje
chairges. The lower courts complete avoldance 4o address covnsels
/acrfo/'m;m(e sendds o clecr meossas® 4hat [t is now acceptadle
Lo covnsel Fo forgae /n V-M?L/:qq#/nj e charsing in Formichsorr andl
need not- aclvise his client of a affirmative deferse.,

I, The lower covrts vnsupported ascomplions Fhat Crowell cooold
have beern convicted and semtenced Fo consccwtive sembdences 75 car;//'a/‘)/

to Fthis Covrts precedent in Shelcllaned
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convicted of all timely coonts and would have received consecotive
Sentences, The record Fhat wes before He PER Coort cortaimed
aé.fo'/a%e/y 7o e\//d’cnce, confe.ﬂs’?onf, or witnerr 5/a>émeﬁ£r 4o ScJ/?/w“?L
any of +he alleged crimes, [etore o ev/o/aﬂL/ar)f hearing was scledoled
Fhe state moved +o have the case svbmitted &y allodavit- jo Fhe
PER Covet. App. 6570, Throvgtoot Hle entire jorocceclingr +he
state never submmitted o aflidavit of any witnes Ly nor Jid the State
present” or evea allese evidence +o sopport any of the cherging
informatiorr +o Hhe PR Covrt. Crowell soved for e ev:‘o/e/ﬂL/'af/
hearicg Fevice o BotA Sidesr could submit evidence apid tertimeny
of coitnesses ire Yhe PR Coort. App. 71-24; 93-9Y. Crowell colso
Svbmitled a reguect for Subpocnas and sopgporting attidavit for
bis ex-wirfe, sor, and fric! covnsel fo —"eﬂéif'y af a evi%&?l/‘ar;/
Aec«r/‘hg to Sepport hie claims of ineffective assistance of
covnsel, Agp 89-94.

The stetes entire cm_gwnenf jr e PER Lowet weas of Crowells
yoossible fen7‘en</n7 exporer it he were convicted on all 4imely
couvnts. fhowever, the stete made no argument Hhat convietiswns
were move //’éa// Ahen nots Tn deet, the state never even 5959 ests
that it bad < J“#ra/)ﬁ case against Crowell, or Haot there existed
overwhelming evidlence of goilt, and neither does any decisiors in
Fhe shate courts Lecavse e shater case was ex#/eme// ceak,
ﬂﬂ/ﬂ, 27-36; 37-45, 95102, The on// reteresice to fhe states case
was fle PR Couvets £inding , and +he TnAiara ﬁ//}e//aré- Couvrts
verbatin o—cy/a/?[f‘aﬂ Fbet 1 Crowell bas shown re obviovs
Weakresres in HHe Stater care.” Aup 30, This Linding corpletely
igrores Fhe fect fhat there toas a Very obviovs weakbness jn the
Steles case hecavse o tle Lace of ﬂc&//)/ toa !t +he c/xargcj
the shade Liled) - covld hot prisecute Ave o fhe statote of
licoitations., Tf the stete hod cven a mwdercte cose ageelns
Crowell the state wovld heve c:em‘aﬂn/y /ne,fenfec/ ot e very
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least a argwﬂenf or evidence of +his 4o the PCR Court chem it had
+Fhe opp@/‘%’wﬂﬂl)f.l This Coort has Staled +bat as a geacral mattes i
prakes Sense that ‘a cletendont who has 1o realistic defemse Fo
Chacge supported by sotticient evidence will be unadle +o carsy
his burden of showing prefjudice from acac,o%/,qj a plea,’ Lee,

$82 U.5. at 366~367 (empliasic added) Cinternal citetion oritted s TH
mudt logically Hollocs fhat a detendant thet pleact guilty do charses

cwith no support of evidence <cem Cer‘/afn/)/ Show prejoclice. This is
in-line with HLiy Coorts /:o/a/ﬂ'nj Fhat "o verdicd or comelosion only
wealkly Supported é), the record iy more [Jikely fo have beer
affected é)/ errors Fhen one itl overwbelming recor ol support, ”
Stricllond, 66 ©,5 €96, As .r-/avéea” qu/e, none of Hle Jocwer covrts
bhave evem Jc)&ﬁe(?lﬁ&/ Aot the states cese oo 57(/'0'75 a‘gaiﬁ.rf
Crowell, or that be wes nmrore Hen Likely 4o be foord 3:;/'/;(;/,

The 7 Circolt ended its Aeciclor yufya;‘inj Flhat e Coortt
has never beld that courts pray nof asrome guilt. Pore ipgportent,
Crowell identifies no Supresme Coort grrecchent e.rfaé/i.r/;lnf Fhet-
the slate appellate coort cormmitted /fesal error beyond cry
Ladr - pospfed Ais ajreerﬂcﬁ?z cvher guaje,p/ Crowel/c [ikely olecision
é)f assvrming be woold pave Liced convictions amd consec otdve
Sertences on alf %)me/}r coonts " Aeop. . The lower courfs have al/
/grmfco/ Hhat- Fbis Cocrts porecedent Jﬂeci’ﬂica//y wearsms [oaser

20:.”/'»3 brieting in the Shole appellte covrt the stute /%’;4//7 filed a cepy of
f‘Ae ffolqé/e; LawS€ a['/‘idaw'f ﬂt«ﬂ( was pever J'/i,au/anle/ as faa[ua/ in %Ae fr/'a/coarf’ aad
was never svbmitted ar evideace Hfo Hhe PR Courf, See) Lnihance Beapellate Rule 27
Crecord om aprrea! shall consicF of clerkes record cnd all proceectinss betore +the
«;L/‘)al 40?/‘*.), THe Tndlicena 4//&//;.;4, Gourt /ijéffu//f /‘;’ﬂh’eé[ Fhe /iraéqg/?— covse
affidavit in its decivion , and Fhe FER Covrt modle no mention of wny s forrmattors
H contained becauvse iF was never presented fo the PN Court. Ewven if the
Stude had sobmitted the probable cacse altdavit [a the PR Lot it only
Contained « q//ejcn(ion +hat may have sepported one of He Clarr A Lelsnier, THe
r‘CmMﬂ/ﬂj‘ Fhree Class H {eloviiesr were never ever celleses! £y Fe a//e(jed ottt
Fortberrore, the /roééé/e cavse ab@ Aakt contoiror rrolliple fevels of Aea/./a;r.
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courts of assuming 3ui/7‘ or innocents. As we ex,d/aiﬂco[ /» 6/-»;¢;/<,/a1.{,:/

V:_ Wa z[.)ngfom, Sopra., these predictions of Hhe ovicome at o«
/o,r.r/'é/e Frial, where necessary Shoold be prode oéjee/‘ive//, coithout
/"eﬁcz/‘o/ for Hhe idiosyrcrasies of e /af’ficu/ar decision make,, '’
Hill , et s9-60 ( geoting Strickland, 2t 695 (internal citafions omded)
Therefore, The gue.rvL/'a/; js, coold o reasonable. court or Jury
a/a/ﬂ///‘ny Fhe fuws to He facts of He case Ling +the delescdent™
gui/#/. S’ee./' j_;f&, SE2 0.5 ot PFO (Tostice Thomeas &/irren//fnj ; 72/ o
concorring), Tn the case of Crowell +het answer s no.

The LR Court 60/76/00/60// and the state a//%//a/e. coor
emphasized, that Crowel] wouvld rot have beern alble to provicle
cny credible ayymenf Fhat he wouvld bave rejected fle plece and
gone Ao frial on the rion - Fime ~boarred counts Ayops, 29543, This
conclosion s contradictec Ly tte fact that Cowell Aid /@Jec/'
+he /a/eq at Fhe niotions hearing while he coas c:omp/efe/y Vrawere
Hhct ﬂear‘/,v /;q/# She céc«ndeef a‘?q)/z{?[ birr cuere time—toarredd,
cnd cobile -ﬁadnj &t evern smore Severe per;a/%y ther: was ever
posSible: App. 129, To be sore, Crowell did enter ints te states
otferedd p/eo, —)[;ur dayrs [ater , but orce again, Hhe record contoracllcls
the Flate covrts conclosior, thet Crowell took +he plea to mifigete
bis Sentewce. T Crowell was o'/fn/a// looking fo mitigate Als Senfence
becavse #he shate had some kind of overw[.e/m,‘?,,y eviderce (wshich
M A not) c«gain.ﬂ‘ Lim , e would frave certainly accepted He plea
at the mwtions hecrins. Tn Crowells cq:e-éy-affidaui;‘ Ae clearly
states that he plecot 5oitly becavse he fel e cwoold not be siver
/0/'“0/73/ f'e/afefcn%criéion ‘67 [Friel covrnel/T o, o Leiir Ae&rfnj !y toe
court” App. 87, In other words, i Crowell coofod not frust Ais
Coort appoirted covnsel o be trothtul with Lim aloot csitresses,
bow ccars be Frosht Fbhet coonsel /S G079 Lo advocate Aic Aetenre.

The 4ria! coort Aeniecd Crovsells niotioer +» dissimiss covnsel
witbout evess a//oa/i»zj Crowell Fhe o//Va/%uﬂf/f Ao inborrn Fhe coorf
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that e.)fac.%/y covnsel fold Cowell or cbo exaa‘/y Lhe coitnesses were,
and the trial couvrt tvem?t as for oy SUjjleiﬂg Het Crowell wes
making felse stalemen?s fo post-pone trial, Ay 129, Sipce the +rial
court wasn? willing Yo give Crowell a feir opportonity Fo be heard
at a motions Aearing, we can conclucbe His cocld be no cliflerpt of
frial. Forthermore, He Frial coort coes advocalins dor covncel, ffdrzirf
Floot trial covnsel coos ceMLafﬂ/y commpetent covnrel, Ted, Jhiclh even
6/ Hhe States ocon adpiblonce Frizl coontel war mot. Crowells choicesr at
the time be //eadjui/-// was fo either go to trial with covmiel fe har
no trogt jn to advocate his defence ard /s rrisrepresenting  eoitfnesses,
or accept- fhe states offerect plea and Lisht ;# from Here since Foial
coupsel redosed 4o withihrcwr cond the tric/ covrt refocecl fp Aismics
coonsel when Cowell érapgl%/‘ Hhe conllich anct Lrealctowsrs beteces,
bimsell corcd covnsel/ts +oe coorts atlentlom, Crowell only wantedd
a falr o,a/orfam';‘/ to deferd himself 4o « Jury Fo prove he ik
not- commit fhese crimes, bot he lnew Fhat cooold nol hepoesn with
his apgpointed covnsel, As it torns ovob Crowells suspicions of covnsel/s
incom‘,ae%en(¢ wes correct

The PR Covrts Firal conclosion was et Sinice comsecotsive
Sertences woold have beerr imposed fad Crowell went 4o Frial and cjar
convicted on all Ffimely coonts he was mot prejodiced by cooncels
Lailore Lo addvise bins of He Fime-barred covmts. Appe 43, Lopsecotive
Sentences were based on the FPER Courts personal cploion Hat
Ave Lo “Ye yrca% /enj#A and Jave"//'// ot . Crowelli course of
abvsive condoct as discribed éy Fhe vietin at sentenc nz, JSF
cannot Le //ng/‘je/’)eﬂi Flat- corcorress” Seaterces coovld bave
been Covnd appropriate /r any everr? " Aoo, 43. The Tadiana
/Q//e//mle Covrt even //ace:a/ emphasts orn Fis jr7 st J/eé’t’f/aﬂj cemel
beotls feleral covrts malie Hhls a Cewtral point of Heir decicions.
Hppo 30; 17; 79, This conclusior har no merit becavre cuern afher
He Srial coort heard Hhe victin /'m,aaa/‘ steherment e coord~
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accepted He //ea and imposedd concorrent sertedcer per the polec
agrecment, exactly whet fhe PER Coort satecd soold not have bees
foond apm@ oPrls te /r cerry evert- ﬂA///: 30 (empbasic added). The setencing

coort jro (r-awe,/l;' case Mizdde o hesitation , or remcerls ajq;‘nrf/

imposing conccrrent Sentencer and evern agreed 4o susprending 6
Vears wuitts only S years on ,oraécf/on chter hecring the victim
jimpact statement.” Aop 143 - 145, The stote felt that a 24 year excoted
Serntence coces aw”ezuc«#c ponishment-, as Aid +he tricl cocvrt by ;e
acce/:(cmce o tle plea asreement, Would fhe stale have Serﬁan/;;/
argved for & 220 year senterce i€ Crowell had been Fried ancd
convieted in order 4o pounict him fer exercisimg hir constitiotiona/
rights and pofting the slate throvsts the botler of o 4ria) ] Would
that pof been Aeemedd vindictive T More important, is His Covrts
precedent that- [elvidence aboot the actosl procesr of decicior, iF pot
léﬁr'?L of Fhe recorcl of Hhe proceedding vnder reviews , andd evidence
akoot, for erample o particolar judger sentencing practicer, shoofd
not be cormvidered in Fhe porejuidice dedervypation,” Strickland,
Y66 U5, of 635 The 744 Circvit cver aclomuledgecd Hat [wle do
1ot Lerowr fLroms Fhe record befoce vs what o realistic sedence
would _bove beers /€ e tracl beers convic#ealﬂan al! Himely counts, !
Sy 8 (émﬁAQI/J crm/a/eaé’), As shoted above , the recovdd clearly, stows
Aot even abler Hhe frial coort beard fhe vietim impoct statement,
Fhe court bed no iscve coitds irpocin corcurrenl Sentemcer.
A/ofLwiﬂ».;LanJ/‘ny , ook cven iF Crowell was convieted on all coonte,
compefent covrse/ would hove cer :Za/n/y broysht Fo fhe dricl courts
__atlention e slotes offered plea anct sendence /' Self was ayaprepviate

o

Indiana frial coortsr ceen, and have , rejected conceorrent Sentencing pleas
alter /;eqrmj victinm }m,ﬂaéf Statermrcnts. .See,' Williams V. Shate, F6 M E.3A /5T (Z,,‘/a
App. F 2073 ) Ceovrt rejected plea af semlercing atfer bearlng Victim impact
Stoteanent becovse e covrt was rof comfbordalle jmpesing conc urrert femle/rcef);
Ellis vy State, P49 AME 24 724 (’Inp(.‘;’f’?*/:) (court rejected plea after bhearing
Victtm inapact Statement doe fo Sendercer betrg comcvrrentd.

iq



in the agreement,

Crowells concerrs were not- of contecotive or concorrent
jgnf‘emcef/ beceevse I £ %ée/ were fe weodld /.aaé_ aCCe.f’?Leo/ Fe plec
wherr Lirst offeredd. Crowells concerns were catirely of getting «
Fair 4ricl it com/o&r‘m/ covncel. The Jixtl Amepploment ju:(/an%ecf
o dlefendant effective ascirtance of covnsel for hir Aecterse , arcl
Crowell recéjvecd ricither. Yhe lfower covrke decisierss have strigoed

the Sintds S ﬁﬁzg_/_['?‘) enf ot /'Af Very mecnins,

m, T/vc Irm’i'anq a/a/e//cnle CDUf'{‘ af’,ﬂ/le,a[ A /U/e #a?l Can//ao/l'c{f 7“/5 COUN{I
geverning Jaw é/ //ac)nj a higher berdles on Crowell 4o csfablish /ore‘)‘ua/(icc.

The state appellate coorts decirior appliet a fesal Standard Fhat
Crowell hact to show he cwould have rejected +he plec and proccedec!
to tricl, Finst, Fthe stete covrt expleimed Ale Jegal stendord 4+ applier
Lo al/ Guilhy ppleas jrvolving joeffective agcictance of covnrel. Tn analy2 1ng
prejodice in the comtert of a goilfty plec , we review soch ineffective
assiStance of covnsel claims onder Bobedille v Sitete, 117 ME. 2341272,

1287 (Toct. 2009), [TThe prejoelice ingoiry is a sebjective Afest, tormims
vpor wheller +hat- /aml/c vlar defendents specia! circomshances supgports
his cleim that, faol he been properly advived, fe cooiled hove rejected
Fhe plec andd intistect on S50ing to trial,’ Lebaclille, 117 N, 3. ot /287"
Apop, 33, Second, the state cppellote coort macte ite conclosion fhat
”[aj/#vajia Crowell stedesr hat he wocld have pe.‘jecfe@/ Fhe polec
aj/‘cemenf andl joroceeclect fo trial Crowell bae advoncedd o
special circomstopcer +o Support his cleim that- , boadd [tricl coonsel]
advised firm difterentty, Crowell coould heae fejec/e:l the yolea
ajree.menf. Y App. 30, The stafe cour? ¢orﬂ,o/e,/e/>/ milscberacterizes
s Covrts legel sthencdarcd jr /e Aecivion. At a0 fime in the state
appellate covrts dfecision ddid i+ /'&/enf’/'f'y fhe correct [egel
Standord Fhet Crowell only pectecd Lo show o recsonchle
probodilily fhot bscl he been aotviced  cdrrectly Fhot be coould
bave rejectedd flhe polec and gone +o Frial
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As +his Covrt explained jn Willicms v Taylor, S29 0.5, 361, o5~ 06 (2000):

A stcde ~ covrt declsion will certainly ke con/wo/)/ fo oor
c/arr/y estalblished prewa if the shete court a/a///‘er‘ a
ovle thatl contradicts 4he governing law set fortl 7n oovr
cases, Take, Lor ex_am//e/ cor Hecbrios /o Saﬁ/wek/faw( V.
Washingters, 466 .S, 668,104 Si CH 2052, JO2 L. Ed 2l 674
(19¢4), I€ a state covrt cere 4o red‘edf' a/arlb”onef‘? clatm
of jneflective assistance of coongel sm #e g,—owu(r +bat
the resolt of bis criminal /oracedure woold have beer
diflerent, that decicion cwioold be Z/lame//'/'ca/// c/iéccfffff:
“opposite in cheracter or patore” and omw‘uér/{y 0/:’/70.166{ ”
o oor elearly ectablished /recedeﬂ/ becavse we held
18 Skeicklond +let +he frisores recd on/y denaa/?.sf—rmlc
a ‘reaconable probq éi/f)()/ thet ... the resold of the
/ﬂfbteeﬂlﬁﬂﬁ would bave pecrr ditlerent,” To ot 67¢. «o
[in -/-40/' Scencer] O 7, a federal co ot wl// ée Untono'//ozinec/
by $225Y (D) becavse Hhe State - covrt dectsiorr £oflr
waitliys bt sjrevisierns ”conﬁ'ar'f o " clavse.

Tberedore, the 7t Circoll could not have conclodedt ot He state
covrt recsonalbley cpolied #hic Courts fesal standard as it chid. Tn
fact, the 7th Circoit hos fakerr jssve with Hhe Tneliona geopellete
covrt for decdding o case in Fhic very way., Ta Levov. Meal, 44
altbovst, Fhe state court jdentified the coerect legol stnclordt,
I ptscharacterized the fegal standare ot all cothical peints jn /s
decision , theretore, fhe sfate coortsr leciiion cwas Cor,%mf/ to Slis
Coorts poreceddent. Unlifee Puonn were fhe state coort oid identify
the correct [esal stendewdt bt Aich not apply IE correctly at- o)
C/‘/iLrac//o/ﬂ/f, Fle stete covrf in Crecwsellf care ot no fime in
/7S Adecisiorn did /- even /’a’en"ﬂ‘}r the correct fesol stancdardd of
thise (&uﬂll

Not only was +he stete coorde decision '.'r,m#fw, Ao A Covsrte
/arecedem‘ when 1 F qupliecd Lee Jo Coowelld cloin of j,effective

astisdenc € of covnsel, bot i wer alro ”con;lrw), Ko Hbis Coorts
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Stondard +het e prisonesr only peed Shiw o reasomable ﬂ/oéi///y HAle
result of fhe ,ar’aCeed/nj woold have deer different.

I, The 744 Circoit hac erroneovsly expandes? +his Covrtr /recea’e/;f
Fo a post-conviction pProceeddling,

The 744 Cifcunli decisloi con c/udﬂnj Maf Hhe stete Cooff;

declf)o/a was rearoncble was as '7[‘0//014)!,‘

As evi?/@"’de flwd( e wau/of’ bave gonre +o -/‘//a/ '/‘/ﬂra/fer/)/
adlvised, Crowell polrts fo +te pretrial hecring , /rn which
Ae a.r.fé‘/r)L@a/ )ledl Ae Wou/c/ /907‘/0/6&:6/39/// 7’%@7‘ a.ffbf)‘lc\ﬂ
does not- cdererve muck welohts Tort foor cleys after the
hecring, Crowell plecd guilty under fhe asreeprent. Crowel/
elso cilesr his federal /;gzéeau/ae/h‘fpﬂ and his appellcte
ér‘ie*ﬁ /1 %Ae /&{#-Conlﬁic%fon /0/'06@-60{&’,7_5.{‘. ) ./vo)é}o, be
Snststed that be woild peot fave /o/eap(gui/vly Ao a
Fime - borred coont it be bod fenown oF the bar, These
Statements were not betore He ctote couvrt bearine his
’,g@/-/':‘ioﬂ Yor post ~conviction relief, bowever, cimed Fley
are precisely the %Yﬂe of Wof?l boe CtrsertPoms or (,\/hiré
covrts ey 110t , armol £e/‘/‘6‘1/n/y need s0f, solely ,—e/y

Jee Lee, $32 UJ. at 264. The J#mle covrf /'eC'(Jaﬂaé/
concloded Fbelt contemperanecous evidence Aid yot ;u,a,mr#
a Lindins Fhat iF Crowell baol been properly advied , he
evould Licve redec/ecj Fhe plea ajrcemeﬂﬁ

(cm,oAaJiJ wdded) Aop. £-4,

This Covrts holding in Lee cvas in fhe confext of Jeéééﬁﬂﬁ who
were pot- advised of collatera! censeguences of Shportation cnd fow
coorts sthovld approacl, the prejuddice inguiry. Covrts Shoofd ot gpset
o plea 50@,}/)« becavse of post hoc arrertions from o defealeont aboot
bow he coouvld have pleadled bot for his attorneyt cleficiencier. Todser
Shov/d jnskeacd fook fo comdermporamescs evidence fo svlstanticle
o detendants expressedd preferances,” Lee, S82 0.3, ot 269, Tts
clear ti #his Cowrdr bold g of Lee +4hat jn Hese Ingoirys lower
courts are Ao look at a detendants cypperret poreferencer jn Fhe
proceedlags Ftlat coere jn fe Frial coort The 744 Coreoit om JAs
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own erroneously expands fhis Covrts holding Yo jnclode post— convictive
relief /oroCeeJinﬁ,r, Atthocsh Crowell doec pot spicifically sheate jo Hhe
PER Covrt #hat he would not have plect suifhy fo ct bt~ bocrrecd
couvnt, /t js clear Fhot is the import of bor clains, Tr Crowells

Cate -4y - offidavtt fe shatesr fhak biv plec ecoas neitber ?Omulf'n; or
\/a/un/-ap)/ Y oloe fo Arial couvnselr da/‘/de;a?‘/crfommance: Azm 97.
Pere joportent-, #he State appellate cocrts Aeclston cuenm ackroidecsed
thet Crocell stated Fhat he would bave rejocted He plece asreement
and proceedled! Fo Frial.” Auo. 30, Combrary To Fhe 745 Circuits
Aecisiors He sheate apellofe couvrt QC/UQ//)/ dented Crociel/ relief
becavse he Golvcmcect ro specicl circormsharces Lo Sugpar’ bic clain'
Hook be coolel Lave /e‘}ec%ea/ Fhe plea. A 20, As Aircussred
prrevious)ly the application of Lee by Hle stale court to Crowefs

/;ﬂef#eca‘/‘wc arristence ol covryel clains ;s (onalrc,// Ao Shif Covrts

/reéeo/enﬁ Eoen Goropins tbet Lee is Fbe correck lecal Jvlandora/
(wlficé A /1/707() Convzem/aoﬂaﬂeoo.r evidlence Arom Ybe Mb?zl)ﬂﬂ‘f
, Aearinj Showssr Fhat- Crowsells exaresiel pretercpce was Fo have

bic Coc;r*?‘ c(/y/,y/‘rnlep( couvrsel difm)//‘ey{ endd no/- /0/604/‘50/‘/7(7.
Cerpphastr actted),

CONCLUSION
The fe%ifiom For wirit of certiorari Should be gran?‘f/-

Respecttully Svbmite,

Py O Comut
Felitioner , Fro se
/?ay 0. Crowsell Ir.

Pate : December 7, 260273
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NOTARIZED STATEMENT OF MAILING
BY AN INCARCERATED PERSON

I declare under penalty of perjury under the laws of the United States

of America that on the 7 %4 day of Lecembeyr , 2023 the original of the

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS and PETITION FOR
WRIT OF CERTIORARI, with Appendiceé, were personally handed to the
appropriate staff at the New Castle Correctional Facility for deposit in the United
States Mail, First-Class postage prepaid, to the United States Supremé Court, 1

First St. NE, Washington, DC 20543-0001.

Petitioner, pro se

/la,,y 0. Crowsedl or. (PRINTED NAME)
New Castle Correctional Facility
IDOC#289697
P.O. Box A
New Castle, IN 47362-1041

STATE OF INDIANA )
) SS: NOTARIZATION
COUNTY OF HENRY )

SUBSCRIBED AND SWORN TO BEFORE M Notary Public in and for

the ghove State and County, on this %ﬂay of , ZQE

\\‘3“”’2"/, JENNIFE%A SMITH
02 Notary Public, State of Indiana
Henry County

O
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’/mn\

:-SEAL" xS Commission Number 883913
Notary — Printed Name L wbie My Commission Expires

: "/Imu\\\‘\ April 18, 2024
- . L4 - .
My Comalssmn Expires County of Residence
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