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Pietro P.A. Sgromo appeals pro se from the district court’s judgment in his

diversity action denying Sgromo’s motion to vacate an arbitration award and

granting Leonard Gregory Scott’s motion to confirm the award. We have

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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jurisdiction under 28 U.S.C. § 1291. We review de novo. Johnson v. Gruma
Corp., 614 F.3d 1062, 1065 (9th Cir. 2010) (confirmation of arbitration award);
Collins v. DR Horton, Inc., 505 F.3d 874, 879 (9th Cir. 2007) (denial of motion to
vacate arbitration award). We affirm.

The district court properly determined that the Federal Arbitration Act
(“FAA”) governs this action because the parties did not “evidence a ‘clear intent’
to incorporate state law rules for arbitration.” See Johnson, 614 F.3d at 1066-67
(citation omitted) (explaining the strohg default presumption that the FAA supplies
the rules for arbitration).

The district court properly denied Sgromo’s motion to vacate the arbitration
award because the motion was time-barred. See 9 U.S.C. § 12 (providing that
notice of a motion to vacate an arbitration award must be served on the opposing
pai‘ty within three months after the award is filed or delivered).

Because the award was not vacated, modified, or corrected, the district court
properly granted Scott’s motion to confirm the arbitration award. See Biller v.
Toyota Motor Corp., 668 F.3d 655, 663 (9th Cir. 2012) (“[1]f a party seeks a
judicial order confirming an arbitration award, the court must grant such an order
unless the award is vacated, modified, or corrected|.]” (citation and internal
quotation marks omitted)).

We do not consider matters not specifically and distinctly raised and argued
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in the opening brief, or arguments and allegations raised for the first time on
appeal. See Padgettv. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009).
Sgromo’s motion to vacate (Docket Entry No. 18) is denied.

- AFFIRMED.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

PIETRO PASQUALE-ANTONI SGROMO, Case No. 19-cv-08170-HSG

Plaintiff, ORDER GRANTING MOTION TO
CONFIRM ARBITRATION AWARD

Re: Dkt. Nos. 29, 30

V.

LEONARD GREGORY SCOTT, et al.,
Defendants. '

Pending before the Court is the petition to confirm arbitration award, filed by Leonard
Gregory Scott, and the cross-petition to vacate the arbitration award, filed by Pietro Pasquale
Antonio Sgromo. See Dkt. Nos. 29, 30. The Court finds this matter appropriate for disposition
without oral argument and the matter is deemed submitted. See Civil L.R. 7-1(b). For the reasons
discussed below, the Court GRANTS the motion to confirm the arbitration award and DENIES
the motion to vacate the award.

I. BACKGROUND

The parties in this case have a long and turbulent history, which has culminated in several
different lawsuits in fora across the United States and Canada. Because the parties reference some
of these other actions, the Court provides a brief sﬁmmary.

In early 2013, Mr. Scott and Mr. Sgromo bégan a personal and professional relationship.
At the time, Mr. Sgromo owned two sets of intellectual property rights: one for a “3-D vision
system for swimming pools” (U.S. Patent No. 7,046,440, or “the *440 Patent”), and one for an
“inflatable landing” that attached to a water slide (the “Intellectual Property”). Disputes later
arose regarding whether Mr. Sgromo had transferred these rights and who owned the rights to the

Intellectual Property. Specifically, Mr. Scott argued that in June 2013 Mr. Sgromo had assigned
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the Intellectual Property rights to Eureka Inventions, LLC, an entity of which Mr. Scott is the sole
member, and to Mr. Scott. Mr. Sgromo, acting as a consultant for Eureka, then licensed the
Intellectual Property to third parties Bestway (USA), Inc. and Bestway (Hong Kong) International,
Ltd. (collectively, “Bestway”) on Eureka’s behalf.

On February 23, 2015, Eureka filed an action against Bestway in the Northern District of
California, seeking declaratory relief arising out of disputes relating to the two license agreements
for the Intellectual Property (the “License Agreements™). That action was assigned to Judge
Jeffrey S. White in this district. See Eureka Inventions, LLC v. Bestway (USA), Inc., 15-cv-00701-
JSW. On October 28, 2015, the parties stipulated to dismiss the case pursuant to a settlement
agreement. See id. at Dkt. No. 35. Under the settlement agreement, the parties agreed, inter alia,
that (1) Bestway holds the exclusive right to make, import, and sell products under the ‘440
Patent; (2) Bestway timely paid all royalties due under the License Agreements; and (3) these
royalty payments, and all future royalties would be held in an escrow account. See Dkt. No. 30-3,
Ex. 10 at §§ 2, 4. The parties further acknowlédged that Mr. Sgromo, as a consultant for Eureka,
had initiated an arbitration action against Mr. Scott concerning the ownership of the Intellectual
Property and who was the rightful beneficiary of the royalties for the Intellectual Property under
the License Agreements. See id. at § 3. Bestway agreed to hold the royalties in the escrow
account until a ruling was issued as to the rightful beneficiary. See id And if Mr. Sgromo was
ultimately found to be the owner of the Intellectual Property, then the License Agreements would
be terminated. See id. at § 6. Mr. Scott signed the settlement agreement on behalf of Eureka, and
Patrizio Fumagalli, the President and CEO of Bestway, signed the agreement on behalf of
Bestway. See id. at § 17.

When Mr. Scott and Mr. Sgromo could not agree on who owned the Intellectual Property,
Bestway filed an interpleader action in this district on January 13, 2017, to determine who owned
the royalty payments that Bestway held in escrow from the License Agreements. See Bestway
(USA), Inc. v. Sgromo, 17-cv-00205-HSG. The interpleader action was assigned to this Court. Id.
At the time, the parties did not move to relate the interpleader action to Eureka Inventions, LLC v.

Bestway (USA), Inc., 15-cv-00701-JSW. And years later, when Mr. Sgromo moved to relate the
2
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two cases, Judge White determined that they were not related. See Eureka Inventions, LLC v.
Bestway (USA), Inc., 15-cv-00701-JSW, Dkt. Nos. 66, 71 at 3, n.1.

On July 2, 2018, the Court in the interpleader action granted summary judgment in favor of
Mr. Scott and Eureka, holding that Eureka and Mr. Scott met their burden to show that, at the time
the License Agreements were executed, they owned the rights to the Intellectual Property. See
Besrway (USA), Inc. v. Sgromo, 17-cv-00205-HSG, Dkt. No. 90. On April 18, 2019, the Court
entered judgment in the interpleader action. See id. at Dkt. No. 148. As part of that judgment, the
Court ordered that the defendants, including Mr. Sgromo, “are permanently and perpetually
restrained and enjoined from filing or prosecuting any claim in any federal or state court
pertaining to the Royalty Payment.” See id. The Ninth Circuit affirmed the judgment on
December 18, 2019. See id. at Dkt. No. 163.

While the interpleader action was still pending, Mr. Sgromo filed an arbitration action with
JAMS against Mr. Scott on April 23, 2018, pursuant to an agreement that the parties had entered
while living together (the “the Living Together Agreement” or “LTA”). See Dkt. No. 29-2, Ex. A.
As part of the arbitration, Mr. Sgromo claimed that Mr. Scott had wrongfully “asserted his claims
over the [Intellectual Property]” through various means, including attempting to involuntarily
confine Mr. Sgromo under California Welfare and Institutions Code § 5150 and accusing Mr.
Sgromo of domestic violence. See id He also alleges that Mr. Scott interfered with his ongoing
negotiations with Polygroup related to the Intellectual Property. Id. Mr. Sgromo asserted claims
for (1) breach of confidence; (2) negligent misrepresentation; (3) aﬁpropriation of trade secrets;
4 misappropriatioh of funds; (5) patent infringement; (6) breach of the implied duty of good faith
and fair dealing; (7) breach of contract; (8) fraud; (9) unjust enrichment; and (10) conspiracy. See
id. On the basis of these claims, Mr. Sgromo sought various relief, including a declaration that the
License Agreements between Eureka and Bestway are unenforceable and terminated; an order that
the Intellectual Property and all royalties held in escrow be returned to Mr. Sgromo; and an order
reimbursing Mr. Sgromo for all business expenses incurred on behalf of Eureka. See id.

On February 25, 2019, Justice Low entered his final award. See Dkt. No. 1-3, Ex. D. Asa

threshold matter, Justice Low determined that Bestway and Eureka were not parties to the

3
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arbitration and not signatories to the LTA. See id. at 5. The arbitration therefore only concerned
the LTA and “all property, business interest and investments as between Sgromo and Scott.” /d.
Justice Low further found that: (1) Mr. Sgromo did not have any rights to the intellectual property
that 1s the subject of the License Agreements; (2) to the extent Mr. Sgromo seeks quantum meruit
for consulting work performed for Bestway, Mr. Scott is not responsible; and (3) Mr. Sgromo
failed to establish that the transfer of Intellectual Property to Eureka was fraudulent. Id. More
specifically, Justice Low found that Mr. Scott did not misrepresent any of the terms of the
transfers or of the rights to royalties and consulting fees. See id.

Justice Low further concluded that Mr. Sgromo provided insufficient proof of malicious
prosecution by Mr. Scott. Id. at 5-6. Mr. Sgromo had failed to provide sufficient proof of
malicious motive, and the evidence before the arbitrator indicated that the police had probable
cause to arrest Mr. Sgromo and charge him with assault for attacking Mr. Scott with a wrench and
electric drill and for punching him in the face. See id. Similarly, Justice Low found that there was
insufficient evidence that Mr. Scott had sought involuntary detention under § 5150 based on
malicious motive rather than on Mr. Sgromo’s erratic behavior and methamphetamine use. Id. at
6-7.

In response to Mr. Sgromo’s allegations that Mr. Scott interfered with Mr. Sgromo’s
contract or prospective economic advantage with Polygroup, Justice Low found that there was no
enforceable contract between the parties and Mr. Scott did not engage in wrongful conduct
designed to interfere or disrupt the relationship with Polygroup. See id. at 7-8. Rather, Mr. Scott
contacted Polygroup on behalf of Eureka, which had the rights to the relevant Intellectual
Property, and would be a party to any eventual agreement with Polygroup. Id. Mr. Scott also
expressed “an honest opinion” “regarding Mr. Sgromo’s physical and mental condition” at the
time, and offered to move the stalled negotiations forward. See id. Justice Low therefore found
that Mr. Sgromo had failed to prove any liability and denied all of Mr. Sgromo’s requests for
declaratory relief, orders, and injunctions. Se id. at 8-9.

On May 7, 2019, Mr. Scott and Eureka filed a petition to confirm the arbitration award in

San Francisco Superior Court, citing California Code of Civil Procedure §§ 1285, ef seq., as well
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as the Federal Arbitration Act. See Scott v. Sgromo, Case No. CPF-19-516663 (S.F. Superior
Court). On June 13, 2019, Mr. Sgromo removed the action to the Eastern District of Texas on the
basis of diversity and federal question jurisdiction, seeking to vacate the arbitration award. See
Dkt. No. 1. The district court subsequently ordered the case transferred to the Northern District of
California on November 7, 2019. See Dkt. No. 14. The Court found that this case was related to
an earlier filed action, Case No. 17-cv-0205, and the instant case was reassigned to this Court. See
Dkt. Nos. 25-26.

Since that time, Mr. Sgromo has made repeated efforts to have this case reassigned to
Judge White. Mr. Sgromo first filed a request to amend the transfer order to assign the case to
Judge White specifically. See Dkt. No. 15. He also attempted to appeal the reassignment of this
case to the Ninth Circuit. See Dkt. No. 27. The Ninth Ciréuit dismissed the appeal, however, for
lack of jurisdiction. See Dkt. No. 36. Mr. Sgromo then filed a motion to transfer this action to
Judge White as a “proper court of jurisdiction.” See Dkt. No. 52 (citing Case No. 15-cv-0701).
Mr. Sgromo also appealed to the Ninth Circuit, see Dkt. No. 54, which again dismissed the appeal
for lack of jurisdiction, see Dkt. No. 58. Mr. Sgromo raises similar arguments in his self-styled
“sur-reply” brief. See Dkt. No. 33 at 5-7. The Court understands that Mr. Sgromo would prefer
Judge White to preside over this case. Nevertheless, Mr. Sgromo does not have the authority to
choose which judge hears this case, and the Court has lost all patience with the repeated and
improper steps Mr. Sgromo has taken to forum shop. The Court accordingly DENIES Dkt. Nos.
15, 52.

II. JURISDICTION

The Court first addresses whether it has jurisdiction to either confirm or vacate the
arbitration award in this action. In removing the action from San Francisco Superior Court to the
Eastém District of Texas, Mr. Sgromo cited diversity and federal question jurisdiction as the
grounds for removal. See Dkt. No. 1 at 5-10. Mr. Sgromo alleged that there is complete diversity
because he is a citizen of Canada, and Mr. Scott resides in California, and that the amount in
controversy exceeds $75,000. Id. at 9. He further alleged that the enforcement of the arbitration

award implicated the Federal Arbitration Act (“FAA”). Id. at 5-6.
5
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First, the FAA permits a party to move for an order confirming an arbitration award. See 9
US.C. 8809, 10. “However, the FAA does not itself confer jurisdiction on federal district courts
over actions to compel arbitration or to confirm or vacate arbitration awards.” United States v.
Park Place Assocs., Ltd., 563 F.3d 907, 918 (9th Cir. 2009) (citing 9 U.S.C. § 4). “[N]or does it
create a federal cause of action giving rise to federal question jurisdiction under 28 U.S.C. § 1331.
Id. (citing Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 25 n.32 (1983)).
Therefore, “[t]here must be diversity of citizenship or some other independent basis for federal
jurisdiction.” Id. (quotation omitted).

Second, for purposes of diversity jurisdiction under § 1332(a), the critical question is how
to calculate the amount in controversy. Generally, when a petitioner seeks confirmation of an
arbitration award without seeking remand for further arbitration proceedings, the amount in
controversy is the value of the award itself. See, e.g., Theis Research, Inc. v. Brown & Bain, 400
F.3d 659, 664 (9th Cir. 2005); see also Pac. Metro, LLC v. Le Investments, Inc., No. C13-02216
HRL, 2013 WL 12304551, at *2 (N.D. Cal. Aug. 27, 2013) (collecting cases). Here, however, Mr.
Scott seeks to confirm, and Mr. Sgromo seeks to vacaté, a $0 arbitration award. Nevertheless, in
Theis Research, the Ninth Circuit held that the amount-in-controversy requirement should be
measured by “the amount in dispute in the underlying litigation between the parties” where a party
seeks to remand the arbitrated claims, or seeks the equivalent of such a remand. Theis Research,
400 F.3d at 664. In Theis, in addition to seeking to vacate the $0 arbitration award, the plaintiff
also filed a complaint seeking damages for substantially the same claims asserted in the
underlying arbitration. /d. The Court held that the amount in controversy was met because the
plaintiff was seeking to obtain $200 million in damages: “Although [neither party has] asked that
the arbitration proceedings be reopened, Theis sought to obtain by its district court complaint
substantially what it had sought to obtain in the arbitration. Theis simply chose to ‘reopen’ its
claims in the district court rather than in arbitration.” Id. at 665.

Mr. Sgromo does not formally request to reopen the arbitration proceedings. However, his
notice of removal contains an explanation why he is entitled to the damages and rights to the

Intellectual Property he asserted in the arbitration. See Dkt. No. 1 at 10-27. His petition to vacate
6
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the arbitration award is captioned “cross-petition to vacate arbitration award- remand ‘related
claims’ to J. White Court,” and requests that the Court “remand any outstanding claims to the
Judge White Court” for further proceedings. See Dkt. No. 30 at 1, 8. As in Theis Research, it
appears that Mr. Sgromo seeks to “reopen” his claims in district court. See Theis Research, 400
F.3d at 665. Mr. Sgromo is also proceeding pro se, and the Court is mindful that “[a] document
filed pro se is to be liberally construed.” Erickson v. Pardus, 551 U.S. 89, 94 (2007) (quotation
omitted). The Court therefore concludes that the amount Mr. Sgromo sought in the arbitration
proceeding, and not the $0 arbitration award, determines the amount in controversy. And the
damages Mr. Sgromo sought in the arbitration proceeding easily meet the $75,000 threshold. Mr.
Sgromo indicated that he sought more than $250,000 in damages, including the value of the
royalty payments from Bestway and the value of the underlying Intellectual Property, as well as
the approximately $82,000 incurred during the criminal assault proceedings. See Dkt. No. 29-2,
Ex. A. The Court, therefore, concludes that it has jurisdiction to consider whether the arbitration
award should be confirmed or vacated and remanded.
III. LEGAL STANDARD

Section 9 of the FAA provides that when presented with an application to confirm an
arbitration award, the district court “must grant an order unless the award is vacated, modified, or
corrected.” 9 U.S.C. § 9. ““Neither erroneous legal conclusions nor unsubstantiated factual
findings justify a federal court review of an arbitral award.”” Bosack v. Soward, 586 F.3d 1096,
1102 (9th Cir. 2009) (quoting Kyocera v. Prudential-Bache T Servs., 341 F.3d 987, 994 (9th Cir.
2003) (en banc)). Rather, grounds for vacating an award are limited to those specified by statute.
See Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 584 (2008) (holding Section 10 provides
the FAA’s exclusive grounds for vacatur of an arbitration award). Thus, the role of the courts in
reviewing arbitration awards is extremely circumscribed. See Southern California Gas Co. v. Ut.
Workers Union of Am., Local 132, AFL-CIO, 265 F.3d 787, 792 (9th Cir. 2001) (citing Stead
Motors v. Auto. Machinists Lodge, 886 F.2d 1200, 1208 n.8 (9th Cir. 1989) (en banc)). The
confirmation of an arbitration award is meant to be a summary proceeding. G.C. & K.B. Invs.,

Inc. v. Wilson, 326 F.3d 1096, 1105 (9th Cir. 2003).
7
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The FAA authorizes courts to vacate an award when (1) the award was procured by
corruption, fraud, or undue means; (2) there was evident partiality or corruption in the arbitrator;
(3) the arbitrator was guilty of misconduct in refusing to postpone the hearing, upon sufficient
cause shown, or in refusing to hear evidence pertinent and material to the controversy; or any
other misbehavior by which the rights of any party have been prejudiced; or (4) the arbitrator
exceeded his powers, or so imperfectly executed them that a mutual, final, and definite award
upon the subject matter was not made. See 9 U.S.C. § 10(a).

IV. DISCUSSION

Because of the parties’ history, the Court finds it important to explain what this case is and
is not about. This is emphatically not an opportunity for the parties to relitigate the interpleader
action. Neither is it an opportunity for Mr. Sgromo to argue that he owns the Intellectual Property
underlying many of these actions. Rather, the sole issue before the Court is whether to confirm or
vacate the February 25, 2019, arbitration award.

A. Choice of Law

As a threshold matter, Mr. Sgromo suggests that California law, including the California
Arbitration Act (“CAA”), as well as the JAMS Streamlined Arbitration Rules, govern this action.
Compare Dkt. No. 29 at 5-6, with Dkt. No. 33 at 2-5. “[T]he strong default presumption is that
the FAA, not state law, supplies the rules for arbitration.” Sovak v. Chugai Pharmaceutical Co.,
280 F.3d 1266, 1269 (9th Cir.), opinion amended on denial of reh’g, 289 F.3d 615 (9th Cir. 2002).
This presumption is in keeping with Congress’ purpose in enacting the FAA to “overcome courts’
refusals to enforce agreements to arbitrate” and to place arbitration agreements “upon the same
footing as other contracts.” See Allied—Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 270-71
(1995) (quotations omitted). Accordingly, the FAA “creates a body of federal substantive law of
arbitrability, enforceable in both state or federal courts and pre-empting any state laws or policies
to the contrary.” See Ticknor v. Choice Hotels Int’l, Inc., 265 F.3d 931, 936 (9th Cir. 2001)
(quotation omitted). Nevertheless, the FAA still permits parties to agree to arbitrate under state
rules that differ from those set forth in the FAA. See Volt Info. Scis., Inc. v. Bd. of Trustees of

Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989). In order for state law to govern, the
8
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“parties must clearly evidence their intent to be bound by such rules.” Sovak, 280 F.3d at 1269.

Here, Mr. Sgromo contends that the parties agreed under the LTA to binding arbitration
under the JAMS Streamlined Arbitration Rules. See Dkt. No. 33 at 3—4; see also Dkt. No. 1-3, Ex.
B at § 10. Although the Court does not believe this to be outcome determinative, the Court does
conclude that the parties agreed to following the JAMS Streamlined Arbitration Rules. Under
Rule 20 of the JAMS Streamlined Arbitration Rules, “[p]roceedings to enforce, confirm, modify
or vacate an Award will be controlled by and conducted in conformity with the Federal Arbitration
Act, 9 U.S.C. sec 1, et. seq., or applicable state law.” But because there is no evidence in the
record that the parties agreed that California law should govern this action .over the FAA, the
Court finds that the FAA still applies.

B. Timeliness

Next, each party argues that the other party’s petition is untimely. Mr. Scott urges that Mr.
Sgromo’s cross-petition to vacate the award was untimely because it was filed on January 26,
2020, eleven months after service of the final award was delivered on February 25, 2019. See Dkt.
No. 32 at 5-7. And under § 12 of the FAA, 9 U.S.C. § 12, a party seeking to vacate an arbitration
award must do so no later than three months after the arbitration award is delivered. Mr. Sgromo
argues, in turn, that his notice of removal, which he executed on June 13, 2019, included a cross-
petition to vacate the award and that Mr. Scott failed to timely respond to this petition. See Dkt.
No. 30 at 2-6; see also Dkt. No. 1 at 10-27.

Mr. Sgromo first suggests that the final arbitration award was not delivered until March 4,
2019, and that under Rule 5(¢) of the JAMS Streamlined Arbitration, he was entitled to three
additional calendar days, making the effective delivery date March 7, 2019. However, the proof
of service attached to Mr. Sgromo’s own notice of removal indicates that the final arbitration
award was mailed on February 25, 2019. See Dkt. No. 1-3, Ex. D. Rule 5(e) states that “[s]ervice
by [U.S. mail] is considered effective upon the date of deposit of the document.” Mr. Sgromo was
thus served as of February 28, 2019. Rule 5(e) does state that three calendar days should be added
when “computing any period of time prescribed or allowed by these Rules for a Party to do some

act within a prescribed period.” However, even adding the three calendar days to the FAA’s three-
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month deadline to file a petition to vacate the arbitration award, and even assuming Mr. Sgromo’s
notice of removal constituted a petition to vacate the arbitration award, he still filed the notice of
removal over two weeks after the deadline in the FAA.

C. Merits

Even if the Court were to find Mr. Sgromo’s petition timely, Mr. Sgromo has failed to
carry his burden of showing that the arbitration award should be vacated. Mr. Sgromo argues that
Justice Low exceeded his authority because he “understood and correctly stated the law but
proceeded to ignore it.” See Dkt. No. 1 at 12.

Under the FAA, arbitrators exceed their powers only if an arbitration award constitutes a
“manifest disregard for the law” or is “completely irrational.” See Comedy Club, Inc. v. Improv
W. Associates, 553 F.3d 1277, 1288 (9th Cir. 2009); see also 9 U.S.C. § 10(a)(4). The Ninth
Circuit has explained that ““[m]anifest disregard of the law’ means something more than just an
error in the law or a failure on the part of the [arbitrator] to understand or apply the law. It must
be clear from the record that the [arbitrator] (1) recognized the applicable law and then (2) ignored
it.” Michigan Mut. Ins. Co. v. Unigard Sec. Ins. Co., 44 F.3d 826, 832 (9th Cir. 1995) (quotations
omitted). That is, the moving party must demonstrate that the arbitrator “underst[oo]d and
correctly state[d] the law, but proceed[ed] to vdisregard the same.” Bosack, 586 F.3d at 1102
(quotation omitted) (alterations in original). An award is completely irrational if it fails to “draw
its essence from the agreement.” Comedy Club, 553 F.3d at 1288. This standard is not satisfied
where the arbitrator is arguably interpreting the contract and that interpretation is “plausible.”
Lagstein v. Certain Underwriters at Lloyd’s, London, 607 F.3d 634, 643 (9th Cir. 2010).

Mr. Sgromo contends that Justice Low misapplied the doctrines of estoppel and res
judicata, as well as the-statute of frauds. See Dkt. No. 1 at 12—17. The Court is not persuaded.

Mr. Sgromo first suggests that Justice Low erred in declining to apply the doctrine of
estoppel to join Eureka as a party to the arbitration and in determining the ownership rights of
third parties to the Intellectual Property and any resulting royalties. See id. However, as Justice
Low correctly reasoned, Eureka was not a party to the LTA. See Dkt. No. 1-3, Ex. D. And he did

not determine the ownership rights of third parties, but rather explained that “[t]he arbitration
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concerns the LTA and deals with all property, business interest and investments as between
Sgromo and Scott.” See id. (emphasis added). Justice Low further concluded that, as already
found in the interpleader action, “[t]he royalty, patents and intellectual property do not belong to
Sgromo.” See id. Mr. Sgromo next contends that Justice Low misapplied the doctrine of res
judicata. See Dkt. No. 1 at 18-19. Although his argument is difficult to understand, Mr. Sgromo
appears to suggest that Justice Low somehow misapplied or altered the terms of the settlement
agreement between Eureka and Bestway. Id. There is simply no evidence in the record, or in
Justice Low’s reasoned award, to support such a contention. As already noted, Justice Low
explicitly stated that the arbitration only concerned Mr. Scott and Mr. Sgromo. See Dkt. No. 1-3,
Ex. D.

Mr. Sgromo further argues that Justice Low misapplied the statute of frauds. See Dkt. No.
1 at 20-22. Justice Low concluded that Mr. Sgromo failed to establish that Mr. Scott had
misrepresented any terms of the transfers of the Intellectual Property to Eureka or of the rights to
the resulting royalties. See Dkt. No. 1-3, Ex. D. It is clear that Mr. Sgromo disagrees with Justice
Low’s findings, but mere disagreement is not a basis to vacate an arbitration award. And Mr.
Sgromo’s recitation of case law concerning the statute of frauds does not establish that the
arbitration award Imanifestly disregardéd the law or was completely irrational. See Comedy Club,
553 F.3d at 1288. Similarly, Mr. Sgromo offers no evidence to support his contention that the
award fails to “draw its essence from the agreement” See Dkt. No. 1 at 23-27. Comedy Club, 553
F.3d at 1288. Mr. Sgromo misconstrues the scope of the arbitration award, which, again, only
concerns Mr. Scott and Mr. Sgromo. Mr. Sgromo seeks to reargue the issues decided in the
arbitration, which is improper.

Lastly, Mr. Sgromo’s reliance on California Code of Civil Procedure § 664.6 is misplaced.
See Dkt. No. 30 at 6-7; see also Dkt. No. 33 at 6-7. Section 664.4 is a state procedural statute that
permits state courts to enforce certain kinds of settlement agreements. It does not govern this
action. And even if it did, Mr. Sgromo appears to rely on it to enforce the third-party settlerhent
agreement between Eureka and Bestway. Mr. Sgromo is not a party to this settlement agreement,

as Judge White recently reiterated in denying Mr. Sgromo’s motion to enforce the settlement
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agreement in a parallel action. See Eureka Inventions, LLC v. Bestway (USA), Inc., 15-cv-00701-
JSW, Dkt. No. 71.
V. CONCLUSION

Accordingly, the Court GRANTS Mr. Scott’s motion to confirm the arbitration award and
DENIES Mr. Sgromo’s motion to vacate the award. The remaining motions are terminated as
MOOT. The clerk is directed to enter judgment consistent with this order, in favor of Mr. Scott,
and to close the case. The Court further cautions Mr. Sgromo that he may not evade this Court’s
findings, or those of any other court, by filing serial actions in other fora.

IT IS SO ORDERED.

Dated: 10/19/2020
HAYWO:OD S. GILLIAM, JR. 7£

United States District Judge

12
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UNITED STATES DISTRICT COURT. -
NORTHERN DISTRICT OF-CALIFORNIA

PIETRO PASQUALE-ANTONI SGROMO; |  €ase No.  19-cv-08170-HSG -

Plaintiff, - ORDER GRANTING MOTION TO
~ - CONFIRM ARBITRATION AWARD

\'A L O
Re; DktNOS 29, 30

LEONARD GREGORY SCOTT, etal,,
Defendants.

Pending before the Cotrt is the.petition to-cenfirm arbitration award, filed by Leonard
Gregory Scott, and:thie ctoss-pefitionts Vagate the atbitratior award  filed by PietroPasquals
-Aritonio Sgroiiid: See Dkt. Nos. 29, 30, The Court finds this matter. appropriate for disposition
without oral argument and the matter is deemed submitted. See Civil L.R. 7-1 (b) For the reasons
discussed below, the Court GRANTS the motion to confirm the arbitration award and DENIES
the motion to \{écate the award. |

1  BACKGROUND

The parties in this case have a léng and turbulent history, which has culminated in-several |
different lawsuits iri fora across the United States and Canada. 'Bevgause, th¢ parties reference someé.
of these other actions, the Court provides a brief summary. |

In early 2013, Mr_.v Scott and Mr. Sgromo began a personal and professional relationship,
At the timig, Mr, Sgrotio owned two sets-of intellectual propérty rights: -one for.a “3-D Vision
system féréwir’nming pools” (U.S. Patent-No. 7,046,440, or “the ’440 Patent™), and oné for an
“inflatable landing” that attached to a water:slide-(the “Intellectual ‘Property”)‘;_ Disputes later
arosé regarding whether Mr. Sgrome had transferred these rights and who owned the rights to the

Intellectual Property. Specifically, Mr. Scott argued.that-in June 2013 Mr. Sgromo had assigned

Page1 |  22-15199, APPX to-Appellant's Appendix to Opening Brief
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the Initellectual Propérty rights to. Eureka’ Inv.e’ntions; LLC, ani entity of ‘which Mr. Scott is the sole

niember, and fo Mr. Scott. Ms: Sgronie, acting as a consultant for Eureka, then licensed the
_Intellectual Property to thiid parties Bestway (USA), Inc. and Bestway (Hong Kong) Interationtl,
Ltd. (€ollectively, “Bestiay”) on Eureka’s behalf:

On February 23, 2015, Eureka filed an action against Bestway in the Northern District of
California, seeking declaratory relief arisirig out of disputes relating to the two license agreements
for the Intellectual Property (the “License Agreements™). That action was assigned to Judge
Jeffrey S. White in this district. See Eureka Inventions, _LLC v. Bestway (USA), Iric., 15‘-cv-0(i701—
JSW. On October 28,;2015_, the parties stipulated to dismniss the case pursuant to a settlement
agreuement. See id. at DKt. No. 35. Under the settlement agreement, the parties agreed, infer alia,
that (1) Bestway holds the exclusive right to make, import, and sell products under the ‘440
Patent; (2) Bestway timely paid all royalties.due under the License Agreements; and (3) these
royalty payments, and all future idyaliies would be held in-an escrow account. See Dkt. No. 30-3,
Ex. 10 at §§ 2, 4. The parties further acknowledged that Mr. Sgromo, as a consulfant for Eureka,
had initiated an arbitration action against Mr. Scott concerning the ownership of the Intellectual
Property and who was the rightful beneficiary of the royaltiés for the Intellectual Property under
the License Agreements. See id. at § 3. Bestway agreed to hold:the royalties in the eserow
account until a ruling was issued as to ihe rightful beneficiary. Seeid And if Mr. Sgromo was
ultimately found to be the owner of the Intéllectual Property, then thé License Agreements would
be terminated. See id. at § 6. Mr. Scott signed the settlement agreement on behalf of Eureka, and
Patrizio Fumagalli, the President and CEO of Bestway, signed the agreement on behalf of
Bestway. Seeid. at § 17.

When Mr. Scott and Mr. Sgromo could not agree on who owned the Intellectual Property,
Bestway filed an interpleader action in this district on January 13, 2017; to determine who owned
the royalty paymenits that Bestway held in escrow from the License Agreements. See Bestway
(USA). Inc. v. Sgromo, 17-cv-00205-HSG. The interpleader action was assigned to this Court. /4.
At the time, the parties did not move to relate the interpleader action to Eureka Inventions, LLC v.

Bestway (USA4), Inc., 15-cv-00701-JSW. And years later, when Mr. Sgromo moved to relate the

Page 2 22—-15199, APPX to Appellant's Appendix to Opening Brief
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two cases Judge White determined that they were nict rélated: See Eurcka-Inventions; LLC v
Bestway (USA), jnc;, 15-cv-0070 1‘-,sz; bm, Nos:.66, 71 at 3,n.1.
On July 2, 2018, the Court in the interpleader actibn—’g;anted‘sumx_hary judgment in _favdr of
Mr. Scott aﬁ&,Eureka’, li'Qifding that Fureka and Mr. Scott met their bur’dén to show that, at the time
the License Agreements were executed, they-owned the rights to the Intellectual Property. See
Bestway (USA), dnc. v. Sgromo, 17—cv—00205-HSG~,‘Dkt. No. 90. On April 18,2019, th_e; Court
entered jﬁdgn‘icﬁt'in the iriterpleader action: See /d. at Dkt No. 148. As part of that judgment, the
Court ordered.that the defendants, iricluding Mr. Sgromo, “are permanently and perpétua_ll'y
réstrained and eﬁjbined'fmm filing or prosecuting any clalmm an’_y‘fe‘de’ral ‘Or state court
pertaining to the Roy’al‘tjPayment. > See id. The Ninth Circiit affirmed the judgment on
December'18; 2019. See id. at Dkt. No. 165.
“While the interpleadér action was still p’endihg,- Mr. S gr,onm.f'iled an arbitration action with
- JAMS ziga'i‘nst_ Mr. Scott on April;23; 2018, p’ur,suarit’to' an.agreertient that the parties Had entered
while liVing‘theiher'.(the 'fftlile Living Together Agreement” or “LTA”). See Dkt. No. 29-2, Ex. A.-
Asxpa_rt of the. arbi’tratidn, Mr. Sgromo claimed that Mr. ‘Sc'_ot‘t.hadj wrongfully “asserted his claims
over the [Intellectual Property]” through various mears, including attempting to involuntarily
confine Mr. Sgromo under California Welfare and Institutions Code § 5150 and accusing Mr,
S groh;'o of domestic violence. See id. Ie also alleges that Mr. Scott interfered with his ongoing
11¢gofi'aiions with Polygroup related to the Intellectual Property.. /d. Mr. Sgromo asserted claims
for (1) breach of confidence; (2) negligent misrepresentdti'on;‘ 3). qppmpriatioh of trade secrets;
(4")‘misappropr_iation of funds; (5) patent infringement; (6) breach of the implied duty of good faith
and fair dealing; @) bredch of contract, (8) fraud; (9) unjust enrichment; z’md-(IO) conspiracy. See
id. On the basis of these claims, Mr; Sgromo sought various relief, including a declaration that the
License Agreements between Eureka and Bestway are unenforceable and terminated; an order that
the Intellectual Property and all royalties held in escrow be returned to Mr. Sgromo; and an order
reimbursing Mr. Sgromo for all business expenses incurred on behalf of Eureka. See id.
On February 25, 2019, Justice Low entered his final award. See Dkt. No. 1-3,Ex. D. Asa

threshold matter, Justicc Low dctermined that Bestway and Eureka were not parties to the
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' ar-'b'i'ifr‘ation_.vélhdv'nbtl'si'gnaté'rieéj t.diheLT& See id. at 5: The arbitration theref é,ré .oﬁly'-gdnbéirned‘
the LTA aﬁdf“‘ail‘ Rr’éééﬁy; b'iu‘svi:ngs's‘ interest-and investments as betweeti Sgronjo‘- an.dchc‘v)tt.i”' ]d
Justice Low furth.er‘f(‘)ufld that:-(1).Mr. Sgromo did not have any rights to the intellectual property’
that is the subject.of the Licénse Agreemeiits; (2)to the extent Mr. Sgromo seeks _‘qpinitum mieruit
for consultinig work performed for Bestway, Mr. Scott is not responsible; and (3) Mr. Sgromo
failed to establish that t_h_efrans‘ferof Intellectual Property to Euréka’ was fraudulent. [d More
spééiﬁc‘ally’,ﬁjﬁstfc‘e% Low fdi;hd tﬁéﬁMi’; Séott did not misrepresent any of the terms of the
transfefs or of the rightsxto,~r6§(ai§ieé_and»c_o'_nsulting- fees. Seeid.

Justice Low-ﬁirthefcoﬂcl_gd@a_’dth'at Mr. Sgromo-provided insufficient proof of malicious
prosecution by Mr. Scott. [ at 5:6: Mr. F"Sgromo. Had'féjled to provide sufficient proof of
malicious motive, and t}he,.‘e\ﬁdence before the arbitrator indicated that the police had pro.bétblei
cause to-arrest Mi .S gr-'din‘p andchargehlm with assaulf for attacking Mr.-’Sco_tt’ with a wrench and
electric.drill and féf_ punchmghlm;n ﬂje,:fac"e. See id. *Similarly, Justice Low found that fhere was
-insufﬁdgnt- evidénce-’tﬁaf"Mrg 'Scott_?héd"50ughtv»involuntary detention under § 51 50 based o
malicious m;oﬁvé‘ rather-than on Mr. Sgromo’s erratic behavior and methamphetamine _l_lSé. Id. at
6-7.

Iri response to Mr. Sgromo’s allegations that Mr. Scott imerfér'ed with M_r'; Sgromo’s
contract or prospective economfc advantage with Polygroup, Justice Low found that. there was no
enforceable contract between the vparyties and Mr. Scott”di.d not engage in wrongful condud
designed to interfere or disrupt the relationship with Polygroup. See id. at 7-8. Rather, Mr. Scott
contacted Polygroup on behélf of Eureka, which had the rights to the relevant Intellectiial
Property, and would be 4 party to any eventual agreement with Polygroup. /d. Mr. Scott also
expressed “an honest opinion” “regarding Mr. Sgromo’s physical and mental condition™ at the
time, and offered to move the stalled negotiations forward, See id. Justice Low therefore found
that Mr. Sgromo had failed to prove any liability and denied all of Mr. Sgromo’s requests for
declaratory relief, orders, and injunctions. Se id. at 8-9.

OnMay 7, 2019, Mr._ Scott and Eureka filed a petition to confirm the arbitration award in

San Francisco Superior Court, citing California Code of Civil Procedure §§ 1285, ef seg., as well
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as ithe'..'F.ede_'ral‘Ar,'b‘it'r;a_tibri -_AACjt.‘..Seé Scott v. Sgromo, Cas.e_*No. CP'F:'197516:663 ,_(S':-F'.._S’hpe'r‘i,c";r" L
Cquft)_. Qﬁ.]un¢ 13,2019, Mr. Sgromo removed the action to the Eastern District of Texas Qnihe'
basis of diversity'and federal question jurisdiction, seeking to vacate the arbifration.award. See
Dkt. No. 1. The ‘dist-rict’ court subsequently ordered' the case transferred to the Northem District‘-éf
California on November7, 2819, See Dkt. No. 14. The ,Cburt found that this case.was related to-
an earlier filed acfio_n, Case No. 17~cv-0205,- and the inétant case w‘as-reassigned',to this Court. See
Dkt. Nos. 25-26. -

éinc_eiha_t time; MrS aromo has made repeated efforts to have this case reassigned to
Judge White. Mr; Sgrbnio‘ ffrst ﬁléd a réquest to amend the transfer-order to assigu the case to
Judge White speciﬁ‘ca'lly. See Dkt. No. 15. He also atteriipted to appeal the reas‘_sign_vmem of this
case to the Ninth Clrcuxt See Dkt. No. 27, The Ninth Circuit dismissed the appeal, however, for
lack of jurisdiction- Se_é Dkt No. 36. Mr. Sgromo then filed a motion to transfer this a‘ct;i'on to
Juvdg'e/White, as a_‘fp;pperf’cqtirt ofjﬁfi“sdictidn.”' S‘fée Dkt No: 52 {citing. Case No. 15-cv-0701).
Mr. Sgronio also abpe_ai’ed‘fo:the Ninth Circuit, see Dkl_‘.; No. 54, which again disxliiésegi'tlle: appeal
for lack of jurisdiction, see'Dkt. No. 58.- Mr. Sgromo raises'similar arguménts in his self-styled
“sur-reply” brief. See Dkt. No. 33 at 5-7. The Court i;_nd,erstém_ds that Mr. Sgromo would prefer
Judge White to preside over this case. Nevertheless, Mr. Sgromo. does not have the authority to
choose which judge hears th_ié case, and the C_o_urt\hais Jost all patience with the repeated and
improper steps Mr. Sgromo has taken to forum shop. lee- Court dccordingly DENIES Dkt. Nos.
15, 52.

1. JURISDICTION

The Court first addresses whether it has jurisdiction to cither confirm or vacate the
arbitration award in this action. In rellloviﬁg the action from San Francisco Superior Court to the
Eastem District of Texas, Mr. Sgromo cited diversity and federal q.uestion jurisdiction as the
grounds for removal. See Dkt. No. 1 at 5-18. Mr. Sgromo alleged that there is complete diversity
because he is a citizen of'Can_ada, and Mr. Scott 'res'ides:in,Caii_fomia, and that the amount in
controversy exceeds $75,000. /d. at 9. He further alvlegved that the enforcement of the arbitration

award implicated the Federal Arbitration Act (“FAA™). Id. at 5-6.
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First, tjhé FAA pejmiits a pa&y',to move.for,an order confirming ;n arbiffatvi'{)n_{ 'z_iv\JS/a'rc_l_:‘-.;Seé.«9
U.S.C. §§ 9, 10. “However, the FAA docs not itself confer jurisdiction Qn‘fede_rqlg’-distrjcf’ courts
over actions to:compel arbitration or to confirm or vacate arbitration awards;™ United States v.
Park Place Assc‘)cs.,"_.f:ta";‘, 563 F.3d 907, 918 (9th Cir. 2009) (citing 9 U.S.C. §4). “[Nordoes it
create a federal cause of action' giving rise to federal quéstion- jurisdiction qnder~»28'U.S.C}v§- 1331
Id. (citingMéses,H. Corie:Mem 'l Hosp. v. Mercury Constr. Corp., 460 US. 1,25 n.32 '_(41983‘_))2.'
Therefore, _ﬁ_z[t]llg}e‘fmUSf be, d'iyersit’y of ciﬁ_zen'ship or some other independent beiSiS_ fot féd’e_’_rQI
ju"risdict_'io.n.-:??" Id. (quotation omitted). |

Second, for purposes. of divetsity jurisdiction under § 1332(a), the critical question is How- ,
to calculate the amount in controversy. Generally, whena peti"tioner' -‘s,eeks conﬁr‘m'e_lrfion of* 'én
.grbitfation award-without seeking remand for further arbiﬁratfon proceedings, the amount in
controversy is the vélu;e of the award itself. See, e.g; Theis Research, Inc. v. B'rg\w;n:&"ﬁéu_'n; 4"007'
F. 3d ’659, 664 (9th Cir: 50'0’5‘); see also Pac. Metro, LLC v. Le Infestmenfs,.[ha., No. G13-02216
HRIL, 2013 WL:12304551, at *2 (N.D. Cal. Aug. 27, 2013) (collectirig cases). Here; however,Mr.
Scott seeks to confirm, and Mr. Sgromo seeks to vacate, a:$0 arbitration awar‘d;_. Ngverg)'eles's;,‘ in
T heis Research, the Ninth Circuit held that the amount-in-controversy r_é‘quifement-s‘htjuld be
measured by “the amount in dispute in the underlying litigation between the parties™ where a party
seeks to-remand the arbitrated claims, or seeks the equivalent of such a rerriand. Theis Research,
400 F.3d at 664. In Theis, in addition to seeking to vacate the $0 arbitration award, the plaintiff
also filed a complaint se'e_king damages for su.b,st'antially the same claims asserted in the
underlying arbitration. /d. The Court held that the amount in con’t_rov&sy‘was met because the
plaintiff was seeking to obtain $200 million in damages: “Although _[néit_her parfy has] asked that
the arbitration proceedings be reopened, Theis sought to obtain by its district court complaint
substantially what.it had sought to obtain in the arbitration. Theis simply chose to ‘reopen’ its
claims 1n the district court rather than in arbitration.” /d. at 665.

Mr. Sgromo does not formally request to reopen the arbiiration~proceeding’s; However, his
notice of removal contains an explanation why he is entitled to the damages and rights to the

Intellectual Property he asserted in the arbitration. See Dkt. No. 1-at 10-27. His petition to vacate
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thefarbitrat,_i:on:afy\?ard 1s captioned “cross-petition to vacate arbitnatibn’.aWafdf‘ireniziﬁ;clf ‘related S
claims’ to J; '\X’:hiité;.Cquﬁ,’,’ and requevsts that the Court “remand any outstanding CIain1sif§ the- o |
‘J_'u,dg‘e White Court” fo;f further proceedings. See Dkt. No. 30at1,8 As in Theis Research; it
appears that Mb._ ‘Sgromo seeks to “reopen” his claims in district court. See TheisResearch, 40b
F:3d at 665. -Mr.-_f'S.'gromQ i$ also proceeding pro se, and the Court is mindful that-“[a] dOCunieqt'f
ﬁled\'pro seis 16 be 1iberally construed.” Erickson v. Pardus, 551 U.S. 89, 94 (2007)(quo.fat‘_iﬁ§m
omitted). TheCourt therefore concludes that the amount Mr. Sgromo sbuglltiig ﬂleAa‘rb"\i_fr’znitioﬁl' N
prbceeding5 and not the $0 arbitration award, determines the amount iri coxitrqiéeré_y. Ajia the
damages Mr. Sgromo sought in the arbitration proceeding easily meet the-$75,000 tlire,sh’old_.«_ Mr
Sgromo indicaféél ﬂiat he sought more than $250,000.in damages, including the value of the
royalty pgiymen_téjﬁrbm Bestway and the value of the underlying Intellectual Property_; as well as..
the appr\o”gimaiéil'vy $8§5000 incurred during the criminal assault proceedings. Se_e'D};tf‘Nd.'ZQ-vZ“, |
Ex. A lTHe;G:qti‘_tt; thgiﬁfbre; conqludes that it has jurisdiction to consider whether the atbitratiqﬁ
.aWar'd- should be ,«<_§pnﬁ’r’r;1‘éd’of v‘acavtg.dv and remanded. | |
1L LEGAL STANDARD

Section 9 of the FAA provides that when presented with an"application to confirt dn
arbitration ‘aWa,rdi the;dfstric_:t- court “must grant an order unless the award is vacated, modified, or
CO'r,récted.” 9 USG §9. “*Neither erroneous legal conclusions nor unsubstantiated factual
findings justify a-federal court review of an arbitral award.™ Bosack v. Soward, 586 F.3d 1096,
1102 (Sth Cir, 2009) (quoting Kyocera v. Prudential-Bache T Servs., 341 F.3d 987, 994 (Sth Cir,
2003) (en banc)). Rather, grounds for vacating an award are li‘mited to those specified by statute.
See Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 584 (2008) (holding Section 10 provides
the FAA’s exclusive grounds for vacatur of an arbitration award). Thus, the rolé of the courts in
reviewing arbitration awards is extremely cirg:umscribed. See Sou_{her;v California Gas Co. v. Utl.
Workers Union of Am., Local 132, AFL-CIO. 265 F.3d 787, 792 (Sth Cir. 2001) (citing Stead
Motors v. Auto. Machinists Lodge, 886 F.2d 1200,1208 n.8 (9th Cir. 1989) (en banc)). The
confirmation of an arbitration award is meant to be a summary proceeding. G.C. & K.B. Invs.,

Inc. v. Wilson, 326 F.3d 1096, 1105 (9th Cir. 2003).
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The FAA authiorizes courts to-vacate an award when (-1)'-t‘he:'a\yérdfiya_s'*pr,déﬁfed":bé_}:;; :
- co’rruptvi_(._)vn_;‘ fraud, or uridue means; (2) there was evident partiality or. couﬁppi(fgl- i the ﬁfb,i&atc_);r;
(3) tllg'arb‘ifrat_qr was guilty- of misconduct in refusing to postpone the hezifing, upon.s.fﬁﬂjc‘ient
ause shown, or-in refusing to hear evidence pertinent and inaterial to the controversy; or any
other misbehavior by which the rights of any party have been prejudiced; '0rv’(_4") "théarbﬁ'r’afor
exceeded his péNVers, or S0 fmperfect[y executed them that a mutual, final, gndvdeﬁn‘i‘te‘award
upon the sﬁbjeétv-rfiatte'r was tiot made. See 9 U.S.C. §10(a). |
IV. DISCUSSION ‘
Because of the parties” history, the COuft‘ﬁ11’ds it importarit to expl’gi_n‘ what this.case ié_fﬁnd
is not.about, This is émphatically not an opportunity for the parties to relitigate the interpleader
action. Neither is-it an opportunity for Mr. Sgromo to argue that he owns tlie Intéllectual Property
underly'ing,»_fhapy“of these actions. Rather, the sole issue befo.r‘ebth_e‘COUrvt is ‘whether to confirm or
vacate the Féﬁr’tlaty 25,2019, arb itration award.
A.  Choice of Law
As athreshold matter, Mr. Sgromo suggests that California law, including the 'Qélifognia
Arbitration Act (“CAA™), as well as the JAMS Streamlined Arbitration .Ru'les, govern this action.
Compare Dkt. No, 29 at 5-6, Wil‘h Dkt. No. 33 at 2-5. "‘[T]he strong default presumption 1s that
the F AA, not si_atei law, supplies the rules for arbit.ra:tion.” Sovak v. Chugai Pharmaceutical Co.,
280 F.3d 1266, 1269 (9th Cir.), opinion amended on denial of reh'g, 289 F.3d 615 (9th Cir. 2002).
This presumption is in keeping with Congress’ purpose in enacting the FAA to “overcome courts’
refusals to enforce agreements to arbitrate™ and to place arbitration agreements “‘upon the same
footing as other contracts.” See Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 270-71
(1995) (quotations omitted). Accordingly, the FAA “creates a body of federal substantive law of
arbitrability, enforceable in both state or federal courts and pre-empting any state laws or policies
to the contrary.”. See Ticknor v. Choice Hotels Int’l, Inc., 265 F.3d 931, 936 (9th Cir. 2001)
(quotation omitted). Nevertheless, the FAA still permits parties to agree to arbitrate under state
rules that differ from those set forth in the FAA. See Volt Info. Scis., Inc. v. Bd. of Trustees of

Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989). In order for state law to govern, the
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“parties must-clearly eviderice their.infent,t6 be bound by sich rules.” Sovak, 280 F.3d at 1269.
Here, Mr Sgromo conterids that the parties agreed ur_ide_r the;vLTA to bi‘nding arbitration

under the’ J—_AMS_St-_mamliﬁedjArbitr;:tion Rules, See DKt. No. 33 at 3—4; see also Dkt. No. 1-3, Ex.

B at §.10. Althoughthe Court does not believe this to be outcome determinative, the Court does

" conclude that the parties agreed to following the JAMS Streamlined Arbitration Rules. Under
Rule 2’6 of the- JAMS Strqamlin‘éd:ArBitraﬁon Rules; “[p]roceedings to enforce, oc')nﬁnn,_modiiy
or vacate an Award will bé coirtrolied by and condacted iri ‘conformity with the Federal, Arbitration
Act, 9 U.S.C, sec 1, et. scs.,.0r applic—ab‘i'e state law.” Butbecause there is no evidence.in the
record that the parties ‘agree'c‘i,ﬂﬁa_t‘C~élff&;mia~‘law should govern thiis action over the FAA, the:

- Court finds that the FAA still appliés.

B. Timeliness

'Ngxt,_ each party argues that the other party’s petition is untimely. Mr. Scott urgés that Mr.
Sgromo’s CrQSS-i)‘etitioﬁ to vacate the award was untimely because it was filed on January 26,
'2"020, e‘le’-}zen months.after service ‘of.thbe,ﬁnal award wasv del'iirered on February 25, 2019. Seée DKL
No. 32t 5-7. And under § 12 of the. FAA, 9 U.S.C. § 12, a party seeking to-vacate an-arbitration
award must do so no later than three monthis after the arbitration award is delivered. Mr. Sgromo
argues, in turn, that his notice of removal, which he executed on June 13,2019, included a cross-
petition to vacate the award and that Mr. Scott failed to timevly' respond f’o_this petitio’n. See Dkt.
No. 30 at 2-6; see also Dkt. No. 1 at 10-27.
| Mr. Sgromo:first suggests that the final arbitration awa_rd' was -nbt delivered.until March 4,

- 2019;-ahd that undei Rule 5(¢) of.the JAMS Strearalined Arbitration, he was entitled to three
additional cﬁlendar days, making the effective-delivery date Maich 7, 20 1.9,'. However; the proof
of service attached io Mr. Sgromo’s own notice of removal indicates that the final arbitration

- awdrd was madiled on Eebruary 25,2019, Se¢ Dkt No. 1-3, Ex. D. Rule 5(e) states that “[s]ervice
by [U.S. mail] is corisidered efféctive.upon the date of deéposit-of the decument.” Mr. Sgromo Wis
thus served as of February 28, 2019. Rule 5(e) does state'that three calendar days should be added
when “computing any period of time prescribed or allowed by these Rules for a Party to do some

act within a prescribed period.” -However, even adding the three-calendar days to the FAA’s three-
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| arionth. déadlingto file a petition fo, vacate the. arbitration award, and even assuniing Mr Sgromd’s
{ﬂoﬁce‘éfféiﬂéval constituted: a petition to: vacate the arbitration award, he-still "ﬁled’ghj@ gg‘iﬁc‘éa{@f—*
removal over tiwo-weeks after theideadline in'the FAA.

C. Merits

‘Even if the Court were to find Mt. Sgromo’s petition timely, Mr. Sgromo has failed to
carry his burden of sh,oWing that the arbitration award should be vacated. Mr. S gromlyo, argues that
Justice. Low exceeded his tautfhoﬁty:'because he “anderstood and correctly stated the Jaw bt
pfoceeded to ignore it.”” See Dkt, No: I at 12.

Under the FAA, arbitrators exceed their powers only if an arbitration award consfitutcs'é
“manifest disregard for the.law” or is “completely irrationial.” See Comedy Club, Inc. v. Improv
W. Associates, 553 F.3d 1277, 1288 (Sth-Cir. 2009); see also 9 U.S.C. § 10(a)(4). The Ninth
Cirouit has explained that ““[m]a‘nifasf disre.gard of the law’ means. something more than ju_‘sj; an

error in'the law or a failure oh\ the part of the [arbitrator] to understand or apply the liéw. It must
be clear from the record _th_at the -[arbitrator] (1) recognized the applicable law and then (2) § gnored
it Michigan Mut. Ins. Co. v. Unigdrd Sec. Ins. Co., 44 F.3d 826, 832 (9th Cir. 1‘995)'(quota_ﬁons
omiited). That is, the moving party must demonstrate that the arbitrator “underst[oo]d and
correctly state[d] the law, but proceeded] to disregard the same.” Bosack, 586 F.3d at 1 102
(quotation omitted) (alterations in original). An award is completely irrational if it fails to “draw
ité essence from the agreement.” Co;ﬁedy Club, 553 F.3d at 1288. This standard is not satisfied
where the 'arbit‘rator is arguably interpreting the contract and that interpretation is “plausible.”
Lag&tein v. Certain Underwriters at Lloyd’s, London, 607 F.3d 634, 643 (9th Cir. 2010).

Mr. Sgromo contends that Justice: Low misapplied the doctrines of estoppel and res
judicata, as well as the statute of frauds. See Dkt. No. 1 at 12-17. The Court is not persuaded.

Mr. Sgromo first suggests that Justice Low erred in declining to apply the doctrine of
estoppel to join Eureka as a party to the arbitration and in determining the ownership rights of
third parties to the Intellectual Property and any resulting royalties. See id. However, as Justice
Low correctly reasoned, Eureka was not a party to the LTA. See Dkt. No. 1-3, Ex. D. And he did

not determine the ownership rights of third parties, but rather explained that “{t}he arbitration

Page 10. 22-15199,; APPX to Appellant's Appendix to Opening Brief



Case: 22-15199, 04/11/2022, 1D: 12416721, DKtEntry: 3-2, Page 11 of 254

: concems the LTA and deals w1th all property, busmess mterest and mvestments as: between
. Sg; orno and Scott » Seeid. (emphams added). Justice Low further concluded that as ah‘eady
found in the interpleader action, “[t]he royalty, patents zmd_ 111telle¢tllal property.do not belong to’
Sgr‘o,‘m,o.’"’~ Seeid: Mr.S gromb next contends that Justice Low misapplied the doctrine ofres
judicata. See-Dkt. N’Q; 1 4t 18—19. Although his a_rgu_mént'is difﬁc’tﬂt to unders_'tand‘ler{ Sgﬁé‘mg :
-appears to suggest that Justice. Low somehow misapplied or altered the terms of thes’etftle_niérﬁi
agréeﬁ]ent"ﬁétw§¢n Eureka aiid Béstway. Jd. There is simply no evidence in the récord,:or in;
Justice Low’s reasoned ;awafd, 6 support such a contention, As already noted, Justice Low.
_éxpfi&:itly stated that the arbitration only concemed Mr, Scott and Mr. Sgromo. See Dkt No. 1-3,
Ex. D. _
Mr. S gromo further afglies that Justice Low misapplied the statute of frauds. See Dkt. VNQ:
| at ’20-’—.2.2.. Jusﬁ'c‘e I';ow;concludfed» that. Mr. Sgromo faijlcd_to eétablish that Mr. Scoft had. '
misrepresented arly terms of the transfers of the Intellectual Property to Eureka or of the riglits to:
the resultmg roya1t1es See Dkt No. 1-3,Ex. D, Iti is clear that Mr. S gromo disagrees w1th Justice
Low’s hndmgs but:mere dlsagreement is not a basis to vacate an. arbitration award. And Mr.
Sgromo’s recitation of case law concerning _the statute of frauds does not estabhsh that the.
arbitration award manifestly disregard’ed the law or was completély irrational. See Comedy Club,
553 F.3d at 1288. Similarly, Mr. Sgromo offers no evidence to support his contention that the
_award fails to “draw its essence from the agreement’ > See Dkt. No. 1-at 23-27. Comedy Club, 553
F.3d at 1288. Mr, Sgromo nlisconstnles the scope of the arbitration award, which, again, only
concerns Mr. Scott and Mr. Sgromo. Mr. Sgromo seeks to reargue the issues decide‘d n the
arbitration, which is improper.
Lastly, Mr.'Sgromo"s reliance on California Code of Civil Procedure § 664.6 is misplaced.
See Dkt. No. 30 at 67, see also Dkt. No, 33 at 6-7. S’ec,tion.664.4 is a state procedural statute that
penmits state courts to enforce certain kinds of settlément agreements. It does not govern this
action. And even if it did, Mr. S gromo appears to rely on it to enforce the third-party settlement
agreement between Eureka and Bestway. Mr. Sgromo is not a party to this settlement agreement,

as Judge White recently reiterated in denying Mr. Sgromo’s motion to enforce the settlement
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agreerﬁ’ent in.,a-p.a'ralvl'el_' action. See Eureka Inventions, LLC v. Bestway-( UéA)Inc, 15-cv-00701- o
JSW, Dkt. No. 71. | - |
V. CONCLUSION |
Accordingly, the Court GRANTS Mr. Scott’s motion to confirm the arbitration award and
DENIESMr. Sgromo’s motion to vacate the award. The rémaining motions are 'term'iné_ted as
MOOT. The clerk is directed to enter judgment consistent with this order, in .f,avo'r of Mr: S:co:tt,
and to close the case. The Court further cautions Mr. Sgromo that he:may not évajg_i::e_‘ thlS Court’s |
findings, or th‘ose_. of any other court, by filing serial actions in other fora. o |
IT IS SO ORDERED.
Dated: 10/19/2020

HAYWOOD S. GILLIAM, JR, . /¢~
United States District Judge T
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