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Before: GRIFFIN, Circuit Judge.

" Charles E. Linder Jr., an Ohio prisoner proceeding pro se, appeals the district court’s
judgment denying his petition for a writ of habeas corpus filed under 28 U.S.C. § 2254. He moves
for a certificate of appealability and fur leave to proceed in forma pauperis. |

A jury found Linder guilty of attempted murder (count one), two counts of felonious assault
(counts two and three), kidnapping (count four), having weapons while under a disability (count
five), and firearm specifications for counts one through four. The trial court sentenced him to an
effectwe prison term of 13 years. The Ohio Court of Appeals affirmed the trial court’s judgment,
State v. Linder, No. 106600, 2018 WL 4705597 (Ohio. Ct. App Sept. 27, 2018), and the Ohio
Supreme Court declined to review the case, State v. Lmder, 126 N.E.3d 1168 (Ohio 2019) (table).

| Linder filed a § 2254 pet{tion, arguing that (1) his trial counsel rendered ineffective
assistance by failing to objectto a detectiue’s testimony and move to bifurcate cuunt five from the
remammg counts, (2) the trial court erred by denying his motion to suppress his statements to a
detectlve (3) there was insufficient evidence to 'support his conv1ct10ns aside from count four and
(4) the trial court erred by failing to merge counts one and four for sentencmg purposes because
they are allied offenses of similar import. The district court denied the pet1t1on on the merits and

declined to issue a certificate of appealability.
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Linder now seeks a certificate of appealability as to his claim that his trial counsel rendered
ineffective assistance by failing to object to a detective’s testimony and his sufficiency-of-the-
evidence claim. To obtain a certificate of appealability, a petitioner must make “a subetantial'
showing of the denial of a constrtutronal right.” 28 U.S.C. § 2253(c)(2). Where a district court

rejects a constitutional claim on the merits, a petitioner must show that jurists of reason would ﬁnd

it. debatable whether the district court correctly resolved the claim under the Antiterrorism and

Effective Death Penalty Act of 1996 See Miller-El v. Cockrell, 537 U.S. 322, 336 (2003); Slack
v. McDaniel, 529 U.S. 473, 484 (2000).

Linder frrst argues that his trial COunsel rendered ineffective assistance by failing te object
to detective Aaron Regse’s testimony that (1) he had the ability to tell if someone is lying; and
(2) he did not believe that Linder was under the influence of PCP during their interview. To prevail
on an ineffective-assistance-of-counsel claim, a petitioner must establish that counsel’s
performance was deficient and that the deficiency resulted in prejudice, meaning that there is a
reasonable probability that, but for counsel’s error, the result of the proceedmg would have been
different. Shimel v. quren, 838 F.3d 685, 696 (6th Cir. 2016).

Reasonab‘le jurists would not debate the district court’s determination that the state courts
reasonably rejected these claims. Linder has not shown prejudice resulting from counsel’s failure
to object to Reese’s testimony that he had received training in intewiewihg and interrogation and
that he believed himself to be good at identifying deceptive behavior; that testimcny was
insignificant compared to the evidence of Linder’s guilt, which included testimony from the victim
and another witness that Linder attacked the victim and testimony from Linder’s former girlfriend
that he admitted guilt. See Lmder 2018 WL 4705597, at *2—3 ‘Linder has not shown that counsel
performed deficiently by failing to object to Reese’s testimony that he did not believe Linder was
under the influence of PCP. during their interview because the state court concluded that Reese s
testimony was proper rebuttal, and we are bound by that decision. See Bradshaw v. Richey, 546

U.S. '74, 76 (2005) (per curiam); Linder, 2018 WL 4705597, at *7. Moreover, Linder has not
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- shown prejudice resulting from counsel’s failure to object, given the considerable evidence of his
guilt. |

Linder also argues that there was insufficient evidence to support his convictions other than
count four. He cont¢nds that theré was insufficient evjdence to isupport counts two, three, and five
and lhe firearm ’specifications because no firearm was recovered, not all witnesses saw a firearm,
and no testing was conducted on the bullet casing that was recovered from the crime scene. Linder
also contends that there was insufficient evidence to support counts one and two because the
prosrecution failed to establish the necessary mens rea. |

When reviewing sufficiency-of-the-evidence claims, a court must determine “whether,
after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a reasonable doubt.” Jackson v.
Vtrgzma 443 U.S. 307,319 (1979) “[T]he standard must be applied with exp11c1t reference to the
substantlve elements of the crlmmal offense as defined by state law.” Id. at 324 n. 16.

Reasonable Jur1sts would not debate the district court’s determmatlon that the state courts
reasonably .reJected this claim. A rational trier of fact could conclude that Linder hit the victim
with a gun based on the victim’s testimony that he did so and that Linder fired a gun based on
testimony from Linder’s former girlfriend that he admitted doing so. See Linder, 20 18
WL 4705597, at ¥2-3. Thus, there was s_ufﬁcient evidence that Linder used .a firearm during the
crimes even though no firearm was‘recovered not all witnesses reported seeing a firearm, and no
testing was conducted on the bullet casing. A rational trier of fact could also conclude that the
prosecution established the necessary mens rea for attempted murder and felonious assault, given
the testimony of the victim and other witnesses that Linder engaged in a prolonged, violent attack
~on the victim. See State v. Kidder, 513 N.E.2d 311, 316 (Ohio 1987) (identifying the elements of
attempted murder as purposely engaging in conduct that, if successful, would cause another’s
death); State v. Bey, 130 N.E.3d 1031, 1040 (Ohio Ct. App. 2019) (stating that felonious assault
“includes a mens rea of knowingly”); Linder, 2018 WL 4705597, at *2-3. v
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Accordingly, Linder’s motion for a>certificate of appealability 1s DENIED and his motion

for leave to proceed in forma jpauperis is DENIED as moot.
ES .

ENTERED BY ORDER OF THE COURT -

Hlephena

Kelly L. Sigphens, Clerk
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JUDGMENT

THIS MATTER came before the court upon the application by Charles E. Linder Jr. for a
certificate of appealability. '

UPON FULL REVIEW of the record and any submissions by the parties,

IT IS ORDERED that the application for a certificate of appealability is DENIED.
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IN THE UNITED STATES DISTRICT COURT
' NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
CHARLES E. LINDER, CASE NO. 1:20-¢v-01667-SO
Petitioner, | DISTRICT JUDGE
'SOLOMON OLIVER, JR.
VS.
. 3 MAGISTRATE JUDGE
WARDEN EDWARD SHELDON, JAMES E. GRIMES JR.
Respondent.
REPORT &

RECOMMENDATION

, Petitioner Charles E. Lindér filed a Petition fc;r a Writ of Habeas Corpus |
under 28 U.S.C. § 2254. Doc. 1. Linder is currently in cusfody at-the Richland
Qorrect;ional}lnstitution serving a 13-year sentence imposed by the Cuyahoga
County Court of Common Pleas in State v. Linder, Case No. CR-17-616950-A.
This matter has been referred" to a Magistrate Judge‘under Local Rule 72.2 for
the preparation of a Report and Recommendation. For the following reasons, I
recommeﬁd that Linder’s ‘petitio}n be 'denied.

Summary of,vu‘nderlying facts

In habeas corpus proceedings brought under 28 U.S.C. § 2254, factual
determinations made by the state courts are presuﬁ}ed correct. 28 U.S.C. §
2254(e)(1).. The petitionér has the burden of rebutting that presumption by
clear ar_1d convincing evidence. Franklin v. Bradshaw, 695 F.3d 439, 447 (6th'

Cir. 2012).



The Oh.iofCourt of Appeals for the Eighth Appellate District summarized -
the facts of Ilindef’s underlying conviction as follows:

On [March 4, 2017), the victim, [Kimyata] Luckey,
.was at her friend, Erica Caryle’s (“Caryle”)
/apartment that was owned by the Cuyahoga -,
Metropolitan Housing Authority (‘CMHA”). Linder
came to the residence and went to sleep.’ cy o

Luckey testified that afteér Linder went to' sleep,
,.Caryle decided to steal PCP from him. Luckey told
Caryle she wanted nothing to do with the plan;
Caryle, however, stole the drugs from Linder.
Luckey testified that Caryle acted on her own. :

- A few minutes later, Linder woke up and confronted
the women about his missing drugs; both denied
knowing anything about'it. Luckey testified that
Linder then attacked her, first punching her several
times on the head, followed by beating her in the

. head with a pistol. After several blows to the head,
Luckey fell unconscious—the - list * thing she

_remembered was being inside the apartment. Her

" next memory was 15 days later, when she woke up
in a hospital.

State:v. Linder, No. 10660, 2018-Ohio-3951, at *2, { 11-13 (8th Dist. Cuyahoga
-Sept. 27, 2018). o | |
' Procedural history
Trial court proceedings “ |
Through the course of the police investigatio_n, assigned Detective Aaron
Reese of the Cletzeland Police Departineat'deVelope(l Linder.as tlle sueoected,.

%

perpetrator of the assault agamst Klmyata Luckey Doc. 10 2, at- 45 Detectlve

Reese obtained a warrant for Linder’s arrest Doc 10 1 at 13 (Ex 4) and

reached out to Linder for a statement Doc. 10-2; at 45 46 On March 29, 2017,



Linder “turned himselfin” to the Cletreland Police Department and was :‘fplaced
in a room” with Detective Reese. Id. Lmder Wa1ved his Miranda rights and
made inculpatory statements to Detectlve Reese that Detectlve Reese recorded ‘
via a body-worn cam\era Id On March 31 2017 Lmder was arrested State v.
Linder, 2018-Ohio- 3951 at*l 1[2 Doc 10 2 at 35

In mid- Aprll 2017 a- Cuyahoga County grand Jury mchcted Linder on
one count of attempted murder% two counts of felomous assault one count of
kidnapping, and one count of havmg :zreaponslrvhlle under d1sab1hty 1 Doc. 10-
1, at 4 (Ex 1). The: grand jury also, charged one- and,three-year firearms
~ gpecifications? related to the attempted murder assault and k1dnapp1ng
charges, accusing Linder of having a f1rearm on or about h1s person durmg the
commission. of those alleged offenses‘ Id In 1ate Apr1l 2017 Linder was '
arra1gned on the 1nd1ctment Doc! 10 1 at 7 (Ex 2). He pleaded not‘ guilty and
the case was adJourned Id

In late September 2017 | Linder fd'ed a ‘motio'ni;to suppress his March
29 2017 statements to Detective Reese Doc 10-1, at 8—11 Ex. 3). 'fhe state

filed a brief in opposmon Doc 10 1 at 12—17 (Ex. 4). One week later, in

LY

1 There are multiple dlsabhng cond1t1ons contemplated by Ohio Revised -
Code § 2923.13 which prohibit an individual from acquiring, . having, carrying,
or using a firearm unless and until he or she is relieved from disability. In the’
instantcase, Linder’s disability w-as due to his bemg prev10us1y conv1cted of a
crlme See Doc 10 4, at 178, 184; Doc. 10-5, at 132.

2 Flrearms spec1ﬁcat1ons mandate enhanced sentencmg on conviction for
an individual found to have. possessed a firearm during the comm1ssmn of the

attached crime. Ohio Rev. Code §§ 2941. 141(A), 9941.145(A).
3 .




October 2017, Lmder flled a pt*o se motion to dlsmlss the 1ndlctment on speedy
trial grounds. Doc. 10-1, at 19-22 (Ex 6). The state also ﬁled a br1ef in
oppos1t1on to that motxon, Doc 10-1, at 24—30 (Ex 7)

On October 10, 20 17, durmg its morning session, the trlal court held a
hearmg on Linder’s motlon to dlsmlss Doc 10- 2 ‘at 30—37 The court also
» heard from the part1es on L1nder s suppress1on mot1on and took testimony
from Detective Reese Doc 10-2, at 38—68 Followmg these hearmgs the tr1a1
court denied both the'mot1on to dlsmrss, ‘Doc. ,.10!-1, at 3% (Ex. 8), and the

~ motion to suppress evidence, Doc. 10-2, at 18 (Ex. 5). Trial began later that

T

day after lunch. Doc. 10-.1 at 71.

The Ohio Court of Appeals for the Elghth Appellate District
summarized the six-day proceedmg as follows

The state presented “the testlmony of another
resident from the CMHA complex, Mariah Montanez
(“Montanez”), to help fill in the gaps. Montanez, a '
resident on the first-floor, testified that she came out |
of her apartment after hearing loud noises from the
hallway. She heard a woman yelling “get off of me,”
and a man responding,-“you should have never stole”
from me.” Although Montanez initially testified that
she did not see the man, she later admitted that she
did see him, and it was Linder. Montanez testified
that she saw Linder shaking the woman, and then
drop her, ‘head first, from the second floor to the first
floor. There was another woman with Linder, and
she was yelling “just take her down, beat her ass, kill
her” Montanez called | the police and was
nterv1ewed by them on the scene when they. arrived.

Both Cleveland and CMHA pohce responded to the -
scene. The -officers ‘testified to finding Luckey
unconscious, bleeding from her head and nose in the

4



complex’s courtyard. One of ‘the officers found 'a - i
spent shell casing next to her head. The officer also
found a blood trail that led fror inside the stairwell'-
to the third floor. Luckey was transported to the
hospital by ambularce; her identity, however, was .
initially unknown.

The.emergency room physician who treated Luckey
testified. Luckey arrived” 'at the hospital .- ..
. unresponsive and was labeled as a “category 17

patient, which is the “highést concern level for.a : . ...

patient’s care.” Her injuries were life threatening.
She immediately reqtiired resuscitation. She was’
- then placed on a ventilator and put in a medically-
induced coma to keep her breathing -appropriate. ‘

Luckey’s mother testified about her recoveryafter -
the incident, which involved her having to relearn
how to walk and talk, and how it has negatively
affected Luckey mentally.

Linder’s former girlfriend and the mother of two of
his children, Tanisha Stone (“Stone”), testified; she
was a reluctant witness who appeared pursuant to a
bench warrant. According to. Stone, she spoke with

" Linder‘after the incident and he told her that he “did
something bad.” Specifically, Linder told her that he
was getting high with Luckey and Caryle and his
money “came up missing” .after he fell asleep. He
believed Luckey had it, so he hit her, dragged her
down the &tairs, and shot off a gun.

Detective Reese testified at-trial that he went to the .
CMHA complex to attempt to locate witnesses to the
incident. While there, he noticed an apartment, with
the door open and a television on at'a high volume.
The detective asked CMHA officials to do a welfare
check of the apartment.' Reese learned that the
apartment had belonged ito .Caryle, who, .at that
time, was jailed’ on -an. unrelated matter. After
obtaining consent from Caryle, the detective
séarched the apartment and'saw what he suspected
to be blood in it. He also found an identification card
belonging to Luckey, and'that was how her id(_?,htity



was discovered, and thereafter her famlly was
notified. : o

The detective also testified 4t trial about . his. . .

interview with Linder. During the interview, Linder
admitted that he was at Caryle’s apartment at the -
time in question and stated that he was just trying:
to get his money back. Linder also told the detective
that Luckey attacked him. Whilé outside, an =
unknown man saw Luckey attacking Linder and -
came to Linder's aid; the unknown man was the -

person who beat Luckey. Linder: gave two different: - -

possible names for the unknown man. Linder gave
inconsistent statements-about who fired a gun — at
one juncture ‘saying he did, and at another saying
the unknowr man did. Detective Reese admitted
that he engdged in tactics’ such as lying to and.
leading Linder during the:interview. .

The detective also admitted that Caryle told him:
that another person was there. Other than Linder’s
and Caryle’s statements that another person was
there, Detective Reese could never obtain any other
corroborating evidence. The detective also testified
though that he felt hke Garyle was “playmg games”
with him.

Detective Reese testified that swabs of blood were -
taken from the scene, but admitted that they were

not tested. The shell casing removed from where :

Luckey was found was also not tested. According to
the detective, the testing was not necessary because
his investigation demonstrated that L1nder was the
perpetrator. . '

As mentioned, after the state rested its case and the
defense's motion for a Crim.R. 29 judgment of
acquittal was denied, Linder testified. According to -
Linder, he went to Caryle’s apartment on the date in
question to get high; once ‘there, he and Caryle

smoked PCP. He and Caryle were the only two in the - .

apartment at the time. After smokmg the . drugs,
Llnder fell asleep ]




Linder testified that he woke up because Caryle was
tapping his leg. As was his custom, Linder checked
his pocket for his money and discovered that his

wallet, that he had had in his back pocket, wasin his _ -
‘front pocket. According to Linder he had cashed his ..+
social security. check-and “got money off his card” - - ..
prior to going to.Caryle’s apartment. Upon looking. -
through- his. wallet, Linder: discovered that the _ -
approximately $800. he had.was gone. He .also . ..
discovered that his drugs, which he had in another :.

pocket; were missing. Linder asked Caryle where his . ..

money was, and.she looked at Luckey, who was now - )
at the apartment. - - ;. o S . o

i
- C e e s

Luckey deniea haviné Li_nder’s; mbnéy, h.owéver, and’ -
“jumped:up” from the chair she was sitting in. When

she jumped up; Linder saw what he believed was his ;

money and drugs in her pocket. He “grabbed” his"
money and drugs out of Luckey’s pocket, and Luckey
started hitting him. Caryle told them to leave, so |
Linder walked outside,: but 'Luckey. continued to - -
“hold on” to him; he was “trying to get away from .

her.”‘ ) e Lo b ,

Once outside, Linder eontiri_uéd to:try to “get loose.

from” Luckey. Eventually, Linder “yanked away .:

- from her and she fell.” Meanwhile, Caryle was
velling at Luckey that she got-what she deserved. for
stealing from Linder. At the same time, one of
Linder’s friends, “Joseph,” happened.:on the scene.
Upon hearing Caryle’s claim that Luckey had stole .
from Linder, the friend entered the fray and started
“beating [Luckey] with his hands” and “stomping” on
her. Linder told the man “stop it. Man, I'm cool. I got,
my money back. You know, everything cool, leave
her alone ***.” Linder denied firing a gun.,

Linder testified that he-then retur.r-led.to,Caryle’s L
apartment to. get his . belongings. While in the

apartment, he saw' that the police:had arrived-and - ;
were by Luckey. Upon leaving-thé apartment, he - -

- saw “Joseph” and asked-him for a ride., The two
walked by the police—one of the officer[s] was
holding Luckey up and her eyes were open—and



Linder asked the officer if Luckey was all right, but’
got no response. So Linder just left the scene.

., Linder also testified about his interview with
Detective Reese. Linder testified that he had to get

.. his “nerve up” to go see the detective so he could tell
him who had beat Luckey. On the day he went to see’ *

. Detective Reese, he was intoxicated and forgot the

" name of the man (“Joséph”) who had doné this. -

Linder testified that he was rattled by the detective

from the start: the” detective met himin the police

station parking lot, and told Linder he remembered

him as a former gang member who “paked PCP* '~ -

‘ 'Lir'lder' testified that another man-was in the
interview room and he did not know why that man
did not appear on the video of the interview. Linder

. further testified that he asked for an attorney right
away, but Detective Reese told him “this is not a

. video-recorded *** 1nterrogat1on. |

.. Accordmg to Linder, he could not remember much
from the interview because he was high. Detective *
Reese was “putting things in his head and making
him believe these things occurred.” Linder told the
jury that he believed the detective “had somethmg'
against him.”

- The state called Detective Reese on rebuttal. The
detective testified that Linder was not high on PCP
at the time of the 1nterv1ew as he would have been’
able to smell it even 1f L1nder had taken a shower or
put cologne on. ' ! S

State v. Linder, No. 10660 2018- Oth 3951 at *2-5, 1[ 14-31.
On October 16, 2017, the jury returned a verdlct fmdmg Linder guﬂty of
attempted murder with a firearm specification, two counts of felonious assault

with a firearm specification, kidnapping with a firearm ‘specification, -and

{



having weapons \;vhile under disability. _ch-, 10-1, at 33 (Ex. 9); poc. 10-1, at*
34-46 (Bx. 10); Doc. 10-5, at 176-182. |

On November 1 4, ZOvi 7, th‘_e:"cria{l‘c;du»;ftﬁeci(}ﬂ.éd that the felopic?us assault
counts were “alliec_,l_offe'nsés. of31m11ar1mport” to t‘helﬂattembtedﬂl tp_i;rder‘, S0
" Linder could be cor;vicice‘ci pff only go_'r:;e,' »D(v)'é:;_v 101, at 47 (Ex 11);: gée __O;hio Rev.
Code Ann. §2941.‘25V.§:'Thé ;\sté‘pfe?elgctéd to ;‘prqcegd‘zpr'l tﬁg atfiemp't'e;_'d:; murder
charge. Doc. 10?1,.:3.t 47 (Exll) S

The trial court sentenced Linder to ten years on the a}ttemptt?d murder
charge prlus three Years.v;fb"f the fi'reafm,:r_ speé.i'fiéat'ii»)r‘i,‘ ten years on the
kidnapping charge pius :.fvhi.'ee yearsr ffoi'_,,itihe‘-firéarm-:gpécivficatiqn,_ and v36
months for having weapons while under i‘i‘is‘:a;bility. Doc. .1‘0-.1, at 47 (Ex. 11).
The court ordered.thlét Lir;der Woul(i.lsééc‘v‘é }ns se'nt'e_nces ‘concurrently for an
aggregate 13-year-:'t:erm‘.3 boc. 10-1,, _ve:tt 47 (Ex 11).

Diréct appeal | -

Linderrappealed to the Eighth District ,Cpuﬁ of Appeals in Cuyahoga
County, Ohio. Doc. 10-1, at ‘57—10‘_2 (Ex.':‘.vl;i")).._Ilr,i.hisv ‘l;r'ief, api)ella’ge attorney
Joseph V. Pagano faised fhet following éésiiéﬁméhts of erof on Linder’s behalf:

I Trial counsel violated Linder’s rightsb'under, the

Sixth and Fourteenth Amendments by failing to
- provide effective assistance. . : : .

3 The jury also found Linder guilty of the one-year firearm spec‘ific:ations:
attached to the attempted murder and kidnapping -convictions, but those
findings merged by operation of law into the corresponding three-year
specification on each charge. Doc. 10-1, at 47 (Ex. 11).

9



II. The trial court violated Linder’s right to counsel and
against self-incrimination by denying Linder’s
mot1on to suppress his statement to Detectwe Reese.

III. The tr1a1 court violated  Linder’s: .constitutional
rights by denying Linder’s motion for judgment of - "
acquittal under Crim.R. 29 despite a lack of
sufficient ‘evidence presented by. the: state to .
establish, beyond a reasonable doubt; all necessary .-
elements to support conv1ct10n on the charges

IV. Linder’s convictions are agamst the mamfest Welght
of the evidence. ; - B .

V. The trial court erred and violated ' Lindei’s
constitutional protection from double jeopardy as
well as his due process rights by imposing separate
sentences on the attempted murder and kidnapping
convictions, which should have been merged as '’
allied offenses of similar import.

VI. The trial court violated Linder's due process rights
by V101at1ng his right to a speedy trial and; as a
result, Linder’s conviction should be vacated and his
case should be dismissed.

Doc.' 10-1, at 62 (Ex. 13). I_n September 2018, the_ Ohio court of appeals affirmed
the trlal court s Judgment and sentence Doc 10-1, at 130—162 (Ex 15)
In February 2019, Linder sought leave to file a delayed appeal, Doc 10
1, at 166-168 (Ex. 17), which the Ohio Supreme Court granted in April 2019.
Doc. 10-1, at 208 (Ex. 18). In May 2019, Attorney Pagano filed a memorandum
in support of Jurlsdlctlon Doc. 10-1, at 209-222, that asserted the followmg
I. Linder’s trial counsel provided _1ne_ffect1ve assistance
in violation of the Sixth and Fourteenth Amendment -
rights by 1.) failing to request bifuarcation ‘of the
charges before the state’ introduced a prior
conviction; 2.) failing to call witnesses on Linder’s

behalf; ‘and 3.) failing to object- when the ‘state

10



elicited impermissible oplmon testimony from a- .
police ofELcer ‘ :

II.  The tr1a1 court v1olated L1nders Fifth and Sixth
Amendment  rights by. denymg the motion to -
suppress his pretr1al statement o oo R

o i

III. The tr1a1 court Vlolated L1nder 8- const1tut1ona1 o
rights. by denymg the Crim. R. 29 motion- for - -,
judgment of acquittal, even. though the state failed.. ;.
to present sufficient evidence to establish, beyond a
reasonable doubt, all necessary elements to support .
conviction of each crime charged.

IV. The trial, court violated. Linder’s constltutlonal_ o
protection from ‘double Jeopardy and rlght to due.
process by sentencing him_separately on his . -
convictions for attempted murder and kidnapping
since they are allied offenses of s1m11ar 1mport that
should have been merged. L

V. The trial court violated Linder’s due process rights
and his right to a speedy tr1a1 so his conviction
should be vacated and the case should be dismissed.

Doc. 10-1, at 221 (Ex. 19).
In J uly 20 19 ‘citing Ohio Supreme Court Rule of Practice 7. 08(B)(4) the
Ohio Supreme Court declin_ed to aocept juriSdiotion of Linder’s appeal. Doc. 10-
1, at 225 (Ex.T .2.1).'7 | ‘
| -'Federal habeas pr0ceedings
In JuIy .202'0' ,I;inder{ filed a pro se petition for writ of habeas"c‘orp.us'
under 28 U S C § 2254 and raised the followmg grounds for relief:
Ground one: Lmders r1ghts under the Slxth and
Fourteenth Amendments were v1olated by ‘the
1neffect1ve assistance of trial counsel who fa11ed 1. )

to move to bifurcate the charge of havmg a Weapon
while under disability from Lmder s other charges;

11



:2.). to object when the state elicited impermissible .
opinion testimony as to whether Linder was under
the influence of PCP during his pretrial statement
to Detective Reese; and 3.) to object when Detective

‘Reese testified about his ability to-tell when someone . -

is lylng to him.

Ground two L1nder S Flfth and Slxth Amendment
rights were violated when the trial court denied his
motion to suppress the pretrial, involuntary
- statements Linder made to Detective Reese. -

. Ground three: Linder’s due process rights were
violated when the trial court denied his Crim.R. 29
motion even though the state’s evidence was
insufficient to support convictions for attempted
murder with firearms specifications, felonious
assault with firearms specifications, and having
- weapons while under disability.

Ground four: Linder’s.. due process rights were
violated when the trial court imposed separate

-sentences on the attempted murder and kidnapping . ..

convictions; since the same conduct can be construed
to constitute both offenses,. they should have been .
merged as allied offenses of similar import

- Doc. 1, at 4—15 Respondent Warden Edward Sheldon fﬂed a return of wr1t in

response Doc 10. Lmder flledatraverse Doc 14

Legal Standard

: Under the Antiterrorism and Effective Death Penalty Act of 1996, Pub.
L. 104-132, § 104, 110 Stat 1214 (“AEDPA”) habeas pet1t1oners must, meet
certain procedural requlrements to have the1r clalms rev1ewed in federal court.
Smith v. OhLo Dept of Rehab. & Corr 463 F. 3d 426 430 (6th Clr 2006).
“Procedural barrlers such as statutes of hmltatlons and rules concermng;"

v)procedural- default and exhaustion of remedies, operate to limit access to
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review on the merits of a constltutmnal clalm » Daniels v. Umted States, 532
U.S. 374, 381 (2001): Although procedural default is sometlmes confused with
exhaustion, exhaustlon and procedural default are - d1st1nct concepts Williams
v. Anderson, 460 F 3d 789 806 (6th Clr 2006) Fallure to exhaust apphes when

sl(,

state remedies are- st111 ava11able -at’ the time of the federal pet1t10n » Id.
(quotmg Engle v. Isaac 456 U S. 107’ 125 n. 28 (1982)) .But when state court
remedies are no longer available; pr’ocedural default rather than exhaustlon
applies. Id. | | h N |

Exhaustion

A federal court may not grant a Writ“of habeas"".corpusf unless the
petitioner has exhausted- all avallable remedles 1in. state court 28 US.C. §
2254(b)(1)(A) A state defendant W1th federal const1tut1onal c1a1ms must falrly
present those clalms to the state courts before raising them in a federal habeas
corpus action. 28 U S.C.§ 2254(b) (c) Andersortdv vHarless 459 U. S 4, 6 (1982)
(per curiam); Picard v. Connor, 404 U.s. 270 275 76 (197 1), see also Fulcher :
v. Motley, 444 F.3d 791, 798 (6th ClI' 2006) (“Federal courts do not have
Jurlsd1ct1on to cons1der a clalm 1n a habeas pet1t1on that was not falrly
presented to the state courts”) (quotmg Newton L. MLllLon 349 F. 3d 873, 877
(6th Cn‘ 2003)) A const1tut10na1 clalm for rehef must be presented to the

S

states h1ghest court to sat1sfy the fa1r presentatlon requlrernent See
j,l v .

OSullwan v. Boerckel 526 US 838 845 48 (1999) Haﬂey v. Sowders 902

F.2d 480 483 (Gth C1r 1990) And a habeas pet1t1oner must present both the
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factual and legal underpiﬁfiin‘gs of the claims to the state .courts. McMeans v.
Brigano, 2.28 F.3d 674, 681 (6th Cir. 2000). This means that the petitioner must
present the ¢1'é1ims to'-vthe state courts as f’ecie‘i‘al"é’onétitﬁtionaf issues and not
just as issués arising under state law. See, €.g., Ffdriklin v R'ose, 811 F.2d 322,
325 (6th Cir. 1987); Prather v. Rees, 822 F.2d 1418, 1421 (6th Cir. 1987). - -

Procedural default — '* R

" Procedural default may occur in ‘two ways. Williams v. Anderson, 460 «

F.3d 789, 806 (6th Cir. 2006). First, a petitioner procedurally defaults a claim -
by failing “to comply with state procedural rules in presenting [the] claim’ to
-the appropriate state court.” Id. In Mauﬁin’v. Smith,'the Sixth Ciréuit provided
four prongs of analysis to be used when detérniining‘ whether a claim i§ barred
on habeas co_rpusv review due to a petifibner’s‘ failure to comply with a s'tate_' :
procedur.af rule:}(i) whether ‘there is a state procedural rule applicable to the
petiﬁorier"s"fclaim and whether the petitioner failed to comply with that ruie;
2) Whéfhéf the state court enforced the procedural rule; (3)- whether the state
procedural rule_is an adequate and independént state ground on Which the
state can foreclose review of the federal constitutional claim; and (4) W}'lethér
the petitioner can demonstrate cause for.failin'g to follow the rule and actual
prejudice by thé alleéed constitutional error. 785 F.2d 135, 138 (6th Cir. 1986);
see dlso Williams; 460 F:3d at 806 (“If, due to the petitioner’s failure to comply
With the procedural rule, the state court déclines to réach the merits of the. " -

issue, and the state procedural rule is an independent and-adequate grounds
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for precluding relief, the claim is proced‘u.rvally défaultgd.}”) (citing Maqpin, 785
F.2d at 138). A
. Second, “a petitioner may procedurally default a claim by failing to raise
a claim in state court and. pursue that claim through the state’s ‘ordinary
appellate review procedures.” Willigms, 460 F.3d at 806, (quoting\',O?Sulliban,l
526 U.S. at 848). “If, at the time of the federal. habeas petit,_ion, state law no
longer allows the _‘petition_er\'to_;‘r‘ais‘e.41:1_1)e,claim, ‘the claix‘n is ;pr_oced_ura_lly
defaulted.” Id. While the e;xhau‘s.t_ion;yequirepa_ent is satisfied beca_ﬁs_e there are |
no longer any state ‘remedies available.’pp_thet. Qetifiqﬁer, see Coleman v.
Thompson, 501 U;S., 722, 732 (1991), a petitioner’s failure to hai/g thq federal
claims considered. in the state courts constitutes a procedural default _of ﬁho_se
Qlaimsthat bars fé-deral court »revi'eW.-_ Williams, 460 F.3d at 806. L
To overcome a procedural bar, a petitioner ‘m._‘_ust shbw cause fqr the_
defauit and esfablish actual prejudice resulted from the alleged,vio_lation of
federal law, or show that a fundamen’cal miscarriage of. justice will rés,ul_fg if the
petitioner’s claims are not considered. »Co_leman,. 501.U.S. at 750.
... Merits Review
To:obtain habeas relief under 28 U.S.C. § 2254, a petitioner must show
either that the state court decis,ion (1) resulted in a decision_contra{y to, or .
involved an unreasonable Aapplic}:g@iop. éf,;. clearly established. federal law as .
determined by. the Un_it—e.(li States Supreme. Court (the “confra-gy to” clause); or

(2) resulted in a decision that was based on an unreasonable determination of .
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the facts in light of the evidence presented in the state court proceedings (the
“unreasonable application” clause). 28 U.S.C. § 2254(d).. .
Under the contrary to clause, the habeas court may grant a writ if the

state court “arrives at a conclusion opposite  to that reached by the [United

States Suﬁr'e'i'ne‘] Court on a question of law or [based on] a set of materially ., .

indistinguish’able facts.” Williams v. ‘-Ta,yl-or, 529 U.S. 362, 412-413 (2000).- .
Under the unreasonable application clause, the habeas.court may gfant a writ
“if the state cou’r[t‘ident.ifi.es the Cofregt governing.legal principle from th[e] | v
Court’s decisions but'ru’nreasonably applies.that principle to the facts of the
prisoner’s case.” Id. at 413. “C-learlsr .established federal law” refers to the
holdings, not dicta, of Supreme Court.decisions as of the time of the relevant
state-'c'ourt decision, and legal principles and standards flowing from .Sﬁpreme
Court precedent. Id. at 412; Ruimveld v. Birkett, 404 F.3d 1006, 1010 (6th Cir..
2005). A state court is not required to cite Supreme Court precedent or reflect
an awafeness of Supreme Court cases,:“solong as neither the reasoning nor
the result of the .state-court‘decision contradicts” such precedent. Early v.
Packer, .537 U.S.'3, 8 (2002); Lopez v. Wilson',.426 F.3d 339; 358 (6th Cir. 2005).
If the Supreme Court has not addressed a petitioner’s specific ;claim_sb, the
reviewing district court cannot find that the state court acted con_trary, to,. or
dnréa’sbnablyi applied, Supreme Court precedent or clearly established federal
law. Carey v. Musladin, 549 U.S..70, 77 (2006); Whité v. Woodall, 572 U.S. 415,

426 (2014) (“Section 2254(d)(1) provides a remedy for instances in which a state
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court unreasonably applies this Court’s precedent; it does not reqﬁire state
courts to extend that precedent or license federal courts to treat the failure to
" do so as error.”).- 1
‘ When evaluating :a state court’s. decision 'undér the unreaéonable :
application clause, the federal court.must use an objective standard. Will;’arﬁs,
599 U.S. at 409. “A stdte court’s-determination that a claim ,:_,l,ack,s ‘merit
precludes federal habeas review so long as,,‘£air-.minded jurists could disagree’ ,
“on the vcoi‘réctness-of the state court’s decision.” Harrington v. Richter, 562 U.S.
86, 101 (2011) (citing‘Yarborough.vﬁ: Alvarado, 541 U.S. 652, 664 (2004)); see. '
also Bray v. Andrews, 640 F3d 731, 738 (6th Cir. 2011). “A state prisoner must
show that the state court’s ruling onthe claim being presented in fe;der..al- court
was $o lacking in'justification that there was an -error well understood .and.
comprehended in existing law. beyond any possibility. . for fair-minded
disagreement.” Harrington, 562 U.S. at 103.- = -
Discussion
As a threshold matter, Linder presented each of his arguments to the
state' courts before raising them.in his habeas: petitién. So this Court can. .
proceed to review the.merits of Linder’é claims. 28 U:S.C. § 2254(b)(1)(A).
- Ground one fails on'the merits..
In' ground one, Linder argues that trial counsel provided ineffective. .
assistance in violation of his Sixth and Fourteenth Amendment rights. Doc. 1, -

at 4. A -successful ineffective-assistance claim requires-a - petitioner 'to ' .
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demonstrate that; (1) “counsel’s. performance was deficient”; and (2)° “the
deficient performance preiudiced the defense.” Jones v. Bradshaw, 46 F.4th
459, 487-88 (6th Cir. 2022) (quoting Strickland v. Washingtor, 466 U.S. 668,
687 (1984)). The first prong is sati_sfied when a petitioner “show[s] that counsel
- made errére’-s'o. serious that counsel was not functioning as the “co'unsel’-. :
guaranteed the defendant 'By the Sixth Amendment.” Id. The second prong is
satisfied Whenf the petitioner “show[s] that there is a reasonable probability -
that, but for counsel’s unprofessionil errors, the result of -thepfoceeding would

have been different. Id. A reasonable-probability is a probability sufficient to -

undermine confidence in the outcome.” Id. (quoting Strickland, 466 U.S. at

694). The combined effect of Strwkland and 28 U S.C.§ 2254(d) is “doubly
deferentlal”’ review. Cullen S tholster 563 U S 170 190 (2011) (quoting
Knowles v. Mu*zayance 556 U.S. 111, 123 (2009)) “When 2254(d) apphes the
question is not whether counsel’s act1ons were reasonable ”but “whether there
" is any reasonable argument that counsel satlsﬁed Strzckland’e deferential
standard 7 Harrmgton 562 U.S. at 105 Foust v. Houk 655 F.3d 524 533 34
(6th Cir. 2011). : -
Strickl}and‘ commands‘ that a _eourt “ﬁmst indulge [the] .strong |
presumptioe”» that counsel “made ali s1gmﬁcant deelslone in vthe exercise of
reasonable Iarofesstortal Judgmeat ' Strwkland 466 U S.. at 689—690
Pinholster, 563 U. S at 196 “It ]he Court of ’Appeals was requ1red not s1mp1y to

‘give [the] attorneys the beneflt of the doubt;’ but to afflrmatlvely entertam the
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range of possible ‘re‘asons, Pinholster’s counsel may have had for proceedrng as .
they did™) (citation omitted). -

| Here, Linder’s claim is divided in_ two parts. The first part; concerns
counsel’s failureto rnove to bifurcate the charge of having weapons while under
disability from. his other charges. Doc. 1, at 4. The- argument is that since a
prior conviction was a n‘ecessary‘element of the charge of having weapons while-
under disability, »bifurcating this charge from Linder’s other charges before the
state.. presented evidence of his prior ~con§igtio,n would have.  prevented
prejudicing the j'ury‘ against Linder. On this point, the Ohio court.of appeals
said:: |

Upon . review, we do. not find' merit to Linder’s. .

" ineffective assistance -of counsel claim on this
‘ground. Because Linder testified at trial, he opened .
the door to the jury learning about his criminal
record. Moreover, even had he not testified, based on .-
the other evidence presented against him, we do not
_find that the outcome of the.trial would have been . :.. .
dlfferent )

State v. LLnder 2018 Oth 3951 at *6 1] 40

3

Inits analys1s the court addressed the Stnckland standard and apphed
relevant state law in support of its conclusion, Wr1t1ng that:

The Oth Supreme Court has repeated the ‘well- estabhshed
standard for reviewing claims of ineffective assistance of counsel:
Reversal of convictions for ineffective assistance of counsel
‘requires - that the defendant ‘show,. first, that ‘counsel's
performance was deficient and, second, that the deficient
~ performance prejudiced the defenseso as to deprivethe defendant
- .of a fair trial. Strickland v. Washmgton (1984), 466U S. 668, 687.
* State v. Hanna, 95 Ohio St:3d 285, 1 109. .~ :
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Counsel’s performance may be found to be deficient if counsel‘

“made errors so serious that counsel was not functioning as the
‘counsel” ‘guaranteed the defendant by the ‘Sixth Amendment.”

- Strickland, 466 U.S: at 687; see also, State v. Bradley, 42 Ohio

St.3d 136 (1989), paragraph two  of the’syllabus. To prove that

counsel’s deficient performance prejudiced the defense, a

defendant must establish that “counsel’s errors were so serious s -
to deprlve the defendant of a fair trial, a trial whose result is

reliable.” Strickland at id.: 'Bradley at paragraph three of the
syllabus.

Moreover, when a reviewing court considers an ineffective
assistance of ‘counsel claim, the reviewing court should not
consider what, in hindsight, may have been a more appropriate
course of action. See State v. thllzps 74 Ohio St.3d 72, 85 (1995). -
Rather, the reviewing court “must be highly deferential”
Strickland 466 U.S. at 689. As the Strickland court stated, a
reviewing court “must 1ndulge a strong presumption that
counsel's conduct falls within the wide range of reasonable:
professional assistance; that is, the defendant must overcome the
presumption that, under the circumstances, the.challenged action
~‘might be considered sound trial strategy ” Id quotmg Michel v.
Louisiana, 350 U.S. 91, 101 (1955)."
State v. Linder, 20 1'8-Ohio-3v951, at *5, 35-37 (duplicate citations omitted).
Linder doesn’t attempt to show hoty the state court’s decision is contrary
to clearly eétablished_ United States Supreme Court precedent. And the Ohio
court of ‘appeals found that because Linder testified, a decision he does-not
claim resulted from ineffective assistance, he stiffered no prejudice because his
prior conviction would have come out an}iwa5y. :
- If there was no prejudice, a habeas court need not determine whether
counsel’s performance was deficient. Sir;ickldnd, 466 U.S. at 697. And the test

for the prejudice prong undet Sirickldnd is whether courisel’s errors have likely »

undermined the reliability of, or confidence it the result. West v. Seabold, 73
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F.2d 8i, 84 (6th Cir.1986) (citing Lockhqr_t v. Fretwell, 506 U.Sg.b 364'”('19-93)).
Linder does ’not meet thls standard Ifndeeigh he doesn’t attempt _'tov_meet:it‘ and
doesn’t clailn;;that the_fe".is.; eny;b.ee'i,s:_‘{te"qnestien the state co_hrt’s_ 'prejudice
determinatfihn. L | ' R
 The .ee'eond | part of Lmder’s ineffective-ais:sistance-of-_éouhs‘:él‘:-'cleim
cencerns his trial attorney’s decision, on two occasions, not to objé'ct ‘to the
testimony of "Detectii/e Rees;ef I t(riiledcxlres's e‘abh ins'tance, éépéiféteiy'. The first
was When Detectwe Reese test1f1ed that he “had the ablhty 'to tell When
someone was 1y1ng Doc 1 at 4. But the state court held that “Reese dld not
state his opinion or, belief as to the V.eraelty ..-Of .any WlP]'f-leSv'S 1n‘th1’s cae_e.f’ This
is a factual finding tOWthh ahebe‘ae court 1s bound todefer, ghsqlentd showmg,
which isn"t made here, that the “Ad;écisi’o,n; wasbased on an n_nrees?’o,na'ble
determination of the faets.in,light of the e_vid_enee p]gesented._” 28 U.S.\C, §
2254(d)(2). So this aspect of Linder’s claim feile..

The second instance where Linder claims that trial connsel’sj deeieion
not to objec t' demqn_stretes ineffective asgistance _df _counsel was whe’n Detective
Reese testified that he didn’t smell PCP. en(Lin@er during_.the'n" conve;;sation
at the police station on March 29, 2017. Doc. 1, at 4. The Ohio court o‘f app.eals; »
rejected this argument based. on !sta,\teflaw_principlee about proper t‘ebuttal

~evidence.. Statev v. Linder, 2018-Ohio-3951, af. *7, 150 (f_‘the \te,stilrno'ny,.ﬂ_l?tvg.
Linder.complains, of was ,p_erehr:‘_r,ebntzte_l,_l_ testimony, pr-esented by the. state to

rebut Linder's testimony- that Detective Reese smelled PCP _onhim”). $Q this
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aspect of the issue is not cognizable. See Pulley v. Harris, 465 U.S. 37, 41 (1984)

(a federal court may not issue a writ of habeas -corpus “on the basis of a

perceived error of state law.”); see also Estelle v. McGuire, 502 U.S. 62, 67—68

(1991) (it is-“not the province of a federal habeas court to reexamine state-court -
‘determiﬁatibns on state-law questions”).

-Moreover and in -any . évent,. ‘the Ohio court of “appeals did not
unreasonably apply the. facté when lit deterrﬁined that Detective Reese "si'mplji
testified . to rebut Linder’s testimony. Linder testified that Detective Reese
smelled PCP on Linder.’ State v. Linder, 2018-Ohio-3951; at *7? 9 46. The
detective testified on rebuttal that he didn’t. Id., at *7, § 47. Linder does not
explain what, as a constitutional matter, is wrong with this soi‘t of testimony. -

Ground Two fails on ihe merits. |

In. ground two, Linder argues. that “the trial court vi(')laté‘d his.
constitutional xjights when it denied his motion to suppress the statements he
| made to.Detective Reese on March 29,.2017. Doc. .1, at 6. Linder argues that '
his statements were not voluntary because he' was allegedly undef the
influence of PCP at the time. Doc. 1, at 6:This ground fails for fwo reasons.

First, the Ohio court of appeals wrote that, “the trial court reviewed the -
videotape of the interview, considered it along with Detective ' Reese’s

testimony, and concluded that Linder was not under the influence: Our review -

of the videotape and suppression testimony supports that-same conclusion.”

State v. Linder, 2018-Ohio-3951, at *8, 9 59. A state court’s factual
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determination is presumed correct. 28 U.S.C. § 2254(e)(1). Here, Linder has
done nothing to carry his burden to.rebut this presumption. Nor has he shown
that the state court unreasonably applied the facts. - Coen i

. Second, as Re‘sppndeni_:vvnotes,u Linder-does not argue that he was not ‘
advised of his Miranda rights, does not argue that he waé coerced, and does
not argue that he tgld Detective Reese or any-ot-hef officer that he was under
the inﬂueﬁce of-PCP. Doc.\lQ at_12.;Absent police coercion, which :.Liﬁder has
not shown or claimed here, even if he were under the influence of PCP-or any
other cgntrolled substance when he was questioned by Détective Reese, that
fact w.o.ulci not,métt;er. See United States v. Prigmore, 15 F.4th 768, 779 (6th
‘Cir. 2021); Clark.v. Mitchell, 425 F.3d 270, 283.(6th Cir. 2005).

Ground three fails on the merits.

. In ground three, Linder argues that his righ‘ps were violated because he
was convicted of étte_mpted murder, kidnapping, and having weapons while -
under disability despite the sfate’s failure to present sufficient evidencé;'
proven beyond a reasonable doubt, to.-suf)p.ort all necessary. -elemen’ps of eachof
those crimes. Doc. 1, at 7. Sufﬁcienéy-of—the-evidence cléims face a high hurdle.- = -
When considering J-a. sufficiency-of-theé-evidence élaims, this Co"tﬁt giveé two
layers of deference, one to the trier of fact and one to the state appellate court B
that considered the sufficiepcy challenge on appeal. See Tackett v. Trierweiler;:

956 F.3d 358, 367 (6th Cir. 2020). -1~ ~ ool
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First, on direct appeal a reviewing court must view the evidence “inthe
light most favorable to the prosecut1on 7 Jackson U Vtrgmta 443 U.S. 307,
318-19 (1979), and may only reverse “1f no ratlonal tr1er of fact: could have
agreed with the j Jury, Tackett, 956 F 3d at 367 (quotlng Colemankv Johnson,
566 U.S. 650, 651 (20 12) (per curtam)) A rev1ew1ng court cannot “reWe1gh the
evidence, re- evaluate the cred1b1l1ty of w1tnesses or subst1tute [1ts] judgment
~ for that of the ]ury ” Brown Ui Konteh 567 F 3d 191 205 (6th C1r 2009) The
- Court “must uphold the jury Verd1ct 1f any rat1onal tr1er of fact could have
found the defendant gu1lty after resolvmg all dlsputes in favor of the
prosecutlon. Id. Further Llnder must show that the court of appeals
decision “was based on an unreasonable deternnnatlon of the facts n l1ght of
the ev1dence presented in the State court proceed1né 728 U S.C. § 2254(d) see
Coleman 566 U. S at 651. " | - | | | -

But L1nder doesnt try to shoulder th1s burden So his cla1m falls And' X
even 1f he had the Ohm court of appeals d1dn t unreasonably apply the facts
The Oh10 court of appeals addressed thlS’ 1ssue

| L1nder contends that the followmg renders the

conv1ct1o_ns against the weight of the evidence: (1)
lack of testing of the blood swabs to “eliminate any

-confusion”; (2) Montanez’s “nonsensical” testimony;
(3) Stone’s (Linder’s ex-girlfriend) lack of credibility;

¢+ . and (4) Detective Reese's “sloppy” investigation.

. After having considered Linder’s.claims, we do not
find that the result in this case represents a
‘manifest miscarriage of justice, such that a new trial - .+,
must be ordered. Most of Linder’s claims about the

 weight of the evidence go to the credibility of the
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witnesses, which the jury was in the best position to - '
determine. The jury likewise was best able to
consider and weigh the investigation that was
conducted in this case — we find there was nothing
-incredible :about”it. For example; Detective -Reese
testified that he did not feel the need to test the blood
" - found in Caryle’s apartmentto determine whether it
was blood from Caryle’s mother or Luckey because
* the alleged incident involving the mother occurred -
in a different location altogether.
. T T R S AT R
Several witnesses at trial identified Linder as the
' perpetrator of the crimes committed against Luckey: *
Her injuries as a result of the assault were severe—
Luckey, her mother, and the treating emergency
room physician testified about them. Further,
Linder twice: confessed to the crimes—once to Stone '
(h1s ex- g1r1fr1end) and once to Detectlve Reese

State v. Ltnder 2018 Ohio- 3951 at *9 ﬂ 67— 69

Ui

Resolvmg all dlsputes in favor of the prosecutmn a rat10na1 trler of fact

i

could have found L1nder gu1lty based on the facts presented at trial. The court

t

- referenced the severe injuries Luckey suffered because of Lmders actlons

oy

" against her State U. Lmder 2018 Oh10 3951 at *9, 1] 69 Luckey test1f1ed thatm" .

Linder had attacked her, f1rst repeatedly punchmg her in the head then
beating her with a p1st01 unt11 she fell unconsc1ous Id at *2 1{ 13 Buﬂdmg

resident Mariah Montanez test1f1ed that she saw Lmder shakmg a woman that

Voo

night outside Caryle ‘s apartment then Watched h1m drop the woman from the

second floor to the ﬁrst floor, headﬁrst Id.,~at *2, ] 14. The-evidence
established life- threatemng 1n3ur1es to Luckey, Who requ1red immediate

R

resuscitation at the hosp1ta1 where she was’ put on a vent11ator and placed in

R
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a medically induced éoma. Id., at *3, 4 16. She had to re-learn how to walk and
talk, and the incident negatively affected her mental health. Id., at *3, § 17.-
Reluctant witness Tanisha Stone, Linder’s ex-girlfrierid and the mother -
of two of His’ childrern, testified that after the incident, 'Linder said he “did
something béd.” Id., at *3, 9 18. Shé said Linder t'olci her that he, Luckey, and
Caryle had béen gétting high and that e thought Ltickey had taken his money -
" when he féll asleep so he hit her, dragged her down the stairs, and “shot off a
gun.” Id. Even this brief and non-exhaustive recitation of the facts providés a
sufficient basis, especially when considered in the light gxios’t favorable té the
prosecution, for the Ohio court of appeals to uphold the verdict in this case.
And it was not unreasonablé for the Ohio court of appeals'to find that ©
Linder was l'ndt convicted against the w.eight of the evidence: He asserted that
the lack of testing conducted 6h blood swabs that were colle¢ted from Caryle’s - *
apartment was one re’éson that he was ¢onvicted against the weight of the
evideﬁce‘. Id., at *9, 9§ 67. As the Ohio court of appeals npted, however,
 Detective Reese explained that he did not believe testing ;W&S fiecessary on
those swabs because his invéstigatibﬂ demonstrated that Linder was ‘the -
perpetrator. Id., at *3, § 22. It is also worth noting that whether the blood
found in CarYle’s apartment was or wasn’t Liuckey’s blood is of minimal import
heré. There was no evidence calling into question whether Luckey was
assaulted in Carylé’S'apaftmeﬁt“, an issue that 'would have béen addressed by -

the testing of the swabs. The issue was not whether and where Luckey was
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assaulted but by whom. Id, at *3,1] 21, 26,.28. So it was not gnljegspéablé for
the Ohio court-of appeals to determine that the untested swabs d1d not [rexilder
Linder’s convictions agajnst the weight of the evidence. -
In addressing Linder’s, 6ther . guﬁﬁciepw_cy_-o.f-evider.lce. arggme_r%t:s,\ the
Ohio court of appeals found tﬁat the jury was in t_he best position j;o d_,e‘:t_er_mine
Tanisha Stonq’s‘ qpedibili,ty, Detective, Reege’s I_Q_eti_c{ulquﬁs:ness, and the qxtént
" to which Mariah. Montanez’s testimony .Inagil;_e:,lsens‘e. Thé Sixth Clrcmt ha_s 1Qng
‘ hel& that i_ss'ues, of witness credibility ar:e“_‘str.iﬂ(;_‘_c'ly,_f:or the jury to détermihe.”
United States v, Evans, _883‘F>.2d 496, 501 (GthCu' ‘19‘8-9)‘ (cifing United' S;qtes
. Schultz, 855 F.2d 1217, 1221 (6th Cir. 1989)). Finding that Linder's
convictidns are not contrary to the weight of the ev_ide‘nc‘e, t_hg Ohio court of
appeals noted the nature énd,se\A'erity- of Luckey’s 4in‘ju_:ri_e_s, the multiple |
witnesses who identified&Linder. as >t:he_..p_e1_'so.n_ who assaulted Luckgy, ggd
.' Linder’s.incuv,lp‘atory statements to Tghisha.Stone andvD_etective Reese. The
Ohio court Qf appéals didn’t unreasonably apply the facts, especia]ly when
those facts are vieWed in a light most favorable to the prosecution. Lindgr.haé
done nothing to show otherwise. H1sth1rd claim fails.
. +Ground four fails on the merits..
- In- ground four, Linder argues .that the ,trial‘ _couz"t Vipl_a:t_gd his
constitutional rights when it,d.edine_‘dr_.to merge hls gtte_mp;t;ed qur@er__,anc}

kidnapping convictions as allied offenses of similar import and »'sent.enc,ed him
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on them separately. Doc. 1, at 9. As a factual matter, however, the state court

held that:

s

the record demonstrates that the 1mt1al assault of
Luckey in the apartment was distinct from his
kidnapping of her, that is, his purposeful removal of
her, by force, from the place where she was found

' (inside the apartment) for the purpose of terrorizing, -,
or 1nﬂ1ct1ng serious phys1ca1 harm upon her.

State v. Lmder 2018 Ohlo 3951 at *10, §77. Linder does not clalm that this
factual determination is mlstaken let alone that it’s unreasonable. He also

does not attempt to rebut the presumpmon that the factual fmdmg is correct.

t

So‘ as a factual matter, the counts at issue were directed at d1st1nct events.
,CQ._ntIE'ary to Linder’s argument, therefore, this is not a case in which “the

same act or _transaction. censtituf;es a Vielatien of‘wtwlo d_is‘tvinct’ statutory

previ{sions.."’_vVolpé v. Trim, 708 F3d 688, 696-97 (6th Cir. VZ“CIB), as amended

on denial of reh’g (Jan. 31, 2013). It’s instead a case in which two separate acts

TR
KR

~ violate two separate statutes. Under the state court’s factual determination,

s

. merger analysis does not apply. And Linder’s fourth claim fails.
Conclusion

For all the reasons set forth above, I recommend that Linder’s petition

11 L

,be denied. .

" Dated: February 13, 2023
/s/ James E. .Grimes Jr. ”
James E. Grimes Jr.
U.S. Magistrate Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

7 Respondent

) R ’EAS‘TERN DIVISION TP
CHARLES E. LINDER,. ' © 1y CaseNo 1:20 cv 1667
. ’ ; ') o I
Petitioner ) JUDGE SOLOMON OLIVER JR.

v. )

EDWARD SHELDON Warden ).
o N .
' } K o
) ORDER

Currentl}t pendmg before the c’ourt inthe above captloned caseis Petrtloner Charles Linder’s
(“Petltloner or “Lmder”) Petltlon for ert of Habeas Corpus (“Petltlon Y, pursuant to 28 U S.C.
§ 2254 (ECF No 1) Lmder is an OhJO mmate ourrently in custody at the Richland Correctlonal
Instltutlon servrng anaggre gate 13~year sentence for attempted murder and krdnappmg, with firearm
specrﬁcatlons and for havmg weapons whlle under d1sab1hty (See Report and Recommendatlon at
1, 9, ECF No. 15; State V. Lmder Cuyanoéa County Court of Common Pleas Case No. CR-17-
616950-A.) Linder filed hlS Petition (ECF No 1) on July 28,2020, and Respondent Edward Sheldon
(“Respondent” or “Sheldon”) ﬁled a Return of Writ (ECF No 10) on November 17 12020. Petitioner
filed a Traverse to the Return of Writ (ECF No. 14) on October 27, 2021, Under Local Rule 72.2,
the court referred the matter to Magistrate Judge James E. Grimes, Jr. ,(th‘e _“_Magist_rat_e Judge” or
“Judge Gnmes”) for a Report and Recommendatlon (“R & R”). (Order, ECF No. 5;) For the

followmg reasons, the court adopts Judge Grimes’s Recommendatlon that the Petition be denied in
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its enﬁrefy...

I. Summary of Judge Grimes’s Report & Recommendation
Judge Grimes subfr;itted aR&R (ECF No, 15) on February:13, 2023, recommending that
- Lindef’s Petition b’é denied. (R & R at 28,'ECF No. 15.) A detailed summary of the factuél and
proceduf;i béckgfound uﬁderlying Linder’s Pefition can be found in the R & R. (/d. at 1-12.) In his
Petitidﬁ, Lih&er réisés four grounds for relief: T

Ground one: Linder’s rights under the Sixth and Fourteenth
- Amendments were violated by the ineffective assistance of trial
counsel, who failed 1.} to move to bifurcate the charge of having a
weapon while under disability from Linder’s other charges; 2.) to
object when the state elicited impermissible opinion testimony as to.
whether Linder was under the influence of PCP during his pretrial
statement to Detective Reese; and 3.) to object when Detective Reese.
testified about his ability to tell when someone is lying to him.

Ground two: Linder’s. Fifth and Sixth Amendment rights were
violated when the trial court denied his motion ‘to suppress the -
pretrial, involuntary statements Linder made to Detective Reese.

Ground three: Linder’s due process rights were violated when the
trial court denied his Crim. R. 29 motion even though the state’s
evidence was insufficient to support convictions for attempted
murder with firearms specifications, felonious assault with firearms
specifications, and having weapons while under disability.

Ground four: Linder’s due process rights were violated when the
trial court imposed separate sentences on the attempted murder and

~+ v kidnapping convictions; since the same conduct can be construed to
constitute both offenses, they should have been' merged as allied
offenses of similar import.

"(R'& R at 11-12, ECF No. 15 (citing Petition at 4-15, ECF No. 1)). As a 'threshovld matter, the

Magistrate-Judge found that Petitioner had fully e;ghau_sted and not procédurally defaultééd on each

LI ;
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of his arguments in the state courts, and therefore proceeded to consider the merits of each ground.
(Id. at 17.) A summary of Judge Grimes’s analysis of each ground follows.

A. Ground.Ome: - .° - _
Gooam L Yok A

Petitioner first contends that his tnal counsel prov1ded meffectlveass1stance, thereby denying
him his Sixth and Fourteenth Amendment. rlghts Lmder argues that h1s counsel erred in failing to
' bifurcate the charge of havmg weapons whlle under dlsablhty from hlS other charges which allowed
the State to introduce evrdence of his prior conv1ctlons asa necessary element of the former charge
(Id. at 19.) Lmder asserts that the evidence of pnor conv1ct10ns preJudlcedlthe jury against him on
hlS other charges (Id) The Ohlo Court of Appeals found that Lmder had failed to show that this
error pre]udlced h1s defense at tnal as requlred undcr Strzckland V. Washmgton 466 U S. 668
(1984) becausc Lmder chose to testrfy at tnal and therefore opened the door to the introduction of
ev1dence of prror convrctlons regardless of the elements ofthe charged offenses (Id.) The Magistrate
Judge concluded that Lmder had farled to show that the Coutt of Appeals ] fmdmg was contrary to
estabhshed l w, or to otherwrse demonstrate that his’ counsel’s failure to bifurcate his trial likely
undermmed thc relrabrhty of the trlal’s outcome (Id at 20—21 )

Lmder also mamtams that h1s counsel erred in farhng to obJect to the trial testlmony of
Detective. Reese (Id at 21 ) The first mstance Petrtloner 1dent1ﬁes is Reese ] statement that he “had
the ablhty to tell when someone was lymg b (Id ) Judge Grimes found that this statement could not

support-an meffectrve ass1stance clann because the habeas court is bound absent a showing of

unreasonableness which Lmder failed to make hére, to defer to the state court’s factual frndmg that

N
. I s

Reese had not offered his oplmon as to the veracrty of: any partlcular witness in the state case (ld.)

Petitioner also argues that h1s counsel should have objected to Rees€’s statement that he did not

[l
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" <mell PCP on Petitioner during their conversation at the police station. (/d.) Judge Grimes rejected
“this argux_ﬂent as well, because the Court of Appeals -,found that the statement was proper rebuttal
testimaﬁy tfndér Ohio law (an error of which is not cognizable in federal habeas court), and because
Linder had’ otherwise failed to identify any <constitutional jsape with Reese’s! testimony. (/d. at
21-22.) For these reasons, the Magistrate Judge concluded that Linder’s first ground faileci.

B. Ground Two =~ = . ¢ | ;

' Petitioner next argues that his Fifth and Sixth Amendment rights were violated when the trial
court de}iied hi§ motion to suppress statements-he made to Detective Reese, be_:aause fetitioner was
under the influence of PCP at the time and the statements were therefore i_nyolpntary. (Id. at22.) The
Magistrate Judge rejected this ground because both the trial court and the Court of Appeals reviewed
vide'o’tape of thé interview in question and concluded that Linder was not uJ:(ldcr the tnﬂuence of PCP;
and the staté courts’ factual finding is presumed correct absent a showing of measonableness that

© Linder has not made here. (Id. at22-23.) Judge Grimes also noted that even if ;ind_er _had baén under
the i‘ntlucnc'ej"of PCP during the interview, that fact-would not matter absent police coerciqtl, which
Linder had not alleged. (Jd. at 23.) -
C. Ground Three o ‘

Petitioner also contends that his due process rights were violated ‘b_ecau,se the evidence
pte'Sé'htéd by the State was insufficient to support convictions for-attempted murder, kidnapping, or
" having weapons while under disability. (Id.at23.) The Magistrate Judge concluded that Linder had
~ not met the burden necessary to overcome the deference owed to the ﬁndiag qf both the trier of fac:t

in the ﬁrst mstance and the reV1eng court on appeal that the ev1dence presented could reasonably

have supported ‘a gullty verdlct (Id at 24) Flrst rev1ew1ng the facts set forth at trial; including

4-
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evidence of life-threatening injuriés to the victim and testimony, from multiple Wimésses indicating
that Linder was the attacker, Judge Grimes reasoned that a rational trier of fact cogld have;:' found
" Linder guilty. (Id. at 25.) Judge Grimes further ‘concluded that the Court of ApPeals was not
unreasonable in réjecting Petitioner’s' contentions that the evidence was insufficient bec:éluse of
.‘ mvestlgators ‘failuire to test blood swabs.from the scene; and because of unrehable testimony from
witnesses. (Id. at 26-27.) The appellate court found that the blood swab ev1dence was of little
| s1gmﬁcance in hght of the substantlal ‘other evidence that, Lmder had assau,lted the victim at the
scene and that the j jury had been in the best: posmtlon to evaluate the credibility of witness testimony.
(Id) For these reasots, 'the”Magistrate‘ Judge rejected Petitioner’s third claim.
. YG.rou'llid Four '~~~ . . C
'H‘Finailly, Pé‘citionef 'maiﬁtains_ that the tﬂaﬁcourt violated his due process rights by sentencing
him separa*cdy for his attempted murder and kidnapping ponv_iction_sl,» instead of n:;erging tﬁe two as
alfied offenses of similar import. Judge Grimes noted that Linder does not challenge the étate court’s
' factual detéfmihatioﬁ that the assault of the victim in-the-apartment was a distjr;g_t jnciden£ from the
removal of the victim from the apartment. (Id. at 28.) Because that, factual ﬂndmg is presumed
correct, and becausé two factually distinct acts cannot be merged as allj“ed\o‘f}f,enses,: the Magistrate
| Judge coricluded that Petitioner’s foutth claimialso fails. (Id.) |
o IL. Petitioner’s Objection to the Report and Becommendﬁaﬁion_w
Pétitioniet filed an Objection (ECF No. 16) to the Magistrate Judge’s R &:.R on, March 8§,
2023, He séts forth thrée" obj ections thereiﬁa- .
- Objection 1: Linder objects. to the factual finding in,the R&R that _

counsel’s decision not to object when Detective Reese testified that
that [szc] he “had the ability to tell when someone was lying”.,. [szc]_»

-5
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is a factual finding to which a habeas court is bound to defer because

Linder does not make a showing, that the decision ... was based on an
- unreasonable determination of the facts in light of the evidence
~ presented. 28 U.S.C. 2254(d)(2) (Sec R&R page 21)

“Objection 2: Linder objects to the ﬁndmg in the R&R that counsel’
decision not to object when Detective Reese testified that he didn't
smell PCP on Linder during their conversation at the police station

“ori March 29, 2017, is not a cognizable issue, since the Ohio Court.
of Appeals rejected this argument based on state- law principles about
proper rebuttal evidence. (See R&R, pages 21-22). ., :
Objection 3: Linder objects to the finding in the R&R that the trial
court did not violate his constitutional rights when it denied his
motion to suppress the statements he made to Detective Reese on,
March 29, 2017 ‘

(Objection at PageID #1 161—62 ECF No 16 ) The court w1ll address each obJectlon in turn.

A. Objectlon One

Pet1t10ner first ob]ects to the Maglstrate Judge s deferral to the appellate court’s factual
finding that Detective Reese “d1d not state his opinion or belief as to the veracity of any w1tness in
this casef, ]” in denying Petitioner’s cla1m that his trial counsel’s failure to ob]ect to Reese s
testimony constituted 1neffect1ve as51stance (Id at PagelD #1162-63. ) Petitioner contends that,
under Ohio law, Reese should not have been allowed to express the oplmon that Petitioner was
untruthful (1d.) However, the Ohio Court of Appeals reviewed the ccntent of Reese’s testimony and
) concluded that “Detect1ve Reese did not state his opinion or belief as to the veracity of any witness
~ in this case.” State v. Linder, 2018-Ohio-3951, 2018 WL 4705597 at 1{ 42 (Ohio Ct. App. 2018).
Save for his conclusory asserticn that Reese claimed Lmder was lymg, Linder mak_es no attempt to

. show that the Court of Appeals’s factual determination was unreasonable. The court must therefore

reject Petitioner’s first objection.
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B. Ob]ectxon Two ‘ R

' Petitioner next obJects to the Maglstrate Judge S ﬁndmg that Petltloner s trial counsel’s

fa1lure to obJ ect to Reese s statement that Reese dldn’t smell PCP on ‘Petitioner was not meffectlve

ass1stance because the state appellate court found Reese ] testnnony tobe proper rebuttal testimony

and the habeas court cannot cogmze that questlon of state law (Ob_]ectron at PagelD #1164-66.)
Petitioner argues that the questlon is cogmzable by the habeas coutt, "and that the Maglstrate Judge

should have mstead evaluated whether Petltloner s counsel’s failure to Obj ect prejudiced his defense

under Strzckland (Id) Th1s argument mlsunderstands Judge Gnmes s reasonmg The Oh1o Court’
of Appeals found that Reese’s statement was proper rebuttal testnnony in the context of its
Strickland analys1s and concluded that Lmder s counsel was not deﬁcrent for failing to Ob_] ect to
what was ultlmately proper testlmony Lmder 2018 WL 4705597 atq 50. Judge Gr1mes in turn,

accepted the state court S fmdmg as to the state law ev1dent1ary issue, and its resulting demal of |

Llnder ] 1neffect1ve ass1stance cla1m because Lmder had made no showmg that the Ohio Court of

) Appeals had fa1led to reasonably apply the facts or otherW1se contravened clearly established

{

precedent in 1ts determmatmn R & R at 21—22 ECF No 15 .) The Magistrate Judge’s analysis was

i

proper and Lmder ] second ob_] ectron therefore fa11s
‘ C | Objectlon Three | o
- Fmally, Petitioner obJects to the ﬁndmg in the R & R that his const1tut1onal rlghts were not
- i
vrolated by the trial court ] demal of his motion to suppress ! statements he made to Detective Reese.
. (Ob] ection at PageID #1 166 ECF No. 16 ) Spec1ﬁcally, Linder argues that the trial and appellate

courts were wrong to conclude that he was not on PCP based on videotape of his mtervrew with

Reese, because neither Reese nor the courts are experts on the 1ndrcators ‘of PCP'use, and no such

-7-
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experts testified. (/d.) This contention is insufficient to rebut the presumption that the state courts’
factual findings are correct. The lack of expert testimony on the question of Linder’s PCP use was
_ for the state courts to welgh in their factual determmatlon Linder offered no facts, and made no
showing of unreasonableness 1n ‘the state! courts determmatlon that would have _]ustlﬁed Judge
Grimes’s rejection of that determmatlon. Furthermore, the Magistrate Judge made clear that even
if the state court found that Petltloner had been under the mﬂuence of PCP, that fact would be
1mmater1al absent a showmg of pohce coercion, which Linder d1d not attempt to make (R&Rat
23, ECF No. 15.) Thus, Petitioner’s third objection therefore fa11s )

After careful de novo review of the R & R, the Parties’ arguments, Linder’s Objection, and
all relevant materlals in the record, the court finds that Judge Grlmes $ Recommendatlon is fully
supported by the record and controlling case law. See Cowherd v. lelzon, 380 F.3d 909, 912 (6th
,Clr 2004) Linder’s Petition must therefore be d1stssed Accordmgly, the court adopts the
Report & Recommendation (ECF No. 15) in its entlrety and hereby dlsmlsses the Petition (ECF No.
1) The court also certlﬁes pursuant to 28 US.C. § 1915(a)(3), that an appeal from this decmon
could not be taken 1 in good faith, and that there 1s no basis on whlch to issue a certificate of }
~ appealability. Fed. R. App P. 22(b) 28 U S C. § 2253(0)

ITIS SO ORDERED.

/s/ SOLOMON OLIVER, JR.
UNITED STATES DISTRICT JUDGE

May 19, 2023
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
CHARLES E. LINDER, y  CaseNo.: 1:220 CV 1667
Petitioner ) JUDGE SOLOMON OLIVER, JR.
A A |
V. )
EDWARD SHELDON, Warden, )
) JUDGMENT ENTRY

Respondent

The court lhavmg demed Petltloner Charles Llnder s (“Petltloner”) Pétition for Writ of
Habeas Corpus pursuant to 28 U.S. C § 2254 (ECF No. l), ina separate Order on this same date,
hereby enters judgment for Respondent Edward Sheldon against Petitioner. The court certifies,
pursuant to 28 U.S.C. § 1915(a)(3) that an appeal from th1s decrs1on could not be taken in good
faith, and that there is no basis upon wh1ch to issue a certificate of appealability. 28 U.S.C.
§ 2253(c); Fed. R. App. P. 22(b).

- ITIS SO ORDERED

/s/ SOLOMON OLIVER, JR.
UNITED STATES DISTRICT JUDGE

May 19, 2023




