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CHIN, Circuit Judge:

On Febfuary 3,1997, following a jury trial, the Supreme Court of the State

____________________________________ X
~ TERRY DAUM, ;
. Petitioner, :  MEMORANDUM DECISION
v B | 17-CV-239 (DC)
 STEWART T. ECKERT,
| Respondent..
.................................... .

of New York, Richmond County, entered judgment convicting petitioner Terry Daum

of four counts of robbery in the first degree, in violation of N.Y. Penal Law § 160.15(4),

and four counts of robbery in the second degree, in violation of N.Y. Penal Law
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§ 160.10(1). Daum was sentenced to an aggregate prison term of forty-five yeats ofi the

- eight counts, which related to three armed robberies of all-ﬁight.delis on Staten Island

that tqok placein Octéber and November 1995.

Oﬂ Iénuary 17,.' 2017, proceeding ?ro se, Daum petitioned this Court fér a
writ of habeas cori)us pursuant to 28 U.S.C. § 2254 (the "Petition").! Proceedings we_ré
stayed to perrﬁit Daum tb exhaust his stafe court remedies. On‘March 9, 2022, after the
Richmond County Supreﬁe Court denied Daum's motion for I‘)lOSt-COIlViCti_OI_’l relief and -
thelsecori'd Departmenf_.denied,leaye to appeal, this Court lifted the stay. Daum and
requhderft St;;&art T E&ert filed updated papers. Dkt, 84, 86. o

‘Daum principally _argués that evidence bb'tained by a private investigatof
whom Daum retained in 2014 proves that the People unconstitutionally deprived him |
~of access to 1‘1formahon relatmg a witness Whu ¢& not testify at trial, in Violatioﬁ of
| Daum's rights to due process. Dkt. 8‘7'6,at 1, 10-11; see also Brady v. Marylaﬁd, 373U.S.83, |
.86 (1963). Daum also cohtgnds the investigator's findings show that witnesses and
poiice officers testified falsely at trial and tﬁat the police conducted unduly suggestiVe

: liheup identifications. Dkt. 86 at 1, 6.

1 Although Daum had counsel in the Richmond County Supreme Court when he filed his

" motion for relief under N.Y. Crim. Proc. Law § 440, he has proceeded pro se in federal court. I
therefore construe the Petition and supplemental matenals liberally. See Johnson v. Fogg, 653
F.2d 750, 753 (2d Cir. 1981)
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This caSe was feassigned to me on J anﬁary 17, 2023. For the reasons set
fortil below, the Petition is denied in part and dismissed in part..
STATEMENT OF THE CASE
As the evidence at trial showed, in October and November 19.95, Daum
ahd two other individuals robbed three Staten island delis at gunpoint. First, on
October 22, they robbed My Deli. Seven days 1aﬁer, on Qctober 29, they robbed the
| ' Twenty-Four Hour Deli. Four days after fhat, on November 3, they robbed the Bipps

Deli. Daum was charged by indictment with seven counts of robbery in the first degree

and nine counts of robbery in the second degree. See App-'x at 62-68.7.
A.  Pre-Trial Proceedings

Prior to trial, Daum challenged the photo arrays end lineups shown to
eyewitnesses to the fobbe_ries who identified him. On September 9, 1996, the trial ceurt
conducted a Hearing pursuant to United States v. Wade, 388 U.S. 218' (1967). Dahm -
argued that the other indiiridualsf represen'ped in the arrays and lineups did not
sufficienﬂy resemble him and that the People failed to indicate how many identification

procedures did not produce positive identifications. Hr'g Ct. Tr. at 30-33.

2 References are as follows: "Hr' g Ct. Tr." to the transcript of the Wade hearing of
September 9, 1996, Dkt. 13-9; "Trial Tr." to the transcript of the trial before the Supreme Court,
Richmond County, begmmng ]anuary 15, 1997, Dkt. 13-18 through -23; "Pet." to the Petition,
Dkt. 1; "Decl. in Opp'n to Pet." to the declatation in opposition to the Petition dated July 14,
2022, Dkt. 84;  "Appx" to the supplemental state court record (which includes the Decision and
Order of the Supreme Court, Richmond County, dated November 14, 2021), Dkt. 84-2; 'and "Pet.
Supp.” to petitioner's supplement and reply, Dkt. 86.
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[ . -
Police Officer Peter Battista testified at the hea'riﬁg.:_babAou;c._the: witness
intérviews and identification procedures' he had uﬁdérft'aken. -On October >2'5, 1995,
Battista s_ploke W1th Nicholas Saavedra, a witness to t‘h'e.‘M.y Deli robbery on Q_cto_ber 22.
See Hr'g Ct. Tr. at 21. Saavedra pro,‘vided some description of the three perpetrators but,.‘
as Battista wrote m his notes; §tated that he was "unable t6 ID perps and is not willing

to view photos.” Dedl. in Opp'n to Pet. at 4; see also Trial Tr. at 251-53.> After

. interviewing Saavedra and others, Battista created a photo array, out of which four

witnesses -- Shazad Sohail  Silvester Orea, Mohamed Sulman, and Rafael Zeas --
identified Daum. See Hr'g Ct. Tr. at 26-27. On cross-éxaminaﬁén, Battista |
acknowledged that other witnesses failed to identify Daum when shown hlS picture as
part éf the array. Seeid. at27. Battista also testified that three lineups were held. See id.
at 13-16. Orea and Zeas again identified Daum as one of the perpetratora See id.

.Sc')hail, for his part, iniﬁally stated that he did not recognize any of the lineup

~ participants; subsequently, however, Sohail told Battista and a police detective that he

3 The DD5 is not part of the record before this Court, although it is quoted in the People's
- declaration in opposition to the Petition. See Decl. in Opp'n to Pet. at 4; see also App'x at 74 (state

- court descnbmg contents of DD5)..

¢ 'Sohail's name is spelled differently in various documents before the Court. Daum's - .
private investigator, John Olivieri, used the alternative forms "Syed Soheil," "Sohil," and "Shoil."
See Pet. Ex. D. Sohail's sworn statement of November 10, 2014, has the name "Syed Shahzad"

- written at the top of the page. See Pet. Ex. E. Because the contents of all these documents clearly

pertain to Sohail, I construe them accordingly. :
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recognized Déum's face, although his hair was different. See id. at 14, 26; sé:e also Trial
Tr. at 674-75.

The court found the identification procédures were not unduly suggestive .
and denied Daum;s motion to suppress the identifications. See Hr'g Ct. Tr. at 33-38. |

During discovery, the Peoplé ?roduced police reports related to the
robbéries, including tﬁe "DD5" report prepared by Battista following his interview with
.Saavedré.5 Discovery materials also inclﬁded, inter alia, sheets from the lineups; grand

" jury minﬁtes from Battista e_mci Sohail, Orea, Suhﬁan, and Zeas; and police reports. See

Trial Tr. af 251-53. Ihe_People did not disclose the names and addreéseanf 'two
witnesses, Mr. aﬁd Mrs. Patel, who were the owners of the Twenty-Four Hour Deli and
whom Battista intg?viewed. When shown the photo array, Mr. Patel did not idenﬁfy-
Daum, and by the time Qf trial, the People were unable to locate either Mr._orAM'rs. Patel.
See id. at 248-50. The court ruled that the defense could ask Battista about Mr. Patel's
non-identification, stating that it wbuld- permit what WQuld'othErwise be heafsay

~ testimony because "to some extent the People violated their obligation under Brady

5 Daum argues his cotnsel received this DD5 only after the prosecutor represented to the
trial court that Saavedra was unavailable. See Pet. Supp. at 3-4. Although Daum may be correct
that the People did not produce the report at his arraignment or during the Wade hearing, he
has brought forward no evidence that the DD5 was not produced "[ijn discovery," as the People
represented both at trial, see Trial Tr. at 251-53, and in response to the Petition, see Decl. in -
Opp'n'to Pet. at 4. ~ ‘
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because the fzilure of a witness to identify the defehdgnt is something that has to be
disclofed to the defense.” Id. at 248.

B. The i’ria-z
, | At the outset of the trial, the People dismissed eight counts of the
indictment to streamline the jury's consideration of the case.” See Tr..of Proceedings
'Iarﬁiéry 13, i99f,- at 8-12.6 The People's evidence at trial iricluded five witnesses and .
tWo?-ex‘-.ﬁbits:}‘Sohail, an employee of My Deli, testified as a witness to the robbery of
 that store; he identified Déum 1n court as one of the perpetrators and testified that he
had séen IID’aum thh on a surveillance camera feed and in person. Sohail also testiﬁéd
't0 his idgntiﬁcation of Datum in the lineup. See Trial Tr. at 287-88, 293-94,298, 305-07.
Zeas, Wf\d was working at the TWenty—Four Hour Deli when it was fobbed, testified
that he saw Daum enter the store with two other men. Zeas identified Dauth in court,
testifié_d that Daum was also the man depicted on video taken from thé_ store's
'surviéil.lancé camera, and also récounte}d that he pickéd Daum out of the lineup. Seeid. |
at 389'-91,4'392-94. Orea, who was Working at £he Bipps Deli at the .time_ it was robbed,
likewise identified Daum in court, testifying that he recognized him from the robbery

and the lineup. See id. at 512-13, 517-18, 523, 526-27. A fourth witness, Oma Deonarine,

6 The eight counts that remained comprised four counts of robbery in the first degree and
four ounts of robbery in the second degree. Although only three delis were robbed, the

_ indictment charged in a separate set of counts that Daum had also taken money from Zeas's
wallet. Seeid. at 9-10. '
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testified that she knew Daﬁm throﬁgh a mutual friend and saw him several times in the
year before the robberies. See 1d at 573, 575. She idgntified Daum in court as the person
- who appeared in a still photo taken from the Twenty-Four Hour Deli's surveillance
: footage.. Seé id. at 578-_80. Finally, Battista testified about his investigation of the
robberies, including his interviéws of witnesses, the photo arrays, and the ,lineups.
Saavedra did not testify, nor did Mr. or Mrs. Patel. . The defense did not put on a case.
The jury found Daum guilty on all eight remaining counts: four counts of
first-degree robbéry én_d‘_four counts of ’seéond;degree fobbery. Seel id. at 865-67. On
February 3, 1997, thé trial court sentenced Daum, as a second-time felony offender, to -
an'aggregat‘e term of forty-ﬁye years' imprisonment. See Dk’;. 13-24.
C.  Daum'’s Direct Appeal -
| ' Déufr{ appealed his convictions to the AppellgtevDiVisilon, Second
_ Departmel;lt. He ;hallénged the convictions on numerous grounds, including that he
was purportedly not present for several side-bar discussions with-ﬁospective jurors,
the trial court ir_nprbperly adfni’tted‘Déonarine’s tesﬁmony, the ’a.'lial. court erfed in
granting the People's motion to amend the indictmgnt to substitute one deli employee's
name for anbther, and the sentence was unduly harsh. See Decl. in Opp'n to Pet. at 12. '
bn ,Décemioer 26, 2000, the -Appéllate Division rejected all these ciaims on

 the merits, and on February 5,2001, the Court of Appeals denied leave to appeal. People
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v. Dau‘rﬁ, 278 A.D.Zd 505 (2d Dep't ZQOO), 'lv. denied; 96 N.Y.2d 757 (2001) (Smith, ). See
Deél. in Opp'n to Pet. at 12. |
D.  Daum’s Previous Applicati:ons for Post-Conviction Relief

-This is Daum's eighteenth applicati-oﬁ for post-éonvicﬁqn relief, in
addition to his direct appeal. He hés filed eleven pro se moﬁoné_ under N.Y. Crim. Proc.
Law § 440 cléiming‘ various errors én the part of his trial couﬁéel, the People, and the
trial court. Allthese motioﬁs were denied. See App'x at 62ﬁ63'; Dedl. in Opp'n to Pet. at-
12-13. He has also filed three pro se applications for a writ of error coram nobis, alleging
ineffective assistance on the par‘t of his appellate counsel; these too were denied. éee id.
The Court of Appeals denied leave to appeal all these motions and applications. See id.
Finally, Daum ilas sought federal habeas rehef on three previous occasiéns’. See Daum v. |
Ricks, No. 01—cy-6520 (petition denied April 4, 2005); Daz;m v. ErcoZe,_ No. 08-cv-99
(petiﬁon dismissed .as tim.eb-barred Mérch 20, 2008); Daum v. LaValley, No. 13-cv-3730
(motion to authorize this Court to consider a successive habeas petition denied by the
Second Circuit becémber 10, 2013); see also App'x at 63.
E. The Petition |

On October 18, 2016, Daum moved pro se in the Second Circuit for leave to
file a successive petition for a writ of habeas corpus, arguing primarily that the People
committed a Brady violét_ion by not disclosing that Saavedra had not identified Daum

from a photo array. In his motion, Daum indicated that he had obtained new evidence
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after hiring a private investigator, John Olivieri, in 2014. Daum v. LaValley, No. 16-3236
(2d Cir. Oct. 18, 20V16),' bkt. 16 at 2-4. Olivie_ri.interviewed_ Saaved;a, Sohail, and Zeas,
each of whom told Olivieri details about the robberies or their interactiqns Wifh the
police that purportedly differed froﬁ their statements leading up to and at Datinﬁ's trial.
See id. at 7-14. |

On N oyembef 16, 2016, the Seconci Circuit granted Daum's wiotion 1n part.
Dkt. 6. The Circuit's order concluded with this direction: "Although our rulmg as to
the above Brady claim aliows the entire petition to -be'ﬁled, the district court is-to
dis_r.niss» any other claim p_resenfed in the petition unless Petitioner shows that such -
other claim satisfies the requirements of [28 U.S.C.] § 2244(b)." Id. (also citing 28 U.S.C.
§2244(b)(4)). | |
| ~ Daum filed the Pétition on January 17, i017. Dkt. 1. Daum appended to
. the Petition a collection of do?:umentls', including sworn statéments from Saavedra 'and.
Sohail -afﬁng what they had told Olivieri, aé well as a sworn statement from Olivieri
éoncerning his conversation with Zeas. See id. Exs. B, EG. -

This Court stayed proceedings pending é*haus‘tion of Daum's state
remedies. Dkt. i5. On May 2, 2018, with thevassi'stance of counsel, Daum filed a motion
| pursuant to N.Y. C?im. Pro;i. Law § .4.40.10; iﬁ the Supreme Coqrt, Richmond County:

- See App'xatl. The Ir_l_otion focused on the inférmatioh Oﬁvieri had received fr(;m

Saavedra. Daum afguedrthat (i) the People never disclosed that Saavedra had been
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shown a photo array but did not identify Daum; (2) the People hever disclosed two
other failed photo array idenﬁﬁéaﬁons from deli employees; émd (3) Battista incorrectly
testified at trial that Saavedra was not available because he had moved. See id. at 11-16.
The court denied Daum's motion in its entirety, mnduding that Daum had not met
New York's sfandard for anew trial on the grounds of newly discovered evidence and
that Daun had failed to establish a Brady violation. See id. at 71-76, 76-81.

-The parties s'ubsequéntly updated their papers in thi$ Court. Dkt. 84, 86.
The case was reassigned to me on January 17, 2023. '

| DISCUSSION

L Federal Review”of State Convictions

A federal court may not grant a habeas petition where the petitioner is in
custody pursuant to a judgment of a state court uniess the petitioner "has exhaus‘ted the
remedies available in the courts of -the State" ér such procesé is unavailable or
ineffective. 28 U.S.C. § 2254(b)(1)(A); see id. § 2254(b)(1)(B); Jackson v. Conway, 763.F.3d
115,133 (2d ’Cir. 2014) ("a state prisoner is required to éxhaust all of his available state
remédies bef.o‘ré a federal court can coﬁsider his habeas application"”).

Moreover, a federal court may not grant a habeas pétiﬁon with regard to a
claim that was adju&icated on the Iﬁerits in state'court unless that adjudication:

(1) resulted in a decision that was contrary to, or involved an ﬁnreasonable

application of, clearly established Federal law, as determined by the Supreme
- Court of the United States; or :

10
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(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

éB US.C. §2254(d) see Waiters v. Lee, 857 F.3d 466, 477 (2d Cir. 2017); Harrmgton 0.
chhter 562 U.S. 86, 97- 98 (2011) Hence, when a claim is ad]udlcated on the ments, the
state court's decision must be accorded "substantial deference." Fischer v. S'mz'th( 780
F.3d 556, 560 (2d éir. 2015). ;‘A federal court may reverse a étate court ruling oniy
where it was 'sé lacidng in justification that ’theré was . .. [no] éossibility fo_r fé;rminded
| ;iisagreement."' Vegé v Walsh, 669 F.3d 123, 126 (2d Cir..'2012) (per curi’ém) A(quoting
Hérrington, 562 US at 103); see aléé Wetzel v. L;zmbert, 565 U.S. 520, 524 (2012). |
| F éderal law sets an even higher standard when a petitioner brings é
second or successiye peﬁﬁé'n for habeas corpus presenting claims not contained in the
~ petitioner's prior application. In such a case, either the petitioner must "show][] that the |
. claim reheé on a new rule of const:itutionai law, made'retroac'tix'fe to éases von collater;al_l
review by the Supreme Court, thaf was ‘pr'eviously unavailable,"ror the petitioner r_nﬁsf
make two other showings:

(i) the factual predicate for the claim could not have been discovered previously
through the exercise of due diligence; and

(ii) the facts underlying the claim, if proven and viewed i light of the evidence
as a whole, would be sufficient to establish by clear and convincing evidence
that, but for constitutional error, no reasonable factfinder would have found the
applicant guilty of the underlying offense. ‘

11
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28US.C. § 2244(b)(2)(A), (B.). Seé, e.g., Haouari v. United States, 510 F.3d 350, 354 (2d Cir.
2007) (stressiﬁg secﬁqn 2244(b)(2)(B)'s requirement that facts underlying the claim be
proven by cleaf and convincing evidence').-‘

- Finally, "federal courts will not review questions-¢f federal laﬁ} presented
vin a habeas petition When the state court's decision résts upon a state-law grouhd that is
independent of the federal questién and adequate to supéo;ct the ];u-,dgment." Cone v.
Bell, 556 U‘.S.. 449, 465 (2009) (citation omitted). Federal courts may not reﬁew a state
court ruling that "fairly appear[s] to rest primarily oﬁ state procedural Iaw;'; so long as

.the.procedurai bar is "édequate to éupport the juldgmen"‘c."- Murden v. Art;xz, 497 F.3d
178, 191-92 ( 2d Cir.-2007) (citations omitted). Federal courts in this Circuit have

. repeatedly held that the gatekeepihgbprovisions of New York laws governing the effect

H
£
2

of a petitioner's failure to raise a claim on direct appeal "represent]] the applicaﬁcn of a
’fi’fmly established énd regularly followed' New York rule." Williams v. Goord, 277 F.
Supp. 2d 309, 318-19 (S.D.N.Y. 2003) (citations omitted).

IL Aﬁalys-is |
| - Construed liberally, the Petition raises three daiﬁs; (1) the _i’eoplé failed

- to disclose Brédy material related to interactioné between the police and Saavedra; (2)

Daum's conviction rests on false testimony from Battista anci Sohail, and to the extent

the People did not disclose evidence contradicting their testimony, that too was a Brady

. violation; and (3) the lineup identification procedures in which Sohail and Zeas

12
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participated were tainted in a way that violated his due process'rigﬁts. Pet. at 7-14.7 As
néted above, the Second_ Circuit's mandaﬁe_ granting Daum leave to file é successiir.e
| petition for a writ of habeas corpus limited this Court's review to Daum's claim of a

Brady violation involving Saavedra, unless Daum demoﬁstrated his other claims
satisfied the standard set forth in 28_ US.C. § 2244(b). Dkt. 6.

I begin by con-siderihg the claim the Second 'Ciréuit has 'eipressly 'g;anted
Dauin leave to present. I then adci‘ress Daum's additional claims:

A, TheAlleged Brady. Violation

Daﬁm contends that the People failed to. disclose that Saavedra had not
identified him out of a photo array; Daum claims he did not learn of this fact until his
inv_estigatof spoke to Saavedra in 2014. The failure to disclose the infoﬁnaﬁon; he
contends, constitutes a vBr-ady Viqiation. Pet. at 8. In its cases applying ~Brédy, the

Supreme Court has held that for a defendant to show that constitutional standards of

7 Daum 5 supplemental filing adds claims not raised in the Petition. He argues, znter alza,
that the police and prosecutors intimidated Zeas and threatened him with prosecution; the
police told Deonarine; another trial witness, that her child would be removed from her if she
did not testify against Daum; the police and prosecutors willfully permitted the destruction of
evidence; the prosecutor improperly bolstered witness testimony; the prosecutor incorrectly
represented to the court that other witnesses to the robberies, Syed Rashid and Hamin Syed,
were unavailable; and the People presented hearsay testimony. See Pet. Supp. at 15-22. These

- claims are waived because they were not presented in the Petition. See Rule 2(c)(1), Rules
Governing Section 2254 Cases in the United States District Courts ("The petition must . . .
specify all grounds for relief available to the petitioner."). "A corollary of that principle is that

. an argument is not preserved by raising it in a reply." Windsor v. Patton, 623 F. App'x 943, 947
(10th Cir. 2015); see also Tyler v. Mitchell, 416 F.3d 500, 504 (6th Cir. 2005); Cacoperdo v.
Demosthenes, 37 F.3d 504, 507 (9th Cir. 1994).

13
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due process were violated, thé defendant must demonstrate that "[t[he evidence at issue
must be favorable to the accused, either because it is exculpatory, orbecause itis
impeaching; that evidence must have been suppressed by the State, either willﬁlﬂy or
inadverﬁéntly; and prejudice must héve ensued." Strick?-er v. Greene, 527 U.S. 263, 281-82
(1999). Prejudice for Brady purposes must be "so serious that there is a reasonable

probability that the suppressed évidence would have produced a different verdict." Id.
at 281.-The .rule the Supreme Court enunciated in Brady is broad enbugh to |
"encompass|] evidence known only to police investigators and hot fo the prosecutor.”
Id:v.at 280-81 (internal quotation iﬁar,ks and citation omitted).

In denying his § 440 motion, the state court held that Daum's Bradj/ claim
fails Qﬁ both procedural aﬂd substantive grounds. The court cited two s‘tat_e—léw
procedura’;; bars. Apé'x at 78. First, section 440.30 of the New York C_rjminal Procedure
Léw permits a court to deny a motion to vacate a judgment, if "[a]n allegation of fact

| es;ential' to support the motion (i) is contradicfed\by Ia' court record or other official
document . . . and (ii) under these and all the drmﬁxstancés attending the case, there is
no reasonable pbssibility that éuch allegation is true." N.Y. Crim. Proé. Law
8§ 440.30(4)(d). Second, pursuant to section 440.10, a court mist deny such'a motion
where a defendént unjustifiably failed "to raise such ground or issue upoﬁ an appeal

_ actﬁally perfected” when he could have done so based on the facts in the record, and a

court may deny such a motion where, in a prior motion, the defendant could have raised

14
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the ground or issue-underlying the present motion but did not doso." 14.§
000,00 | |
As to the first procedural bar, the court concluded that Daum's claim that
» ~ he was unaware Saavedra had failed to identify him was "completely contra‘di:-c‘ted by
the DD5, which is obviouslsr' an bfficial documént"and there can be 'no reasoﬁal:;l.;‘e B
| possibility™ Daum.did not kﬁow about the document's content. App'x at 78. Ind;e'd, :
the DDS5 reported that Saavedra said that he could not identify the perpetrators*andv"‘ -
refused to look at ‘the photo array. Id. at 75. As to the second érocedural bar, the court
. noted that Daum had objected to the pfloto arrays in an earlier motion filed pursuar;f to
| N.Y. Crim. Proc. Law § 440. See id. at 78. Because Daum knéw that Saavedra had told
the police he could not identify the perpetrators} he could have raised this issue. when -
he made his earlier motions. |
| The-c‘ourf's analysis was cerfainly reasoﬁable. The DD5 indicating that
' Saavedra did not identify Daum constitutes an official record that was not contradicted
by trial testimony or Saavedra's later affidavit. The court was théreforé justified in
concluding that the procedural bar of N.Y. Crim. Proc; Law § 440.30(4)(d) applied. The
.court's decision'thatDaum'sic.laim was barred under the provisions of N.Y. Crim. Proc.
Law § 440.10 concerning the repeated presentation.of claims for post—cénvicti-o’n relief

was also reasonable. Both these state ~procedura1 rules are "independent of the federal
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question and adequate to support the judgment.” Cone, 556 U.S. at 465. T‘nié corclusion
alone dooms Daum's Brady claim.
.As to the merits, the court held that the People did not violate Brady. See

App'x. -ét 77-78. The. court rejected Daum's argument that the trial court's comment that
the Pe;)ple héd "to some extent" violated Brady as to the Patels also established a Brady
x'i(;iaﬁon as to Saavedra. Id. The court distinguished two New York cases that Daum
éléimed stood for the proposition that a witness's failure to identify a defendant is
aiWays Brady material, even absent circumstances such as the recantation of a prior
idenﬁﬁcation or the idehﬁﬁcaﬁon of a different person.as the perpetrator. See id. at 76-
79. Next, the court concluded that Saavedra's féﬂure to identify Daum did not affect the
pdsitive identifications of other witnesses. See id. at 77-78. Finally, the court reitgrated

| that because Daum received the DD5 in which Battista disclosed that Saavedra did not
identify any 'of the perpetrators, Daum "Was always aware that Mr. Saavedra could not
identify the 15efendanf," even if the DD5 was inaccurate as to the identification method
used. See'ill. at78.

. These reasons are compelling. Daum had, access to Battista's DDS.
concerning Saavedra; the fact thaf fche Peoplé may have come close to violating Brady as
to other witresses proves nothing about the sufficiency of the disclosures concerning
S'a;Vedr'a-; and there is no basis to infer that Saavedra's non-identification of Daum calls

into quiestion the affirmative identifications other witnesses made. The court's analysis
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faithfully applies the criteria for a Brady viglaﬁon tha;c the Supreme Coqrt set forth in
Strickler, 527 U.S. at 281-82. Although it is arguable thgt Saavedra's evidence may have
contradicted and thereby impeached Battista's testimony, Daum has at most established |
only that the fact Saavedra hadv viewed a photo array was supéressed. Moreover, .
Daum has not shown why there is a "reasonablé probability” the disclosure of this fact -
v;rould‘have changed the jury's verdict. Id. at 281.

~In sum, the state court's decision re]:ecting the Brady claim reliea onan-
independent and adequate sfcate-law ground, did ﬁot involve an unreasonable
a?plication of clearly established federal law, and did not result in a holding based on
" an unreasonable -detérmination of the facts. See28 U.S.C. § 2'254(d)(1_)-(2).‘ Daum's |
Petition: is thereforé denied as to his Brady claim. |

B. The Additional Claims

As noted, the Second Circuit grénted Daum leavé to file a successive
habeas petition only as to the alleged Brady violation. The Circuit directed this Court to
dismiss all other claims in the Petition "unless Petitioner shows that such other claim
saﬁsﬁes the requirements of § 2244(b)." Dkt. 6.

| - L The Allegedly False Statements

Daum's claim that Battista and Sohail testified falsely occupies an unusual h

pfocedurai posture. In denying ﬁle section 440 moﬁén, the state céurt considered and -

rejected Daum's allegation that Battista testified falsely about his interactions with
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Saavedra as well as about Saavedra's unavailability as a trial witness. See App'x at 69-

. 74. The court also concluded that Daum'’s claim is procedurally barred under N.Y.
Crim. Proc. Law § 440.10(1)(g) because Daum gavé no reason he could not have
.obta‘ined ‘asworn s,tatément from Saavedra prior to filing any of his frev’ious post-
conviction motions in state court. See id. at 74. The court did not, however, address

-. Dauxﬁ's claim that Battista and Sohail testified falsely about Sohail's statements during
and after the lineup.

Although the state coﬁrt-addressed a portion of this claim, both
procedurally and on the merits, in accordanéé with the Second Circuit's mgndate, this
Céurt must determine whether Daum has satisfied the demanding standard set by
section 2244.(b). See Quezada v, Smith, 624 F.3d 514, 521 (2d Cir. 2010) (describing
complementary roles of circuit, district, and state courts in habeas proteedin':s). Hehas
not doﬁe SO.

As an initial matter, Daum is not rélying on a new rule of constitutional
law that the Supreme Cpurt h;':ls made retroactive on colléferal review. See 28 U.S.C.

§ 2244(b)(2)(A). He must, therefore, demonstrate bofch that he could not have
discovered the factual basis for his claim through due diligence and that thé facts
underlying the claim "would be sufficient to establish by ciear and convincing evidence

that . . . no reasonable factfinder” could still have found him guilty. 28 U.S.C.
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8§ 2244(5)(2)(B)(i);(ii) ) _While due diligence is a closé call, Daum is unable to show that
no reasonable factfinder would have found him guilty even if his allegations are true.
Astodue diligéncé, Daum alleges that he "was not in a position to traék |
down newly discovered evidence . .. until recently. In April of 2014, [he] received a-
| settlement, involving a civil suif, which netted him nearly six thousanci dollars, at
which time he was l?hen able to hire a private investigator." Pet. at 3. W‘hen'Daum :
. engaged Olivieri, more .than seventeen years had élapsed since he was sentenced.
During this time,l Da_um was incarcerated and could not investigéte his claims -
personélly. He Was advised by counsel only on his direct ai)peal and in thé state
proceéding connected -with t;he Petition. Daum did not have counsel at the time he
engaged Olivieri, nor at .the tirr‘1e he filed the Peﬁtioﬁ. See App'x at 24-35; Decl. in Oppn
to Pet. at 12-13.
Once Daum recei§ed the seﬁlement funds, initially he moved quickly.
Olivieri interviewed Sohail on August 13, 2014, and again on September 23; Sohail
signed his‘ affidayit November 20. See Pet. Exs. D-E. Likewise, Olivieri interviewed
Saave‘dravon August 18, 2014, and obte;jned his affidavit September 22. See Pet. Exs. A--
| B. Oli‘viéri interviewed Zeas on October 14, 2014, and signéd that day a sworn
statement indicating that "[a]lthough Zeas did not s1gn an affidavit . . . Zeas advised me

that, if he were called into court to testify, he would be willing to reveal what occurred”
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during the lineup procedure in which he participated. Pet. Ex. G §5.% After this flurry
éf activity, however, two years elapsed before Daum rﬁéved, on OCtober 18, 2016, for
leave to file a successive habeas petition. Daum does not accounf for this delay, but he
~was, of course, still incarcerated. - o
I need not decide whether Daum acted with due diligence, however,
because Daum cannot meet the second prong of the standard set forth in 'séction,
2244(b)(2)(B). It violates due process for a state to leave in place a cqnviction that
prosecutors know rests on perjured btes‘tim(')ny. -See Sanders v. Sullivan, 863 F.-2d 218, 223-
24 (2d Cir. 1‘988). But not all testimony that turns out to be' incorrect creates a
constitutional claim: Where a witness has recanted trial testimony, the Second Circuit
has called for "careful scrutiny” of the recantz'aﬁon,'n‘otihg that "traditionally '[it] is
'}ooked upon with the u‘aﬁost -suspicion."' Id. at 225 (citation omitted). "Only
recantations of material testimony that would most likely affect the verdict rise to the
level of a due process violation." Id. The Circuit has observed that sectionv 2244 irn?oses
an even higher standard: It is not sufficient that the outcome of the trial would "most
likely" have been different absent the perjurea testixﬁonj See Quezada, 624 F3d at.5'22.
Instead, the standard ils whether ﬁmout the fgstimony no reasonable jury could have

found the petitioner guilty. Id.

8 Although Daum's arguments as to Deonarine are waived, see supra n.7, Olivieri
interviewed her as well, on August 22, 2014. Pet. Supp. Ex. A.
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Daum contends that Battista testifiéd falsely about (1) Saavedra's
| availability t‘ovtestify at trial, (2) the humber of times Battista spoke with _Saai}edra, énd
(3) Saavedra's characterization of the perpetrators he saw. Daum also contends thaf
Bétfcista and Sohail te_sﬁﬁeéi falsely about the lineup in Which\ Sohail participated. |
Battista has not disaf}owed his trial t.estirnony, and Sohail has done so 6nly by
} implica;cioﬁ. Moreover, Sohail'é tri‘a'l‘ testimony is generally, althqugh not entirely,
consistent with the 'st‘atements he gave to Daum's investigator. Although Daum .
specuiates in the Petition that the People acted in bad faith, see e.g., Pet. at 8, he has |
brought forwara no evidence thét any_tesﬁfnony was deliberately fa;lsified.. I ;‘eview |
each of Daum's allegations in tv%urn.'. :
As to Daum's‘f.irst allegation, .it is true that Saavedra's 2014 affidavit
contradicts Battista's téstimony at trial.: Cémpare Trial Tr. at 614 (Battista testifying
: Saave_dré had moVe_d) with Pet. Ex. B at 2. ("from the time of the robbery I live [sic] in the
same location on Staten Island"). As the state court oiaserve_d, however, "there is no
requirerhent that the People obtain testirﬁony from any certain witness." App'xat71.
Assuming Saavedra never moved, Daum could have located h1m before trial and calleci
him as a witness. Moreover,i again‘ assuming Séavedra did not moxire and thgrefore
Baftista's testimony was n§t 'frue, Daum has not shown that no reasonaiale jury could

not have fouﬁd him guilty had the jury been aware that Battista testified falsely.
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Next, Daum alleges Battista testiﬁed:falsel’y about his interactions with
Saavedra. Daum focuses on two of Battista's statements at trial. First, according to
Daum, Battista testified falsely when he said he interviewed Saavedra on only one
occasion. See Pet. at 7-8. But Saavedra's statement does not claim he was interviewed
more than once. See-idv. Ex. B. Second, Saavedra told Battista the perpetrator Who
carried a gun was masked and "shorter than me (5'5")," whereas Battista tlestifiedAthat
Daum stood 5 ‘feet. 7 inches tall and weighed some 140 pounds at the time of his arrest.
Conipare id. Ex. B with Trial Tr. at 641 J Bﬁt Battista never testified as to what 'Saévedra
had told h1m about Daum's height and weight, only about the height and weight Daum
himself reported.

- Last, Da-um alleges that Battista and Sohail testified falsely about what
happened during the lineup. In Sohail's 2014 affidavit, he claims that after he failed to
idenﬁfy any participant in'the lﬁleup as th‘e.perpetrator, an officer asked him, "Which
one looked the closest to the person that robbed youf storé?" Pet. Ex. E. Sohail claims
he replied, "number 5 [where Daum was sitting] but his hair is different." Id.
According to Sohail, "[t]his happened inside the room with the window that T looked

through." Id. At trial, Sohail testified only that he fecogrxized Daum in the lineup. -See

9 The unsworn statement by Daum's investigator, Olivieri, reports that Saavedra recalled
describing the armed robber as having been masked and "heavy set." Pet. Ex. A. But Saavedra's
sworn statement does not mention anything about the perpetrator's weight. See Pet. Ex. B. See
also Haouari, 510 F.3d at 353-34 (collecting cases holding that unsworn testimony does not
constitute "evidence" within the meaning of section 2244).
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Trial Tr. at 306-07. .Ba.attista‘testified that Sohail "initially” was unable to identify anyone
~ in the lineup but then, ‘"When_he left the lineup room itéelf he made a statement to
‘ | Detective E?ic Le[Jrner, who I had been working with that night, who WaVS not in the
 lineup room, that Number 5 was fhe face‘ of the guy from the rbbbery, but his hair was
different.” Id. at 674. Battista continued: "I'escorted Mr. Sohail out to the front of the
. 70th Preéinct, at which time he repeated that staternent to myself." Id. at 674-75.
Battista testified that, with a prosecutor's guidance, he filed a report indicating the
result of Sohail's ﬁneu-p was "negative," notwithstanding what Sohail said oﬁtsid_e the
lineup room. Id. at 676-77. |
Sohail's and Battista's testimony differs slightly from Sohail's 2014
affidavit. Sohail did not disclose to the juryvhis hesitation in identifying Daﬁm, but the
_jﬁry nevertheless Iearﬁed about his la_ck of certainty because it heard gxtensively from
Batﬁsta about hbw the linéup in which Sohail participated had unfolded. See id. at 674-
76. Strategically, on ;:ross-exanﬁnéation, Daum's counsel drew the jury's attention to
Sohail's ’having not initially picked Daurh out of the l'inveupT See id. at 669-70. Counsel
challenged how Battis'ta had recorded the lineup's outcome, as Well as drew out '. '
testimony that Batﬁs%a had consulted with the pro'_sec.utor before making his recorél. See
id. at. 676-78. Becaﬁsé the jury had a full opportunity to W_eigl_'i thail;s credibility in

light of Battista's tes_fimqny, itis not plausible that the jury -- let alone any rgésonable
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jury, as section 2244(b) requires -- would not have convicted Daum had Sohail testified
with greater 'spec.:i'ficity;

As to Battista, the only discrepancies between his testimony and Sohail's
affidavit are 1) whether an officer pfompte'd Sphail'to inaicate which lineup participant
'moét closeiy resembled thé perpetrator a‘rid (2) whether Sohail ﬁad_e his follow-up
statement about Daum's face and hair inside or outside the lineup room. I discuss

below whether the officer's purported prompting of Sohail was a constitutional

violaﬁén that meets the standard of section 2244(b). Here, I note that the specific
1o§ation where Sohail ﬁade his follc;w-up statement is not material to the statement's o |
content, even assuming Sohail's memory of this detail is accurate nearly vtwo decades
after the fact. -Again, there is no possibility any reasonable jury would have changed its
verdict had Soh ail's trial tesﬁn%oﬁy on this point contradicted Eatﬁsta's.
For these reasons, Daum cannot satisfy the requirements of section 2244(b)

as to his claims about false testimony. I therefore dismiss this portion of the Petition.?

10 Construed liberally, Daum's claim that Sohail and Battista testified falsely may also
allege a Brady violation. That is, Daum may be arguing that because Battista was aware of the
true particulars of the lineup procedure in which Sohail participated, the People were under an
obligation to learn and disclose those details prior to trial. This argument, however, does not
succeed any more than Daum's allegation of a Brady violation with regard to Saavedra. Daum
knew that Sohail's identification was initially hesitant: as discussed, both at the Wade hearing
and on cross-examination, Battista testified that Sohail initially did not identify Daum out of the -
lineup. See Hr'g Ct. Tr. at 14; Trial Tr. at 674-76. The only differences between Sohail's 2014
affidavit and what the court and jury heard had to do with whether an officer prompted Sohail
and whether Sohail was inside or outside the lineup room when he said that Daum's face, but
not hair, resembled the perpetrator's. For the reasons given above, these differences are not
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2. | The Allegedly Faulty Lineup Identification Procedures
As Wlth his claim about the witnesses' testimony, Daum's claim about the
lineup idenﬁﬁcaﬁbn procedures does not meet the high bar set by section 2244(b). .
Again, Daum does not claim heis felying on.a new rule of constitutional law that the
Supreme Court has ﬁade retroactive on collateral review. See 28 U.S.C. § 2244(b)(2) (A).
And egem, even assuming- Daum exercised duevdili'gen_ce as discussed-above, he cannot
show that no reesoheble factfinder _wouid have found him guilty even if Sohail's and
Zeas's allegaﬁqns are true. ;See id. § 2244(b)(2)(B)(i)-kii). |
| For the pﬁrpose of aséessing this claim, I continue to take as me Sohail's
el_Iegations-about .the lineup. See Pet. Ex, E. Talso take as true Zeas's allegation that
while he was waiting to view the lineup, "another person . . . came into the waiting -
' room and stated that 'the persdn is in seat number 5,' referring to" Daum. Pet. Ex. G.1
‘ | ‘The lineups may ﬁot have been peffect. But the Supreme Court has noted
that- "[u]nlike a werr.antless sealrlch, a suggesﬁve preindictment identification procedure

~ does not in itself intrude upon a constitutionally protected interest." Manson v.

substantial enough to give rise to a "reasonable probability” the jury's verdict would have been
different had it known what Sohail now asserts were the partlculars of the lineup procedure
Strickler, 527 U.S. at 281.
u As a threshold matter, I note that Daum's claim about the lineup in wh1ch Zeas
participated relies not on sworn testimony from Zeas but on hearsay evidence contained in the
report and sworn statement of Daum's investigator, Olivieri. See Pet. Ex. G. I take Olivieri's

~ account of Zeas's. allegahons to be true for purposes of the section 2244(b) analysis, however,
because Olivieri states that Zeas would be wﬂ]mg to testlfy under oath.
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Bmithwaite, 432U.5.98,113n.13 _(1'977). Nor does the use of such procedures
automatically result in the éxclusion of evideﬁce. See'id. at 113-14. Instead, the Cbu‘rt
has instructed, "reliability is the lincﬁp_in" in admissibility determinations. Id. at 114.
Coufts a.ré to look at factors including "the oéportunity of the witness to view the
criminal at the tirhe.df the crime, the witness' degree of.aﬁeﬁﬁon, the accuracy of his
prior description of the criminal, the'level of certainty demonstrgtéd at the
;onfr‘ontation, and the time between the crime and the confrontation. 'Against.these
factors is éo be weighed the corrﬁpting efféct of the -suggéstive identification itself." Id. :
z;s to Sohail, Daum has not shown by clear and convincing ejidence that . |
the linedp procedure was so suggestive as to outweigh the identification's indicia of -
fehability. Sohail observed Daum during the robbery, both by viewing his image live -
on the deli's surveillan'ce. camera and by encountering him in person at a dis"c:m‘cel'Of
four to fivg 'feet. See Trial Tr. at 297-99, Sohail saw Daﬁm's "full face," and Sohail's
-attention was particularly concentrated because Daum was holding a gun and
threatening to.shoot eVefyon’_e in the deli. Seeid. at é99-300.“ At the lineup, the question
the officer allegealy asked -- "Which one looked the closest{?]" - did nét prejudice
Séhaﬂ tpward any particular lineup participant. Pet. Ex. E. Moreover, as I have already
discussed, Soﬁail's affidavit does not cbntradict Battista;,s testimony that Sohail, 'af_ter
bémg unable to make an_-identifiéaﬁon during the ﬁneup itself, subs,e‘:que.ntly told a

~ detective "who was not in the lineup room[] that Number 5 [Daum] was the face of the
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guy from the robbeq, but his hair was different." Trial Tr. atv674. For these reasons, I

~ amnot persuaded that the trial court should have suppressed testimony about Sohail's -
.lineup identification; indeed, at the Wade hearing, theﬂ trial court expressly considered
mény of these facts and found fhe lineup not suggestive. Hr'g Ct. Tr. at 37-38: It
follows that Daum cannot éarfy his burden under section 2244(b). .

* Daum's claim about thé lineup in which Zeaé participated is somewhat
morg troubling. If the person who viewed the lineup immediately b_efore Zeas - |
disclosed wheré that. pérson believed Daurﬁ was sitting, Zeas's idenﬁfication may have |
been compromised. Aga-iﬁ, however, there are extrinsic indicia of the identification's
reIiabﬂity. First, duringfhe robbery, Zeas was at very close quarters -- a distance of
three or four fee# --‘ with the person he identified as Daum., See Trial Tr. at 371-72. | Zeas
clearly saw Daum's face both at tﬁat time, see id. at 372, and again later, wheﬁ one éf the
‘other robbers threw Zeas to the .gi'_(l)und,' see id. at 374-75. As with Sohail, thé presénce of
a gun and the threat of violence fécus_ed Zéas'_s attention on tile pefpetrators. Secoﬁd, at
trial the People i@troduced surveillance footage from the Twenty-F our Hour Deli, and '
Zeas identiﬁed Daum from the footage as well as from his own recollection. See id. at
388—89,-,390.-91. Third, nearly four Weéks prior to the lineup, Zeas also idénﬁfied Daum |
from the.pho'to array that Battista showed him. Seg id. at 431-32. | |

' These factofS lead me to conciucie that any ixnpropef suggeéﬁon about

Daum's position in the lineup did not so taint Zeas's identification as to make it
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unreliable. Moreover, Zeas has no;c claimed that the person who' told him where the
perpetrator was sitting was a police officer or spoke at the behest of the police.. Daum's |
allegation that the individual was an undercover'.police officgr is entirely speculative.
See Pet". at1l. In additidn, if Zeas'slinéhp.idenﬁfication were inadmissible, the taint
Wbuld not extend to Zeas's pridr identification of Daﬁm from the photo array. See
Wade, 388 U.S. at 246. Andv even if it did, the People called a second witness, Déonarine,
who identified Daum from the deli's surveillance footage. See Trial Tr. at 580. Daum
‘ has not, therefore, carried his burden Qf showing by clea1; and convincing evidenée that .
no reasonable factfinder could have convicted him were it not for the admission of -
Zeas's lineup id-enﬁficaﬁdn.
- For these reaséns, Ifind that Daunﬁ's claims regarding lineup procedures
do not satisfy the requirements of section 2244(b). These cléims are therefore dismissed.
| CONCLUSION |
I con_clude that Daum has failed to Ashow any basis for relief under 28
USC. § 2254.‘ Accordingly, aﬁd in keeping with the S-ecqnd Cirjcuit's’mandate, his -
| habeas petition is denied as to his Brady claim and dismissed as to all his other claims.
Ad_ditionally,i decliné to issue a certificate of appealability because Daum has not made
- asubstantial showing of the denial of a constituﬁénal right. See 2_5 U.S.C. §2253.
Puréuan_t tp 28 U.S.C. § 1915(a)(3), I certify that any appeal taken from this decision and

order would not be taken in good faith.
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| The Clerk of the Court shall enter judgment accordiﬁgly and cloge »this
case. The Clerk sﬁall :alsé rﬂail copies of this Iﬁe'mora_ndum decision and the judgment
to Daum at his‘iast known address.
SO CRDERED.

Dated: - New York, Ngéw York
February 1, 2023

DENNY CHIN— _,
United States Circuit Judge -
Sitting by Designation
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At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
12 day of October, two thousand twenty-three.

Terry Daum,

Petitioner - Appellant,

v ORDER
Stewart Eckert, Docket No: 23-272

Respondent — Appellee.

Appellant, Terry Daum, filed a motion for panel reconsideration, or, in the alternative, for
reconsideration en banc. The panel that determined the appeal has considered the request for
reconsideration, and the active members of the Court have considered the request for
reconsideration en banc.

IT IS HEREBY ORDERED that the motion is denied.

FOR THE COURT:
Catherine O'Hagan Wolfe, Clerk

JprEnDIX= T




