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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

J){ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
the petition and is ’

3 report«lad at : : ; Or,

[ ] has been designated for publication but is not yet reported; or,

}(is unpublished.

The opinion of the United States district court appears at Appendix
the petition and is

[ ] reported at ; OF,

[ 1 has bec'en designated for publication but is not yet reported; or,

is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix | to the petition and is

[ 1 reported at ' ; OF,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the court
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[ ] is unpublished.
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- [ 1 For cases from federal courts:

The dage on which the Unlted States Court of Appeals decided my case
- Was A ' ~J i \HE\})\K‘* ‘9 QQQ\B

[ 1 No petition for rehearmg was timely ﬁled in my case.

)& A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: @X_\_&T@@_ and a copy of the
order denymg rehearing appears at Appendix .

[ 1 An exblension of time to file the petition for a writ of certiorari was granted.
to and 'including (date) on (date)
in Application No. A . -

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and |including (date) on (date) in
Application No. A '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONCLUSION

The petition for a writ of certiorari should be granted.
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 23-1168

CHARLES F. JOHNSON, IR.,

Plaintiff - Appellant,
V.

XAVIER BECCERA; BRENDA AMOAH, Kaiser Permanente Case Worker,

Defendants - Appellees.

Appeal from the United States District Court for the District of Maryland, at Greenbelt.
George Jarrod Hazel, District Judge. (8:20-cv-02091-GJH)

Subrmitted: August 24, 2023 Decided: August 28, 2023

RSN
..

Before QUATTLEBAUM and HEYTENS, Circuit Judges, and MOTZ, Senior Circuit
Judge.

Atfirmed by unpublished per curiam opinion.

Charles F. Johnson, Jr., Appellant Pro Se. Daniel Joseph Katz, KATZ & ASSOCIATES,
Washington, D.C., [for Appellee Brenda Amoah.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Charles F. Johnson, Jr., appeals the vdistn’ct court’s orders dismissing his complaint
and denying reconsideration. We have reviewed the record and find no reversible error.
Accordingly, we affirm the district court’s orders. Johnson v. Beccera, No. 8:20-cv-02091-
GJH (D. Md. Mar. 24, 2022; Jan, 27, 2023). We dispense with oral argument because the
facts and legal contentions are adequately presented in the materials before this court and

argument would not aid the decisional process.

AFFIRMED
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CHARLES F. JOHNSON, JR.
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FILED: August 28, 2023

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

‘No. 23-1168
(8:20-¢v-02091-GJH)

Plamtiff - Appellant

V.

XAVIER BECCERA; BRENDA AMOAH, Kaiser Permanente Case Worker

Defendants - Appellees

JUDGMENT

In accordance with the decision of this court, the judgment of the district

court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R, App. P, 41.

/s/ PATRICIA S. CONNOR, CLERK




Case 8:20-cv-02091-GJH Document 18 Filed 03/24/22 Page lof12

CHARLES F. JQ
Plaintiff,

V.

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

JHNSON,

Case No.: GJH-20-2091

ALEX AZAR, SECRETARY OF THE
U.S. DEP’T OF HEALTH AND HUMAN =~ *

SERVICES, et al.,
Defendants.
* * * % * % * " * % * * * *
MEMORANDUM OPINION
~ In this action, Plaintiff Charles Johnson appeals a Médicare decision to deny his request

- for aﬁ out-of-netw;
U.S.C. § 1395w-2
Xaviér Becerra, th
Now pending befo

Matter Jurisdiction

ork consultation pursuant to Section 1852(g)(5) of the Social ‘Security Act, 42
2(g)(5). See ECIF No. 1. Brenda Amoah, a Kaiser Permanente case worker, and
e current Secretary of Health and Human Services, are named as Defendants.'
re the Court is Defendant Amoah’s Motion to Dismiss for Lack of Subject-

, ECF No. 10, and Defendant Becerra’s Motion to Dismiss or, in the

Alternative, Motioh for Summary Judgment, ECF No. 14. A hearing on the Motions is not

necessary. See Loc. R. 105.6 (D. Md. 2021). For the reasons stated below, the Court will grant

both Motions.

! Plaintiff originally sued Alex Azar, then the Secretary of U.S. Department of Health and Human Services. See ECF
No. 1. Defendant Becerra was substituted as the proper defendant. See Fed. R. Civ. P. 25.
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L BACKGR_OI‘JND2 »

Plaintiff]ohnsop is a disabled veteran. ECF No. 1 at 6.° Plaintiff is on a Medicare
Advantage Plan ‘(“MA Plan”) with Kaiser Permanente. See ECF No. 1-2 at 3.4 Plaintiff has had
Kaiser health insurance through Medicare for the past 26 years. Id. Plaintiff claims that, 20 years
ago, a Kaiser doctbr_ misdiaghosed a leg fracture and allowed an infection to grow while Plaintiff
was in a nursing home. ECF No. 1 at 6. Plaintiff alleges that he had multiple surgerie_:s to correct
this mistake and ultimately needed a total knee replacement. Id. Plaintiff says that his knee
réplacement feels loose, he has difficulty bending it, and he is in constant pain. Id.

In 2019, Plaintiff saw three separate Kaiser specialists for his knee. Plaintiff alleges that
Kaise}r spécialists told him that his knee replacement was not loose and that there was “nothing
we can do.” Id. Plaintiff’s primary care physician referred Plaintiff to an out-of-network
orthopedic sufgeqn, but Kaiser denied Plaintiff’s request to cover the out-of-network
consultation. Id. Piaintiff then visited a Veterans Affairs hospital where he was told that his knee
replacement wasl loose and that he needed a replacement. Jd. The doctor also advised him not to

walk on that leg without a walker or cane. Id.

2 These facts are taken from the Complaint, ECF No. 1, and documents attached to the Complaint, ECF Nos. 1-1, 1-
2, unless otherwise noted.

3 Pin cites to documents filed on the Court's electronic filing system (CM/ECF) refer to the page numbers generated
by that system.

* Medicare is federally-funded health insurance for the elderly and disabled. See 42 U.S.C. §§ 1395 er seq.; see also
Heckler v. Ringer, 466 U.S. 602, 605, 104 S. Ct. 2013, 2016, 80 L. Ed. 2d 622 (1984). This case involves Part C of
the Medicare Act, which covers the Medicare Advantage program. See ECF No. 1-2 at 4; see also MacKenzie Med.
Supply. Inc. v. Leaviti, 419 F. Supp. 2d 766, 768 (D. Md. 2006). aff'd, 506 F.3d 341 (4th Cir. 2007) (explaining the
three parts of the Medicare Act). In a Medicare Advantage program, a beneficiary receives health care through a
private company approved by Medicare. See 42 C.F.R. § 422 4.
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Plaintiff appealed Kaiser’s decision to deny coverage for the out-of-network consultation.

See ECF Nos. 1-1,

! ,
1-2. Section 405.904(a) describes the process for receiving a redetermination

of a deni¢d benefit:

A benefic

!
|

ciary who is dissatisfied with the initial determination may request . . .

a reconsideration . . . Following the reconsideration, the beneficiary may
request al hearing before an [Administrative Law Judge]. . . If the beneficiary
obtains a hearing before an ALJ and is dissatisfied with the decision of the
ALJ, or if the beneficiary requests a hearing and no hearing is conducted, and

~ the benehclary is dissatisfied with the decision of an ALJ or an attorney
adjudlcator he or she may request the [Medicare Appeals] Council to review

the case.

Following the action of the Council, the beneﬁcnary may be entitled

to file sult in Federal district court.

42 CF.R.§ 405.9‘04(a); see also Townsend v. Cochran, 528 F. Supp. 3d 2'0'9, 212 (S.D.N.Y.

2021) (describing|the four-level process of administrative exhaustion before a beneﬁciary may

file suit in federal

See ECF No. 1-2.

court).® Plaintiff timely appealed the denial to an Administrative Law Judgé.

On November 6, 2019, the Administrative Law Judge released a decision

finding that the MA Plan was not required to grant the request for an orthopedic consultation

with an out-of-network provider. See id. at 3.

Plaintiff then appealed the decision to the Medicare Appeals Council. See ECF No.. 1-2.

On May 27, 2020

explained that an

J the Council upheld the Administrative Law Judge’s decision. /d. The Council

MA Plan may specify the network of providers from which an enrollee

receives service, and thus does not need to cover-out-of-network services unless an exception

applies. Id. at 4 (citing 42 C.F.R. § 422.112(a)). The Council noted that two exceptions were

possibly relevant.

|
First, an MA Plan must pay for out-of-network care if the in-network providers

5 The Medicare Appe

appeals. See ECF No.

als Council explained in its decision that Section 405 generally appties to Medicare Part C
1-2 at 3; see also 42 C.F.R. § 422.608.
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are “qnavailable or inadequate” to meet medical needs, and second, an MA Plan rﬁust pay for
out-of-network care if emergency care »is needed. /d. (quoting 42 C.F.R. § 422.1 12(a)(3)).

The Council first decided that in-network care was available and adequate to cover
Plaintiff’s needs. /d. at 4. The Council noted that multiple Kaiser providers “have _determined
that knee surgery is not medically reasonable and necessary” and have instead proposed more
conservative treatments, such as therapy and pain medication. /d. The Council then decided that
there were adequate in-network providers to meet Plaintiff’s needs and that Plaintiff was not
entitled to a specific type of treatment: “As long as the Plan has the type of care available within
the network, the Plan is not required to provide an out-of-network referral Because of the
enrollee’s preference for a particular provider or type of treatment, no matter how justified the |
reason.” Id.

Second, the Council decided that Plaintiff’s care was not an emergency. A medical
emer;gency is defined as “medical symptoms that require immediate medical attention to prevent
loss of life, loss of limb, or loss of function of a limb.” Id. at 5 (quoting Evidence of Coverage,
Ch.3§ ‘3.1). The Council found that there was no indication that Plaintiff required emergency
treatment. The Council acknowledged that Plaintiff’s care may be characterized as “urgent,” in
that it is é “non-emergency, unforeseen medical illness, injury, or condition that requires
immediate medical care,” which includes a “flare up for a known condition,” but that urgent care
must also be provided by an in-network provider unless the care is unavailable. Id. (quoting
Evidence of Coverage, Ch. 3 § 3.2). The Council found that adequate urgent medical care is
available to Plaintiff within the network. /d.

In its Notice of Decision, the Council explained that Plaihtiff may seek judicial review of

its decision and that a complaint must be filed in federal district court within 60 days. Id. at 1
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(citing Section 40?5.1 130). On June 17, 2020, Plaintiff timely appealed the Medicare Appeal
Council’s decis.ioril to this Court. See ECF No. 1-2; see also 42 U.S.C. 1395w-22(g)(5); 42 C.F.R.
§ 405.1136(a). Plaintiff requested a reversal of the Medical Appeal Council’s decision to deny
coverage for the out-of-network consultation. ECF No. 1 at 7. Plaintiff named Alex Azar,l then
Secretary of Health and Human Services, Brian Frosh, the Méryland Attorney General, William
Barr, then the United States Attorney General, and Brenda Amoah, a Kaiser Permanente case
worker, in his'Complaint. ECF No. 1. Plaintiff also requested in forma pauperis statﬁs. ECF No.
2. |

On January 13, 2021, this Court granted in forma pauperis status and dismissed
Defendants Frosh;‘and Barr. ECF No. 4 at 1. The Court explained that Frosh and Barr were not

|

proper parties undier the Social Security Act and that Plaintiff had not stated any claims against :
them. Id. at 2. The: Court also ordered Plaintiff to fill out the summons and service of process
forms so that the US Marshals could effect service. Id.; see also Fed. R. Civ. P. 4(c)(3). The
Court explained that because Defendant Azar is a United States employée sued in an official
capacity, the summons and complaint must be served on Azar, Attorney General Barr, and
United States Attorney for the District of Maryland Robert Hur. Id. at 2; see also Fed. R. Civ. P.
4(i). Plaintiff was ordered to complete the process within 28 days.

Defendants Amoah and Azar were served, as were United States Attorney General Barr
and Maryland Attorney ngeral Frosh. ECF Nos. 7, 8, 9. Defendant Becerra, now the Secretary
of Health and Human Services, was substituted in as the propér defendant. See ECF No. 14 at I;

2

see also Fed. R. Civ. P, 25(d). Defendant Amoah filed a Motion to Dismiss pursuant to Rule
|
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12(b)(1), ECF N-OT 10, and Defendant Becerra filed a Motion to Dismiés pursuant to Rule
12(b)(5), ECF No. 14.°
. STANDARD OF REVIEW
A. Federal Rule of Civil Progedure 12(b)(1)

“It is well established that befofe a federal court can decide the merits of a claim, the

claim must invoke the jurisdiction _ofthe court.” Miller v. Brown, 462 F.3d 312, 316 (4th Cir.
.2006) (cita‘;ion omitted). Once a challenge is made to squect-matterjurisdiction, pursuant to

Federal Rule of Civil Procedure 12(b)(1), the plaintiff bears the burden of proving that the Court
has subject-matter jurisdiction. .S;ee Evans v. B.F. Perkins Co., a Div. of Standex Int’l Corp., 166
F.3d 642, 647 (4th‘Cir. 1999) (citation omitted); see also Ferdinand-Davenport v. Children’s
Guild, 742 F. Supp. 2d 772, 777 (D. Md. 2010).

The court should grant a 12(b)(1) motion “only if the material jurisdictional facts are not
in dispute and the moving party is entitled to prevail as a matter of law.” Evans, 166 F.3d at 647
(citation ofnitted). In a 12(b)(1) motion, the court may consider evidence outside the pleadings to
help determi'ne whether it has jurisdiction over the case before it without converting the motion
to one for summary judgment, see id., but the court “must presume that the factual allegations in
the complaint are truel,]” Cash v. United States, No. 12-cv-0563-WDQ, 2012 WL 6201123, at
*3 (D. Md. Dec. 11, 2012) (citing Khoury v. Meserve, 268 F. Supp. 2d 600, 606 (D. Md. 2003),
aff'd, 85 F. App'x 960 (4th Cir. 2004)).

B. Federal Rule of Civil Procedure 12(b)(5)
Federal Rule of Civil Procedure 12(b)(5) provides that a defendant may assert insufficient

service of process by motion as a defense to a claim for relief. “Once service has been contested,

6 Because this Court graﬁts Defendant Becerra’s Motion to Dismiss, it does not consider the Becerra’s alternative
Motion for Summary Judgment.
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the plaintiff bears

Civil Procedure] Rule 4.” O’Meara v. Waters, 464 F. Sﬁpp. 2d 474, 476 (D. Md. 2006). “Even u

when Defendants

comply with ‘plai

Baltimore City Cmty. Coll., No. 19-cv-2194-ADC, 2019 WL 5636362, at *3 (D. Md. Oct. 31,

2019) (quoting Armco, Inc. v. Penrod;Stauﬂer Bldg. Sys., Inc., 733 F.2d 1087, 1089 (4th‘Ci'r. '

1984)). “While préo se litigants are typically afforded greater leniency than represented litigants,

i .
‘[plro se status . ... is insufficient to establish good cause’ for failure to comply with Rule 4,
‘even where the p

2019 WL 563636

IIl.  DISCUSSION . o |

A. Defendant Amoah’s Motion to Dismiss
Defendant Amoah, a Kaiser case worker, has filed a Metion to Dismiss pursuant to Rule
12(b)(1). ECF No, 10. Defendant Amoah asserts that this Court lacks subje‘ct-lmatterjurisdiction

over claims agains

Health and Huma

no allegations against her and that, even if he had, this case is not a proper vehicle for redress of

other grievances.
Permanente throu

letters that he has

20-cv-02091-GJH Document 18 Filed 03/24/22 Page 7 of 12

the burden of establishing the validity of service :pi)réuant to [Federal Rule of

receive actual notice of the proceedings against them, Plaintiff still must

n requirements for the means of effecting service of process.”” Davis v.

ro se plaintiffmistakenly believes that service was made propefly.”’ Davis, .

2, at *2 (quoting Tahn v. Fisher, 276 F.R.D. 190, 193 (D. Md. 201 1)).

st her because the ohly proper Defendant in the action is the Secretary of

n Services. Id. at 1. Further, Defendant Amoah argues that Plaintiff has made

/d. at 3. In response, Plaintiff responds that Amoah has represented Kaiser
ghout the appeals process and that Amoah’s name has appeéred on mljltible

received from Kaiser. See ECF No. 12-1 at 1.

“The judicial Power of the inferior federal courts extends only as far as Article I permits

and Congress cho

352 (4th Cir. 202

oses to confer.” Navy Fed. Credit Un%on v. LTD Fin. Servs., LP, 972 F.3d 344,

). This Court was granted jurisdiction to review final Medicare decisions of
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the Health and Human Services Secretary. See 42 U.S.C. § 1395w-22(g)(5). After the Medicare
Appeals Council iseues a decision, “[t]he Council’s decision becomes the Secretary’s decision |
and is the final agency decision for purposes of judicial review.” Kantor vi Becerra, No. 20-cv-
2{175-DKC, 2021 WL 1139757, at *1 n.2 (D. Md. Mar. 25, 2021) (citing’42 CFR.§
405.1136(d)); see also Logan v. Sebelius, 2012 WL 4429090, at *2 (D. Or. Aug. 6, 2012), report
and recommendcition adopted, 2012 WL 4427704 (D. Or. Sept. 24, 2012) (Section “1395w—
22(g)(5) grants this court juriSdict_ion to review the final decision of the Secretary[.]”). “In any
civil.action described in paragraph (a) of this section, the Secretary of HHS, in his or her official
capacity, is the proper defendant.” 42 C.F.R. § 405.1136(d). |
» .As provided for in the statute and the associated regulations, the proper defendant in this

action is the Secretary of Health and Human Services. Defendant Amoah is not the Secretary of
Health and Human Services, so she is not a proper defendant. An appeal of the Council’s
decision cannot be maintained against her, regardlese of her role in the appeals process. See, e.g.,
Logan, 2012 WL 442.9090, at *3 (D. Or. Aug. 6, 2012) (“By its plain language, 42 C.F.R. §
405.1136(d)(1) provides the Secretary ‘is the proper defendant’ in an action seeking judicial
review . . . not one of several defendants that must or may be named.”) (emphasis in original));
Madsen v. lKaiser Found. Health Plan, Inc., 2009 WL 1537878, at *4 (S.D. Cal. June 2, 2009)
(dismissing Kaiser as a defendant because “Plaintiff seeks judicial review of the final decision of
the Medicdre Appeals Council, [so] Kaiser Foundation is not the proper defendant.”).

| -Additionally, Plaintiff has made no other allegations against Defendant Amoah, nor did
he mention her in the Complaint. Plaintiff states that he is appealing the Council’s decision, and
that decision was limiied to upholding the denial of the out-of-network consultation. See ECF

- No. 1-2 at 5 {explaining that “the only issue before us in this appeal is whether the Plan is
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required to grant t
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he enrollee’s request for an out-of-network ‘co'r'lsultat'ion.”)‘. To'the extent that

the Complaint raises issues outside of that decision, the Court lacks subject-matter jurisdiction,

and the Motion to Dismiss is granted with prejudice.’

B. Defendant Becerra’s Motion to Dismiss

Defendan

Becerra argues that the Complaint must be dismissed pursuant to Rule

12(b)(5) because Plaintiff failed toserve the United States Attorney for the District of Maryland.

ECF No.'14-1 at 9. Plaintiff does not respond to this argument. See ECF No. 17.

Service o
4(i), in order to se
their individual or
to the United Stat

General of the Un

This Court

This Court explai

effect process on

return summons a
" Plaintiff fi

William Barr, the

f process is governed by Federal Rule of Civil Procedure 4. Pursuant to Rule
rve the United States and its Agencies, Corporations, Officers, or E'mbloyees‘ in-
official capacities, a plaintiff must serve a copy of the summons and complaint
cs Attorney for the district where the action is brought and the Attofne’y

ited States. See Fed. R. Civ. P. 4(i).

granted Plaintiff in forma pauperis status on Jaﬁuary 13, 2021. ECF No.4.
ned that, because of P]aintiff’ S indigency; the United States Marshals would
Defendants Azarband Am(;ah. Id. at 2. Plaintiff was directed to compglete and

nd Marshal forms to the Clerk within 28 days. /d.

lled out the forms, indicating that Defendant Amoah, Defendant Azar, and

n United States Attorney General, should be served. See ECF Nos. 5,’ 8.

However, Plaintiff mistakenly wrote that Brian Frosh, the Maryland Attorney General-, should be

served, instead of

the United States Attorney for the District of Maryland, then Robert Hur. See

7 Further, the Council noted its lack of jurisdiction over “quality of care” claims: “[i]f the enrollee complains of the
quality of care . . . thén the enrollee’s concerns are addressed through grievance procedures established by the Plan.
The Council does not have jurisdiction over grievances and grievances do not provide a legal basis on which we can
provide relief.” ECF No. 1-2 at 5 (citing 42 C.F.R. § 422.564).

i
1 ‘ 9
!
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ECF Nos. 5-4 at lv, 8-1atl. The U.S. Attorney for the D.istrict of Maryland has not been served,
as required by Rule 4(i).

Plaintiff has failed to comply with the service of process requirements. A failure to _
properly serve defendants warrants a dismissal under Rule 12(b)(A5), despite a plaintif_f’ S pro se
status. See, e.g., Conyers v. Dep’t QfCom.,. No. 17-cv-1370-GJH, 2018 WL 1947073, at *3 (D._
Md. A;Sr. 24, 2018). Plaintiff ha.s'r)ot attempted to establish “good cause” for the failure, for
 which the Court must(exte.nd the time to effect proper service under Rule 4(m). See Fed. R. Civ.
P. 4(m) (noting that “if the plaintiff shows good cause for the failure, the court must extend the
time for service for an appropriate period.”). On its own, pro se status is not enough to establish
“good cause.” See Tann v. Fisher, 276 F.R.D. 190, 193 (D. Md. 2011), aff*d; 458 F. App’x 268
(4th Cir. 2011) (“Pro se status, however, is insufficient to establish good cause, even where the
pro se plaintiff mistakenly believes that service was made properly.”) (internal quotations and
citations omitted). Because Plaintiff has not established good cause, the Court is not required to
extend service for an appropriate time. See Tann, 276 F.R.D. at 193 (citing Fed. R. Civ. P. 4(m)).

This Court notes that, absent good cause, it is unclear if a district court has discretion to
grant an extension of the service deadline. See, e.g., Want v. Bulldog Fed. Credit Union, No. 19-
cv-2827-ELH, 2021 WL 1662456, at *3 (D. Md. Apr. 28, 2021) (collecting cases to demonstrat¢
that “[s]everal district judges within the Fourth Circuit have observed that it is unclear whether
Rule 4(m) vests a court with discretion to grant an extension of the service dead.line, in the
absence of good cause.”). HoWever, most courts have noted that, even without good cause, there

293

must still be some ““reasoned basis’” behind a decision on whether to grant additional time to
effect propér service. See id. (quoting Hoffman v. Baltimore Police Dep’t, 379 F. Supp. 2d 778,

786 (D. Md. 2005)).

10
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%' Here, Plaintiff was informed of the specific service reqUifeménts, both by this Court’s

Order and by the Notice of Decision of Medicare Appeals Council. In this Court’s Order, the

Court explained t

William Barr, and

2. The Court also
without prejudice

and U.S. Marshal

) Plaintiff that he must serve then-Secretary Azar, then-Attorney General
then-U.S. Attorney for the District of Maryland Robert Hur. See ECF No. 4 at
explained that “[f]ailure to comply with this order inay result in dismissal

of the Complaint.” Id. The Court ordered Plaintiff to complete the summons

service of process forms within 28 days. /d. at 2, 3. Plaintiff was also informed

in the Notice of Decision of Medicare Appeals Council: “[Y]ou must serve the United States

Attorney for the d

~

Plaintiff w

istrict in which you file your complaint[.]” ECF No. 1-2 at 2.

as given detailed instructions on how to effect proper service. There was no

excuse to not comply with the requirements. See, e.g., Conyers, 2018 WL 1947073, at *3 n.7

(finding that there

set forth in the Fe

was “no excuse for Plaintiff’s failure to abide by the procedural requirements

deral Rules” when the Court set forth the requirements in an Order). This Court

cannot find a “reasoned basis” for extending time to complete the requirements. Thus, the

Complaint is dism

Health Plans of K

issed without prejudice pursuant to Rule 12(b)(5). See, e.g., Ebert v.- Anthem

y., Inc., 2022 WL 509117, at *2 (W.D. Ky. Feb. 18, 2022) (dismissing a

Medicare appeal because “neither the Department, the Secretary, nor the U.S. Attorney have

been served” within the 90-day window, nor did the plaintiff request an extension); Thaxton v.

Medicare Appeals
cases where dism

serve the proper d

Council, 2015 WL 1731213, at *2 (M.D. Tenn. Apr. 14, 2015) -(collecting
ssal of the action was warranted when p_laintiffs had been instructed how to

efendants and had failed to do so).?

& In addition, though
already conduct an ot
Defendant Becerra’s
No. 17 at 3. Thus, it i

his is enough to dismiss the Complaint, the Court notes here that Plaintiff states that he did
t-of-network consultation. See ECF No. 1 at 6. Further, in his response in opposition to
Motion to Dismiss, Plaintiff states that he later had knee surgery at the VA hospital. See ECF

s unclear to this Court, and was unclear to the Medicare Appeals Council, exactly what remedy

1
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IV.  CONCLUSION
For the reasons discu;é;sed,' this Court grants Defendant Amoah’s Motion to Dismiss with
prejudice. Additionally, the Court will grant Defendant Becerra’s Motion to Dismiss without

prejudice. A separate Order follows.

Dated: March 24,2022 = I8

GEORGE J. HAZEL
United States District Judge

Plaintift is still seeking in this action. See also ECF No. 1-2 at 5 (“Moreover, it is unclear what remedy the enrollee
seeks now that he has received an out-of-network consultation. To the extent that the enrollee requests prior
authorization for orthopedic surgery or another service, the enrollee must seek a new organization determination
from the Plan.”) (citing 42 C.F.R. § 422.566).



Case 8:20-cv-02091-GJH Document 19 Filed 03/24/22 Page 1 of 1 _

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
' Southern Division '

*

CHARLES F. JOHNSON,

Plaintiff, |
. , * :
V. Case No.: GJH-20-2091
' *
ALEX AZAR, SECRETARY OF THE
DEP’T OF HEAILTH AND HUMAN *
. SERVICES, ¢t al.,
*
Defendants.
3
* * * ’ * * * * % * * * * *
ORDER

In acéordance wiih the foregoing Memorandum Opinion, it is hereby ORDERED, by the
United States District Court for the District of Maryland, that:
1. Defendant Amoah’s Motion to Dismiss, ECF No. 10, is GRANTED;
2. Defendant Becerra’s Motion to Dismiss, ECF No. 14, is GRANTED;

3. The Clerk is directed to CLOSE the case.

Dated: March 24, 2022 _ /s/

GEORGE J. HAZEL
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

Southern Division
*
CHARLES F. JOHNSON,
L]
Plaintiff,
V. * Case No.: GJH-20-2091
ALEX AZAR, SECRETARY OF THE v
U.S. DEP'T OF HEALTH AND HUMAN
SERVICES, et al., w
Defendants. *
® » % * w [ 3 w »* %* * * * *
MEMORANDUM OPINION

Plaintiff Charles Johnson brought an action appealing a Medicare decision denying his
request for an out-of-inetwork consultation pursuant to Section 1852(g)(5) of the Social Security
Act, 42 US.C. § 1393W-22(G)(5). See ECF No. 1. Plaintiff named Brenda Amoah, a Kaiser
Permanente case worker, and Xavier Becerra, the current Secretary of Health and Human
Services as Defendants.! The Court previously granted both Defendants’ Motions to Dismiss.
ECF No. 19. Now pending before the Court is Plaintiff’s Motion to Reopen. ECF No. 20. No
hearing is necessary. See Loc. R. 105.6 (D. Md. 2018). For the following reasons, Plaintiff’s
Motion is denied. ‘

. BACKGROUND
The background of this case was described in detail in the Court’s Memorandum Opinion

dismissing this action. ECF No. 18. The Court briefly summarizes that background here. Plaintiff

! Plaintiff originally sued Alex Azar, then the Secretary of U.S. Department of Health and Human Services. See ECF
No. 1. Defendant Becerra was substituted as the proper defendant. See Fed. R. Civ. P. 25.

1
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is a disabled veteran’on a Medicare Advantage Plan. ECF No. | at 6.2 He has had Kaiser
Permanente health iﬁsurance through Medicare for the past twenty-six years. Id. Plaintiff states
that a Kaiser doctor misdiagnosed a leg fracture and allowed an infection to grow in his knee and
he ultimately needed a total knee replacement. Id. He says that his knee replacement felt loose
and he was told by Kaiser specialists that there was nothing they could do. Id. His Kaiser
primary care physician referred him to an out-of-network orthopedic surgeon, but Kaiser denied
him coverage for tha{t out-of-network consultation. /d. Plaintiff appealed that denial to an
Administrative Law Judge, who found that Kaiser was not required to cover the consultation
with an out-of-network provider. ECF No. 1-2 at 3. Plaintiff appealed the decision to the
Medicare Appeals Council. /d. The Council upheld the Administrative Law Judge’s decision. Jd.
The Council informed Plaintiff that he may seek judicial review of its decision by filing a
complaint in the federal district court within sixty days. Id. at 1. Plaintiff timely appealed the
Council;s decision t(’b this Court. ECF No. 1-2; see also 42 U.S.C. 1395w-22(g)(5); 42 C.F.R. §
405.1136(a). Plaintiff filed his Complaint on July 17, 2020. ECF No. 1.

On March 10, 2021, Defendant Amoah filed a Motion to Dismiss for lack of Subject
Matter Jurisdiction pursuant to Rule 12(b)(1). ECF No. 10. On April 12, 2021, Defendant
Becerra filed a Motion to Dismiss for insufficient service pursuant to Rule 12(b)(5). ECF No. 14.
On March 24, 2022,;this Court granted Defendant Amoah’s Motion to Dismiss with prejudice

and granted Defendant Becerra’s Motion to Dismiss without prejudice. ECF Nos. 18, 19. On

April 7, 2022, Plaintiff filed a Motion to Reopen Case.

2 Pin cites to documents filed on the Court’s electronic filing system (CM/ECF) refer to the page numbers generated
by that system. :

| 2
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IL DISCUSSION

A party may move to alter or amend a judgment under Rule 59(e), or for relief from a

judgment under Rule 60(b). See Fed. R. Civ. P. 59(e) & 60(b). “A motion to alter or amend filed
within 28 days of the judgment is analyzed under Rule 59(e); if the motion is filed later, Rule
60(b) controls.” Curémzings v. Nat'l Lab. Rels. Bd., No. CV RDB-16-0216, 2016 WL 6124677, at
*2 (D. Md. Oct. 19, 52016), affd, 678 F. App'x 101 (4th Cir. 2017) (citing Fed. R. Civ. P. 59(e);
MLC Auto., LLC v. iTown of §. Pines, 532 F.3d 269, 280 (4th Cir. 2008); In re Burnley, 988 F.2d
1, 2-3 (4th Cir. 199é)).

The United émtes Court of Appeals for the Fourth Circuit *has repeatedly recognized that
a judgment may be amended under Rule 59(e) in only three circumstances: (1) to accommodate
an intervening change in controlling law; (2) to account for new evidence not available at trial; or
(3) to correct a clear error of law or prevent manifest injustice.” /d. {citing Gagliano v. Reliance
Standard Life Ins. Co., 547 F.3d 230, 241 n.8 (4th Cir. 2008)). “In general, reconsideration of a
judgment after its er£1try is an extraordinary remedy which should be used sparingly.” Id.
(citations omitted). :

To‘support al motion under Rule 60(b), the moving party must show “timeliness, a

meritorious defense] a lack of unfair prejudice to the opposing party, and exceptional

circumstances.” Id |(quoting Hale v. Belton Assoc., Inc., 305 Fed. App’x 987, 988 (4th Cir.

|
2009)). If these requirements are met, the moving party must then show: (1) mistake,

inadvertence, surprise, or excusable neglect; (2) newly discovered evidence; (3) fraud,
misrepresentation or other misconduct of an adverse party; (4) a void judgment; (5) the judgment
has been satisfied, released, or discharged; or (6) any other reason justifying relief. See Fed. R.

Civ.P.60(b). |
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Because Plai;ntiff filed his motion within twenty-eight days of this Court’s March 24,

2022, Order, ECF Nb. 19, the Court evaluates Plaintiff’s motion under the standards of both

i
!

Rules 59(e) and 60(b). Plaintiff fails to meet the requirements under either standard. Plaintiff
states that his case should be reopened because he followed all instructions from the Court and
served all Defendants except the United States Attorney for the District of Maryland because he
was instructed by th&;: Court that he did not have to serve that Defendant. ECF No. 20 at 1.
However, Plaintiff V\E/as informed by this Court and by the Medicare Appeals Council that he was
required to serve the United States Attorney for the District of Maryland. See ECF No 4 at 2;
ECF No. -2 at 2. Tﬁe Court also informed Plaintiff that “[flailure to comply with this order may
result in dismissal without prejudice of the Complaint.” ECF No. 4 at 2. Plaintiff had twenty-
eight days o complete the summons and U.S. Marshal service of process forms. /d. at 2-3. Thus,
Plaintiff was properly informed of his duty to serve the United States Attorney for the District of
Maryland. To the extent Plaintiff is attempting to have the Court revisit its earlier decision
granting both Defeniiants’ Motions to Dismiss, the Court denies to do so. “Where a motion is for
reconsideration of légal issues already addressed in an earlier ruling, the motion is not authotized
by Rule 60(b).” Clark v. Guistwite, No. CV TDC-22-1694, 2022 WL 3358115, at *1 (D. Md.
Aug. 12, 2022) (quoting CNF Constructors, Inc. v. Donohoe Const. Co.,57F.3d 39_5, 401 (4th
Cir. 1995)); Constellation Newenergy, Inc. v. Om Vegetable Inc., No. CV DKC 21-0359, 2021
WL 5839315, at *2 (D. Md. Dec. 9, 2021) (“[l}ike Rule 59(e), Rule 60(b) does not authorize a

motion merely for reconsideration of a legal issue.”) (quoting United States v. Williams, 674 F.2d

310, 312~13 (4th cﬁr. 1982)).
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"HI. CONCLUSION

For the foregoing reasons, Plaintiff’s Motion is denied. A separate Order follows.

Date: January 27, 2023 /s/

GEORGE J. HAZEL
United States District Judge
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l

. IN THE UNITED STATES DISTRICT COURT
' FOR THE DISTRICT OF MARYLAN

Southern Division
CHARLES F. JOHNSON, .
Plaintiff, | *

v'

ALEX AZAR, SEL(ETARY OF THE

Case No.: GJH-20-2091

*

U.S. DEP'T OF HEALTH AND HUMAN  *
SERVICES, et ai.,

Defendants.

* * * W » . * * * | 4 * * %*
|
| ORDER
|

|
For the rcasc"ms stated in the accompanying Memorandum Opinion, it is ordered by the

United States District Court for the District of Maryland that:

. Plaintiff Charles F. Johnson’s Motion to Reopen, ECF No. 20, is DENIED;
. The Clerk SHALL CLOSE the case; and,

. The Clerk SHALL MAIL a copy of this Order and the foregoing Memorandum Opinion

to Plaintiff, |

Dated: January 27,2023 sl
|

GEORGE J. HAZEL
United States District Judge




