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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO

fi

Civil Action Nb- 23-CV-01039-LTB-SBP
• T •

COLBY JEROME HALE EL,
t.;

Plaintiff,

v.

ADAMS COUNTY FIRE RESCUE,
LT. CHRIS RUTTRER,
STEVEN MENDIOLA,
ELIJAH ROMAN,
RYAN NOTARY,
BRENNAN HOUK,
MIKE ANGEti'O,
ROB HABERER,
VERNE ULLRICH,
AARON DIRYCKE,
A.P. AKER, ' ' .
ADAMS COUNTY BOARD OF COMMISIONS, and 
PHILIP WEISER,

Defendants.

ORDER

This matter is before the Court on the Recommendation of United States

Magistrate Judge filed June 29, 2023 (ECF No. 11). Plaintiff has filed an “Affidavit of

Fact Notice of Objections to Magistrate’s Recommendations” (ECF No. 25). The Court
ii

has reviewed'the Recommendation de novo in light of the file and record in this case. 

On de novo review, the Court concludes that the Recommendation is correct.

Accordingly, for the foregoing reasons, it is
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ORDERED that the Recommendation of United States Magistrate Judge (ECF
: 1No. 11) is accepted and adopted. It is

FURTHER ORDERED that the Prisoner Complaint (ECF No. 1) and this action

are DISMISSED WITHOUT PREJUDICE pursuant to Fed. R. Civ. P. 41 (b) for the

Plaintiffs failure to comply with the pleadings requirements of Fed. R. Civ. P. 8. It is

FURTHER ORDERED that leave to proceed in forma pauperis on appeal is
i j

denied without prejudice to the filing of a motion seeking leave to proceed in forma 

pauperis on appeal in the United States Court of Appeals for the Tenth Circuit. The 

Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this dismissal

would not be taken in good faith. It is
j!

FURTHER ORDERED that all pending motions, including ECF No. 21 are 

DENIED as moot.

DATE6: August 9, 2023

BY THE COURT:i v

Is
s/Lewis T. Babcock

LEWIS T. BABCOCK, Senior Judge 
United States District Court
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Appeal Documents
1:23-cv-01039-LTB-KLM Hale-El

i

v. Adams County Fire Rescue et
al
ALLMTN.CC
Filer, JD1,MAGR,PCR,PS4

U.S. District Court - District of Colorado

District of Colorado

Notice of Electronic Filing

The following transaction was entered on 7/14/2023 at 10:32 AM MDT and filed on 7/13/2023 
Case Name:
Case Number:
Filer:
Document Number: 16

Hale-El v. Adams County Fire Rescue et al
1:23-cv-01039-LTB-KLM
Colby Jerome Hale-bl

Docket Text:
NOTICE OF APPEAL AND NOTICE OF REMOVAL 28 USC §§ 1441-1446 IN PURSUANCE OF 28 
USC § 1251(b)(1), ORIGINAL APPELLATE JURISDICTION THROUGH DIVERSITY OF CITIZENSHIP 
28 USC § 1332 (a)(2) as to [11] RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE re 
[1] Complaint filed by Colby Jerome Hale-El by Plaintiff Colby Jerome Hale-El. (pklin,)

l:23-cv-01039-LTB-KLM Notice has been electronically mailed to:

l:23-cv-01039-LTB-KLM Notice has been mailed by the filer to:

Colby Jerome Hale-El 
#202300003080 
Denver Sheriff Department 
P.O. Box 1108 
Denver, CO 80201

1 he following document(s) are associated with this transaction:

Document description:Main Document 
Original filename :n/a 
Electronic document Stamp:
[STAMP dcecfStamp_ID= 1071006659 [Date=7/14/2023] [FileNumber=9239684-0 
] [881d2fc08729350a7blc53a9dlc0f6209284e96528da08e8287f86260eaa6a9816e  
54904164037f7b41402288abc03c44fb371b04919d0e6a4a738ecl23958fe]]



Other Documents
1:23-cv-Q1039-LTB-KLM Hale-El
v. Adams County Fire Rescue et
al
ALLMTN,APPEAL,CC 
Filer, JD1 ,MAGR,PCR,PS4

U.S. District Court - District of Coloradoi

District of Colorado
i

Notice of Electronic Filing

The following transaction was entered on 7/19/2023 at 8:50 AM MDT and filed on 7/18/2023 
Ha.'s-El v. Adams County Fire Rescue et al 
1:23-cv-01039-LTB-KLM

Case Name: 
Case Number:

Co:by Jerome Hale-ElFiler:
Document Number: 19

Docket Text:
NONCONSENT to Jurisdiction of Magistrate Judge by Plaintiff Colby Jerome Hale-El. (pklin,)

1:23-cv-01039-LTB-KL VI Notice has been electronically mailed to:

l:23-cv-01039-LTB-KL VI Notice has been mailed by the filer to:

Colby Jerome Hale-El 
#202300003080 
Denver Sheriff Department 
P.O. Box 1108 
Denver, CO 80201

The following document(s) are associated with this transaction:

Document description:Main Document 
Original filename:n/a 
Electronic document St imp:
[STAMP dcecfStamp_ID=1071006659 [Date=7/19/2023] [FileNumber=9245437-0 
] [64531 dd396153fb91 Ocdla288b60a770ecdb70a0f4f79a617cf2b213a5f56f7582a 
Cd6b654c035df870ed84c'616c4fl394a5cl8c60bcb59784ael2caf623e090]]
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FILED ■
United States Court of Appeals 

Tenth Circuit

7-

UNITED STATES COURT OF APPEALS
May 16, 2023FOR THE TENTH CIRCUIT

Christopher M. Wolpert 
Clerk of CourtCOLBY JEROME HALE-EL,

Plaintiff - Appellant,

No. 23-1115
(D.C.No. L23-CV-00008-RMR-SKC) 

(D. Colo.)

v.
t

DENVER COUNTY JAIL; SHERIFF 
ELIAS DIGGINS; STEVEN FRANCIS; 
OFFICER MONTOYA, JOHN DOE, 
Male, Sgt.; JOHN DOE, Male, Deputy; 
JOHN DOE, Male, European Descent; 
JANE DOE, Female, European Descent,

Defendants - Appellees.

i
ORDER

Before HOLMES, Chief Judge, MATHESON, and CARSON, Circuit Judges.

This matter is before the court on: (1) the jurisdictional show cause order it issued

on April 13, 2023; and (2)pro se plaintiff-appellant Colby Jerome Hale-El’s response.
■

Upon consideration of these materials, the district court docket, and the applicable law,

the court dismisses Mr. Hale-El’s appeal for the reasons it sets forth below.

Mr. Hale-El brought the action underlying this appeal pursuant to 42 U.S.C.

§ 1983. On referral, Magistrate Judge Gordon P. Gallagher recommended that the district

court dismiss all claims and all parties except for Mr. Hale-El’s “excessive force claim

asserted against Defendants Montoya, John Doe Sgt., John Doe Deputy, and John Doe

i



European Descent in their individual capacities.” [ECF No. 12 at 10]. Mr. Hale-El did not

file timely objections to Judge Gallagher’s Recommendation. t

The district court accepted and adopted Judge Gallagher’s Recommendation and

dismissed all claims except Mr. Hale-El’s “excessive force claim asserted against 

Defendants Montoya, John Doe Sgt., John Doe Deputy, and John Doe European Descent

in their individual capacities.” [ECF No. 15 at 2]. That claim remains pending.

Mr- Hale-El’s failure to timely and specifically object to Judge Gallagher’s
i

Recommendation is arguably sufficient to constitute waiver of his right to appellate

review of the district court’s factual and legal determinations under this circuit’s “firm

waiver rule.” See Morales-Fernandezv. I.N.S., 418 F.3d 1116, 1119 (10th Cir. 2005).

However, our enforcement of the firm waiver rule is ultimately discretionary, see

Morales-Fernandez v. I.N.S., 418 F.3d 1116, 1119 (10th Cir. 2005) (invoking “our
i

discretion” in determining whether to apply the firm-waiver rule), and, even if Mr.

Hale-El had filed timely and specific objections to the Recommendation, we lack •

jurisdiction to review the order he seeks to appeal because that order is not final and is

not otherwise appropriate for interlocutory review as discussed below. See Handy v. City

of Sheridan, 636 F. App’x 728, 733 (10th Cir. 2016) (unpublished) (distinguishing

between the “discretionary waiver rule” and jurisdiction in the context of unpreserved

challenges to a magistrate judge’s order). Accordingly, we do not further consider the
i

applicability of the firm waiver rule to this appeal, but focus instead on our jurisdiction to

review the order Mr. Hale-El seeks to appeal.

2



This court has jurisdiction to review final decisions of the district courts, see

28 U.S.C. § 1291, and specific types of interlocutory and collateral orders not applicable

here, see § 1292(a) (allowing interlocutory appeal of certain orders regarding injunctions,

receiverships, and admiralty cases); Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541,

545-46 (1949). Piecemeal review of interlocutory orders is generally not allowed. See >

28 U.S.C. § 1291; Southern Ute Indian Tribe v. Leavitt, 564 F.3d 1198, 1207 (10th Cir.

2009); see also United States v. Nixon, 418 U.S, 683, 690-92 (1974) (“The finality

requirement of 28 U.S.C. § 1291 embodies a strong congressional policy against i

piecemeal review, and against obstructing or impeding an ongoing judicial proceeding by

interlocutory appeals.”).

The district court case remains pending. Accordingly, the district court’s order of

partial dismissal is not final. See id. Nor is the order Mr. Hale-El seeks to appeal !

immediately appealable under § 1292 or otherwise: (1) it does not pertain to an

injunction, a receivership, or an admiralty case, see § 1292(a); and (2) the district court

has not certified the order for immediate appeal, see § 1292(b). The court finds Mr.

. Hale-El’s arguments to the contrary unavailing.

For the foregoing reasons, this court lacks jurisdiction over this appeal.

APPEAL DISMISSED.

Entered for the Court

CHRISTOPHER M. WOLPERT, Clerk
3
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Notices
1:23-cv-Q0359-LTB-KL M Hale-El !
v. Thornton Police Department et
al
ALLMTN.CC
Filer,JD1,MAGR,PCR;bS4

i

U.S. District Court - District of Colorado

District of Colorado

Notice of Electronic F iling

The following transaction, was entered on 7/12/2023 at 2:45 PM MDT and filed on 7/12/2023 
Hal 2-El v. Thornton Police Department et al 
1:2 l-cv-00359-LTB-KLM

Case Name:
Case Number:
Filer:
Document Number: 35

Coby Jerome Haie-El

Docket Text:
NOTICE by Plaintiff C Olby Jerome HaJe-EI (Attachments: # (1) Envelope) (pklin,)

oi Ap pe»i To pke C-carf

1:23-cv-00359-LTB-KL VI Notice has been electronically mailed to:

l:23-cv-00359-LTB-KL vl Notice has been mailed by the fder to:

Colby Jerome Hale-El 
c/o Denver Sheriffs Offiele 
P.O.Box 1108 ■[
Denver, CO 80201

:

The following document('s) are associated with this transaction:

Document description:Main Document 
Original filename:n/a 
Electronic document Stamp:
[STAMP dcecfStamp_ID=1071006659 [Date=7/12/2023] [FileNumber=9236414-0 
] [Ia08464f4864bb8cf62a658b5acl3de8b69107232474c5274b70a99a3861eddll47  
Cc31be92a0e45bd99aa8d'07293b327ef4220c2e3aae29f545c39alb5fl2bd]]
Document description:Envelope 
Original filename:n/a 
Electronic document Stamp:
[STAMP dcecfStamp_ID-1071006659 [Date=7/12/2023] [FileNumbei-9236414-1 
] [441 Ic7f4baa93d799ee08d511324476e87al790b7ead5fl40cc67ee4c8ab419c9be 
e7f4838521 f963b86bc6dd431 ddc 1 f9d2c0a67e68b032e602255b965adfa8]]
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want to know if he’s going to be requesting additional discovery?

I just, kind of, want it—not kind of, I do want it on the record 

that he has the ability to expedite the discovery process from our office by 

requesting that he gets everything because often times we’ll put them on the disc 

and then an investigator will bring it over to him.

1

Ms. Doyle:2

3

4

5

The Court: Uh-huh.6

Ms. Doyle: My understanding is that if we have a request for discovery 

from Mr. Hale, it may help expedite getting him those discs.

The Court: Do you need a written request, or can he make a verbal

7

8

9

request?10

Ms. Doyle: That’s what I’m—

I thought I made a verbal request last time I was in here.

The Court: Well, he did—Mr. Huisman (Phonetic) was present, Mr. 

Huisman noted his request at that stage for purposes of discovery and any 

additional discovery. I don’t know if that reached your notes or whatnot, but he 

did make the request verbally.

Ms. Doyle: And, I had initially sent in that request because I handled 

the return filing date, I just happened to be in here. So, that’s how we got the first 

two discs over to him. I’m trying to wait on my support staff to educate myself 

how they—how it helps expedite the process just because I’m familiarwith.it. I 

believe he can file written requests to our office and that will help the process.

The Court: That’s correct as well. So, Mr. Hale, it probably would be 

best, since you said you already have a motion ready for discovery, you need to 

go to the library as soon as possible and get that motion filed. In other words, get 

that mailed. It’ll come here. It will be in the file; the district attorneys will have

11

. Mn Hale:12

13

14

15

16

17

18

19

20

21

22

23

24

25
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notice of that so they can make sure that they expedite that aspect. - ■ ;/!T1
f 1 ’ ’ ’• f

I got a question. I don’t have twenty years ijrthiS field "Mr. Hale:2

because mine is electronics.. So— , , 

The Court:

3

Which is probably why you should/have an attorney but go4
/ahead.5 //

--but I thought, like, the lasftime I was put in an oral motion. 

The Court: That’s exactly what I just stated, so we just said that, but

Mr. Hale:6
!;

7
>•

sometimes, and not sometimes, but all the time, the courts prefer things in writing 

so that you can protect the record and it’s'eastert SO, if you have a motion, as 

soon as you get down here, ask the deputies when it’s your time to get to the

8

9

10
C7 C...... i .

library to get.tha.t motion filed..so,that,you pan makeeure. that,that’s on-thejecord 

and in the file if you will. X,

li
\\

12m TMr. Hale: ■ Well,-you know,' I talkedto them dt the-^af the library and 

they told me that I cafi just bring it up .here and just hand it to you ail.
The Court/ We don’t generaliy,take motions like that,.but quite frankly, 

at this stage for expediting purposes, can Tsee the motion? Can you har^d it to ... 

the—can you hand it to, Corey, is it? Can you.bring that motion up here and

whatnot? Sorry. And, I know you don’t have a copy of this, Ms. Doyle, so, give
/ ■ 

me,a moment. If we need to, we can make a copy of it for you.

Mr. Hale:

i/O 13

O14
<U\ oY-\ 15

16m
17

18

19
i

I already got one.

The Court:.....You, have an extra copy? ,

Mr. Hale: ’
■vmK- ■ T/ ■' 4 . ... 4 :' . . - '

The Court: That can go to Ms. Doyle?

20 /
/21/ v i//

/ Uh-huh./ 22 •' \ •
//

/ 23y

Mr. Hale: Uh-huh./ 24,

The Court: Okay. Can you hand that to the deputy or whatnot? Or, or—25

/ \

OTfW 5T£)t
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FILED
United States Court of Appeals 

Tenth CircuitUNITED STATES COURT OF APPEALS

September 1, 2023FOR THE TENTH CIRCUIT
Christopher M. Wolpert 

Clerk of Court
COLBY JEROME HALE-EL,

Plaintiff - Appellant,

No. 23-1269
(D.C.No. l:23-CV-00359-LTB-SBP) 

(D. Colo.)

v.

THORTON POLICE DEPARTMENT, et
al.,

Defendants - Appellees.

ORDER

This matter is before the court sua sponte following the opening of this appeal. We

have identified a probably procedural defect that could result in summary dismissal. See

10th Cir. R. 27.3(B). Specifically, we believe the appellant may have waived appellate

review of the district judge’s order accepting the magistrate judge’s recommended

disposition and the judgment dismissing the case because he did not file objections to the !

recommendation. Regular proceedings in this appeal, including briefing on the merits, are

suspended at this time and pending further order of this court. Id. at 27.3(C).

The appellant was advised on the recommendation about the necessity of filing

objections with the district judge to preserve any potential right to appellate review. ECF

No. 31, n. 1; ECF No. 36 (granting an additional fourteen days to object due to a change

of mailing address). The district court docket does not show that the appellant filed

objections to the recommendation. And the district judge’s order adopting the magistrate



judge’s recommendation of dismissal stated that the appellant did not file any document

specifically and expressly objecting to the recommendation. ECF No. 38, p.2.

On or before September 15,2023, the appellant shall file a memorandum brief

addressing the following question and no other: whether he waived appellate review of

the dismissal order and final judgment because he did not file timely and specific written

objections to the magistrate judge’s recommendations adopted in the district court’s final

order? See 28 U.S.C. § 636(b)(1)(C); Moore v. United States, 950 F.2d 656, 659 (10th

Cir. 1991) (“[Fjailure to make timely objections to the magistrate’s findings or

recommendations waives appellate review of both factual and legal questions.”); see also

Wardell v. Maggard, 470 F.3d 954, 958 (10th Cir. 2006) (firm waiver rule applies to pro

se litigants if informed of time to object and consequences of failing to do so); Wirsching

v. Colorado, 360 F.3d 1191, 1196 (10th Cir. 2004) (describing interests of justice

exception). Any response filed shall address this appeal specifically.

Failure to file a timely and complete response to this order to show cause may be

grounds for dismissal of this appeal without further notice for lack of prosecution. 10th

Cir. R. 42.1.

Entered for the Court 
CHRISTOPHER M. WOLPERT, Clerk

s

By: Allie Parrott
Counsel to the Clerk
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