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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix __A 
the petition and is
[ ] reported at
[ ] has been designated for publication but is not yet reported; or, 

is unpublished.

to

5 or,

The opinion of the United States district court appears at Appendix __B 
the petition and is

reported at U>5,,App. Lgxtk

to

; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix ______to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the _ 
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

1.



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
7—f?—&&T&3 S~t5-&3was

[ ] No petition for rehearing was timely filed in my case.

^S^A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: 7~~ 17 ~ 7^?% ?______ , and a copy of the
order denying rehearing appears at Appendix__d

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including __ 
in Application No.

(date) on (date)
A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix_______

[ ] A timely petition for rehearing was thereafter denied on the following date: 
______________________, and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No. __ A

(date) on (date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

*



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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STATEMENT OF THE CASE
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On November 7, 2001, Mr. Salley fired his original trial 

counsel, John Meyers, because he didn't object, like Mr. 

Salley wanted him to, to the government's request to exclude 

time under the Speedy Trial Act.

On November 9, 2001, John Meyers, filed a motion to have 

Mr. Salley evaluated to determine his competency to stand

(CR 15; 11-14-01 RT 2-3) Mr. Salley was then evaluated 

by a Bureau 'of Prisons psychologist. The psychologist found

trial.

that Mr. Salley was competent to stand trial and make 

decisions regarding his case. (See Dr. Preston's Report P. 

United States v. Salley, 246 F. Supp. 2d 970, 972 (N.D. IL.

8.)

2003)

On March 21, 2002, the grand jury of the Northern 

District of Illinois returned a Superseding indictment 

charging Mr. Salley with: count one-attempting to kill Chicago 

Police Officer Airheart while he was attempting to help FBI 

agents arrest Mr. Salley (18 U.S.C. §§ 1113, 1114); counts 

two, five, seven, and ten-firing^a gun during a crime of 

violence (18 U.S.C. § 924 (c) (1) (A) (iii) ) ; count three- 

assaulting, resisting, opposing, impeding, intimidating, or 

interfering with Airheart while he was assisting FBI agents 

(18 U.S.C. §§ 111 (a) (1) & (2)); count four-holding Airheart 

hostage in order to prevent the FBI from entering the 

apartment that he was in (18 U.S.C. § 1203); count six- 

attempting to kill FBI Agent Kissinger (18 U.S.C. §§ 113,

114); counts eight and nine-assaulting, resisting, opposing,

impeding, intimidating, or interfering with FBI agents while



'-y-

they were performing their official duties (18 U.S.C. §§ 111 

(a) (1) & (2)) ; count 11-possession of a firearm after being 

convicted of a misdemeanor crime of domestic violence (18

U.S.C. § 922 (g)(9); countl2-armed bank robbery on August 17

2001, (18 U.S.C. §§ 2113 (a) &.(d)); and counts 13 and 15-

brandishing a gun during the comnjission of a crime of

violence. ( 18 U.S.C. § 924 (c) (1) (A) (ii) ; Cr22.)

On April 4, 2002,- Mr. Meyers filed a motion to withdraw 

as Mr. Salley's counsel due to a irreconcilable breakdown in . 

the attorney-client relationship. (CR26) The court granted 

this motion on April 10, 2002 and appointed Kent Carlson to 

represent Mr. Salley. (4-10-02 RT 4-6.)

On April 26, 2002, Mr. Salley filed a motion to proceed 

pro se with the appointment of standby counsel. 

court denied this motion because Mr. Salley would not answer 

the court's questions as part of the colloquy waiving his

right to counsel. Mr. Carlson then asked for a new competency
#

evaluation. The court denied this request as well.

RT 4-12.)

(CR 29.) The

( 4-29-02

On May 23, 2002, Mr. Carlson filed a motion to withdraw

as counsel. The court held a hearting on the motion on May 29, 

2002. At that.time, Mr. Salley lectured court.

4.) United States v. Salley, supra, 246 F.Supp. 2d at 973. The 

court then continued the hearing.

( 5-29-02 RT 3-

(5-29-02 RT 7.)

On June 5, 2002, due to the court's concern that the
7 o-P lb



original mental health evaluation of Nov. 14, 2001, did not

address whether Mr. Salley could adequately cooperate with#
counsel, the court concluded that Mr. Salley needed to be sent

back for a further evaluation to make this determination.

However, Mr. Salley refused to"speak to the psychologist. 

United States v. Salley 246 F. Supp. 2d at 973; CR 66.

The court then ordered a second evaluation which was 

conducted by a different psychologist. She concluded that Mr. 

Salley had delusional thinking which would hinder his rational 

understanding of the proceedings #and ability to assist 

counsel. Therefore, she concluded that Mr. Salley was not 

competent to stand trial. United States v. Salley, 246 F.

Supp. 2d 970, 973 (N.D. IL. 2003) (CR 66) .

The government then asked to have Mr. Salley evaluated 

again by a psychologist and a psychiatrist that it had hired. 

The court granted this request.. (9-25-02 RT 2-4, 7.) The 

psychologist and psychiatrist who wrote the report and later 

testified could not tell whether ,Mr. Salley was delusional. 

However, he concluded that Mr. Salley was competent ’to stand a 

provisional trial.

On October 31, 2002, the court held a competency hearing. 

(10-31-02 RT.)

On January 31, 2002, the court issued an order and a 

published decision which was docketed on February 3, 2003. The

court concluded that Mr. Salley backed the capacity to
S tt



cooperate with counsel. Therefore, the court committed Mr. 

Salley to the custody of the Attorney General for treatment in 

a suitable facility. The court ordered that he be returned to 

the court after 90 days and that a report be given to the 

court about whether Mr. Salley'"had been restored to 

competency. United States v. Saliey, supra, 246 F. Supp. 2d at 

980. (CR 66)

This order of commitment was never vacated or set aside. 

It is impossible that Mr. Salley's commitment order was ever 

vacated ,or set aside while he was still subject to 

hospitalization all the way to and through trial as indicated 

by the docket of his criminal case.

Mr. Salley filed a timely notice of appeal on February 

10, 2003, pursuant to F.R.A.P. 4(b) (CR 67)

the court ordered that Mr. Salley's

evaluation period would actually began when he arrived at the
#

Federal Medical Center at Butner, North Caralina and end on 

June 20, 2003. (CR 69)

On March 7, 2003,

On May 21, 2003, Mr. Salley's appointed appellate counsel

filed Mr. Salley's appellate brie1^ # 03-1455 wherein he

brought to the appellate court's attention three issues:' 1)

that Mr. Salley was required to be afforded the opportunity to

testify, to present evidence, to subpoena witnesses on his

behalf and to confront and cross-examine witnesses at the

competency hearing, (18 U.S.C. §§ 4241 (c); 4247 (d)) and that
^ <3-f^ [io

i
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concluded and the Court concluded or estopped that Mr. Salley
v

was competent to stand trial and'ordered the parties to submit 

a brief memorandum of law concerning among other things. the 

advisability of appointing a mental health advisor to the 

court during a provisional trial as was recommended by Dr. 

Dietz and Dr. Roesch in their October 12, 2002 Report. See

!

Dietz and Roesch Report 10-12-02#at 10-12. See also Mem. Op.

and Ord. at 12-13 (CR96)

The district court dept Mr. Salley under the 

hospitalization of the Attorney General all the way up to

trial. See CR 103, 104, 107, 109, 111, 117, 120, 125, 126,

127, 129, 130, 131, 132.) Mr. Salley has never been discharged 

from hospitalization to this day, as commanded by 18 U.S.C. §

4241 (e)

On October 3, 2005, a provisional trial began. (CR 152)

On October 25, 2005, Mr. Salley was found guilty on all 1

5 counts. (CR 175)

On February 9, 2006, the distruct court entered a second f

judgment without jurisdiction because the first judgment of 1- ;

31-2003 had not been vacated or set aside to this day.
0

On March 16, 2009, Mr.SAlley filed a Rule 60 (b)(5) 

motion in the middle District of Florida, which the Court

Characterized as a §2241 petition and transferred the case to
■ ithe Northern District of Illinois, where it was designated

u o-P u



case # CV09-4057 and was assigned to Judge Shadur. Judge 

Shadur treated the motion as to vacate pursuant to § 2255 

which, as he memornadized, should have been assigned to the 

sentencing judge, judge Andersen. See CV09-4057,

15. CV09-4057 was eventually reassigned to judge Andersen. See 

CV09-4057, CR 17.. This reassignment was caused by the 

Executive Committee of the Northern District of Illinois who 

treated the motion as one to vacate pursuant to § 2255. See 

CV09-4057; Memorandum dated August 27, 2009.

CR 6-8, 14-

;

#

»

»

;
»

»
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On August 11, 2009, the United States Court of Appeals 

for the Seventh Circuit also treated the motion in case # 

CV09-4057 as a collateral attack pursuant to § 2255 rules and 

subject to Circuit Rule 22.2 governing successive petitions 

pursuant to § 2255. See 09-2932- (U.S.C.A.) dated 8-25-09.

f

f

I
I

0

On July 29, 2009, Judge Andersen denied the motion that 

had been reassigned to Mr. Salley's criminal case, CR01-0750,

CR. 191

On October 15, 2009, Judge Andersen denied the same 

motion again dressed as case #CV09-4057, CR.17.

On September 16, 2011, Mr. Salley filed a petition for 

Writ of Habeas Corpus § 2241 etc. in the United States 

District Court District of Arizona (Tucson Division) where it 

was designated case # IV11-00586. ER1-4

2011, Mr. Salley filed a Memorandum of Law 

and a Motion to Return the Equivalent of Property Seized by th

On October 20,

e Government. CR 5-6.
■i.

2011, Mr. Salley filed an Evaluation ofOn November 10,

Property. CR.8.
0

■i

On January 31, 2012, the court denied the Motion for the

Return of Property and the Petition for Writ of Habeas Corpus 

and granted the Application’ to Proceed In Forma Pauperis and

declined to issue a certificate of appealability, which Mr.
13 of- 1 b



Salley never requested.
*

On February 13, 2012, the district court denied the 

Petition's Motion for Reconsideration and again, denied to 

issue a certificate of appealability even though one is not 

required and Mr. Salley did not request one.

On May 17, 2012, Mr. Salley filed the "Notice Of Appeal 

Pursuant To 28 U.S.C. § 1291 From A Denial Of A 28 U.S.C. § 

2241 Habeas Corpus Motion And Reqyest For A Briefing Schedual" 

but the district court construed the notice as a request for a 

C.O.A. which is jurisdictionally barred and■precludes review 

of the judgment appealed from in a § 2241 proceeding. The 

notice was designated case # 12-16202.

On August 30, 2012, Mr. Salley filed a circuit approved 

pre-printed Informal Brief, Certificate of Appealability, and 

other papers and exhibits. It was mailed with a Delivery 

Confirmation #0306 2400 0003 2086,3546 delivered on 9-1-12. To 

. date, the clerk of the Appeals Court has not docketed the 

brief nor motions nor the proof of service.

On September 25, 2012, Mr. Salley mailed a request for a 

docket sheet and status to see if the Informal Brief had been

entered.

On October 2, 2012, the U.S. Court of Appeals for the 

Ninth Circuit in only a two1 judge*panel denied the request

for a C.O.A. that Mr. Salley never made.
IH of |L
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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