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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.
OPINIONS BELOW

[‘w’{ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix B to
the petltlon and is

[ ] reported at ; O,
] has been designated for publication but is not yet reported; or,
\/] is unpublished. :

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at : or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears dt
Appendix to the petition and is

[ ] reported at ; ; or,
[ 1 has been designated for publication but is not yet reported; o1
[ 1 is unpublished. .

The opinion of the court
appears at Appendix to the petition and is ‘

[ ] reported at _ o,
[ ] has been designated for publication but is not vet reported; or,
[ 1 1s unpublished.




-JURISDICTION

[\_/ For cases from federal courts:

The date on which the United States Court of Appeals decided my case

was 102k [202

[\A No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certioraii was granted
to and including : (date) on (date)
in Application No. _.__ A

The jurisdiction of this Court is invoked under 28 U. &, C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. _A__ |

The jurisdiction of this Court is invoked under 28 U. & C. §1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

E\o)\«ér. Awendment Crue) and Unusual PunishmenT

Fourteen Apendment Due Process Violation



o ®
STATEMENT OF THE CASE
Almest Six yeofs ag, the Calvioraio Realth Care. Services
(HCS) dmgmse& petfioner as high 1Sk medical. The fespon-
dent fepresents Hhe HCS and makes deqisions perfuiing
fo the. pehit oner's claws. hround 9111203, petioner's

cell mate Started S oKing C\ga( eires dmy . The Cattec -

bonal Dfficers (C.0) donot enforce the. no Smoking

e n Yewing | d\% ne asked C.0. Salmon for a cellc \\mwje
aiound the end of September, K04, bk was dened, Pe-
hhones (equaﬁﬂ,d Smg\e. cell status Som Fhe. vespondert
ot 10015120, due o his M\\( sk medical condrhon and
fhe exposufe to the hazavds from Cgavette Smoke. but was

denied. The pefinoner 15 0 Sefvor CiTizen and hus cel\ mate.
15 ey years s jutior. |




REASONS FOR GRANTING THE PETITION

Prison medhcol ofhicials have the outhority testcting
ot hmifing 1nmate’s housing opfions, but refuse o do so.
There fore, the. pernioner's enly option for rehef s To
pefin DM& court Tor deliberate u &ﬁﬂmce

Pehhoner Sbu%\ﬁ medical Services WnTervention for single

cell status From HCS, on 1Blis1A0A, but was demed, the
10501 \)Q'\"(\Cj thal '@espoxf\de\ﬁ clawmed {hey had 1o ‘ju\msf

dichion over the 1SSUE., F\\a@edg,mpmdmﬁ Jiolated

pehianer's Enucteenth hrendwment nghts hecause the
gt o live 10 00D SmeKing env oramert, Tile 1582

%%(1\(0\ 184 (a), 15 0 prote ocred libe {N interest reog-

nzed b‘y the Due Process Cl aus of e consthitufion, WS,

<
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Const. amend. \@inch Cprotects all i@ates w all facilimies,

LS. Suptente Court Rule 10, because stafe stafules That cre-
ate hberty Inferests afe ertled o the. ‘\)(O'cedvm\ p?o’r ect- |

100 OF dug. process, WolFf v, MeDonel), g 1S, 5570914,
The vehle Sor enforce ment of s right 1 YA US.CRIARS for

de\bherate W\d\ﬁe(emi Bronchv. Tunnell, 437 € 34 134,138 |

(4 0 1991), T s reasonoble To presure That the Respondent's
[ dehberate ndifference ] ext ends Yo allbnmat ES]S"\A\jje CT 0
Qgafette smoke. exposufe., LRule 01,

Tudgemertt as o matter of Yaw 1 reviewed de novo by the 0p-
nellafe. court, Prece v. Mol nomah Courty, T £ 30 1032 (4

(e, 1990), T order o avord an WnjuSTICE, WE May consider o
legal argument not pf esented i the distnct cowT, Dono-
O V. Cf\so‘)roMo\ LEAF 14 B, 314 (adn L. \"\%_l\‘ (See, hppen-

b.
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ldx Chppx) B, @bt Dlnes 3. @

Title 16 $3198 (M), Tobacco or tobacco (c,\meﬁproduds', o

71112005 and theceatter, Sroking, osSession, or st of obac-
co producs by Innates ander he jasdiction of The De-
parfment, or any other persons Whete inmafes are housed
ot defaned (s pm\\\\sﬁﬁd Title 15 33199 (0), tmates violahng
the provisions of Section 3184 Shall be subject to he Wmate

disciphnary methods. |
The. % Cir. has ke wise. used W\L Ma /\da’mW ang m%e fest

to defermune hat state starutes of requlations have Created
\'\\QB‘('JY\) wrerest within the Meaning of the Fourteenth
hmendment, Mendoza v. Blodgett 4LDF.2d 1425, RRCICH

LA, T ﬂv\qug a state - defwned prtﬁtﬁcd Wbyt Y

infevest, the court noted that the. \’ﬁ%bﬂ(fﬂoh confained
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pm icu amcd‘m&mds and crifena a‘\md exp\\c‘ry

M \d(ﬁow language., 1d.
Title 1S 323198 (D), 199a), A, are. STaufes that

use. mandatory language Yo bind an officials duscrehon.
Under, Hewidt . Helns, 454 0.5, 17104473, The. state haS Cre-

afed a protected iverty wferest thaf ofhicials must alhere Yo.
[Tl 1S 3], states That i cases where Single.
el stotus 15 ve commended by chincal staff due o medical

concenns, vesirchions which may lim the nmate’s hous-

ing, ophions.... 0 cassrfvcation committee. shal) consider

he clinical recommendations.... by the evaluating chini-

cian with ossistance. fromthe chimcian who parficiates
nhe committee. . review the nmates case Tactors when
deiLHM\Y\\V\g Yhe hous Ing ass&gv\mer\‘r, |

8.
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over the issue. Tn denying petoner o chincal Commit-
fee feview OF his case ‘mc‘vo‘rs,rﬁpomm olegedly Vio-

lated his due PrOCESS (contwnued on pa, 1DY...
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fghts, Carlo v. @y ok Curo, 105 F. 34 ii@ftsh Cr. 1957
The. dp?e\’\ee‘s “dehberate indifterence o the app&\\m 5

medica) Concerns fegarding Singe cell stafus s cruel and

unusual panishraent, viclahing the. ConsT.ivend. b Estelle v
Garble, 530S, 91 104-0b, 504, 24 251,97 5.0, 285 (H1L).

C. Distriet Court's Errors

1 Eerors i Discussion

The appei\ee olleges 0 “bist-for” couse of ﬂwe\\m‘s alleag-
Hon o o U\Y\Y\eo\\ﬁ\\; wing condifion ond That ﬁ\ey O neT|
diectly responsible for 1t, however, appellee has o duty fo
inthate o cimcal comevtreereview of Qppe\\avﬁ‘s medical

cm\dﬁ ons, under Tifle 1533264 (5), Supd, Decouse Netther

the appe ot nof fhe person vio oﬁmg 3188 () 2189 (a),

hove the authority Yo enforce focil Wy rules and tequ latons.

NV
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s Jappel ot Yo walk oY cells with o strong odot of Cl gorette:

The appellant @Iy cbligation 1sTo dbxcbb‘y the nes] o
or face. discyphnary acTions, ony f the. COs would pes form
fhesr duy Yo enforce. the o smoking policy. Rppellant does |

et need o Spcmﬁm\w name. all of the PEFSORS TESPoNsi-
ble-for the wawderit, Louny Zawota, b F. Supp. 2d WS

(5.0, Col. 2001, The C.OX dwecm (eSPORSy ble for exforey g

Coules ond regulad ns i Yol WIng, wete winessed by the

seke. and say of do nothing obout 1,

The appeliee. claims They do ot have the powier 1o Stop
fhe smoking of ensite appellant’s exposure 1o such seke
W et confinue. This s Q\N%rut,beco\use &ppe\\ee has the
outhority To tiate o move of he. appellant, THle 153304 |
(DY, who was dhagnosed as high rsK medicol by the HCS

1.
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DImoST Sour V@ agm(ﬁppe\\m\‘v Re&.ﬁ\« o doctor, on
2191202, o discuss s heolth and the hazards ofmg‘dre_ﬁ e
smoke), o asingle cell, Td., where the appellant could
Significantly verove. exposute To external Coufside of s
cel\) second hand cigareffe Smoke with the use of o door |
sack, o the bottom of the. doot, an iernal fan, ond hen
We window B e5Eectve venhilation. '

The 015, Suprewne Court has held thotr officiols can be on
nohice that Shewr conduct viclates the. constiiuion even in
novel fackual crcumstances. The appe lees conduct Moy
be clearly esfablished as being violafion of constrtu-
honal standards of “protected hberty interests even i this
specific conduct hos net previously been oddressed by |

code o Cases, Hope v. felzer, 536 1.5, 730 L2000,

Ly
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D, STNDARE@OE REVIEW @

1. Sofe’s No Co%v\\mh\e Clawms Defense

The dtack cour’t (DO defermined That appellant has not
dertified any cogrizable claws for for fehiet, howeved pro-
fected Wberty tnferests created by stafe stafutes, Title 158 |
$NEREEA), 215, 306ANE), Supra, awe enfifled fo the pro- ?

cedufal profechions of due process, Wolft v P\CDM\Y\Q\S\/\@%
ond o Yegal argument, not allowed o be. presented w DC,
w-\)e considered e ap@e\\aﬁi p(OCﬁE(i\\‘\CBS,DD\'\D\/(m \,

Crisotomo, Supra.

DC found thal appetlant 1s w_%mved onlN a short and
i Statement of the. clawn Shewing that the pleader s en-
irled fo velief, bur it is constifufionally permissible for

i appeate court o ewelgh a%mvm‘m% occumstances

13,
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inthe present (‘,becfmse that exror a@)d ot be deened
hovmiess, Clemons N Mississippd, AT US, 738 (WD\. Disris-
sal 1s mapptopuiate i pehihion “se¥ TS forth facts guing

ase o o cause of action. Bounds V. Smith, 130 18,80 (477,
l\\so, Do s pefitions will be, held Yo less stngent standards '

than formal pleadings drafted by lowyess, Hames ¥ Kemer,

Y04 .S, 514, 530 (140, |
Error 18 when DC surmised, wnder L S.C 21983, ap’pﬁ\\mﬁfs

lack of T essential elements. Fust, because ?\fo%ecj(ed \ber-

Ty wietests That are (ecogmzed \}‘7 the Due Pocess Clause

of the Constiiumion were violated, US, com Lamend.\4;

Wol£E v MeDonnell supi. Second, the ap@e\\ee_ , 05 Yepre-

senting the HCS, 15 o person acting on hehalf ot a govern-

mental authortty, That dqmved appe\\aw‘r of hus due pro-

%
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L missible for an a\)pe\\oﬁe Court 1o re we\g\f\ a%m\;dfmg eVl

cess vighits , C.O@R5L3, by which, w‘\c\‘m@ medical off1-
cvls, may be sued, Lopez . Dept. ot Health Services, 4% F,

2 381,883 (h Cy 1941,

2.DC’s Duplcatweness feasoning
The DC found that Apgellant’ claws are dup\lm’( we ( Order
Nacating Order of Disessal Wit Leave fo Anend; 0% Diseussal,
315112093, hine 1) (attached ). Howeve, ¥ Constitul \or\a\\7( Dex-

Jence Shat i based i port on an iproperly defined cif-

cumstonce. harmless Extor review, Clemons v. Mississipht, Su-

Dig, of Clear exrer, Lopez V. Thompson, 304 F. 3400,k (%th

Cir. 2000).
Tr s sufficient (e Sue b‘&\e&\y s fowrly Ev\compdsseo\ within
the wssue. Tor wiudathe Teerhficaie) (Cerfified Tssnes) was

5,
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ssued, Torss v.@mez, 311534 15%, 1192 @3 (49 C 002, espy |
it the DOs tefusl To order an evidentairy hearing o help re-
solve he. 155ue, Davis V. Woodford, 3% .34 629, (31-438 (i

Cir, 200%).
2 Ntk Cicurt (@ O Vacated and Remanded

DCs dhiswssol of Appelants clams wese vaco'ed ond teMand-
ed on 412611095 and mandated on 10012013 by the G Cit,
Pinding Thot proximate. Couse exists whete a detendant's
act or orission Plajed o substantiol part v bringing ahout

or actuolly causing ngury To the. plamtif, Harper v. Gty

of Los Angeles, 532 F. 10101036 L G 1009 (attoched).

Upon prevailing, oippellant Should. also be etifled Yo court

costs, wcluding Lees weurred on ap@ﬁa\, Morales v. Gity _o"r Son
Rafoel, A6 F. 3 359, 564-bS (A L. io0), fror the appeliee.

I'S




The % Cir. ou@that Fhe. pehtioner ot c\\a\\éwge any
final of immedately ap‘:e_a\ab\e order enfered n DC (hp-

pev\d\x (hppic) B, Edubit D, Order, 101261 2033, lnes 3-3). Howewet,
oFrer DC Dismissed s case with Leave o hmend ( hoox. R,

Ebit A, 10011 2030, pﬁmmev decided not 1o ame\'\d and

Nl e e R N

(I
o

oppeal s case. o fhe S Ci, due Yo the previous \acate
and Revaand Order (Rppw. B, EXbith, 136l 2003).  See, hppx.

e P S N
S~ 0w N e

|, Bt C; Ao B, Exhbds BO.
Onfhe corfrary 4o he [ G finding, Pefioner Wig-

et
w

SRS
(o)}

17
olowrously opposed Orders and MotoRs pgounst s clawns
20 | : | '

21| Chppr A, Bt Tudhcual Notice oF De-Sendant's Falute o
23 Sere Sapers Taely, 101112083 Drder Geanting Bxdension ot
24

Tine., 7)1l 2035, Extubit C, Dpposition 10 Defendant’s Motion

26

2710t RCTIONS P\(\})O\\V\S\L Plonri e Gl Qaam, 411512003).

28
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Mo, Pehtioner@h gently ¢ tspo(\dad T @) Respondeh‘r‘s
mohons inthe 9 Ci, (Appx. B, Exbit B, Oppesttion To Mo-
Tlon 1o Dismiss l\Ppm\, 41412013 ; Exhibit C, Responge.To hp-
ellee's Reply,q12¢12023).

The %th Crr. dismussing The. appm\ of the. Petitiones ole -
oedl, 1S the eaCMMeM ‘mc* 0 Summavx{ Disenissal, Black -
ledge . Allison, T US. 63,6 (4T, whuch Viclates sfare

decisis, Khat ot on Creates inconsisTancies in orderly find-
Ings, ¥ provides the apphication of @ procedural Jeault de-

fense that g(ﬁ\lem‘s reso\\mq the mexds of Oy nefit oner's

| Independent State pf ocedural Qjmuw\ds Yo bar ol considera-
flon of cloims ander the national Constitubion are subject

o Sederal tevien, Jomes v Kentucky, b US. 341,349 (1484,
. (4 Cv, 1492,

1€,

federal clam, Rule \0; Baichelor v. Cupp, 693 F10 959,964




Previously the @ Judge. obuused his disce@n by \gnoring
the foct tha' the Defendant faled fo meet o court
Jeadlne, (317120%3), with no CONSEAUENCES (See, hopx.
A, Bdubit B, Tudicwal Noﬂce_, 311412003) and o0l 1 espom)\ed
after the then planfs fled a L Tudical Nonee ). T

reasonable to presume thar the T yudge’) would not have

O W N oy U P W N e

e
R O

=
N

lextended the. Same Favor To the petrioner, dueto b,

14

IS Bl 558 F.38 95 (4 Cir, 2009,

16

7| Pehhorer lleges that the. T judge’s) (uhngs viere.bias and

18

1s[prejudicial That; even with o vacate and remand order (See,

20

21 [hpp. B, Exhlnt B, Ocder of Vacate and Rewmand, 112612013

22 .
2[Nandote, 111712023), he. Lyudge | had motwahion 1o Vi
2 | |
 sfdicae apriot conclusion when contronted with a case
26 S
2o the second Tive and that o yudge. May Find 1t afh-
28 . .

1.
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Cultt To pul os10@uiews Tormed duvmg‘me C(N\\é\f |
Droceeding,in whidh event disqual fcation migt be
oppropriale ) Life Ky v WS, W S.Cr D, 1BD-L (1494).

A hm\-\m \\vm% erviornment w all covtechional fa-

cilvhes 15 mandatory and erforcesble by the US. Con-
shruon, Rule 10, omd Petibiofer rques‘r s the Court 1o
grant him Single cell Staus, and awiaxd hivn Compensato-
ry and piniive domages w the amount of $1.000,000.00,
due 1o the exposure To hus hearT and lungs from fhe Ci-
gatefe smoke. for fhe last yeors during The modent,
of 1evance. , Comploint oceedings, appeals, and hazavds
1o the foolines heatth,

Circuits that contrdict their own rlngs, barring Mant-

fFest npustice, violate rights under Adicle TLUS consT,

20.
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the Fst Arend @, Due Process, Equal Pre@ction Clause,
ond the. Seperafion of Powers Dochrine, which deny Iimi-

onts fo the nght o of o full and four hearing with the

Carcuts ), and harm from the inability, Schier v, ULS,
Court 6F Anpeals Tor the Ntk Circut, 19473480 (% G,

2000 Powell v, Lambert, 357 F.3d $71,872,8 1 (9 Cir doT),

Rule \D .




CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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