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Pertinent parts of every ruling, opinion, order
of lower courts, agency are in the 1|ecord extract
included in the Appendix.. Ob]ectlons were
raised. Refer to the Questllons, Facts,
Arguments regarding points raised by the
appellants for Timely Appeal lNotlflcatlon
Conditional Use (CU) — Zoning, Const1tut10na1
Law. The Appendix 1ncludes‘ substantial
evidence of NON Compliance. !

¥

Citation and verbatim text of pertinent
constitutional provisions, statutes, ordinances,
rules, regulations are included injthe Appendix
regarding Timely Appeal - Notification,
Conditional Use (CU) — Zoning, Constitutional
Law. e

Agencies have "no power of suspe]nding Laws or
execution of Laws”. Laws requlre‘ “government
officials perform duties that they are legally
obhgated to perform”. Courts are required to
“maintain independence and 1ntegr1ty of the
legal system”, to ensure due process, protection
of rights and equal justice under the law. See
Maryland Const. Art. 6; 9; 33. Vlolatlons of law
were submitted to County before 0ZAH report
7-1-2020 (~2 years before Workl at 19105 N.
Frederick).
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Appendix App.1

* INTHE
JOSEPH GOTHARD * SUPREME COURT
*  OF MARYLAND

V. *  Petition Docket No.
e 42
% September Term,
2023

- FREDERICK ROAD *  (No. 0169, Sept.
SENIOR 4% OWNER . Term, 2023

LLC, et al. _« Appellate Court of

Maryland)

(No. C-15-CV-22-
004440

Circuit Court for
*  Montgomery County)

~ ORDER

Upon consideration of the petition for a writ-of
certiorari to the Appellate Court of Maryland and the
respondents’ answers to the petition, it is this 20th
day of June 2023, by the Supreme Court of Maryland.
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ORDERED that the petition for writ of certiorari
is DENIED as there has been no showing that review
by certiorari is desirable and in the public interest.

/s/ Matthew Fader
Chief Justice




37
Appendix App.2 E-Filed 4/6/2023

* INTHE

* APPELLATE COURT

INTHE MATTER ¥ OF MARYLAND

OF JOSEPH *
GOTHARD, ET AL. No. 0169 SEPTEMBER

*  TERM, 2023
*  MDEC: ACM-REG-0169-

* 2023
*  Cir. Ct. No. C-15-CV-22-
« 004440

* * * * * * * *

ORDER

This appeal was initiated by the filling of a notice
of appeal in the Circuit Court for the Montgomery
County on March 30, 2023. The appeal was taken
from the March 30 opinion and Order of the circuit
court resolving a Petition for Judicial Review filed In
the Matter of Joseph Gothard, et al., Cir. Ct. No C-15-
CV-22-004440. The notice of appeal purports to be on
behalf of Joseph Gothard, Kristina Gothard, Jose
Cabrera, Dan Lamoy, Thomas Witz, Feri Fallahian,
and Saviz Fallahian. The notice of appeal is signed by
Joseph Gothard, Jose Cabrera, Dan Lamoy, and
Thomas Witz, all acting pro se.

Upon review of the record in the above-captioned
appeal, it appears that Joseph Gothard and Kristina
Gothard are the only petitioners in In the Matter of
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Joseph Gothard, et al., Cir. Ct. No. C-15-CV-22-
004440. Although the Petition for Judicial Review
listed Jose Cabrera, Dan Lamoy, Thomas Witz,
Monique Witz, Feri Fallahian, and Saviz Fallahian as
“joint petitioners,” the pleading was only signed by
Joseph Gothard d Kristina Gothard, acting pro se, see
Maryland Rule 1-311 (a) (Every pleading and paper of
a party who is not represented by and attorney shall
be signed by the party.”), and the remaining
individuals did not sign and file and amended
petition, see Floyd v. Mayor & CLty Council of
Baltimore, 179 Md. App. 394 (2008),. a fd, 407 Md.
461 (2009).

Upon consideration of the foregomg, it is this 6th
day of April 2023, by the Appellate Court of
Maryland, ‘

ORDERED, on the Court’s own initiative, that
Joseph Gothard is the only proper appellant in the
above-captioned case! and is further

ORDERED, that the remainder of the individuals
named on the March 30 Notice of Appeal shall be
designated as interested persons 1n the above-
captloned case

s/ CHIEF . JUSTICE

SIGNATURE APPEARS ON
ORIGINAL ORDER

Gregory Wells, Chief Judge
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1 Kristina Gothard is not an appellant in the above-captioned
case because she did not sign the March 30 Notice of Appeal and
is not represented by an attorney who signed the notice of appeal
on her behalf. See Floyd. 179 Md. App. at 427 (“The failure of the
pro se individuals listed as appellants to sign the notice of appeal
disqualifies them as appellants.”). However, because she was a
petitioner in In the Matter of Joseph Gothard, et al. Cir. Ct. No.
C-15-CV-22-004440, Mrs. Gothard may still file a proper notice
of appeal within 30 days after the entry of the judgement or order
from which the appeal is taken, pursuant to Maryland Rule 8-
202.
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Appendix App.3A
IN THE CIRCUIT COURT FOR MONTGOMERY |
COUNTY, MARYLAND

PETITION OF,
Joseph Gothard, et al.

FOR JUDICIAL
REVIEW OF THE .

DECISION OF THE * (Case No. C-15-CV-
Board of Appeals for 22-004440

Montgomery County,

IN THE CASE OF
Joseph Gothard, et al.
Case No. A-6765
OPINION AND ORDER

This matter came before the Court on March 2,
2023 for a hearing on Respondent Frederick Road
Senior 4% Owner, LLC’s Motion for Summary
Judgement, or, In Lieu Thereof, Motion in Limine,
and Request for Oral Argument on Both Motions
(filed January 5, 2023) and Motion to Strike (filed
February 9, 2023). Prior to the hearing, all parties
filed memoranda setting forth the questions
presented for review, a statement of the facts material
to those questions, and argument as to each of those
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questions!l. Given the narrow issues before the Court
and the ample briefing on the issues prior to the
hearing, the Court proceeded with oral argument as
to the substantive issues on appeal without objection.
Upon consideration of the parties’ filings, the
administrative record, oral argument, and the
reasons stated herein it is this 29 day on March,
2023, by the Circuit Court for Montgomery County,
Maryland, hereby ORDERED that the decision of the
Board of Appeals for Montgomery County is
AFFIRMED. Respondent Frederick Road Senior 4%
Owner, LLC’s Motion for Summary Judgment and
Motion to Strike are MOOT

I. PROCEDURAL HISTORY

On February 12, 2023, Edmonson and Gallagher
Property Services, LL.C applied for a conditional use
for an independent senior living facility to be built on
property at 19105 N Frederick Road, Gaithersburg,
Maryland 20880 (the “Property”). On May 11, 2020,
Montgomery County’s Office of Zoning and
Administrative Hearings (“OZAH”) held a public
hearing on the application for conditional use. Shortly
after the hearing, the Hearing Examiner was notified
that one of the owners of an adjacent property,

! While Petitioners fully briefed the information and arguments
upon which they intended to rely in challenging the decision of
the Board of Appeals of Montgomery County, they did not
address relevant appellate issues. The Court clarified the issues
on the record during the oral argument and gave Petitioners
the opportunity to address those issues, to testify as to the
timeliness of their appeal to the Board of Appeals, and to
submit additional materials post hearing.
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petitioner Joseph Gothard, had wanted! to attend the
public hearing but was unable to do so. A second
public hearing was scheduled and held on May 21,
2020 to allow Mr. Gothard the opportunity to
participate and share his concerns with the Hearing
Examiner. o

Mr. Gothard summited two letters addressing his
concerns prior to the hearing, testified at the hearing,
and summitted additional correspondence after the
conclusion of the hearing. On dJuly .‘?1‘, 2020, the
Hearing Examiner issued her Report and Decision
granting the conditional use (CU 20-02), subject to
fourteen conditions. Notification of that decision was
sent to the individuals who participated in the public
hearing, including Mr. Gothard. See Hearing
Examiner’s Report and Decision, OZAH Case No. CU
20-02, at 49. On April 26, 2022, Montgomery County’s
Department of Permitting Services issued Sediment
Control Permit No. 287113 for the Property, and on
May 12, 2022, it issued Building Permit No. 955491.

Mr. Gothard and his wife Kristina Gothard filed an
Appeal Charging Error in Administrative Action or
Determination with the Board of Appeals for
Montgomery County (the “Board”) challenging the
approval of conditional use (CU 20-02) and the
issuance of the Sediment Control Permit No 287113
and Building Permit No. 955491 for the Property. -
Several others property owners in the area - including
Jose Cabrera, Dan Lamoy, Tom and Monique Witz,
and Fery and Saviz Fallahian — filed nearly identical
appeals with the Board and labeled their filings as
joint appeals. See. e. g. Administrative Record,
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Exhibit 12(a), 13 (a), 17 (a). The Board addressed all
of the appeals together under Case No A-6765.
Edmonson &Gallagher Property Services LLC and
Frederick Road Senior 4% Owner, LLC (“Frederick
Road”), the successor in interest of the conditional use
and the current owner of the Property, filed a motion
to intervene, which was granted by the Board? ‘ Prior
to the merits hearing, Frederick Road and
Montgomery County, Maryland (the “County”) filled
motion for summary disposition asserting . that
Petitioners’ claims were time-barred and therefore
the Board could not exercise jurisdiction over the
appeal. Petitioners opposed both. motions. See
Administrative Records, Exhibit 8, 15. The Board
held a motion hearing on October 12, 2022. Mr. and
Mrs. Gothard and Dan Lamoy appeared pro se and
participated in oral argument, as did Frederick Road
and the County, both represented by counsel.

After reviewing all pre-hearing and post-hearing
submissions and considering the testimony elicited
during oral argument, the Board granted Frederick
Road and the County’s motions for summary
disposition and dismissed the appeal for three
reasons: (1) the Board could not hear the challenge of
conditional use (CU 20- 02) on the merits, as
Petitioners did not file their appeal within 10 days

2 Frederick Road took title to the Property by Deed dated May
26, 2022 and is the current holder of the conditional use approval
and the sediment and building permits. See Administrative
Record Exhibit 18(a). Order Confirming Transfer of the
Conditional Use. As such, Edmonson & Gallagher Property
Services, LLC is not a party of this action.
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after OZAH issued the Hearing Examiner’s Report
and Decision; (2) the Board did not have the authority
to hear the challenge of the issuance of Building
Permit No. 955491 on the merits because Petitioners
did not file appeal within 30 days after the permit was
issued; (3) the Board did not have jurisdiction to hear
the appeal of the issuance of Sediment Control Permit
No. 287113 because the Montgomery County Code

does not grant the Board authority over such appeals,

regardless of the timeliness of a filing.

Mr. Gothard submitted a motion for
reconsideration on November 13, 2022 arguing that

the Board should not have dismissed the appeal as
untimely without a hearing on the merits. The Board
considered Mr. Gothard’s motion at a hearing on
November 16, 2022 and ultimately found that the
Board was correct in dismissing the appeal. On
December 7, 2022, the Board issued a Resolution to
Deny Request for Reconsideration memorializing its
decision that “there was no reason to reconsider that
earlier Opinion” given that it was clear the Board
lacked jurisdiction to hear the appeal. See
Administrative Agency Record, Exhibit 24, at 2. Mr.
and Mrs. Gothard timely filed their petition for
judicial review in this Court on December 2, 2022,
echoing the concerns raised before the Board and

requesting a hearing on the merits3 - . !

3 The Petition was filed by Mr. and Mrs. Gotilard, pro se, but

listed Jose Cabrera, Dan Lamoy, Tom and Monique Witz, and
Feri and Saviz Fallahian as “joint petitioners”. In their Motion
in Opposition to Motion to Strike, Mr. and Mrs. Gothard
included the notarized signatures of all joint petitioners,
presumably with the intention of entering their appearance as

1
.
|
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II STANDARD OF REVIEW

Petitioners request that this Court review all
evidence and consider this case on the merits. Their
request is beyond the scope of the circuit court’s
judicial review. In reviewing the decision of an
administrative agency, the circuit court’s role is
“limited to determining whether there was
substantial evidence on the record as a whole to
support the agency’s findings of fact and whether the
agency-s conclusions of the law were correct.” Motor

Vehicle Admin. v.  Atterbeary, 368 Md. 480, 490-91
- (2002). The circuit court must not substitute its
judgement for that of the administrative agency’s.
United Parcel Serv., v. People’s Cons. for Baltimore
Cnty., 336 Md. 569, 576-77 (1994). Instead, it must
“defer to the agency’s fact-finding and drawing of
inferences if they are supported by the record.
“Marzzullo v. Kahl, 366 Md. 158, 172 (2001) (citing
CBS v. Comptroller, 319 Md. 687, 698 (1990)). The
reviewing court must affirm the decision of the
administrative agency if it finds that the agency’s
decision was in accordance with the law, or it may
modify or reverse the decision if it finds that the

agency’s decision was not legally correct. See Md.
Code Ann., Local Gov't § 10-305.

IIT  ANALYSIS

The issue at bar is whether the Board was legally
correct in granting Frederick Road and the County’s

self-represented parties. Considering the limited nature of this
appeal, a determination of whether each petitioner is properly
entered his or her appearance is immaterial.
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motions for summary disposition and dismissing the
appeal on the following ground. (1) the Board could
not hear the challenge of conditional use (CU 20-02)
on the merits, as Portioners did not file their appeal
within 10 days after OZAH issued :the Hearing
Examiner’s report and decision. (2) the Board did not
have the authority to hear the challenge of the
issuance of Building Permit No. 955491 on the merits
because Petitioners did not file their apﬁ)eal within 30
days after the permit was issued; and (3) the Board
did not have the jurisdiction to hear the appeal of the
issuance of Sediment Control Permit No. 287113
because the Montgomery County Code does not grant
the board authority over such appeals, regardless of
the timelines of filing, For the reason set forth below,
the Court answers this question in the affirmative.

a. Conditional use (CU 20-02) !

The first issue on appeal is whether f:lie Board was
legally correct in finding that it had no authority to
resolve the challenge to conditional use (CU 20-02) on
the merits. Section 59.7.3.1.c. of the Montgomery
County Zoning Ordinance provide that: [a]ny party of
record or aggrieved party may, no later.than 10 days
after the transmittal of notification that the Hearing
Examiner’s report and decision are available for
review, file a written request to ‘present oral
argument before the Board of Appeals. The filling of
such request transfers jurisdiction over the matter
from the Hearing Examiner to the Board of Appeal.”
It is undisputed that the Hearing Examiner’s report
was issued on July 1, 2020 and that the appeal was
filed with the Board on July 18, 2020, njbre than two




47

years later. Petitioners have consistently argued that
they were unable to timely file their appeal because
they were never received proper notice of the
potential development in the Property or the
conditional use application and approval.

Section 50/59.00.01.04. A.2 of the Montgomery
County Planning Board Regulation on
Administrative Producers for Development Review
requires that notices be sent to specified individuals
and entities at different stages throughout the
development application process. Pursuant to this
regulation, abutting property owns, are among those
entitle to notice. As confronting and abutting property
owners, Mr. and Mrs. Gothard, Dan Lamoy, and Mr.
and Mrs. Cabrera were entitled to notice. The other
property owners who filed appeals with the Board
(Tom and Monique Witz and Feri and Saviz
Fallahian) were not entitle to notice because they are
not abutting and confronting property owners. With
respect to notice as it relates to the Hearing
Examiner’s Report and Decision, Section 59.7.3.1.F.1
b. of the Montgomery County Zoning Ordinance
requires only the Hearing Examiner “notify the Board
of Appeals, the applicant, and all parties who
participated in the hearing that the report and
decision are complete and available for review.” Mr.
Gothard was the only property who elected to attend
the public hearing and was therefore the only
petitioner entitled to notice that the Report and
Decision was issued and available for review.

Prior to the October 12, 2022 motion hearing before
the Board, Frederick Road submitted a Supplemental
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Motion for Summary Disposition, whiCH set forth all
notice requirements and the steps taken to satisfy
those requirements. In its submission, Frederick
Road represented first that the Law Offices of Miller,
Miller & Canby sent notice in August 2020 to those
entitle to notice under the regulations, welcoming
them to attend a community meeting to discuss the
plans for the Property4 - . Administrative Record, -
Exhibits 19, at 2-3. This notice was simply a courtesy;
it was not required under the regulations. Frederick
Road contends that Petitioners were aware of
potential development on the Property as early as
August 2020. Second, following the conditional us
application, OZAH sent notices of the public hearing
to the property owners entitle to notice of the pending
application using the mailing list provided by the
counsel for Frederick Road. Id. At 4. In addition to
mailing notices of the hearing, OZAH provided a
notice sign, which was erected on the Property facing
Frederick Road. Finally, as Mr. Gothard participated
in the public hearing regarding the application for
conditional use, he received notice that the Hearing
Examiner’s Report and Decisions was issued and
made available for review on July 1, 2020. See
Hearing Examiner’s Report and Decision, OZAH Case
No. CU 20-02, at 49. On the final two pages of the
Report and Decision, the Hearing Examiner included
a section on Notice of Rights to Appeal, which set
forth the applicable time parameters, the procedures
for filing an appeal with the Board, and gave

4 The community meeting was held on August 21,; 2020, but none
of the property owners attended the meeting.
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instructions on whom to contact for additional
information. See id. at 48-49. Based on the
aforementioned representations, and after
considering all the evidence presented at the motions
hearing, the Board concluded that “all notice
requirements were met prior tothe granting of CU 20-
02. “Opinion of the Board, at 7. The Court finds that
there was substantial evidence in the record to
- support the agency’s findings of fact and drawing of
inferences with respect to notice.

After making this finding, the Board concluded
that the appeal was not timely filed and that it could
not hear the appeal on the merits of the case. It is
well-established under Maryland law that and
administrative agency does not have the authority to
decide a case on the merits if the appeal was not
timely filed. See United Parcel Serv., 336 Md. At 580
(“[T]his Court has consistently held that, where the
notice of appeal was not filled within the prescribed
period after the final decision from which the appeal
was taken, the appellate tribunal ha[s] no authority
to decide the case on merits.”). Accepting that all
notice requirements were satisfied prior to the
approval of conditional use (CU 20-02) and with
respect to the Hearing Examiner’s Report and
Decision, and noting that the appeal was not filled
within the prescribed period set forth under Section
59.7.3.1.F.1.c. of the Montgomery County Zoning
Ordinance, this Court finds that the Board was
legally correct in concluding that it did not have the
authority to hear the appeal on the merits.

b. Building Permit No. 955491
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The second issue before the Court is whether the
Board was legally correct in finding that it did not
have the authority to hear Petitioners’ challenge of
the issuance of Building Permit No. 955491 on the
merits. The Court answers this question in the
affirmative. Section 8-23 of the Montgomery County
Code provides in relevant part: [a]lny person
aggrieved by the issuance denial, renewal,
amendment, suspension, or revocations of a permit,
or the issuance or revocation of a stop order, under
this Chapter may appeal to the county Board of
Appeal within 30 days after the permit is issued,
denied renewed, amended, suspended, or revoked or
stop work order is issued or revoked. Montgomery
County Code, Section 8-23 (emphasis added). This
section affords the Board appellate jurisdiction over
appeals timely filed under this section. It 1is
undisputed that Building Permit No. 955491 was
issued on May 12, 2022 and that Petitioners filed
their appeal with the Board on July 18, 2022, more --
than 60 days after the building permit was issued.
Based on the undisputed facts, The Board determined
that the appeal was filed more than 30 days after the
issuance of the building permit and ‘therefore was
untimely. i ‘

Petitioners argued that they could not have timely
filed their appeal because they never received notice
that the building permit was issued. The time for
filling is, however, based on the date of issuance, not
the date interested parties received actual or
constructive notice of its issuance. Addi_ilsionally, as far

as notice goes, the Montgomery County Code requires
nothing more than for the building ‘permit to be
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posted at the operation site for the benefit of
individuals or entities conducting inspections. See
Montgomery County Code, Section 8-25(g).
Confronting and abutting property owners are not
entitled to notice of the issuance of building permits.
See generally, Montgomery County Code, Chapter 8.
As such, this argument does not support Petitioners’
position that the Board’s decision was contrary to law.

C. Sediment Control Permit No 287113

The third and final issue on appeal is whether the
Board was legally correct in findings that it did not
have jurisdiction to hear the appeal of the issuance of
Sediment Control Permit No. 287113. The Court
finds that the Board was legally correct in dismissing
the appeal on this ground. Section 2-112 (C) of the
Montgomery County Code grants the Board appellate
jurisdiction over select statutory sections and
chapters. This section does not, however afford the
Board appellate jurisdiction over Chapter 19 of the
Montgomery Code, which governs the issuance of
sediment control permits. In fact, Chapter 19, does
not include any analogues provision affording
interested parties the opportunities to appeal the
issuance of a sediment control permit. See generally
Montgomery County Code, Chapter 19, The Board
correctly noted that “its jurisdiction is created and
limited by statute” and therefore it does not have the
authority to hear a challenge to the issuance of a
sediment control permit. See Option of the Board, at
7. This Court agrees and finds that the Board’s
decision to dismiss the appeal as to the sediment
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control permit for lack of jurisdiction was in
accordance with the law.

/s/ The Honorable Rachel T. McGuckian

Circuit Court for Montgomery County,
Maryland
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Appendix App.3B

IN THE CIRCUIT COURT FOR MONTGOMERY
COUNTY, MARYLAND

PETITION OF,
Candice Clough, et al.

FOR JUDICIAL
REVIEW OF THE
Case No. C-15-CV-
DECISION OF THE 923-000012
Board of Appeals for

Montgomery County,

IN THE CASE OF
Candice Clough, et al.
Case No. A-6780

OPINION AND ORDER

This matter came before the Court on May 12, 2023
for a hearing on Respondent Frederick Road Senior
4% Owner, LLC's Motion to Dismiss (filed April 6,
2023). The Court denied the Motion to Dismiss on the
record and, by agreement of the parties, proceeded
with oral argument as to the substantive issues on
appeal. Petitioner Candice Clough ("Ms. Clough")
appeared pro se. Respondent Frederick Road Senior
4% Owner, LLC ("Frederick Road") was represented
by counsel. Both parties participated in oral argument.
Upon consideration of the parties' filings, the
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administrative record, oral argument, and the
supplemental materials presented by Petitioner at
and following the hearing, and for the reasons
stated herein, it is this 5th day of June, 2023, by the
Circuit Court of Montgomery County, Maryland,
hereby ORDERED that the decision of the Board of
Appeals for Montgomery County is AFFIRMED.

L PROCEDURAL HISTORY

On February 12, 2020, Edmonson & Gallagher
Property Services, LL.C applied for a conditional use
for an independent senior living facility to be built
on property at 19105 N Frederick Road,
Gaithersburg, Maryland 20880 (the "Property"). On
May 11, 2020, Montgomery County's Office of Zoning
and Administrative Hearings ("OZAH") held a public
hearing on the application for conditional use.
Shortly after the hearing adjourned, OZAH was
contacted by Joseph Gothard ("Mr. Gothard"), an
adjacent property owner who was unable to join the
public hearing despite his efforts to do so. To afford Mr.
Gothard the opportunity to participate, a second
hearing was scheduled for May 21, 2020. See
Administrative Record, Exhibit 4(a), at 5. Mr.
Gothard was the only complaining property owner
who elected to participate in the public hearing. On
July 1, 2020, the Hearing Examiner issued her
Report and Decision granting conditional use CU 20-
02 subject to several conditions, and notification of its
issuance was sent to all individuals who participated
in the hearing, including Mr. Gothard. Id. at 48-49.

Following the approval of conditional use CU 20-02,"

Montgomery County's Department of Permitting
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Services ("DPS") issued two permits for the Property:
Sediment Control Permit No. 287113 was issued on
April 26, 2022 and Building Permit No. 955491 was
issued on May 12, 2022.

On October 10, 2022, Ms. Clough, the owner of
property located at 11302 Harvest Mills Lane,
Germantown, Maryland 20876, which is not an
abutting or confronting property, and two other
nearby property owners, Danilo Molieri and Chris
Flores, filed a joint appeal charging error on the part
of OZAH for issuing conditional use CU 20-02 and
DPS for issuing Building Permit No. 955491 and
Sediment Control Permit No. 287113.6
Administrative Record, Exhibit 1. In support of the
appeal to the Board of Appeals for Montgomery County
(the "Board"), Ms. Clough submitted a statement
asserting that the conditional use and permits were
issued in error based on flawed and misleading
information and without proper notice being given to
property owners affected by the project.
Administrative Record, Exhibit 3. In addition, Ms.
Clough argued that the senior living facility would
be an "eye sore," cause privacy concerns that did
not exist before, decrease property values in the
area, and create hazardous conditions for nearby
property owners. Id. at 1-3. Accordingly, Ms. Clough
requested that the conditional use and permits be
withdrawn immediately, that the project be
abandoned, and the owner of the Property be

6 Neither Danilo Molieri nor Chris Flores participated in the appeal before
this Court.
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forced to comply with current zoning réquirements.
Id. at 3. 3

On October 21, 2022, Frederick Road filed a
Motion to Intervene and a Motion for Summary
Disposition.” Administrative Record, Exhibit 6, 7.
On November 8, 2022, Montgomery County (the
"County") filed a Motion to Dismiss or for Summary
Disposition. Administrative Record, Exhibit 9.
Both parties relied on the Board's decision in a
companion case, Case No. A6765, in support of
their requests for summary disposition.® Case No.
A-6765 was an appeal filed by Mr. Gothard and
other nearby property owners requesting
revocation of conditional use CU 2002, Building
Permit No. 955491, and Sediment Control Permit
No. 287113 on nearly identical grounds. After
reviewing the parties' submissions 1in the
companion case and eliciting testimony during oral
argument, the Board concluded that it did not have
jurisdiction to hear the matter on the merits and
dismissed the appeal. Frederick Road and the
County both argued that the Board was bound by
its decision in the companion case, as the facts before
it in Case No. A-6780 were identical to those before
the Board in Case No. A-6765.

7 Frederick Road is the successor in interest of conditional use CU 20-02
and the owner of the Property. See Administrative Record, Exhibit 6.
Accordingly, Edmonson & Gallagher Property Services, LLC is not a party
to this action. . '

8 See attached Opinion and Order for a comprehensive review of Case No.
A-6765 and the corresponding appeal, Case No. C-15-CV-22-004440

® Mr. Gothard and his wife Kristina Gothard filed a petition in this Court
for judicial review of the Board's decision in the companion case. This
member of the bench was specially assigned to the appeal, which was filed
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At the pre-hearing conference on November 16,
2022, the Board granted Frederick Road's Motion
to Intervene and proceeded to oral argument on
Frederick Road and the County's motions for
summary disposition. Ms. Clough and Danilo Molieri
appeared pro se and participated in oral argument, as
did Frederick Road and the County, both represented
by counsel. At the close of oral argument, the Board
granted the motions for summary disposition and
dismissed Ms. Clough's appeal for the following
reasons: (1) Section 2-112(c) of the Montgomery
County Code does not grant the Board appellate
jurisdiction over the issuance of sediment control
permits; (2) the Hearing Examiner's decision was not
appealed to the Board within 10 days after OZAH
issued the written decision and report; and (3) the
issuance of Building Permit No. 955491 was not
appealed to the Board within 30 days of the permit
being issued. Therefore, the Board concluded it did
not have jurisdiction to hear the issues on appeal on
the merits. The Board issued its written opinion on
December 9, 2022, and Ms. Clough timely filed her
petition for judicial review with this Court on
January 3, 2023.

II. STANDARD OF REVIEW

under Case No. C-15-CV-22-004440. On March 2, 2023, this Court heard
oral argument in support of the petition for judicial review, and on March
30, 2023, this Court entered an Opinion and Order affirming the decision
of the Board, finding that the Board lacked jurisdiction to hear the appeal
on the merits. See Opinion and Order attached hereto.
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In rev1ew1ng the decision of an admuustratlve
agency, the circuit court's role is "limited to
determining whether there was| substantial
evidence on the record as a whole to: 'support the
agency's findings of fact and whether. lthe agency's
conclusions of law were correct." Motor Vehicle Admin.
v. Atterbeary, 368 Md. 480, 490- 91| (2002). The
circuit court must not substitute its Judgment for
that of the administrative agency's. Unzted Parcel
Serv., Inc. v. People's Couns. for Baltimore Cnty., 336
Md. 569, 576-77 (1994). Instead, it must "defer to the
agency's fact-finding and drawing of linferences if
they are supported by the record." Marzullo v. Kahl,
366 Md. 158, 172 (2001) (citing CBS v.. Comptroller,
319 Md. 687, 698 (1990)). The reviewing court must
affirm the decision of the administrative agency if it’
finds that the agency's decision was in accordance
with the law, -or it may modify or. reverse the
decision if it finds that the agency's decision was not
legally correct. See Md. Code Ann., Local Gov't § 10-
305.

III. ANALYSIS { ff

The question before this Court on appeal is
whether the Board was legally correct in granting
Frederick Road and the County's motions for
summary disposition and dismissing Ms. Clough's
appeal for lack of jurisdiction without: hearing the
case on the merits. For the reasons that follow, this
Court answers that question in the affirmative.

a. Sediment Control Permlt No.
287113
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The first issue on appeal is whether the Board
was legally correct in determining that it lacked
jurisdiction to hear Ms. Clough's challenge to the
issuance of Sediment Control Permit No. 287113.
Section 2-112(c) of the Montgomery County Code
confers upon the Board appellate jurisdiction over
certain matters, including challenges to the issuance
of building permits and approval of conditional use
applications. It does not, however, grant unto the
Board appellate jurisdiction over the issuance of
sediment control permits, which are governed by
Chapter 19 of the Montgomery County Code. See
generally Montgomery County Code, Section 2-112(c).
In its Opinion, the Board stated that "its jurisdiction
1s created and limited by statute" and therefore it
did not have the authority to decide the matter before
it. Opinion of the Board, at 5. As Section 2- 112(c) does
not grant the Board appellate jurisdiction over an
appeal of this type, this Court agrees with the Board's
statement of law and finds that it was legally correct
in declining to hear Ms. Clough's challenge to the
issuance of Sediment Control Permit No. 287113 on
the merits.

b. Conditional Use (CU 20-02)

The second issue before this Court is whether the
Board was legally correct in holding that it did not
have jurisdiction to decide the challenge to
conditional use CU 20-02 on the merits. Section
59.7.3.1.F.1.c. of the Montgomery County Zoning
Ordinance states that: "[a]ny party of record or
aggrieved party may, no later than 10 days after the
transmittal of notification that the Hearing
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Examiner's report and decision are available for
review, file a written request to present oral
argument before the Board of Appeals. The filing of
such a request transfers jurisdiction over the matter
from the Hearing Examiner to the Board of Appeals."
The Hearing Examiner's Report and Decision was
issued on July 1, 2020. Ms. Clough did not file her
appeal until October 10, 2022—more than two years
after the issuance of the decision. Ms. Clough argued
that she did not receive notification when the
Hearing Examiner's decision was issued, preventing
her from filing an appeal; however, Ms. Clough did
not participate in the public hearing on May 11 or
May 21, 2022 and was therefore not entitled to notice
of its issuance. See Montgomery County Zoning
Ordinance, Section 59.7.3.1.F.1.b. ("The Hearing
Examiner must notify the Board of Appeals, the
applicant, and all parties who participated in the
hearing that the report and decision are complete and
available for review."). Because a timely request for
oral argument was not filed with the Board, the
Hearing Examiner's decision on the application for
conditional use is final. See id.

c. Building Permit No. 955491

The final issue on appeal is whether the Board was
legally correct in declining to hear Ms. Clough's
challenge to the issuance of Building Permit No.
955491 for lack of jurisdiction. Section 8-23 of the
Montgomery County- Code provides that: "[a]ny
person aggrieved by the issuance, denial, renewal,
amendment, suspension, or revocation of a permit,
or the issuance or revocation of a stop work order,
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under this Chapter may appeal to the County Board
of Appeals within 30 days after the permit is issued,
denied, renewed, amended, suspended, or revoked or
the stop work order is issued or revoked." Montgomery
County Code, Section 8-23. Building Permit No.
955491 was issued on May 12, 2022 and Ms. Clough
filed her appeal challenging the issuance of the permit
on October 10, 2022. The fact that Ms. Clough filed
her appeal nearly five months after the building
permit was issued was not in dispute. Accordingly,
the Board concluded that it did not have
jurisdiction to hear the appeal, as Section 8-23
"provide[s] no flexibility to file [a] belated appeal.”
Opinion of the Board, at 5.

Ms. Clough argued that the notice requirements
were not satisfied, therefore preventing her and
others from timely filing an appeal. In its written
Opinion, the Board held that "the Appellants were
not entitled to mailing notice about the conditional
use or the permits under the applicable law." Id.
This Court agrees with the Board's findings of fact
and conclusions of law on this point. Section
50/59.00.01.04.A.2 of the Montgomery County
Planning Board Regulation on Administrative
Procedures for Development Review requires
specified notices to be sent to abutting and
confronting property owners at various stages in the
development application process. Ms. Clough
admitted that she is not an abutting or confronting
property owner. She was therefore not entitled to
notice at any stage of the process. Ms. Clough
argued before the Board and before this Court that
other property owners entitled to notice did not
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receive notice of the project either; however Ms.
Clough does not have standing to raise claims on
behalf of other individuals or entities (such as the
homeowners association) entitled to|notice. With
respect; to the issuance of building‘ permits, the

Montgomery County Code does not requlre DPS or -

permit - holders to notify surroundlng property
owners of the issuance of a building permit. See
generally Montgomery County Code' Chapter 8.
This point is further solidified in Sectlon 8-23,
dlscussed supra, which requires an aggr1eved person
to file an appeal within 30 days of the issuance of
the building permit, not within 30 days after an
aggrleved person receives actual or;constructlve
notice of the issuance. For the reasons set forth
above, this Court finds that the Board was legally

correct in declining to hear Ms. Clough's appeal on.

the merits, as it lacked ]UI‘lSdlCthIl to do S0.
i . ‘
/s/ The Honorable Rachel T! McGuckian

Circuit Court for Montgomery County,
Maryland

:5 ;

|
it
By
[
'
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Appendix App.4A
BOARD OF APPEALS
for
MONTGOMERY COUNTY
Stella B. Werner Council Office Building
100 Maryland Avenue
Rockville, Maryland 208850
240-777-6600
http:/www.momtgomerucountymd.gov/boa/
Case No A-6765
APPEAL OF JOSEPH GOTHARD, ET AL.
OPINION OF THE BOARD
(Hearing held October 12, 2022)
(Effective Date of Option: November 4, 2022)

Case No. A-6765 is an administrative appeal filed
July 18, 20022, by Joseph and Kristina Gothard, Jose
Cabrera, Dan Lamoy, Tom and Monique Witz, and
Feri and Saviz Fallahian (the “Appellants”). The
Appellants charged error on the part of “1)
Montgomery County’s Office of Zoning and
Administrative Hearings (OZAH) in the issuance of a
conditional use, Case No. CU 20-02, on July 1, 2020.
2) Montgomery County’s Department of Permitting
Services (“DPS”) in the issuance of a building permit.
No. 955491, on May 12, 2022, and 3) DPS in the
issuance of a sediment control permit, No. 287113, on
April 26, 2022. The Appellants alleged that the
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conditional use and permits “should cd!mply with all
requirements for R90 zoning for 2 story homes,
economic impact analysis and compatibility of the use
with the surrounding area that provides that the two

(2) 5 story buildings will not cause undue harm to the
neighborhood”. See Exhibit 1. ‘

CU 20-02, building permit No. 955491, and
sediment control permit No. 287113 were issued for
the property at 19195 Frederick Road, Gaithersburg,
Maryland 20880 (the “Property ) See Exhibits 3; 5,
ex. 1, 2. The Appellants own the properties at 19050
Wheatfield Drive (Appellants Gothard); 19100
Wheatfield Drive (Appellant Cabrera); 19102
Wheatfield Drive (Appellant Lamoy); 19101
Wheatfield Drive (Appellants Witz);  and 19201
Wheatfield Drive (Appellants Fallahian). See Exhibit
2.

Pursuant to section 59-7.6.1.C of the Zoning
Ordinance, the Board scheduled a public hearing for
October 12, 2022. On August 30, 2022, the then-
holder of CU 20-02, Edmondson & Gallagher Property
services LLC (“E&G”) and Frederick Road Senior 4%
Owner, LLC, the owner of the Property, filed a Motion
to Intervene, and the Board granted the request at
their prehearing conference on September 7, 2022
(“Intervenor Owner”)! . |
|
1 Subsequent to the grant of the motion to inﬂervene, OZAH
transferred CU 20-02 to Frederick Road Senior 4% Owner and

the conditional use holder and is the only Intervenor Owner. See
Exhibit 19. ]

i
i
s
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On September 21, 2020, the Board considered and
denied the Appellants’ motion to oppose the
Intervenor Owner’s request to intervene, filed on
September 11, 2022. See Exhibit 10. Also on
September 21, 2022, the board granted Danilo
Molieri’s request to intervene in this matter
(“Intervenor Molieri”) See Exhibit 11.

Pursuant to sections 2A-7 and 2A-8 of the County
Code, and Board of Appeals’ Rule of Procedure 3.2, the
County filed a Motion for Summary Disposition of the
administrative appeal an August 22, 2022. See
Exhibit 5. The Intervenor Owner filed a Motion for
Summary Disposition on August 30, 2022. See
Exhibit 7. The Appellants filed a both Cross-Motion
in Opposition to Motion for Summary Disposition by
Montgomery County attorney and A Cross-Motion in
Opposition to Motion for Summary Disposition from
Intervenors (Intervenor Owner). See exhibits 8, 15.
All of these parties also filed supplemental motions.
The Board, pursuant to Board Rule 3.2.5, decided the
Motions for Summary Disposition, and the
oppositions thereto, after the close of oral arguments
on October 12, 2022. 2 i Appellants Joseph and
Kristina Gothard and Don Lamoy appeared pro se
Clifton L. Royalty, Chief, Division of Zoning, Land
Use, & Economic Development, represented

2 At the pre-hearing conference on September 7, 2022 the Board
elected to hold a motions hearing on the scheduled hearing date
and to hold a hearing at a later date if the motions hearing did
not dispose of the case. All hearings referenced were held
virtually via Microsoft Teams due to the ongoing COVID-19
pandemic.
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Montgomery County. The Interveno_lH Owner was
represented by Jody S. Kline, Esquire ;

Decision of County and Intervenor Owners’
the Board: Motions for Summary‘ Disposition
granted;

Administrative appeal {dismissed.
RECITATION OF FACTS |

The Board finds, based on undlsputed evidence
in the record, that:

1. E&G filed an application for a conditional use for
an Independent Living Facility for Seniors with up
to 111 dwelling units on the Property under Section
59.3.3.2. C of the Zoning Ordinance on February
12, 2020. See Exhibit 3, which include the Hearing
examiner’s Report and Decision in OZAH Case No.
20-02, p. 3. Following a public hearing in which
appellant Joseph Gothard participated, OZAH
granted, subject to 14 conditions, CU 20-02 on July
1, 2020. See Exhibit 3, OZAH Case No CU 20-02,
p- 48. The OZAH decision mcludedw a Notice of

. Right to Appeal and copied Appellant Joseph
Gothard. See Exhibit 3, OZAH Case‘No CU20-02
p. 48-49. OZAH subsequently transferred CU 20-02
to the Intervenor Owner. See Exhibit 19.

2. On April 26, 2022, DPS issued sediment control
permit No 287113 for the Property. See Exhibit 5,
ex.2. .

3. On May 12, 2022, DPS issued bulldmg permit No.
955491 for the Property See Exhibit 5] ex 1.

MOTION FOR SUMMARY DISPOSITION AND

OPPOSITIONS—SUMMARY OF ARGUMENTS
]
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1. Counsel for the County argued that the Board lacks
jurisdiction to entertain this appeal. As a
preliminary matter, he argued that and Appellant
is someone who files a changing document, and
that he objected to anyone who had not filed a
changing document speaking during this motions
hearing. Counsel further argued that there had
been a lot of allegations in the Appellants’ filling
that are not based in fact and would be
inadmissible in a court of law, including
speculations about housing values and about
conflict of interest. He objected to these false
allegations and noted that, were this is a court
case, he would move to strike these allegations.

Counsel for the County further argued that all
of the items that have been appealed in this case
are untimely. He argued that CU 20-02 was
approved over two years ago and argued in this
motion that the Gothard appellants were notified
at the time the conditional use was approved of his
appeal rights and failed to exercise them in a
timely manner. See Exhibit 7. Counsel argued that
both building permit No 955491 and sediment
control permit No. 287113 were issued over 30 days
prior to the filing of this appeal, noting that the
appeal of the issuance of a building permit must be
made within the 30 days after its issuance and that
the Board has no jurisdiction over the issuance of a
sediment control permit. He argued that there
were public hearings and meetings held prior to the
hearing on CU 20-02 which provided adequate time
for people to get involved in the case. Counsel
argued that the public was provided with requisite
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notice about CU 20-02, and the Appellant Joseph
Gothard was involved in the hearing before the

I

Hearing Examiner for that case. |

Counsel for the County further argued that the
appeals in this case don’t state a clajm and don’t’
cite to any law that has been violated. He argued .
that the appeals do not show that there was illegal
error by the County, and that instead the appeals
all relate to noise and construction on the Property.
Counsel argued that the County understand that
the construction is disruptive, but that the Board
has no jurisdiction over noise or alleged drops in
property value. He argued that senior living is
allowed through a conditional use under the Zoning
Ordinance in this zone, and noted that part of the
complains concern allowing senior living in the
neighborhood, which is a decision of the District
Council. Counsel argued that the Appellants are
attempting to relitigate the approval of CU 20-02,
and reiterate the Board does not have the
jurisdiction over the matter the App‘ellants have

complained about. 3

. Counsel for the Intervener Owner stated that the
Intervenor Owner agrees with the County’s
arguments. He argued that in the intervenor
Owner’s supplemental motion to dismiss, the
Intervenor Owner focused on noise, |posting, and
advertising of all the process that have been
challenged in this administrative jappeal. See
Exhibit 19. Counsel noted that many Appellants
said they never heard of the conditional use
application before CU 20-02 was granted, and
{

g

|
[
l

h
o




69

Counsel noted that very few of these property
owners have property that abuts or confronts the
Property. He argued that the mailing list for the
conditional use always listed abutting and
confronting property owners. as well as civic
associations that were required to be given notice
under the Zoning Ordinance. Counsel argued that
notice was provided to the Appellants Gothard and
Lamoy Appellant, but that a lot of the other
Appellants are not abutting and confronting
property owners and therefore were not entitled to
be notice

Counsel for the Intervenor Owner argued that
the County made a decision that the notice outlined
above was adequate notice. He argued that the
conditional use applicant in this case held a
community meeting to discuss the conditional use
even though a meeting was not required. Counsel
argued that the applicant posted notice of the
community meeting in Route 355 because that was
the only place to post the notice and also mailed
notices to those required to receive notice of the
application under applicable law, and no one
showed up to this meeting. He argued that the
applicant gave this mailing list to OZAH before the
conditional use application, which went beyond
what the law require. In his supplemental motion,
counsel noted that the Appellants Gothard, Lamoy,
and Cabrera were all included in the notices sent
by OZAH regarding CU 20-02. See Exhibit 19.

Counsel for the Intervenor Owner further
argued that the Appellants Gothard received notice
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and participated in OZAH hearing on CU 20-02; He
noted that OZAH even scheduled an additional
hearing because the Appellant Joseph Gothard was
not able to access the website for the hearings on
the first day. Counsel argued that OZAH issued a
48-page report granting CU 20-02, and that the
last page and half of the report provided
information on how to appeal the issuance of CU
20-02. He argued that, while both the Hearing
Examiner’s report*and a summary of the report
contained information on how to appeal CU 20-02
to either the Board or the circuit court, both of
which the Appellants Gothard received, no
Appellants appealed the decision to the Board or to
the circuit court.

Counsel for the Intervenor Owner argued that
when permits are issued for a property, the permit
holder does not have to inform anyone about what
1s going on at the property; when a permit is issued,
it 1s kept and posted at the property so that people
know about it. He argued that there was no notice,
posting, or procedural defect that document with
the issuance of the building or sediment control
permits in this case, and that no one had

complained about their issuance.

Counsel for the Intervenor Owner argued that
he has a 66-page document submitted by the
Appellants that is nothing more than emails sent
by the Appellant Joseph Gothard dating back to
June 2022 through the morning of this hearing. He
argues that he knows the Board wants to give
people a process to be heard. However, he argued
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that there were late fillings in this case and that
there are no extenuating circumstances to extend
filling dates.

In response to questions from the Board,
Counsel for the Intervenor Owner explained that
Park and Planning gives mailing addresses to the
conditional use appellants. He argued that the
Appellants needed to appeal CO 20-02 to the Board
by July 10, 2020, and to appeal to the circuit court
by August 1, 2020. Counsel argued that the
Appellant Gothards were on the mailing list given
to OZAH, which sent notice of the conditional use
application and scheduling of the hearing on the
application; he stated that the preliminary plan of
subdivision was also noticed.

In response to further questions from the Board,
Counsel for the Intervenor Owner stated that there
1s a construction trailer on the Property with a
board outside where any permits are posted. He
argued that the Department of Environmental
Protection (“DEP”) has received communications
from Appellant Joseph Gothard, has made site
visits to the Property, and conducted noise
readings but did not find noise on the Property
exceeds the acceptable level under the County’s
Noise Ordinance.,

. The Appellant Joseph Gothard argued the activity
on the property included zero participation from
impacted homeowners and that relevant
information was not provided to impacted
homeowners. He argued that the Intervenor Owner
has been knowingly breaking laws since 2020 and
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that the CU 20-02 report under siection three,
erroneously found the grant of the conditional use
would cause no undue ham. Appellant Joseph
Gothard argued that property values have been
impacted by the grant of CU 20-02, and that
several real estate agents came by and gave
original Comparative Market Analyses (“CMA”),
but that now impacted homeowners cannot get a
new CMA and their best option is to sell their
property at less than 60% of market‘ value to an
investor.

Appellant Joseph Gothard argued that, under
the noise laws, noise above 75 decibels (“dba”)
potentially causes permanent hearing loss. He
argued that the construction on Property has
caused him ringing of the ears and has caused
stress to him and his wife, who works three nights
per week and cannot sleep or rest due to the noise.
Appellant Joseph Gothard argued that that there
is no compatibility between the building on the
Property and the neighborhood. He argued that he
does not recall receiving notification about the
conditional use and that the Hearmg Examiner’s
report contains false statements under findings of
fact and conclusion of law. Appellant Joseph
Gothard argued that most of his neighbors became
aware of the senior living . facility when the

construction noise began on the Property.

Appellant Joseph Gothard argued that the
County has a legal obligation to serve the public, to
ensure Zoning Ordinance compliance based on
accurate, complete information, and to ensure no
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harm to adjacent properties. He argued that the
intervenor Owner also needs to provide accurate
information to the County. Appellant Joseph
Gothard argued that all harm was preventable
from the outset, from the granting of zoning to the
Planning Board to permits.

Appellant  Joseph  Gothard argued that
homeowners are entitled to be notified, noted that
the Seneca Park North homeowner’s association
was not listed in any of the documents or any lists
when they should have received notification. He
questioned whether he received the CU 20-02
mailing on July'1, 2020, and argued that he cannot
read a permit posted on the Property from any
public area. Appellant Joseph Gothard argued that
the construction noise on the Property is over 90 or
100 dba, not 60 to 70 dba as reported by DEP. He
shared a chart with the Board showing decibels,
and explained that he has taken hundreds of
measurements showing noise in excess of 100 dba.
Appellant Joseph Gothard argued that it is a
miscarriage of justice for the Board to dismiss this
appeal.

Appellant Kristina Gothard argued that she is
unable to sleep due noise and vibrations from the
equipment on the Property. She played a noise
heard from inside her home.

Appellant Lamoy questioned who informs
homeowners of these proceedings and argued that
500 letters should have gone out outlining the
proposed conditional use on the Property. He
argued that the project sits on top of the hill and
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can be seen from miles away, and explained that
the parking lot is one story higher than his home.
Appellant Lamoy argued that this is a five-story
building, not a four-story building as indicates on
the building permit, and there is no mention of a
fence on the Property. He argued that the senior
living facility has caused his home value to
depreciate, and he questioned when the Zoning
laws changed to allow this facility in a residential
neighborhood. Appellant Lamoy argued that he
did not know about this facility until he saw
surveyors in the yard. He argued that the County
does not follow its own land use laws.

CONCLUSIONS OF LAW

1. Section 2-112 (¢) of the Montgomery County Code
provides the Board of Appeals with appellate
jurisdiction over appeals taken under specified
section and chapters of the Montgomery County
Code, including section 8-23. That section does not
provide the Board of Appeals with appellate
jurisdiction over Chapterl9, which governs
sediment control permits.

2. Section 2A.-2 ( ¢) of the Montgomery County Code
provides that the provisions in Chapter 2A govern
appeals and petitions changing error in the grant
or denied if any permit or license or from any order
of any department or agency of the County
government, exclusive of variances and special
exceptions, appealable to the County Board of
Appeals, as set forth in section 2-112, article V.
Chapter 2, as amended, or the Montgomery
County Zoning Ordinance or any other law,
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ordinance or regulation providing for the appeal to
said board from an adverse governmental action.

. Section 8-23 (a) of the County Code provides that
[a]lny person aggrieved by the issuance, denial,
renewal, amendment, suspension, or revocation pf
a permit, or the issuance or revocation of a stop
work order, under this Chapter may appeal to the
County Board of Appeal within 30 days after the
permit 1s issued , denied, renewed, amended,
suspended or revoked. or the stop work order is
issued or revoked. A person may not appeal any
other order of the Department, and may not
appeal an amendment of a permit if the
amendment does not make a material change to
the original permit. A person must not contest the
validity of the original permit in an appeal of the
amendment or stop work order

. Section 59.7.3.1.F.1.c of the Zoning Ordinance
(2014) provides that [a]ny party of record may
appeal the Hearing Examiner’s decision by filing a
written request to present oral argument before
the Board of Appeals within 10 days after the
Office of Zoning and Administrative Hearings
issues the Hearing Examiner’s report and
decision. The filings of such a request transfer
jurisdiction over the matter while on appeal from
the Hearing Examiner to the Board of Appels.

. Under section 2A-8 of the County Code, the Board
has the authority to rule upon motion to regulate
the course of the hearing. Pursuant to that section,
it is customary for the Board to dispose of
outstanding preliminary motions at the outset at
or prior to the hearing. Board Rule 3.2 specifically
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confers on the Board the ability to grant motion to
dismiss for summary disposition in cases where
there is no genuine issue of material fact and
dismissal should be rendered as a matter of law
(Rule 3.2.2). Under the Board Rule 3.2.2., the
Board may on its own motion, consider summary
disposition or other appropriate relief.

. Under Board Rule 3.2.4, the Board has the
discretion to hear oral argument on a motion to
dismiss, and under Board Rule 3.2.5, the Board
must decide the motion after the close of oral
argument or at a worksession. . '

. The Board finds that there are no genuine issues
of material fact to be resolved by the Board. The
Board finds that the Hearing Examiner’s decision
in CU 20-02 must be appealed to the Board by
filing a written request to present oral argument
before the Board within 10 days after the OZAH
issues the Hearing Examiner’s report and decision
which in this case was issued on July 1, 2020. The -
Board further finds that Section 8-23 (a) of the
County Code requires that an appeal of the
issuance of building permit number 955491 be
submitted to the Board within 30 days after the
permit was issued, in this case on May 12, 2012.
The Board finds that it is undisputed that this
appeal was filed on July 18, 2022, over two years
after the Hearing Examiner’s report and decision
in CU 20-02 and over 60 days after the issuance of
the building permit 955491. The Board notes that
the Court of Appeal has held that when an appeal
to an appellate tribunal such as the Board is
untimely, The Board has no authority to decide the
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case on its merits. United Parcel Services v.
People’s Counsel, 336 MD 569 (1992)). Further, the
Board notes that Section 59. 7.3.1.F.c of the
Zoning Ordinance (2014) and Section 8-23 (a) of
the County Code provide no flexibility to file
belated appeals, and find that all notice
requirements were met prior to the granting of CU
20-02, as outlined in Exhibit 19.

Finally, the Board finds that it has no
jurisdiction over the appeal of the issuance of
sediment control permit, which are governed by
Chapter 19 of the County Code. The Board finds
that its jurisdiction is created and limited by
statue. Holy Cross Hospital, Inc v Health Svcs. Cost
Review Comm’n, 283 Md. 677, 683, 383 A.2d 181
(1978). Because the Board does not have the
authority to decide matters for which it has not
been granted jurisdiction by statute, The Board
must also dismiss the appeal of sediment control
permit number 287113 for lack of jurisdiction. See
United Parcel Service v. People’s Counsel, 336 Md.
569. 650 A.2d 226 (1992)

Therefore, the Board finds that it lacks
jurisdiction to hear this case, and the appeal must
be dismissed.

1. The County and Intervenor Owners’ Motion for
summary Disposition in Case A-6765 are granted,
and the appeal in Case A-6765 id consequently
DISMISSED.

On a motion by Chair John H. Pentecost, secondary
by Vice Chair Richard Melnick, with member Caryn
Hines and Member Roberto Pinero in agreement, the
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i !
Board voted 4 to 0 to grant the County and Intervenor
Owner s’ Motion for Summary Dispos‘ition and to
dismiss the admirative appeal and adopt the

following Resolution:

BE IT RESOLVED by the Board of Appeals for the
Montgomery county, Maryland that the opinion
stated above be adopted as the Resolutiofl required by
law as its decision on the above-entitled petition.

/s/ John H. Pentecost |
Chair, Montgomery County Boarq of Appeals

[
i:

Entered in the Opinion Book
of the Board of Appeals for S
Montgomery County, Maryland i
This 4th of November, 2022 b

/s/Barbara Jay

Executive Director

NOTE:

Any request for rehearing or reconsideration must be
filed within ten (10) day after the date the Opinion is
mailed and entered in the Opinion Book See Section
2A-1(f)of the County Code. :

Any decision by the County Board pf ‘Appeals may,
within thirty (30) days after the decision is rendered,
be appealed by any person aggrieved by the decision
of the Board ad a party to the proceeding before it, to
the Circuit Court for Montgomery County in
accordance with the Maryland Rules of Procedure (see
Section 2-114 of the County Code). |
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Appendix App.4B
BOARD OF APPEALS
for |
MONTGOMERY COUNTY
Stella B. Werner Council Office Building
100 Maryland Avenue
Rockville, Maryland 208850
240-777-6600
http:/www.momtgomerucountymd.gov/boa/
Case No A-6780
APPEAL OF CANDICE CLOUGH, ET AL.
OPINION OF THE BOARD
(Hearing held November 16, 2022)
(Effective Date of Option: December 9, 2022)

Case No. A-6780 is an administrative appeal filed
October 10, 2022, by Candice Clough, Danilo Molieri,
and Chris Flores (the "Appellants"). The Appellants
charged error on the part of: 1) Montgomery County's
Office of Zoning and Administrative Hearings
("OZAH") in the issuance of a conditional use, Case
No. CU 20-02, on July 1, 2020; 2) Montgomery
County's Department of Permitting Services (DPS")
in the issuance of a building permit, No. 955491, on
May 12, 2022; and 3) DPS in the issuance of a
sediment control permit, No. 287113, on April 26,
2022. The Appellants "request withdrawal of
approval for CU 20-22 conditional use and DPS




i : 80

permits 955491, 287113. The board shall review all - _
information provided with this appeal " See Exh1b1t : o
1. v ; :

CU 20-02, building permit No. r955491 and
sediment control permit No. 287113 Were issued for
the property at 19105 Frederick Road, Ga1thersburg,
Maryland, 20880 (the "Property"). See! ‘Exhibit 4(a).
The Appellants own the properties at: 11302 Harvest
Mills Lane, Germantown, Maryland 20876 (Appellant
Clough): 19104 Wheatfield Drive, Germantown,
Maryland 20876 (Appellant Molieri); and 11147
Black Forest Way, Gaithersburg, Maryland 20879
(Appellants Flores).

[

Pursuant to section 59-7.6.1.0 of the Zoning
\ Ordinance, the Board scheduled a pubhc hearing for
| January 11, 2023. On October 18, 2022, the holder
of CU 20-02 and the owner of the Property,

' Frederick Road Senior 4% Owner,’ LLC filed a

| Motion to Intervene (the "Intervenor") See Exhibit
| 6. On November 10, 2022, the Appellants filed a
Cross-Motion in Opposition to Motlon to intervene.

See Exhibit 10. The Board granted the request to

intervene at the pre-hearing conference on

November 16, 2022. 18, 2020. See EXh1bth The County

filed a Motion to Dismiss or for Summary Disposition of

the administrative appeal on November 8, 2022. See

Exhibit 9. On November 10, 2022, the Appellants filed

a Cross-Motion in Opposition to Motion for

Summary Judgement. See Exhibit 11. The Board,

pursuant to Board Rule 3.2.5, dec1ded the Motions for

Summary Disposition, and the oppos1t1ons thereto, after

the close of oral arguments at the pre- -hearing conference
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sent out in conjunction with this Property. Counsel
argued that he controlled one of those mailings, which
was for a community meeting about the conditional
use, and that he received no response from that
mailing. He argued that Seneca Park North is listed
on his mailing list and that he provided this information
to the agencies that sent out the other mailings.

3. Appellant Clough argued that, whiles lot of this appeal
repeats what the Gothard appeal addressed, that
appeal did not address whether she had received
notice of the actions on the Property. She argued that
Seneca Park North, a civic association, was required
to receive notice and did not receive it. Appellant
Clough argued that the sign on the Property faces
the road and is not easily readable. She argued
that, had she known about the actions to be
undertaken on the Property, she would have appealed
long ago. Appellant Clough argued that she only
found out about the grant of the conditional use and
permits on the Property in late August of 2022.

Appellant Clough argued that there was no
evidence that OZAH made the requisite mailings
applicable in this case. She argued that no one she
spoke with knew about this project, and that Mr.
Gothard had seen the sign on the Property, which
was located in a place which requires a person to go
around a curve in order to view it.

In response to questions from the Board,
Appellant Clough argued that she had not spoken
with all of her neighbors about whether they had
received notice of the conditional use filed for the
Property. She reiterated that Seneca Park North
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did not receive any mailings, and that the lack of
notification is the crux of this appeal and why the
construction should stop on the Property.
Appellant Clough argued that the community
meeting was held during the COVID-19 pandem1c
and that no one knew about the meeting.

4. Appellant Molieri argued that, while he is not an
abutting property owner, he had 1ssues with the
placement of the sign on the Property He argued
that another issue he has is that there are limited
parking spaces for the Property, and that the
building on the Property is five stones, not four as
it was supposed to be. |

CONCLUSIONS OF LAW

1. Section 2-112(c) of the Montgomeryi County Code
provides the Board of Appeals with appellate
jurisdiction over appeals taken under specified
sections and chapters of the Montgomery County
Code, including section 8-23. That section does not
provide the Board of Appeals with appellate jurisdiction
over Chapter 19, which governs sediment control
permits.

2. Section 2A-2(d) of the Montgomery County Code
provides that the provisions in Chapter 2A govern
appeals and petitions charging error in the grant or
denial of any permit or license or from any order of
any department or agency of| the County
government, exclusive of variances and special
exceptions, appealable to the County Board of
Appeals, as set forth in section 2-112, article V, chapter
2, as amended, or the Montgomery County Zoning
Ordinance or any other law, ordinance or regulation
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providing for an appeal to said board from an adverse
governmental action.

. Section 8-23(a) of the County Code provides that "[a]ny
person aggrieved by the issuance, denial, renewal,
amendment, suspension, or revocation of a permit, or
the issuance or revocation of a stop work order, under
this Chapter may appeal to the County Board of Appeals
within 30 days after the permit is issued, denied,
renewed, amended, suspended, or revoked or the stop
work order is issued or revoked. A person may not
appeal any other order of the Department, and may
not appeal an amendment of a permit if the
amendment does not make a material change to the
original permit. A person must not contest the validity
of the original permit in an appeal of an amendment or a
stop work order."

. Section 59.7.3.1.F.1.c of the Zoning Ordinance (2014)
provides that [a]ny party of record may appeal the
Hearing Examiner's decision by filing a written
request to present oral argument before the Board of
Appeals within 10 days after the Office of Zoning and
Administrative Hearings 1issues the Hearing
Examiner's report and decision. The filing of such a
request transfers jurisdiction over the matter while on
appeal from the Hearing Examiner to the Board of
Appeals.

. Under section 2A-8 of the County Code, the Board has
the authority to rule upon motions and to regulate the
course of the hearing. Pursuant to that section, it is
customary for the Board to dispose of outstanding
preliminary motions at the outset of or prior to the
hearing. Board Rule 3.2 specifically confers on the



|
. |
86 l
Board the ability to grant motions to dismiss for
summary disposition in cases where there is no genuine
issue of material fact and dismissal should be
rendered as a matter of law (Rule 3.2.2). Under Board
Rule 3.2.2, the Board may, on its' own motion,
consider summary disposition or other appropriate
relief. ;

. Under Board Rule 3.2.4, the Board has the discretion
to hear oral argument on a motion to dismiss, and
under Board Rule 3.2.5, the Board must decide the
motion after the close of oral argument or at a
worksession. |

. The Board finds that there are no genuine issues of
material fact to be resolved by the Board. The Board
finds that the Hearing Examiner's decision in CU 20-
02 must be appealed to the Board by filing a written
request to present oral argument before the Board
within 10 days after OZAH issues: the Hearing
Examiner's report and decision, which in this case
was issued on July 1, 2020. The Board further finds
that Section 823(a) of the County Code requires that
an appeal of the issuance of building permit number
955491 be submitted to the Board within 30 days after
the permit was issued, in this case on May 12, 2012.
The Board finds that it is undisputed that this appeal
was filed on October 10, 2022, over two years after the
Hearing Examiner's report and decision in CU 20-02
and almost five months after the issuance of building
permit number 955491. The Board notes that the
Court of Appeals has held that when an appeal to an
appellate tribunal such as the Board is untimely, the
Board has no authority to decide the case on its
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merits. United Parcel Services v. People's Counsel, 336
Md. 569 (1992). Further, the Board notes that Section
59.7.3.1.F.1.c of the Zoning Ordinance (2014) and
Section 823(a) of the County Code provide no
flexibility to file belated appeal. The Board finds that
all notice requirements were met prior to the granting
of CU 20-02, as outlined in Exhibit 19 to Case A-6765,
Appeal of Joseph Gothard et al.,, an appeal whose
substance is identical to this appeal and which was
also dismissed by the Board for lack of jurisdiction. The
Board notes that the Appellants were not entitled to
mailing notice about the conditional use or the
permits under the applicable laws.

Finally, the Board finds that it has no jurisdiction
over the appeal of the issuance of a sediment control
permit, which are governed by Chapter 19 of the
County Code. The Board finds that its jurisdiction is
created and limited by statute. Holy Cross Hospital,
Inc. v. Health Sucs. Cost Review Comm'n, 283 Md. 677,
683, 383 A.2d 181 (1978). Because the Board does not
have the authority to decide matters for which it has not
been granted jurisdiction by statute, the Board must
also dismiss the appeal of sediment control permit n
umber 287113 for lack of jurisdiction. See United
Parcel Seruvice v. People's Counsel, 336 Md. 569, 650
A.2d 226 (1992).

Therefore, the Board finds that it lacks jurisdiction
to hearth is case, and the appeal must be dismissed.

. The County and Intervenor's Motions to Dismiss
and/or for Summary Disposition in Case A-6780 are
granted, and the appeal in Case A-6780 is consequently
DISMISSED.
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On a motion by Chair John H. Pentecost,
seconded by Vice Chair Richard Melnick, with .
Member Caryn Hines in agreement, the Board voted |
3 to 0 to grant the County and Intervenors Motions to
Dismiss and/or for Summary Dlsposmon and to,
dismiss the administrative appeal and adopt the

following Resolution: '

BE IT RESOLVED by the Board of Appeals for
the Montgomery county, Maryland that the opinion:
stated above be adopted as the Resolution required by
law as its decision on the above- entltled pet1t10n

/s/ John H. Pentecost ! ‘

Chair, Montgomery County Boar;d of Appeals

Entered in the Opinion Book : |

of the Board of Appeals for
Montgomery County, Maryland
This 9tk of December, 2022

/s/Barbara J ay Executive Director
NOTE 1 i

Any request for rehearing or reconsideration must be ;
filed within ten (10) day after the date the Opinion is |
mailed and entered in the Opinion Book See Sectlon
2A-1(f)of the County Code. 1

Any decision by the County Board pf Appeals may, -
within thirty (30) days after the de01s1on is rendered, ,
be appealed by any person aggrieved by the decision
of the Board ad a'party to the proceeding before it, to |
the Circuit Court for Montgomery  County in
accordance with the Maryland Rules of Procedure (see
Section 2-114 of the County Code). I ‘
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CONSTITUTIONAL PROVISIONS, STATUTES,
RULES

Appendix App.5
MARYLAND CONSTITUTION

Maryland Const. Art. 6: ...all persons invested with
the Legislative or Executive powers of Government
are the Trustees of the Public, and, as such,
accountable for their conduct.

Maryland Const. Art. 9: ...no power of suspending
Laws or the execution of Laws, unless by, or derived
from the Legislature, ought to be exercised, or
allowed. ‘

Maryland Const. Art. 19: ... every man, for any
injury done to him in his person or property, ought to
have remedy by the course of the Law of the Land,
and ought to have justice and right, freely without
sale, fully without any denial, and speedily without
delay, according to the Law of the Land.

Maryland Const. Art 23: ... The right of trial by
Jury of all issues of fact in civil proceedings in the
several Courts of Law in this State, where the amount
in controversy exceeds the sum of five thousand
dollars, shall be inviolably preserved.

Maryland Const. Art. 33: ....the independency and
uprightness of Judges are essential to the impartial
administration of Justice, and a great security to the
rights and liberties of the People.

Maryland Const. Art. 45: This enumeration of
Rights shall not be construed to impair or deny others
retained by the People.
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- Appendix App. 6 !
UNITED STATES CONSTITUTION

We the People of the United States, in Order to form
a more perfect Union, establish Justice, insure
domestic Tranquility, provide for the common
defence, promote the general Welfare, and secure the.
Blessings of Liberty to ourselves and our Posterity, do
ordain and establish this Constitution for the United:
States of America. ' K

Article IV: “The citizens of each state sHall be entitled :
to all privileges and immunities of citizens in the
several states '

Amdtl4 equal protection, privileges dr immunities
clause—the common law guarantees; also see, Amdt5
taking, Amdt6 due process :

U.S. Const. amend. 1: Congress shall make no law
respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people
peaceably to assemble, and to petition the
Government for a redress of grievances.

U.S. Const. amend. 5: No person shall be held to
answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval
forces, or in the Militia, when in actual service in time
of War or public danger; nor shall any person be
subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due

i
I
i
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process of law; nor shall‘private property be taken for
public use, without just compensation.

U.S. Const. amend. 6: In all criminal prosecutions,
the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and
district wherein the crime shall have been committed,
which district shall have been previously ascertained
by law, and to be informed of the nature and cause of
the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining
witnesses in his favor, and to have the Assistance of
Counsel for his defence.

U.S. Const. amend. 7: In Suits at common law,
where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved,
and no fact tried by a jury, shall be otherwise re-
examined in any Court of the United States, than
according to the rules of the common law.

U.S. Const. amend. 9: The enumeration in the
Constitution, of certain rights, shall not be construed
to deny or disparage others retained by the people.

U.S. Const. amend. 14: All persons born or
naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States
and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the
privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal
protection of the laws -
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A STATUTES
Appendix App. 7

28 U.S. Code § 1254 - Courts .of appeals;
certiorari; certified questions :

Cases in the courts of appeals may be reviewed by the
Supreme Court by the following methods:

(1) states that “cases in the courts of appeals may be
reviewed by the Supreme Court by writ of certiorari
granted upon the petition of any party to any civil or
criminal case, before or after rendition of judgment or
decree”. ' :

28 U.S. Code § 1651 - Writs

(a ) The Supreme Court and all courts established by
Act of Congress may issue all writs necessary or
appropriate in aid of their respective jurisdictions and
agreeable to the usages and principles of law.

42 U.S. Code § 1983 - Civil action for deprivation
of rights , '

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State
or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.
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RULES
Appendix App. 8

Rule 20. Procedure on a Petition for an
Extraordinary Writ

1. Issuance by the Court of an extraordinary writ
authorized by 28 U. S. C. §1651(a) is not a matter of
right, but of discretion sparingly exercised. To justify
the granting of any such writ, the petition must show
that the writ will be in aid of the Court's appellate
jurisdiction, that exceptional circumstances warrant
the exercise of the Court's discretionary powers, and
that adequate relief cannot be obtained in any other
form or from any other court.

2. A petition seeking a writ authorized by 28 U. S. C.
§1651(a), §2241, or §2254(a) shall be prepared in all
respects as required by Rules 33 and 34. The petition
shall be captioned "In re [name of petitioner]" and
shall follow, insofar as applicable, the form of a
petition for a writ of certiorari prescribed by Rule 14.
All contentions in support of the petition shall be
included in the petition. The case will be placed on the
docket when 40 copies of the petition are filed with
the Clerk and the docket fee is paid,
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ORDINANCES, REGULATIONS

Appendix App. 9 Chapter 31B Noise Control
(Ordinance)

Chapter 31B. Sec. 31B-1. Declaration of
policy.

(a) The County Council finds that excessive noise .
harms public health and welfare and impairs
enjoyment of property. The intent of this Chapter is
to control noise sources to protect public health and-
welfare and to allow the peaceful enjoyment of
property. This Chapter must be hberally construed to
carry out this intent.

(b) The Department of Env1ronmental Protection
administers this Chapter.

Chapter 31B. Sec. 31B-5. Noise level and noise
disturbance violations.

(a) Maximum allowable noise levels.

(1) Except as otherwise provided in Sections 31B-6(a)
and 31B-8, a person must not cause or permit noise
levels that exceed the following levels: -

Maximum Allowable Noise Levels (dBA) for Receiving Noise Areas
Daytime Nighittime
| Non-residential noise area - 67 62
> [ Residential noise area 65 55 I &

(2) A person must not cause or permit the emission of
a prominent discrete tone or impulsive noise that
exceeds a level, at the location on a receiving property
where noise from the source is greatest, that is 5 dBA
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lower than the level set in paragraph (1) for the
applicable noise area and time.

(3) Sound that crosses between residential and non-
residential noise areas must not exceed the levels set
in paragraph (1) for residential noise areas.

(b) Noise disturbance. A person must not cause or
permit noise that creates a noise disturbance.

Chapter 31B. Sec. 31B-6. Noise level and noise
disturbance standards for construction.

(a) Maximum allowable noise levels for construction.

(1) A person must not cause or permit noise levels
from construction activity that exceed the following
levels:

(A) From 7 a.m. to 5 p.m. weekdays:

(1) 75 dBA if the Department has not approved a
noise-suppression plan for the activity; or

(11) 85 dBA if the Department has approved a noise-
suppression plan for the activity.

(B) The level specified in Section 31B-5 at all
other times (65 dBA/day, 55 dBA/night).

(2) Construction noise levels must be measured at the
location, at least 50 feet from the source, on a
receiving property where noise from the source is
greatest.

(8) The Department must by regulation establish
requirements for noise-suppression plans and adopt
procedures for evaluating and approving plans. The
regulations must provide that, at least 10 days before
approving a noise-suppression plan, the Director
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must provide public notice reasonably calculated to
reach at least a majority of households that might be -
affected by the construction activity noise levels above '
75 dBA. !

(b) Construction noise disturbance. The prohibition '
on noise disturbance in Section 31B- 5(b) applies to"
construction activities, notw1thstand1ng subsection

(a). j B

(¢) Examples. The following examples illustrate.
common construction noise-producing acts that
violate this section if they exceed the noise level
standards set in subsection (a) or create a noise
. disturbance. The examples are illustrative only and
do not limit or expand the construction noise level or‘ ‘
noise disturbance standards of this section:

(1) Delivering materials or equipment, or loading or
unloading during nighttime hours in a residential
noise area. ‘ |

4

(2) Operating construction equipment with audible
back-up warning devices during nighttime hours.
(1996 LM.C., ch. 32,§ 1.) | [

Chapter 31B. Sec. 31B-11. Waivers.
(a) Temporary waiver. !

(1) The Director may waive any part of this Chapter
for a temporary event if the noise the event will create
or cause in excess of the limits established under this
Chapter is offset by the benefits of the event to the
public.

(2) When the Director receives an appiication under
this subsection, the Director must brovide public
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notice of the application reasonably calculated to
reach at least a majority of households that might be
affected by noise levels anticipated for the event. The
Director must not approve an application under this
subsection less than 10 days after the public notice.

(c) Violation of waiver. The Director may suspend,
modify, or revoke a waiver granted under this section
if a person violates the terms or conditions of the
waiver.

Chapter 31B. Sec. 31B-11. Waivers. (d) Regulations
and fees. The County Executive must issue
regulations implementing this section that:

(1) set the procedures and fees to apply for a waiver
under subsections (a) or (b);

(2) require the applicant to use the best technology
and strategy reasonably available to mitigate noise,
as determined by the Director;

(3) allow temporary waivers under subsection (2) of no
more than 30 days, renewable at the discretion of the
Director no more than twice; and

(4) specify the requirements for the hearing
advertisement and sign required under subsection
(b)(3). (1996 L.M.C,, ch. 32, § 1.)

Chapter 31B. Sec. 31B-12. Enforcement and
penalties.

(a) The Department must enforce this Chapter.
County Executive may delegate ..the authority to
enforce parts of this Chapter to the Police Department
or any other Executive agency.
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(b) A violation of this Chapter is a Class A violation.
Each day a violation continues is a separate offense.
A violation of Section 31B-6 is a separate offense in
addition to any other violation of this Chapter arising
from the same act or occurrence. ]

(¢) The Department may seek injunctive or other
appropriate judicial relief to stop, or prevent
continuing violations of this Chapter.

(d) If the Director finds that a person has violated this
Chapter, the Director may issue a notice of violation
and corrective order ... The notice must contain the
following information: | |

(5) the deadline for compliance. ‘ \ |

(e) The compliance plan referred to in subsection
(d)(4) must establish a schedule for achieving
compliance with this Chapter, as spemﬁed in the
corrective order. .....

(f) An enforcement officer may issue a cix’ril citation for
any violation of this Chapter if the; enforcement
officer: I

(1) W1tnesses the violation; or

(2) receives complaints from at least 2 witnesses of a
noise disturbance. Complaints by 2 witnesses are
required to issue a citation under paragraph (2), but
are not required to prove that a person Vlolated this
Chapter. |

(h) A person aggrieved by any action or order of the

Director under Sections 31B-9 and 31B-11 may seek

reconsideration within 10 days after the date of the

action or order. A request for reconsideration must be
|

1 ,
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in writing to the Director, and must specify the date
and nature of the action or order, the injury
sustained, the remedy requested, and the legal basis
for the remedy. If the Director finds that there are
material facts in dispute, the Director may refer the
matter to a hearing officer under the procedures
specified in Chapter 2A. ...

(1) (1) A person responsible for a violation of Section
31B-6 and the person responsible for the management
or supervision of the construction site where the
source of the violation is located are jointly and
severally liable for the violation.

(2) For recurring violations of Section 31B-6 on the
same construction site, in addition to any other
penalty under this Chapter, the Director may issue a
stop work order, ...:

(A) 3 consecutive working days for a second violation
within 30 days after the first violation; (B) 5
consecutive working days for a third violation within
60 days after the first violation; and (C) 7 working
days per offense for the fourth and subsequent
violations within a 120-day period.

(3) This Chapter does not limit the Director's
authority under Chapter 8 to revoke a permit or
approval issued under that Chapter.

() Any person aggrieved by a violation of this Chapter
may file a civil action in any court with jurisdiction
against a person responsible for the alleged violation.
The aggrieved person must notify the alleged violator
and the Director of the alleged violation at least 60
days before filing the action. A person must not file an
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;

t

action under this subsection if the Cou‘ﬁty Attorney
has filed a civil action against the same alleged

violator regarding the same violation. ‘(1996 LM.C.,

ch. 32, § 1; 2001 L.M.C., ch. 2, § 1.)

1
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Appendix App. 10 Chapter 59 Montgomery
County, Maryland Zoning Ordinance

Chapter 59, Section 59.7.5.2. Notice
Specifications

The following notice requirements are the minimum
necessary to ensure appropriate notice for

communities affected by an application. For notice
required under Section 7.5.1, the following standards

apply.
A. Newspaper Notice

1. When an application is accepted, the intake body
must publish a notice of the public hearing in at least
2 newspapers of general circulation in the County a
minimum of 30 days before the hearing date.

2. The notice must include the date and place of
hearing, applicant, application number and name,
location of property, property size, zone, density of
development, and telephone number and website for
the applicable intake agency. The notice for a Zoning
Text Amendment must also include a brief summary
of the proposed amendment.

B. Pre-Submittal Meeting

1. Before an application may be accepted, the
applicant must hold a public meeting to present the
proposed application and respond to questions and
comments. The meeting must be held no more than

90 days before filing the application.

2. The applicant must post a sign advertising the pre-
submittal meeting, equivalent to the requirement for




102

an application sign, a minimum of 15 days before the |
meeting. !

3. The applicant must send notice advertising the pre-
submittal meeting to the same recipients required
under Séction 7.5.2.E.1, Hearing Notic€, a minimum
of 15 days before the meeting. ' 'l

4. The notices must include the datef?and place of
meeting, applicant, application number and name, .
location of property, property size, zone, proposed use,
and density of development. “

5. The applicant must submit a list of attendees and I.

a_record of the pre- submittal meeting with the
application. ; ;

C. Application Sign

1. The applicant must post at least one sign along
every frontage; if the frontage is more t‘,‘han 500 feet,
a sign must be posted at least every 500 feet.

a. For a sketch plan, site plan, or major site plan
amendment application, the sign must be posted

before an apphcatmn 1s accepted. !

b. For a Local Map Amendment, cond1t1ona1 use, or
variance application, the sign must be posted W1th1n 1
5 days after an application is accepted

2. The sign must meet the following speolfications:

a. For a sketch plan, site plan, or major site plan
amendment application, the applicant 'must use the .
sign template provided by the Plannmg Department

b. For a Local Map Amendment, cond1t10na1 use, or
variance application, the sign must: '
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1. be made of a durable material;
1i. be a minimum of 24 inches tall by 36 inches wide;
iil. have a white or yellow background cé?lor; and

iv. have black lettering and charactérs at least 2
inches in height.

3. The sign must include:
a. application number and name; _
b. requested zone, if a Local Map Amer;'dment;

c. proposed use, density, or structure description, if
not a Local Map Amendment; and

d. telephone number and website for the applicable
intake agency. '

'D. Application Notice

1. When an application is accepted, the applicant
must send notice of the application to all abutting and
confronting property owners; civic, homeowners, and
renters associations that are registered with the
Planning Board and located within 1/2 mile of the
site; any municipality within 1/2 mile; and, if
applicable, pre-submittal meeting attendees who
request to be a party of record. A condominium's
council of unit owners may be notified instead of the
owner and residents of each individual condominium.

2. The notice must identify the applicant and include
the application type, number, and project name;
location of property; property size; zone (and
requested zone, if applicable); proposed use and
density of development; changes covered by the
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proposed amendment, if applicable; and telephone:
_number and website for the applicable intake agency.-

E. Hearing Notice

1. Hearing notice must be sent to all abutting and
confronting property owners; civic, homeowners, and
renters associations that are registered with the
Planning Board and located within 1/2 mile of the
site; any municipality within 1/2 mile; and, if
applicable, pre-submittal meeting attendees who
request to_be a party of record. A condominium's
council of unit owners may be notified instead of the
owner and residents of each individual condominium.

a. The District Council, Hearing Examiner, and Board
of Appeals, as applicable, must send: notice of the
hearing a minimum of 30 days before the scheduled
hearing date. :

b. The Planning Board must send Enotice. of the

hearing a minimum of 10 days before the scheduled

i
|

hearing date. » 1

2. For a sign variance, the deciding bbdy must also
send notice of the hearing to any special taxing
district in which the proposed sign would be located.
and the technical staff of the Planning Board if the
sign would be located on a property wii;h a site plan.

3. The notice must include the date and place of
meeting, applicant, application number and name,
location of property, property size, zone (and
requested zone, if applicable), proposed use or density
of development when applicable, and telephone
number and website for the applicable ?intake agency.
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4. A hearing may be postponed or continued if the
time and place of the continued hearing is publicly
announced at the time of the adjournment or notice is
given to all parties of record a minimum of 10 days
before the next scheduled hearing date.

F. Resolution Notice

1. The deciding body or its designee must issue
notice of the approved resolution or opinion to
the applicant and any additional parties of record on
the day a resolution or opinion is issued.

2. The notice must provide the date the decision was
made, a summary of the decision, a copy of the
resolution or opinion or a website link to a copy, and
the phone number, address, and website of the
applicable deciding body.

G. Building Permit Sign Notice

After a building permit is approved, the applicant
must post a sign as required under Chapter 8.

H. Website Posting

1. During review, the applicable intake agency or
designee, must post the application on its website
within 15 days after acceptance.

2. When the Planning Director provides a
recommendation report for the Planning Board, the

report must be posted on the Planning Board's
website, as indicated in Division 7.2 and Division 7.3.

3. When the Hearing Examiner provides a
recommendation report on an application decided by
the Board of Appeals or the District Council, the

Hearing Examiner must post the recommendation
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report on its website a minimum of 10 days before the
Board of Appeals or the District Council hearing.

4. After a decision is made, the applicable deciding
body or designee, must post on its website the
resolution reflecting its decision and 1f approved,
plans certified by the deciding body or designee,
modified from the submitted plans to satlsfy the
decision.

5. When DPS accepts a building p_ermlt _application,
DPS must post on its website the application
information and track the status of review. After a
decision is made, DPS must post on the internet its
decision and, if approved, a summary of the approval,
including at least the approved use and gross floor
area. |

li

Chapter 59. Section 59.10 Contents of
Applications 1

b) The 1dentity of each person who has a substantial
interest in the property under the application,
including any person with a share in the property
amounting to 5% or more .... 1 i

¢) A statement disclosing political contributions to the
treasurer or political committee of any candidate for
County Council and County Executive or slate that
contributes to candidates for County 'Council or
County Executive, made by any person that is a title
owner or contract purchaser of land that is the subject
of an application, a trustee who has an interest in
land that is the subject of an application ...




.
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Chapter 59. Section 59.7.3.4.B Application
Requirements

3. The applicant must submit an initial application to
the Planning Director for approval of completeness.
The Planning Director must review the application
for completeness within 10 days after receipt. An
application is incomplete if any required element is
missing or is facially defective, e.g., a drawing that is
not to scale or lacks proper signatures. The
assessment of completeness must not address the
merits of the application.

4. The applicant must submit any required revisions
to the Planning Director. The Planning Director must
review the revised application for completeness
within 10 days after receipt.

5. After the Planning Director verifies that the
application is complete, the applicant must file the
final application with the Planning Director, who will
accept the application and establish a hearing date
under Section 7.3.4.C.

6. Public notice is required under Division 7.5.

Chapter 59. Section 59.7.3.1. Conditional Use
(569.7.3.1.E.1 Necessary Findings)

A. Applicability and Description

1. Use of any property for a conditional use under
Article 59-3 requires approval of a conditional use
application.

2. A conditional use application may include all or
part of a property.
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3. A conditional use application must satisfy the
conditions and binding elements of, and be consistent
~ with, any effective previous approvals on the subject
property.

4. An area covered by a conditional use approval
requires a site plan only if:

a. the area is included in a sketch plan; or

b. the use standards in Article 59-3 require it.
B. Application Requirements

1. Ownership:

a. An applicant must own the subject property or be
authorized by the owner to file the application.

b. If any land or right-of-way is owned or controlled
by the State, County, or any other entity or agency,
written authorization from that entity or agency must
be submitted with the application.

2. The applicant must submit the following for review:

a. application form and fees as approved by the
District Council;

b. proof of ownership or authorization;

c. statement of how the proposed development
satisfies the criteria to grant the application;

d. certified copy of official zoning vicinity map
showing the area within at least 1,000 feet
surrounding the subject property;

e. list of abutting and confronting property owners in
the County tax records;




109

f. list of any civic, homeowners, and renters

associations that are registered with the Planning
Department and located within 1/2 mile of the site:

g. Traffic Statement or Study, accepted for review by
the Planning Director;

h. map showing existing buildings, structures,
circulation routes, significant natural features,
historic resources, zoning, and legal descriptions on
the proposed development site and within 500 feet of
the perimeter boundary;

1. existing and proposed dry and wet utility plan if
changes to these facilities are proposed,;

j. written description of operational features of the
proposed use;

k. if exterior changes are proposed, plans of the
proposed development showing:

1. footprints, ground-floor layout, and heights of all
buildings and structures;

i1. required open spaces and recreational amenities;

1. layout of all sidewalks, trails, paths, roadways,
parking, loading, and bicycle storage areas;

iv. rough grading;
v. landscaping and lighting;

vi. approved Natural Resources Inventory/Forest
Stand Delineation, if required under Chapter 22A;

vii. Forest Conservation Plan application, if required
under Chapter 22A, or an approved preliminary
forest conservation plan; telecommunication tower



110 |
M

applications must include an approved Forest
Conservation Plan or a letter from the Planning
Department confirming that a Forest | Conservatlon
Plan is not required under Chapter 22A '

viii. Stormwater Management Concept or Water
Quality Plan application, 1f required under Chapter
19; and

ix. supplementary documentation |showing. or
describing how the application satisfies previous
- approvals and applicable requirements.

1. development program and 1nspect10n schedule'
detailing any construction phasing for the project;
and

m. for a telecommunication tower\ i application,
photographic simulations of the tower and site seen
from areas with a direct view of the tower, including’
a minimum of at least 3 directions. 1

3. The applicant must submit an initial application to
the Planning Director for approval of completeness.
The Planning Director must review the application
for completeness within 10 days after receipt. An
application is incomplete if any requiréd element is
missing or is facially defective,‘e.g., a drawing that is
not to scale or lacks proper signatures. The
assessment of completeness must not: address the

merits of the application. "‘

4. The applicant must submit any required revisions
to the Planning Director. The Planning Director must
review the revised application for completeness
within 10 days after receipt. o ‘

A
;
|
i
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5. After the Planning Director verifies that the
application is complete, the applicant must file the
final application with the Hearing Examiner, who will
accept the application and establish a hearing date
under Section 7.3.1.C.

6. Public notice is required under Division 7.5.

C. Hearing Date

1. The Hearing Examiner must schedule a public
hearing to begin within 120 days after the date an
application was accepted.

2. The Hearing Examiner may postpone the public
hearing and must send notice to all parties of record
of the new hearing date.

3. The Hearing Examiner may issue a subpoena to
compel the attendance of witnesses at a public
hearing and production of documents and administer
an oath to any witness.

D. Review and Recommendation
1. Planning Director Review

a. The Planning Director may provide a report and
recommendation for review by the Planning Board at
a public meeting or issue a report and
recommendation directly to the Hearing Examiner.
The Planning Director must provide a report and
recommendation on a telecommunication tower
application directly to the Hearing Examiner.

b. If the Planning Director provides a report and
recommendation to the Planning Board, the Planning
Director = must  publish the report and
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recommendation a minimum of 10 days before thd
Planning Board public meeting. I |
i

c. If the Planning Director provides-a report and
recommendation to the Hearing Exammer the
Planning Director must publish the report and
recommendation a minimuim of 10 days before the
Hearing Examiner's public hearing.
| !
l‘ '

a. The Planning Board may consider the Planning
Diréctor's report and recommendation as a consent
item on its agenda or hold a public meetlng to cons1der
the recommendation.

2. Planning Board Review

b. The Planning Board must" 1 ! provide aI
recommendation on the application to the Hearlng
Examiner a minimum of 7 days before ‘the Hearing
Examiner's public hearing. ‘ i |

| ,
i 1
a. An applicant may amend the application before the’
hearing if the Hearing Examiner approves a motion
to amend after giving 10 days' notice ‘to all parties-
entitled to original notice of filing. If an. ‘amendment’
would materially alter an applicant's proposal or
evidence, the Hearing Examiner may postpone the,
hearing to a date that permits all interested partleSl
adequate time to review the amendment* (

3. Amendment of an Application ’

b. The applicant must forward a copy of any proposed1
amendment to the Planning Board. The Heanng
Examiner must keep the record open for o more than'
30 days to provide an opportunity for the Planmng‘
Board or its staff to comment. Within that time, the"
: i

|

|

I

|!
I
I

i
l
|
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Planning Board or its staff must comment on the
amendment or state that no additional review and
comment are necessary.

4. Withdrawal of an Application

The Hearing Examiner or the Hearing Examiner's
designee must send a notice to all parties entitled to
notice of the hearing when an applicant withdraws an
application for a conditional use.

E. Necessary Findings

1. To approve a conditional use application, the

Hearing Examiner must find that the proposed
development:

a. satisfies any applicable previous approval on the
subject site or, if not, that the previous approval must
be amended;

b. satisfies the requirements of the zone, use
standards under Article 59-3, and to the extent the
Hearing Examiner finds necessary to ensure
compatibility, meets applicable general requirements
under Article 59-6;

c. substantially conforms with the recommendations
of the applicable master plan;

d. is harmonious with and will not alter the character
of the surrounding neighborhood in a manner
inconsistent with the plan;

e. will not, when evaluated in conjunction with
existing and approved conditional uses in any
neighboring Residential Detached zone, increase the
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number, intensity, or scope of conliitional uses
sufficiently to affect the area adversely or alter the
predominantly residential nature ofthe area; a
conditional wuse application that substantlally
conforms with the recommendations of a master plan

does not alter the nature of an area; J! 3

f. will be served by adequate public services and
facilities including schools, police and fire protection,
water, sanitary sewer, public roads, storm drainage,
and other public facilities. If an approved adequate
public facilities test 1s currently valid and the 1mpact
of the conditional use is equal to or less than what was
approved, a new adequate public facilities test is not,
required. If an adequate public fac111t1es test 1s
required and:

i. if a preliminary subdivision - plan is not filed
concurrently or required subsequently, the Hearmg
Examiner must find that the proposed’ development'
will be served by adequate public .services and:
facilities, including schools, police and fire protection,.
wdter, sanitary sewer, public roads,j and storm.
drainage; or ; ‘ "
ii. if a preliminary subdivision plan is filed'
concurrently or required subsequently, the Planning l’
Board must find that the proposed development will,
be served by adequate public services and facilities, ,

including schools, police and fire protection, water,

sanitary sewer, public roads, and storm dramage and ‘

g. will not cause undue harm to the qelghborhood
as a result of a non-inherent adverse effect alone or:
~ the combination of an inherent and a non-inherent :
adverse effect in any of the following catégories:
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1. the [property] use, peaceful enjoyment, economic
value or development potential of abutting and
confronting properties or the general neighborhood;

il. traffic, noise, odors, dust, illumination, or a lack of
parking; or

11. the health, safety, or welfare of neighboring
residents, visitors, or employees.

2. Any structure to be constructed, reconstructed, or
altered under a conditional use in a Residential
Detached zone must be compatible with the character
of the residential neighborhood.

3. The fact that a proposed use satisfies all specific
requirements to approve a conditional use does not
create a presumption that the use is compatible with
nearby properties and, in itself, is not sufficient to

require conditional use approval.

4. In evaluating the compatibility of an agricultural
conditional use with surrounding Agricultural or
Rural Residential zoned land, the Hearing Examiner
must consider that the impact does not necessarily
need to be controlled as stringently as if it were
abutting a Residential zone.

5. The following conditional uses may only be
approved when the Hearing Examiner finds from a
preponderance of the evidence of record that a need
exists for the proposed use to serve the population in
the general neighborhood, considering the present
availability of identical or similar uses to that
neighborhood:

a. Filling Station;
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b. Light Vehicle Sales and Rental (Outﬁoor);

c. Swimming Pool (Community); and %

d. the following Recreation and Entertamment

Facility use: swimming pool, commercufll
|

6. The following conditional uses may only be
approved when the Hearing Exammer finds from a
preponderance of the evidence of record that a need
exists for the proposed use due to ap 1nsufﬁ01ent
number of similar uses presently serving ex1st1ng
population concentrations in the County, and the usesi
at the location proposed will not | result in a
multiplicity or saturation of similar uses in the same
general neighborhood: |

a. Funeral Home; Undertaker;
b. Hotel, Motel;

c. Shooting Range (Outdoor); :
d. Drive-Thru
e. Landfill, Incinerator, or Transfer Sta’tiion' and

f. a Public Use Helipad, Heliport or a Public Use |
Hehstop '

F. Decxslon

- 1. Hearing Examiner

a. The Hearing Examiner must issue ia report and.
decision no later than 30 days after the close of the
record of the public hearing. The demsmn may
approve, approve with conditions, or deny the

application.
¥
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The Hearing Examiner may supplement the specific
requirements of this Chapter with any other
requirements necessary to protect nearby properties
and the general neighborhood. The Hearing
Examiner may by order extend the time to issue the
report and decision.

b. The Hearing Examiner must issue a notice, on
the day the report and decision is issued, to the

Board of Appeals, the applicant, and all parties of
record that the report and decision has been issued
and is available for review. The Hearing Examiner's
report and decision is effective on the date issued, but
will be stayed if appealed under Subsection c.

c. Any party of record may appeal the Hearing
Examiner's decision by filing a written request to
present oral argument before the Board of Appeals
within 10 days after the Office of Zoning and
Administrative Hearings issues the Hearing
Examiner's report and decision. The filing of such a
request transfers jurisdiction over the matter while
on appeal from the Hearing Examiner to the Board of
Appeals.

1. A written request for an appeal and oral argument
must be filed with the Board of Appeals and the
Hearing Examiner, and must concisely identify the
matters to be presented at the oral argument. A
person requesting an appeal must send a copy of that
request to the Hearing Examiner, the Board of
Appeals, and all parties of record before the Hearing
Examiner.

ii. Any party of record may, no later than 5 days after
a request for an appeal and oral argument is filed, file
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a written opposition or request to partlclpate in oral
argument. An opposition to a request for an appeal
and oral argument must be sent to|the Board of
Appeals and all parties as listed by the Hearmg
Examiner, and must be concise and 11m1ted to matters
raised by the party who requested orallargument. {

$

iii. The Board of Appeals may, in its discretion, grant

or deny an oral argument request. It" the Board of
Appeals grants a request for oral allrgument the
argument must be limited to matters contained in the

record compiled by the Hearing Exammer

iv. Regardless of whether the Board of Appeals has
elected to hear oral argument, the Board of Appeals
must, under Section 7.3.1.F.2, approve or deny the
appealed conditional use application or remand it to

the Hearing Examiner for clariﬁcatioh or the takin'g
of additional evidence, if appropriate. :

v. A request for an appeal of the Hearing Examiner;s
decision stays the decision of the Hear_i;ng Examiner.

2. Board of Appeals

a. If the Board of Appeals is deciding the appeal of an
application, it must make the necessary ﬁndmgs
under Section 7.3.1.E and must: '

1. vote in public session to approve,| approve w1th
conditions, or deny the application, or|to remand the
application to the Hearing Examiner for addltlonal
evidence or clarification. An affirmative vote of '4
members of the Board of Appeals is required to
approve a conditional use when 5| members are
present, otherwise an affirmative vote of 3 membets
is required. Any Board of Appeals melhber who votes
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c. An application for an amendment to a special
exception must be filed with the Board of Appeals,
and it follows the procedures and criteria applicable
to modifications of special exceptions as determined
by the provisions of Section 59.7.7.1.B.

2. Minor Amendment

a. An application for a minor amendment to a
conditional use must be filed with the Hearing
Examiner, and it may be approved administratively
by the Hearing Examiner. An application for a minor
amendment to a special exception must be filed with
the Board of Appeals, and it may be approved
administratively by the Board of Appeals. A minor
amendment to a conditional use is one that does not
change the nature, character, or intensity of the
conditional use to an extent that substantial adverse
effects on the surrounding neighborhood could
reasonably be expected, when considered in
combination with the underlying conditional use.

b. When a minor amendment is granted, the Board of
Appeals or Hearing Examiner must send a copy of the
resolution or decision, as applicable, to the applicant,
the Board of Appeals or Hearing Examiner, as
appropriate, the Planning Board, DPS, the
Department of Finance, all parties entitled to notice
at the time of the original filing, and current abutting
and confronting property owners. Except for an
amendment for a Telecommunications Tower, the
resolution or decision, as applicable, must state that
any party may request a public hearing on the Board
of Appeals' or Hearing Examiner's action within 15
days after the resolution or decision is issued. The
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request for public hearing must be in writing, and
must specify the reason for the request and the nature
of the objection or relief desired. If a" request for a
hearing is received, the deciding bodyjmust suspend
its administrative amendment and co r}lduct a public .
hearing to consider whether thé“g amendment
substantially changes the nature, [character, or
intensity of the conditional use or its: effect on the
immediate neighborhood. If the Board!of Appeals or
Hearing Examiner determines that suéh impacts are
likely, ‘then the amendment apphcatlon must be
treated as a major amendment apphcatlon A decision
~of the Hearing Examiner may be appealed on the
basis of the Hearing Examiner's record to the Board
of Appeals. Any amendment to a Teleconmunications

Tower is also a minor amendment. i

3. Exemption from Amendment Projcedure

An amendment to a special exception or a conditional
use is not required for a permitted o:i' limited use
allowed in the subject property's zone if the enterprise
satisfles any unique conditions off the special
exception or conditional use approval s nd the use is

located:
a. in a mobile vehicle;

b. in a manner that allows vehicles to éccess the site
from abutting rights-of-way; 1

c. in a manner that allows all uses O!Ifl the site to
satisfy the minimum parking requirements; and

: |
d. on an area not required for open sg Fice or green
area. ‘
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L. Compliance and Enforcement

1. DPS and the Board of Appeals must establish a
regular inspection program for conditional uses. DPS
must. perform the inspections according to the
established schedule, and must perform additional
inspections if DPS, the Board of Appeals, or the
Hearing Examiner receive a complaint alleging
failure to satisfy the terms or conditions of a
conditional use. If a complaint is filed, DPS must
inspect the premises of the conditional use within 21
days after receiving the complaint, or more promptly
if requested by the Board of Appeals or the Hearing
Examiner, to determine the validity of the complaint.

2. If the inspection finds a violation of the terms or
conditions of the conditional use, DPS must direct the
conditional use holder to correct the violation. When
the time to correct the violation expires, DPS must
reinspect the premises. If the violation has not been
corrected, DPS must file a report with the Board of
Appeals or the Hearing Examiner describing the
nature of the violation, the corrective action ordered
by DPS, and the time allowed to correct the violation.

3. If DPS finds that no violation exists, it must report
to the Hearing Examiner or Board of Appeals that the
conditional use satisfies the terms and conditions of
the conditional use approval. '

4. If the Board of Appeals or the Hearing Examiner
receives a written notice from DPS that the
conditional use holder is violating the terms or
conditions of a conditional use or the terms,
conditions, or restrictions attached to the grant of any
permit issued under the conditional use approval, the
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Board of Appeals or the Hearing Exammer must
order the conditional use holder and the property
owner to appear before the Board of Appeals or the

Hearing Examiner to show cause why the conditional
use should not be revoked. v

5. The notice of a show cause hearing must be issued
to the conditional use holder and the property owner
by certified mail, return receipt requested.
Notification must also be sent to DPS and to any
party who submitted a written complamt concerning
the conditional use, and must: \ |

a. include the nature of the alleged Vlolat1ons

b. state that the hearing is limited to a cons1deratlon
and a determination of the validity of th]e allegations;
and !

c. advise the conditional use holder and' the property
owner that failure to attend and part1c1pate in the
hearing may result in revocation of the conditional
use. u

6. The Board of Appeals or the Hearlng Examiner
must conduct a show cause hearmg limited to
consideration of the issues identified i inithe notice of
hearing. The Board of Appeals or “lthe Hearing
Examiner may reaffirm or revoke the conditional use
or amend, add to, delete or modify the e’x1st1ng terms
or conditions. The Board of Appeals or the Hearing
Examiner must make a determination ion the i1ssues
presented within 15 days after the close of record. The
decision of the Board of Appeals or j{the Hearing
Examiner must be by the adoption ¢f a written
resolution and copies of the resolution must be
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transmitted to the conditional use holder, the
property owner, DPS, the Planning Director, and
other relevant parties.

7. If DPS finds that a conditional use has been
abandoned, DPS must forward written notice of its
findings to the last recorded holder of the conditional
use and to the property owner. The conditional use
holder and property owner, within 60 days after the
date of sending notice, must submit a written
statement confirming the abandonment or
challenging it and requesting that the use be
continued.

a. If the conditional use holder and the property
owner acknowledge that the conditional use has been
‘abandoned, DPS must notify the Board of Appeals or
the Hearing Examiner, as appropriate. The Board of
Appeals or Hearing Examiner must adopt and issue a
written resolution finding the conditional use to have
been abandoned and ordering it revoked.

b. If either the conditional use holder or the property
owner challenges the abandonment and requests that
the conditional use be continued, DPS must notify the
Board of Appeals or the Hearing Examiner, as
appropriate, and the Board of Appeals or Hearing
Examiner must convene a public show cause hearing
to determine whether or not the conditional use was
abandoned and whether it should be revoked.

c. If neither the conditional use holder nor the
property owner responds, DPS must notify the Board
of Appeals or Hearing Examiner of its findings, and
the Board of Appeals or Hearing Examiner, as
appropriate must issue to the conditional use holder
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and the property owner an order to %}ppear before
them to show cause why the conditional use should
not be revoked. E
d. If neither the conditional use h(l)lder nor the
property owner appears before the Board of Appeals
or Hearing Examiner, as appropriate, to show cause
why the conditional use should not be revoked, the
deciding body must revoke the condltlonal use
approval. ;‘

8. The Planning Director must note the revocation of

any conditional use in the official zonm‘g maps.

Chapter 59. Section 59.4.1.8.B Clompatlblhty
Requirements :

1. Applicability: Section 4.1.8.B apphes to a property
that: 1‘

a. abuts or confronts a property in arf).j Agricultural,
Rural Residential, Residential Detached, or
Residential Townhouse zone that s vacant or
improved with an agricultural or residfe’ntial use; and

2. Height Restrictions g

|

a. When the subject property abuts a property in an
Agricultural, Rural Residential, i Residential
Detached, or Residential Townhouse; zone that is
vacant or improved with an agrlcultural or residential
use, any structure may not protrude beyond a 45
degree angular plane projecting over the subject
property, measured from a height equal to the height
allowed for a detached house in the abuttmg zone at
the setback line determined by Sectlonu 4.1.8.A.

l
¥
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App.13.2 NON Compliant/59.7.3.1.E.1; 31B-6; 31B-12
Noise, Vibration; Influence, Ex-Parte................ 182

App.13.3 NON Compliant/NO Notif/Day of Decision—
PREVENTED Timely Appeal, 59.7.5.2.F.1-2...... 185

App.13.4 NON Compliant/U.S. Const; MD Const; Md.

Rule; Equal Protection, Due Process.................. 186
App.13.5 NON Compliant/U.S. Const. Due Process,
Equal Protection; Ex-parte.........c.ccoiiiinianinnn. 187

App.13.6 NON Compliant/59.7.3.1.E.1 NO HARM,
59.6.5.3.C.4-8 Screening; Property Rights ......... 188
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Pertinent parts of every ruling, opinion of
each lower court are highlighted in the
Record Extract. Objections were raised.
Refer to the Questions, Facts, Arguments
regarding points raised by the appellants on
appeal for Timely Appeal — Notification,
Conditional Use (CU) -  Zoning,
Constitutional Law. The Appendix includes
evidence of NON Compliance.

Citation and verbatim text of pertinent
constitutional provisions, statutes,
ordinances, rules, regulations are included
in the Appendix regarding Timely Appeal —
Notification, Conditional Use (CU) -
Zoning, Constitutional Law.

Agencies have "no power of suspending
Laws or execution of Laws”. Laws require
“government officials perform duties that
they are legally obligated to perform”.
Courts are required to “maintain
independence and integrity of the legal
system”, to ensure due process, protection of
rights and equal justice under the law. See

- Maryland Const. Art. 6; 9; 33. Violations of

law were submitted to County before OZAH

report 7-1-2020 (~2 years before work at
19105 N. Frederick). :




Appendix (App.11.1): Timely Appeal Prevented by Owner, County

NO Notice, NON Compliant |
NO App. T Notif. List (NO (NON
Pre-submit \ Compliant
Hearing |——|Exam. §
P Yoy GMOtf {Report
v @Notif.
NON Compliant * NON Compliant ,
- Notif. Llst Yerif.
Bxam Rep"t p78 ) NOT Notified
=g o) : PREVENTED Appea i
NON: F | NON Compl.
Compliant Planning
Planning | ——|Resolution
Hearing Notif.; P
@Notif. )]  @Permits !

represent Section 59.7.5.2.x cited in the brief  (App11.1)



Appendix (App.11.1.A): Timely Appeal Prevented/Section 59.7.5.2. Notice

A. Newspaper; . Pre-Submittal [C. Application [D. Application
% >30 days before eeting; < 90 days [Sign Notice; when
g ~ lhearing; 2 papers |before application applic. accepted
‘% @ [NO notice 30 days NO pre-submittal |NO application [NO application ‘.
«—3 S |before application,meeting (11-12- sign for pre- motice/application
§ o newspapers 2019 to 2-12-2020) isubmittal was accepted

INO Evidence INO Evidence [Need Evidence [NO Evidence
INON Compliant INON Compliant INON Compliant NON Compliant

E. Hearing F. Resolution G. Building H. Website Posting

Notice ...30 days|Notice ...on the day [Permit Sign ...<15 days after

before a resolution Notice acceptance

OZAH claims 3- [NO resolution INO building sign|[NO website posting

27-2020 Notice Flotice on the day of jnotice <15 days after

lof Hearing decision [7-1-2020] acceptance

Need Evidence [NO Evidence INO Evidence INO Evidence

INON Compliant [NON Compliant ON Compliant [NON Compliant
(App.11.1.A)

Agencies have "no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties ,

legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system”, to ensure . )

due process, protection of rights and equal justice under the law. See U.S. Const. amend.1, 5, 14; Maryland Const. Art. 6; 9; 4

19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).

Law I

o€l

nclusion
Facts

-




Appendix (App.11.3): NO Evidence of Compliance with Notice

Specifications & OZAH Report; NOT Compliant/Section 59.7.5.2.F.1 - 2.
ot . , ) 7

" -, -—-‘ - T e n_‘vvv“‘

NOT compliant: Section 7.3.1.B.2.e-f
Notification List & OZAH Report,
I1.B; NO notification of Seneca Park
North HOA abutting & confronting
19105 Frederick Rd at North (282 two
story homes/R-90). List at App.11.5
NON compliant. NO EVIDENCE of
use of Notification list.

Ilﬁpacted prbpexty owners NOT
notified ..See Examiners Report I1.B;
List at App.11.5 NON compliant.

» N ol
D1 NI01 05 Froderick - | Wheatfield Drive-26 ft wide, dangerous
o S d; R-90 Zo N i g traffic, parkmg

BAANNAT A4S : - (App.11.3)

i




Appendix (App.11.3.A): NOT Compliant with Section 59.7.5.2.F.1 - 2.

a3

lNOT compliant: Section 731B2e-f |
Notification & OZAH Report, I1.B; NO
notification of Seneca Park North HOA

c? o> abutting & confronting (282 homes).

{ Wheatfield Dr-26 ft wide, traffic-parking |

¥ | Impacted property owners NOT Notified See
{ | Examiners Report; 85 dBA waiver. NOT

Notified Seneca Park North HOA, Wheatfield
19104, 19106, 19108, 19110, 19112, 19114,
19116, 19118, 19120, 19126, 19128; 19101,
19103, 19111, 19113, 19115; Harvest Mills

11304, 11305; Plummer 19315, 19317, 19319; |

Frederick 19021, 19027, 19201, 19110, 19114,
19118, Harvest Mills 11300, 11301, 11302,

11303, Staten Ct, Fox Chapel

(App.11.3.A)

44!




Appendix (App.11.4): NO Evidence of Notif. Seneca Park North HOA
(abutting & confronting North-19105 Frederick Rd); NON Compliant

Seneca Park North HOA - continues
N SNV e
ST L

: L L7 & ;—'; Qs

(] /L !'l: %i \k X
3 N L >®7 L“;_o@a\
N LN //

Seﬁeca Park HOA- édntinues

Laws: Notice (Sec 59.7.5.2.A to H)

A. Newspaper; B. Pre-Submittal
Meeting, C. Sign; D. Application Notice;
E. Hearing Notice; F. Resolution Notice
- on the day a resolution or opinion is

{issued; G. Building Permit Sign Notice;
| H. Web Posting

| Facts: Notice Spec’s (Section 59.7.5.2.A

to H); A. NO Newspaper Notice; B. NO
Application Pre-Submittal Meeting,
C. Sign; D. NO Application Notice; E.
NO Hearing Notice; F. NO Resolution
Notice - on the day a resolution or
opinion is issued; G. NO Building
Permit Sign Notice; H. Website Posting

(App-11.4)

evl



Appendix (App.11.5): NON Compliant Notif. List / Section 7.3.1.B.2.e-f

FREDERICK ROAD CONG

— Northern Montgomer
Soomm | County Alliance

il Seneca Park

NO evidence of

Confronting Home

Notification of Abutting,

Homeowners Assn Owners & HOA, Seneca

Seneca Park s Park North HOA NO

T

Homeowners Assn.

Sierra Club - Montgo
Countv Groun wide Wheatfield Drive)

7 Notified/NOT on any record;
| Confronting property owners | |
NOT Notified (e.g. Witz / 26 ft '; i

- 172 WL HOA / CVIC - -
|Gy of Guthersturg Ashman, Mayor th B i Gai_jCounty Afiwnoe b X- 22300 GicseR Road o
Tory Tomaselo, CRy Sensca Park: ~ [Wke Portet, WM [Lane Privpoct!
Ciyof Gairerstug [\ 31 South Summit Avere | [gat [Homeomnen Assn, 9.0, Bort 508 i pun

INOT compliant: Section 7.3.1.B.2.e-f Notification List & OZAH Report, I1.B; NO notific. of |

Seneca Park North HOA abutting & confronting 19105 Frederick Rd at North (282
homes/R-90 Zoning). NO EVIDENCE of Notification of home owners, HOA.

legally obligated to perform”. Courts are required to “maintain independence and integrity of the legal system™

19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 vears before work/CU 20-02 /19105 Fred

Agenciesrhave “no power of suspending Laws or execution of Laws™. Laws require “government officials perform duties
, to ensure
due process, protection of rights and equal justice under the law. See U.S. Const. amend.1, 5, 14; Maryland Const. Art. 6; 9;

two story |
(App.11.5)

erick). ]

®




Appendix (App.12.1.C): NON Compliant with Section 59.7.3.1.
Conditional Use, NO HARM; Examiner’s Report is NOT Compliant

E. Necessary
Findings: E.2.
Any structure to
be constructed
...under CU
...must be
compatible with
the Tesidential

Law

Facts

Conclusion

O 7evidience'”of
compatibilit

RN N AN SRR ORI
NON:Comphants;

Ex o
el ,
Y i R e S

R L N e | R

E. Necessary Findings: |F. Decision: F.1. Hearing

E.3. The fact that ...use [Examiner ... report <30 days;

satisfies all specific req. [may approve ...with conditions,

...does not create a or deny ....The Examiner may
resumption that the |supplement the specific

se is compatible, is notire uifements of this Chapter
sufficient ...CU
approval.

[with any other req. necessary
o protect nearby properties
and neighborhood.

INOHARN COMBATIBILTLY,
(s T e et e
2lrequiredsbylaw::Cldiconditions’
| isesemaE i e Boameni
ArdoiNOTeprotect &2 :

O evidence /sufficient [Evidence of significant HARM;
INO protection
»fmﬁ*m%:mg

T () NG et _

Y AT A MR T T
NONICsmpliantsa:

Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties
legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system”, to ensure
due process, protection of rights, and equal justice under the law. See U.S. Const. amend.1, 5, 14; Maryland Const. Art. 6;
9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).

GGI
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Appendix (App.12.1.D): NON Compliant w1th Section 59.7.3.1.
Conditional Use, NO HARM; Examiner’s Report is NOT Compliant

F'. Decision F.2. Board of Appeals: a. If the
Board is deciding the appeal, it must

make the necessary findings under
Section 7.3.1.E; c¢. The Board may
supplement the specific req. of this
[Chapter with other req. necessary to
jprotect nearby properties & neighborhood.

Law

H.2. Conforming Permits: DPS

must not issue a permit, or use-
land- occupancy permit for any
building, for CU; a. until the
Examiner or Board approves a
CU; and b. unless building

satisfies the approved cond. use. |

Conclusion
Facts

Permits do NOT consider NO

HARM, COMPATIBILITY
required by law; (NO protection)

|Evidence of Significant HARM;
NO protection for propertles ‘

Ineighborhood

lNON Compliant |

Agencies have "no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties
legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system™, to ensure
due process, protection of rights, and equal justice under the law. See U.S. Const. amend.1, 5, 14; Maryland Const. Art.. 6
-9; 19,733 Non compliance idefitified before OZAH report 7-1-2020 (~2 vears before work/CU 20-02 /19105 Frederick).

r_.__._;
" (App.12.1.D)

961




Appendix (App.12.1.E): NON Compliant with Section §9.7.3.1.
Conditional Use, NO HARM; Examiner’s Report is NOT Compliant

Conclusion

Law

Facts

L. Compliance and Enforcement,
L..1. DPS and the Board of Appeals

must establish a regular inspection

L. Compliance and Enforcement,

L.2. If the inspection finds a
violation of CU. DPS must direct the

ifor CU. DPS must perform
inspections; ...inspect the premises
of CU <21 days after receiving
complaint, or more promptly ... to
determine the validity;

CU holder to correct the violation. ..
DPS must file a report with the
Board or the Examiner describing
the violation, corrective action
ordered by DPS, and time to correct.

INO regular inspection program.
DPS did NOT inspect the premises
of CU after complaints.

INO inspection reports to the Board
or Examiner describing violations,
corrective actions, time to correct.

INO evidence of inspection program;
NO evidence of inspections

INO evidence of inspection reports to
Board, Examiner

INON Compliant

INON Compliant

~——— (App.12.L.E) —

Agencies have "no power of suspending Laws or execution of Laws”. Laws require “government officials pertorm duties
legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system”, to ensure
due process, protection of rights, and equal justice under the law. See U.S. Const. amend.1, 5, 14; Maryland Const. Art. 6;
9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).

LSGT



Appendix (App.12.2): NON Compliant <4 Stories/59.7.3.1.E.1 NO HARM,
R-90 Compatibility

NON Compliant with
Pl Planni roved PP,
|s§a".3"6%ze B S on | [pevelopment Type . Section 59.7.3.1E.1

|le/2772021 Resolution ’ - Conclusions of Law; )
"5 /1772021 v MF Apt/Condo-4 4 e A E. Necessary Findings .

[{Stories or léss 1. To approve a cuU
application, the
Examiner must find...g.
will NOT cause undue
harm to the
neighborhood .. i. the
(property) use, peaceful
enjoyment, value or dev.
potential of abutting &
confronting properhes or
nelghborhood ii.
traffic, noise, odors,
dust, llumination, lack
of parking; or iii. the

| = health, safety, or welfare

&= of neighboring residents,

= visitors, or employees.

e e T - : (App.12.2) .
Agencxes s have "no power of suspendmg Laws or execution of Laws”. Laws require “government officials perform duties/legally ‘

8GT

obligated™. Courts are required to “maintain independence and integrity of the legal system™, ensure due process, protection of
rights, equal justice/one rule of law, like cases should be treated alike [CU 20-02 & CU 20-05]. See U.S. Const. ainend.1, 5, 14; ... _— - -
Eca © . T “Maryland Const. Art. 6; 9; 19, 33, Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU20-02).

~




Appendix (App.12.3): Construction NON Compliant/59.7.3.1.E.1 NO HARM,

e | Compare NON compliant
+1 CU 20-02, 19105 Frederick |

R-90 Compatibility

Agenctes have "no power of suspending Laws or execution of Laws”. Laws require “government ofﬁclals perfozm duties/legally
obligated”. Courts are required to “maintain independence and integrity of the legal system”, ensure due process, protection of
rights, equal justice/one rule of law, like cases should be treated alike (CU 20-02 & CU 20-05]. See U.S. Const. amend.1, 5, 14;

Rd, Gaithersburg, MD with
1 CU-20-05 at 9545 River Rd,

' Potomac, MD/Chapter 59

Zoning with building,

N | setback, screening compatible
| with residential community; |e=Tg
| the building is 2 story. Most |IX
| parking is underground. |
| Surface parking is 16 cars;

1 parking setback is 2 times the i
| { min. Fencing is 8 ft high on |

3 sides towards residential

R | community. (Initially, the
¥ | building was 3 story on River
' | Rd, stepped down to 1 & 2
T, b | stories where closer to
szer Road, PotomagrR D}

neighbors). See App.12.4.

CU 20-02 - and -
CU 20-05 are both
in Montgomery
County, MD at

11 14.8 miles. Same
Il OZAH Examiner

involved in both.

Maryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU20-02).

691



Appendlx (App.11.5): NON Compliant Notif. List / Section 7.3.1.B. 2 e—f

e [Northern Montgomet NO ev; df;n;;) T
S ———L : County Alliance —=—! Notification of Abutting,
N SOOI -l I Seneca Park _Confronting Home
moomaleons | lwsvecend] Homeowners AssN. | 5wners & HOA, Seneca
o — T Seneca Park. iﬁrark North HOA NOT
T ::m oom @ Homeowners Assn. |Notified/NOT on any record;
O O e — || Confronting property owners
O )l Sierra Club - Montgo| NOT Notified (e.g. Witz /26 ft

192 QOTTSTG1 | KHALID MASO00 [SHAMA BAND

172 MLE HOA / CIVIC

[C2y of Gathersbiong iud Ashman, Mayor )18w&miAm| |Gd

1Countv Groun wide Wheatfield Drive

iy of Gathersturp %mm nsmwml |GnL Astn_ - Wﬂm_
‘ NOT compliant: Section 7.3.1.B.2.e-f Nottﬁcatlon List & OZAH Report, IL.B; NO notific. of
Seneca Park North HOA abutting & confronting 19105 Frederick Rd at North (282 two story

homes/R-90 Zomng) NO EVIDENCE of Notification of home owners, HOA.

== [ - §

Agencies ‘have "no power of suspendmg Laws or execution of Laws”, Laws require “government officials perform duties
legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system”, to ensure
| due process, protection of rights and equal justice under the law. See.U.S. Const. amend.1, 5, 14; Maryland Const. Arnt. 6;.9;
19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).

- (App.11.5)
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Appendlx (App 11 6): NON Comphant Sign, At Location NOT Visible

DEVE[OPMENT APPLICATION FOR:
Milesione Senior Germantown
- Preliminary Plan Number 1202101 30

independent Living for Sensors
111 units on 2.64 acres
Zoned R-90

Sign NOT comphant with Section
59.7.5.2.C. notice for abutting,

| { confronting property owners, Seneca %
Park North HOA NOT notified; NO
relevant information for CU.

r«mmmmmm
"l “he Marpard Aator s Cagrtal Part & P rog L nmue

IS Peate . f ANestnn WD 2010
e

e

uonnusso

(App.11.6)

14!



- -14: Violations were submitted to County before OZAH report 7-1-2020 (~2 years before \\'ork at 19105 N. Frederick).

Appendix (App.11.7): Petitioners Requested Notification, Evidence of
NO HARM, ... Testimony/Property Owners, Communities (5-18-2020)

[erem=m= 1. ...not to impact to property value: ...provide objective evidence j
10 Vel Mprrint, i 10), 63

R from other property owners at similar properties ....this facility shall 1
st v g e1the1 be posmve to the commumty or at least neutral (not negative) '

Lo stories/compatiBle/R-9O homes) ...County shall consider
Jtestimony from adjacent properties and community, not
{only from a limited set ... E&G ...shall not proceed with anyi
J on-site activities until they resolve the concerns

..the building height shall be reduced physically (i.e. 2 |

TTirmnee]  eterin et g each concern was resolved

..updated plans shall prov1de objective evidence of how I

Ot wits il & ey ] mmmmm/-bue The

e renad] s en o teaneed Application Pre-Submittal Meeting & 59.7.3.1.E.1.¢

(e by NOT Compliant w1th Section 59.7.5.2.A-B Notice; i |

wuﬁ?t.m“m"'"f‘,’ Necessary Findings: “Conditional Use not cause
mosswmeoes | HARM; ... must meet the conditional use standards
(App.11.7)

Agencies have "no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties
that they are legally obligated to perform™. Courts are required to “maintain independence & integrity of the legal system”
ensure due process, protection of rights, equal justice/law. See Maryland Const.Art. 6;°9; 19, 33; U.S. Const. améhd.1, 5, .

Il




Appendix (App.11.8): NO Evidence of Notification, Public Meeting —

90

days before application / NOT Compliant

[ 3

INTHE MATTER OF THE APPEAL
+ OF JOSEFH AND KATRINA GOTHARD

I+ ALTO CONDITONAL USENQ. QU202 iMr.JoscRodolfoCahmm Acqayoflhchﬂmﬂnnlczmiswwnimdhmwmjﬂ on 2-12_2020 (11—12—2019 to

conducted a community merting o a boxel loca
Notloes describing the public meeting were sent

TEFORE THE BOARD OFf APPEALS OF
MONTGOMERY COUNTY, MARYLAND

However, the records of Miller, Miller & Canby show that a sotice of |

Aty S

August 20, 2020 community meeting was &1t to Mr. and Ms., Joseph Gothi
)[ Those records also show B am e

SUPPLEMENTALMOTION ' e |
DISPOSIITON SURMITTED | Plans 10 develop “an independent living facility for scniTnReany E:

L mmrrqacum\mitymocﬁngmgnrd

addressed g 19105 Frederick Road was also 5ot to Mr. Curtis Dantel Lamog 4

OnvAngmzl.zozo.u!mommmlﬂv ]
T | Atiachmem A and  copy of the mailing list is included o5 Atiachment B with]

NOT Compliant with Section
59.7.5.2.B Application Pre-
Submittal Meeting “the

applicant must hold a public
meeting no more than 90

{days before application”

2-12-2020); Supplemental

i| ntmes of the A
v T

Secd]
Revé

Assol
oo

was

Dear Neighbor,

E&G Property Services plans to filea preliminary ptan application to devclop their 2.6

Road, approximately .2 auiles north of the intersection of Whestfield Drive and Frederick Road
and .15 miles south of the intersection of Plummier Drive and Frederick Raad.

In light of the current social distancing guidetines, the meeting will be held vimmﬂz on

Tharsday, Augprust 20, 2020 at 7:00 p-m. Ifyou wish to participate, the meeting Wi
convened using tervenf! Teame nlatfarm o )

|Motion ..Attachment A false:
| 8-20-2020 is ~50 days after
|OZAH Examiners report 7-1-

sws| bere property on Frederick Road s en independent living fucility for senfors in accordance with | |
cond their Conditional Usc approval for such a use, The site is located on the east side of Frederick

12020; Fact: residents NOT
{notified, PREVENTED to

| testify, become party of record,

o e or nfgboratendid the mesting — T PREVENTED to timely

appeal in 10 days / decision.

(App.11.8)

Lyl



Appendix (App.11.9): NON Compliant Notification by Planning; (6-24- |
2020, ~358 days after 7-1-2020 OZAH Decision; PREVENTED Appeal)

Mmtmm

mrymmlmmuo - MSJM B
i i e — "‘W“"Zj""‘ﬁ 1 INO_ Resolution Notlce
CTTREAS, ondr Morgrmery oy Cof] 28 BT e mm| {-_on  the day was
omrhmmnmmmmmm s somurm e navasram i i -
m‘mmﬁmﬁ:%&m Fm SR Do | [issued NON
i e e o=l |Compliant  / Section
n No. 120210110, Milestana ey ey T P Boma i . = |
B, e A S ” Ecmmteerenru - | Partles of record NOT
WHERRAS, following review and analysis of ) mumuq“;‘”‘ mr;r;ﬂmr'mm M&' ‘
mnm;%:wd‘;rmw mmhm e " o o ;1";:’:1 notified. Seneca Park
B o o 1,08 — e onre —— Jo | North HOA, abuttmg-
A MARET  eeamistmom  mmamss nfronting at Nortl
Rk e e venroe T confronting at North,
st o certa o, b o o o gt Twi'.” o NOT notified (282
NOW, THEREFORE, BE IT RESOLVED thay iyl : ace. v 3 )
Pan i B ;‘g&: oot o850 home owners/R-90).
| ’ - .
Bl O O T« W | Requested__evldence of |
p—— : Notlﬁcatlor} ~on thej
e R day resolution issued.

8¥1

(App.11.9)




Appendix (App.11.10): Timely Appeals Prevented - Enabling HARM

NON.compliant Notice (Section 59.7.5.2.A to H); A. NO Newspaper Notice; B.
NO Application Pre-Submittal Meeting, D. NO Application Notice; E. NO
Hearing Notice; F. NO Resolution Notice - on the day a resolution or
opinion is issued; G. NO Building Permit Sign Notice ...

TIMELY APPEALS were PREVENTED: NO notification on the day decisions
were issued that documents are available OZAH, Planning Board, DPS
Permitting and websites; NO notification on the day decisions were issued that
appeals must be submitted within 10 days of issue/ngtif. Appellants, impacted
property owners requested PROOF/evidence'qf Notifications with date stamp.

# INO Evidence of 21-2020 {7/1/2020 [6-..-2021 16-17-2021 {Permit ermit  [BOA [85dBA [85dBA
Notification / NON PB PB 4 7113 SC|955491 B 11-4-2022 Waiver Vaiver
Compliant ecision Hearing {Story/Less |4-22.2022 [5-12-2022 equest
0.1 [Notification gn the Day Eo N Vo E\-’idepgo :E‘: ceF,No P‘9I19/2022 #1-2022
Decision Was Made vid viden ridence. i

0.2[Notif - on the Dav No  No cr o oEvideFNo wFtNo oFNQ F No Fx\%&" F
cisi Evidence’ [Eviden

b

Decision Made Doc [Evidence! [Eviden
vailable/office, web »
0.3 INotif-the Dav Decision  [No Yo No Yo Evideg{No No INo ppeal Not]
) Appeals IEV"‘ .Fv" FF& id | Evidenc? E\-‘idenct.’ PFermitted,. ]

%it_l_ﬁn 10 Days - | (App.11.10)
Agencies have “no power of suspending Laws or execution of Laws™. Laws require “government officials pertorm duties
legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system™, to ensure
due process, protection of rights and equal justice under the law. See U.S. Const. amend. 1, 5, 14; Maryland Const. Art. 6; 9;
19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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Appendlx (App.11.11): BOA Decisions & Circuit Court Deference Flawed

] NON compliant with Notice Spec's re Pre-application meeting, Hearings, Resolutions

(Section 59.7.5.2.A to H); Residents in the R-90 communities PREVENTED to testify
re CU 20-02; see 5-18-2020 letter.

I Kristina Gothard, Jose & Rina Cabrera, |
Dan Lamoy, Tom & Monique Witz NOT

Joseph Gothard (0.0004%)
property owners walked by
sign; NOT Notified of
Hearings, Decisions

Decision; PREVENTED to
appeal timely

BOA opinion is NOT based
on evidence of Notification
| from Owner LLC, County

- | Circuit Court affirmed w/o

serutiny of evidence
/deference to BOA

<f Notified of Hearings, Decisions

Candice Clough Damlo &

t Anabella Molieri NOT Notified of

Hearings, Decisions; PREVENTED
to testify & be party of record

| PREVENTED to testify, party of record I

NOT Notified on day of

NOT Notified on day of Decision: ;
PREVENTED to appeal timely !

'NOT Notified on day of Decision:

PREVENTED to appeal timely

| BOA opinion is NOT based on evidence of Notification

0
»

BOA forced appellants to join Gothard

et al. —dismissed their case without
legal base / UNDUE influence & ex-
parte communication; Circuit Court

‘affirmed BOA, claiming deference to

BOA / not compliant with rules

Many property owners
impacted, as stated by
1C. Clough, D. Molieri,
J T&M Witz, H. Escab1 f
|at the Board of |

Signatures provided / Md. Rude 1-311 (¢), to

maintain appellant standmg, not interested party

1 9-21-2022, 10-12-2022. |

Agencies have "no power of suspendmg Laws or execution of Laws”. Laws reqmre “go& -emment officials perform duties

legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system®, to ensure

1 dite process, protection of rights and equal justice uiider the law. See U.S. Const. amend.1, 5, 14, Maryland Const. Art. 6; 9;
19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).

(App.11. 11)

Appealson 9-7-2022, *: ’

0qt1




Appendix (App.11.12): Owner, County, Attorneys Prevented Timely

Appeal-NON Compliant 59.7.5.2; 59.7.3.1.E.1,

NON Compliant with Notice

{, = NO Notification Violation 1E3(Section 59.7.5.2.A-H); Section
NO participation ,:fAI:._KAV!.S._..‘.., 159.7.3.1.E.1. Necessary
g || Findings. See 5-18-2020
P |request for compliance. HARM
:;’p';:ﬁon |increased with Violations of
Meeting V& | Laws / OZAH approval of NON-
: 4 storyor >9'5\ | compliant conditional use CU
; Application  Less g /5 A |.20-02, Planning Board approval
; NoN ‘,?« 7 it 19,bd8A :EvOf NON-compliant 4 story or
1 C‘Qmpl_l.ar.\t o0 0wk, 1 1less building, DPS approval of
Y P ) ng io>% L | NON-compliant permits with
N Y] U pedmits t oMY Ino tection of residents
'y cu 2002 pedmits ! 10bdea . 1 protec _ SIS,
i o 4 4 4 2™ i ||BOA-DPS/DEP NO inspection -
OzAH™ """ OZAH  ~Planning  Propérty = 2Buildings” "~ "~ ‘: NO audit - NO enforcement /
Hearing  Decision Board Title (2x5 Stories) 5

two 5 story buildings.

(App.11.12)

161



Appendix (App.12.1): NON Compliant/Conditional Use Laws; Examiner
Report Did NOT Include 59.7.3.1.E.1 NO HARM, R-90 Compatibility

'
\

‘IN THE MATTER OF:

EDMONSON

SIZR\'[CES LLC .

' Michael A, wimuk. b7
Mahmm Agha

|. Daniel

]

1 Nicole

1 Forthe
,I

LX) Ro'l‘o

Josephi

LI B

1] Before: Lynn Rébeson Hannan. Héaririg Examiner |

{Opposing the Application

§=
I
%

OFFICE OF ZONING AND ADMINISTRATIVE ITEART\GS -
Si#lln'B. Werner Cotifiell Office Baldlsg .
100 Marytand Avenue, Sufte 200
Rockidlle, Marylind 20850

(240) 7336660

& GALLAGHER PROPERTY

A :\EA(‘OSVS{";\’ Findings (General Sﬁnng!ng-ds, Secfion 59.7_.3._1.!@)
1. Subistantial Conformance withi' tie NMaster Plan...uinnd
2. Adequate Public Services and Facilitles wisiiiminionmssen
3. \o budue Hnrm ﬁ‘om z\on-‘lnherent Ad\;-se'!:ffeﬂs Jp—)

- iy,
“Appiitam -
4-

.

Applicant

Park
White

Reps. Only

.2 ® 2 5 2 B b s 2 E s e tEre e

Application

for zhc !:cam -

o . s .
»—— - - -

A

LEE LN

Qeihml

*
LE AN R NN LR REEER] ¥

{1. To approve a conditional use application, the |
{harm to the neighborhood ..

Jof abutting "
Opposing the Application Ui neighborhood; ii
| |illumination, lack of parking; or

1safety, or welfare of neighboring residents, visitors,

Il .. Conclusmns of LaW' E Necessary Fmdmg |

‘Examiner must find...g. will not cause undue|
t. the (property) use,
peaceful enjoyment, value or development potential
and confronting properties or|
traffic, noise, odors, dust,
iii. the health,

or employees. NON Com_ph_ant / Sectlon 59 3.1.E.1

HEARING E.M\II\TR SREPOR

TAND BECRION —— ) ~(App.12.1)

Agencles ‘have “no power of suspending Laws or execution of Laws™. Laws require “government officials perform duties
legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system™, to efisure
due process, protection of rights, and equal justice under the law. See U.S. Const. amend.1, 5, 14; Maryland Const. Art. 6;.

R 1) "33 Non compliaficé identified before OZAH report 7-1- 2020 (~2 years before work/CU 20-02 /19105 Frederick).

H\'DT\GS OF FACT AND CO\CL!JSIO\S OF LAW....... ‘




Appendix (App.12.1.A): NON Compliant with Section 59.7.3.1.
Conditional Use, NO HARM; Examiner’s Report is NOT Compliant

Law

Conclusion
Facts

B. Application: map 1,000 ft; list
of abutting & confronting
property owners, HOA ... 1/2
mile; initial application for
approval of completeness by
lanning Director; final applic.
o Hearing Examiner; Public
notice required in Section 7.5

C. Hearing
Date: public
hearing <120
days after the
date an
application
was accepted

D. Review and
Recommendation:
Planning Director -
Board report to Hearing
Examiner; publish
report <10 days before
public hearing.

INON Compliant notice / Section
7.5; NON Compliant Notification
IList - NOT approved for
completeness; NO 1,000 ft map

9-11-2020

(2/12/2020
plic.) OZAH

Report, at. 3

4-23-2020; OZAH
Report, at 3

No evidence of compliance

NO Evidence

!

Agencies have “no power of suspending Laws or execution of Laws™. Laws require “government officials perform duties that

INON Compliant

_INON Compliant

(App.12.1.A)

they are legally obligated to perform™. Courts are required to ...ensure due process, protection of rights, equal justice. See

Maryland Const. Art. 6; 9; 33. Non compliance was identified before OZAH report 7-1-2020 (~2 years before work/CU20-02

€G1



Appendix (App.12.1.B): NON Compliant with Section 59.7.3.1.
Conditional Use, NO HARM; Examiner’s Report is NOT Compliant

%

E. Necessary Findings:

E.1. To approve CU
lapplication, the Hearing

- [Examiner must find

Conclusion

Facts

...compatibility ... not
affect the area adversely

E. Necessary Findings: E.1.g. will not
cause harm to the neighborhood i. the
[property] use, peaceful enjoyment, value or
dev. potential of abutting & confronting
properties or neighborhood;  ii. traffic, noise
odors, dust, illumination, lack of parking; or
iii. the health, safety, or welfare of residents,
visitors, or employees;

FALSE hecesSary findings

Significant HARM to the nelghborhood
abutting & confronting properties - in all
categories specified by law.

No evidence of compliance

Evidence of 51gn1ﬁcant HARM

NON Comphant ,

INON Comphant o , I 1

(App 12.1.B)

Agencies have “no power of suspendmg Laws or execution of Laws”. Laws require “government officials pertorm duties
legally obligated to perform”. Courts are required to “maintain independence and integrity of the legal system™, to ensure

- -due process, protection of rights, and equal justice under the law. See U.S. Const..amend.l, 5, 14; Marylarid Const. Art..6;

45

9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).




Appendix (App.12.1.C): NON Compliant with Section 59.7.3.1.
Conditional Use, NO HARM; Examiner’s Report is NOT Compliant

Conclusion

Law

Facts

E. Necessary
Findings: E.2.
Any structure to
be constructed

...under CU

...must be

E. Necessary Findings:
E.3. The fact that ...use
satisfies all specific req.
...does not create a
[presumption that the
use is compatible, is not

F. Decision: F.1. Hearing
Examiner ... report <30 days;
jmay approve ...with conditions,
or deny ....The Examiner may

supplement the specific
teguirements of this Chapter

compatible with [sufficient ...CU with any other req. necessary

the residential |approval. to protect nearby properties

lgeighborhood; and neighborhood.

INOT Compatible [NOT sufficient to NO HARM, COMPATIBILITY
approve trequired by law; CU conditions

: . e do NOT protect ..... ,

NO evidence of [NO evidence /sufficient [Evidence of significant HARM;

compatibility conditions to approve [NO protection

NON Compliant |NON Compliant INON Compliant - (App.12.1.0) -

Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties
legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system™, to ensure
due process, protection of rights, and equal justice under the law. See U.S. Const. amend.1, 5, 14; Maryland Const. Art. 6;
9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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Appendix (App.12.1.D): NON Compliant Vwith Section 59.7.3.1.

Conditional Use, NO HARM; Examiner’s

Report is NOT Compliant

Board is deciding the appeal, it must
make the necessary findings under
Section 7.3.1.E; ¢. The Board may
supplement the specific req. of this
[Chapter with other req. necessary to
rotect nearby properties & neighborhood

Law

F. Decision F.2. Board of Appeals: a. If the

.2. Conforming Permits: DPS
ust not issue a permit, or use-
and- occupancy permit for any
uilding, for CU; a. until the
Examiner or Board approves a

Conclusion
Facts

Permits do NOT consider NO
HARM, COMPATIBILITY

CU; and b. unless building
.Isatisfies the approved cond. use.

required by law; (NO protection)

Evidence of Significant HARM,;
INO protection for propertles
‘meighborhood '

[NON Compliant

Agencies have *no power of suspending Laws or execution of Laws™. Laws require “goverﬁmént officials perform duties
_ legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system™, to ensure

| due process, protection of rights, and equal justice under the law. See U.S. Const. amend.1,'5, 14; Maryland Const. Art. e e

— - bt e

= — == 919,733 Non comphance 1dent1ﬁed before OZAH report 7-1 -2020 (~2 vears before work/CU 20-02 /19105 Frederick).

——— ]
' (App.12.1.D)

94T




Appendix (App.12.1.E): NON Compliant with Section §9.7.3.1.
Conditional Use, NO HARM; Examiner’s Report is NOT Compliant

- Conclusion

Law

Facts

.. Compliance and Enforcement,
L..1. DPS and the Board of Appeals
must establish a regular inspection

L. Compliance and Enforcement,

L.2. If the inspection finds a
violation of CU, DPS must direct the

for CU. DPS must perform
inspections; ...inspect the premises
of CU <21 days after receiving
complaint, or more promptly ... to
determine the validity;

CU holder to correct the violation. ..
DPS must file a report with the
Board or the Examiner describing
the violation, corrective action
ordered by DPS, and time to correct.

NO regular inspection program.
PS did NOT inspect the premises
of CU after complaints.

INO inspection reports to the Board
or Examiner describing violations,
corrective actions, time to correct.

INO evidence of inspection program;
INO evidence of inspections

INO evidence of inspection reports to
Board, Examiner

INON Compliant

INON Compliant

— app1215) -

Agencies have "no power of suspending Laws or execution of Laws™. Laws require “government officials perform duties

legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system™, to ensure

due process, protection of rights, and equal justice under the law. See U.S. Const. amend.1, 5, 14; Maryland Const. Art. 6;
9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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Appendix (App.12.2): NON Compliant <4 Stories/59.7.3.1.E.1 NO HARM,
R-90 Compatibility

I Planning, Planning
Board Date ||Board Action

o

671772021 ADOPTED o ||Resolution
APPRVD W/ MF Apt/Condo-4
"6“7/ 2021 COND. 111 "Stories or less
Development Review Search {mcatlas org}.

Sign: NON

L Principat Buildny (max) .
l Masnredto highes: poit of a5~ 35
1

| @ ik roof
. Meawrsdto mean hright 30~ 3o
bitwaen edves ind A60¢ ’

of & ©3di4, hin, mansard, or
Qawbed] roof

e R

Bapr] e iy cegtdviatos it mmu-ounmmw

NON Compliant with
Section 59.7.3.1L.E.1
Conclusions of Law;

E. Necessary Findings

1. To approve a CU
application, the

Examiner must find...g.

will NOT cause undue
harm to the

neighborhood .. i. the
(property) use, peaceful
enjoyment, value or dev. ;
potential of abutting & Io'e)
confronting propertles or
nelghborhood 1.

traffic, noise, odors,

dust, llumination, lack

of parking; or iii. the

: = health, safety, or welfare
= of neighboring residents,
2 visitors, or employees.

(App.12.2)

Agencies have “no power of suspending Laws or execution of Laws™. Laws require “government officials perform duties/legally
obligated™. Courts are required to “maintain independence and integrity of the legal system™, ensure due process, protection of
rights, equal justice/one rule of law, like cases should be treated alike [CU 20-02 & CU 20-05]. See U.S. Const. amend.1, 5, 14;
Manryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU20-02).



Appendix (App.12.3): Constructlon NON Compliant/59.7.3. 1. E.1 NO HARM,

R-90 Compatibility —
g )

| Compare NON compliant
| CU 20-02, 19105 Frederick |

h| Bd., Gaithersburg, MD with |
| CU-20-05 at 9545 River Rd,
Potomac, MD/Chapter 59

Zoning with building,

2 | setback, screening compatible
| with residential community;

[ 19105“1"’rederlck Rd - July 2023

} NON Compliant with Laws/ CU 20-02

Agencies have “no power of suspending Laws or execution of Laws™. Laws require “Qovemment officials perform duties/legally
obligated”. Courts are required to “maintain independence and integrity of the legal system™, ensure due process, protection of
rights, equal justice/one rule of law, like cases should be treated alike [CU 20-02 & CU 20-05). See U.S. Const. amend. 1, 5, 14;

| the building is 2 story. Most
|parking is underground.
' Surface parking is 16 cars;

parking setback is 2 times the
min. Fencing is 8 ft high on
3 sides towards residential

B community. (Initially, the
% | building was 3 story on River
| | Rd, stepped down to 1 & 2

stories where closer to
neighbors). See App.12.4.

1| CU 20-02 - and -

CU 20-05 are both
in Montgomery
County, MD at
14.3 miles. Same
OZAH Examiner

,mvolved in both.

Maryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU20-02).
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Appendix (App.12.4): NON Compliant / 59.4.1.8.A Building Heights,
Setback, 59.6.5.3.C.4-8 Screening NOT compliant:

59.4.1.8.A 24 Parking <16
Building £t/ property

. line; < 32 ft
Heights: from 19050
any

TS VWheatficld
structure

_ | house
may not ’ ‘ ' 19105 Frederick Rd - July 2023 :
];rotrude : , e v pliant with Laws / CU 20-0,

beyond a 45 §
degree
angular
plane
projecting
over
abutting
property Abutting (App.12.4)
Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government otticials pertorm duties that

they are legally obligated to perform”. Courts are required to ...ensure due process, protection of rights, equal justice. See
Maryland Const. Art. 6; 9; 33. Non compliance was identified before OZAH report 7-1-2020 (~2 years before work/CU20-02)

(B3 160) 1T R YT TN 1Y

. Remove Parking
‘ < See App.12.6

091



Appendix (App.12.5): NON Compliant / MD Art. 19, US Const. 5, 14
Property nghts, 59.7.3.1.E.1 NO HARM, 59.6.5.3.C.4-8 Screening; Parking

Q“s ) \f; 19105 Frederick Rd shall remove &
™ prevent encroachment on abutting
.. | properties (notice/2020). The root

°t system of Bowhall Red Maple &
American Linden is 1.5x to 4x the
width of canopy of 25-50 feet,
causing damage to home. utility
pipes. All trees shall be 100% on on
19105 property/tree life (canopy, roots

| at > 65ft from property line - NOT to
-{ encroach— ever). 19050 Wheatfield

' home shall have 16 ft property
¢léar; NO 19105 tree canopy-roots;
NO trees rubbing the home, enabling
animals to climb the home; NO 19105

tree roots under property/life). (App.12.5)

Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties/law,
legally™. Courts are required to ensure due process, protection of rights, equal justice. See U.S. Const. amend. 1, 5, 14; Maryland
Const. Art. 6; 9; 19, 33. Non compliance was identified before OZAH report 7-1-2020 (~2 years before work/CU20-02).

191



Tree canopies, root systems
shall be 100% on 19105
Frederick property@ &

\ fence; never to encroach on

. 19050 property (1).

,” . (American Linden,
Bowman Red Maple 25.50
" e d , feet tree canopies encroach
] ir.'_{:;_?——-ﬂ on abutting properties
- | enabling animals to damage

ey § homes, tree roots that grow
A j 1.4x to 4x times the tree
~z-* canopies damaging homes,
utility pipes. .... American
Arborvitae 10’ Ht, Schipka,
Cherry Laurel 35°Ht, 5’ OC

v

st £ 40 feet; Crown Width 10

91

(Arborvitae Crown Height 15

: “ = to 20 feet; Schipka Cherry

& f&hed A 1] ',é:tyd\g Laurel 10-15 ft H; 7-10 ft W)
NP S >15-20¥ H—{filine (App.12.5.8)
Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties/law™.

-z .- z-Courts-arerequired-to-ensure due fprocess,-prptecti@_of rights;-equal justice.-See U.S. Const.-amend.1; 5-14,-Maryland Const..==== .. - =
"7 T Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).

1




App.12.5.B: NON Compliant / Maryland Art. 19, US Const. 5, 14 Property
Rights; 59.7.3.1.E.1 NO HARM, 59.6.5.3.C.4-8 Screenmg

NO TREE CANOPY ON - TRE - TR
ABUTTING PROPERTIES ‘ .

19105 shall
remove &
prevent
encroachment on
i 19050 Wheatfield
B (notice/2020).
 Tree roots@ &
canopies shall
NOT grow past
%l property line

TO BE ERECTED IN LINE
WITH ROOT PRUNING
TRENCH FENCE, ...SEE
SEPARATE DETAIL FOR
: FENCE SPECIFICATIONS
| Move trees
il away from
property hne :
- 24” MIN DEPTH BELOW  jas
— ROOT SYSTEM - TO B
Q_ ENSURE. NO ROOTSON -7y
X |- ABUTTING PROPERTIES &'

/EVER.
ROOT PRUNING TRENCH : (1)/ever. Move
b ¢ wom A
TREE SAVE AREA . FOREST CONSERVATION PLAN  trees away from

l b File: 10.FCP.120210110.008
The root system of Bowhall Red Maple & American
Linden is 1.5x to 4x the width of canopy of 25-50
feet, causing damage to home, utility pipes.

property line.
NON compliant
screening

(App.12.5.B)
Agencies have “no power of suspending Laws or execution of Laws™. Laws require “government officials perform duties/law”

Courts are required to ensure due process, protection of rights, equal justice. See U.S. Const. amend.1, 5, 14; Maryland Const.
Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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App.12.5.C: NON Compliant / MD Art. 19, US Const. 5, 14 Property Rights;
59.7.3.1.E.1 NO HARM; 59.6.5.3.C.4-8 Screening; 59.6.2.4.B Parking

American N
Linden, ?
Bowman @ g
Red Maple- 3 £
roots do notf¥- g
grow in air L 5
at 19105 ... 1§ &
T L o)
‘ Z
g
i
@ !
2
-
~
w
B
k<
3

Roots do not
grow in air at

19105... /R g
19105 Plans - NON
Compliant Fence

American Linden, Bowhall Red Maple 25-50 feet tree canopies, root system @shall never

encroach on abutting properties @ .never enable animals to damage homes; tree roots

that grow 1.4x to 4x times tree canopies shall never damage homes, utility pipes. (App.12.5.C)
Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties/law™.
Courts are required to ensure due process, protection of rights, equal justice. See U.S. Const. amend.1, 5, 14; Maryland Const.
Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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App.12.5.D: NON Compliant / MD Art. 19, US Const. 5, 14 Property Rights;
59.7.3.1.E.1 NO HARM; 59.6.5.3.C.4-8 Screening; 59.6.2.4.B Parking

Move NON Compliant parking causing disturbance, pollution from area to area@shown on App.12.6.
NON Compliant screening enables disturbance. Prevent violation of property rights, as tree canopies and
root systems encroach on abutting properties @, damaging homes, utility pipes. 19105 Frederick shall
remove parking @ near abutting properties, provide > min 15-20 ft H fence around the property, reduce
glare from blinding site lights and windows (all window drapes, blinds shall be closed). (App.12.5.D)
Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties/law™.
Courts are required to ensure due process, protection of rights, equal justice. See U.S. Const. amend. 1, 5, 14; Maryland Const.
Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).

g1



Appendix (App.12.6): NON Compliant / MD Art. 19, US Const. 5, 14 Property

nghts. 59 7 3.1.E.1 NO HARM 59.6.5.3.C.4-8 Screening; Parking; Bioretent.
hEQ, inge] Notice/2020: 19105 shall remove &

] prevent encroachment on 19050

Wheatfield. (16 ft clear/home, NO

tree canopy-roots/ever). NO parking

near home (&)- move parking to @,

NO pollution, disturbance, pests,

&y rodents, insect infestation. Eliminate -

% glare from lights in area(aX®)/all areas,

causing hazardous traffic & parking

i conditions. Use blinds for all windows;

Sj- ensure blinds are closed at all times.

N Mo B e !

F 3 3 I 1 . A -

i

: (App.12.6)
Agencies hate ”no power of suspendmg Laws or execution of Laws”. Laws require “government officials perform duties/law™.

- ~Courts-are required to-ensure due process, protection of rights, equal justice. See U.S. Const. amend.1, 5, 14; Maryland Const.
Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Fredérick).
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Appendix (App.12.7): NON Compliant /59.6.2.4.B Parking; 59.6.5.3.C.4-8
Screening; §9.7.3.1.E.1 NO HARM, MD Art. 19, US Const. 5, 14 Prop. Rights

]

¢4
N P k
N F I Aty

R 3
Bioretentiorn

] R
L9T

NON Compliant Park Frederick shall provide parking for residents,
employees, visitors (66 parking/111 units; 24 parking at <32 ft from 19050
Wheatfield house. causing pollution, disturbance). Most independent senior residents
will drive (See OZAH Examiners report. C.2.b; Edmonson testimony). If residents,
visitors park on 26 feet wide Wheatfield Drive, it will result in dangerous resident
ingress — egress/Seneca Park North HOA (282 homes). Requested fencing around

19105 Frederick Rd site to reduce disturbance, pollution, trespassing, HARM. (App.12.7)




Appendix (App.12.8): NON Compliant / Parking, 5§9.6.5.3.C.4-8 Screening;
59.7.3.1. E 1 NO HAEM MD Art. 19, US Const. 5, 14 Property Rights

Construction of two b story
buildings at 19105
Frederick Rd. required est.
removal of 700 trees, roots,
5000 trucks (2500 trucks of
soil, 500 stone & concrete, 50
asphalt, 100 lumber, 700
material; moving 400 trucks of
soil, stone, removing 350
trucks trash); producing
concrete & patching, using
powerful machines; power tools
to cut metal, bricks, concrete,
wood; 2.5 million nails. Davis
& Miller Construction
contracts & invoices can verify
estimates. Many residents
confirm noise >>75dBA Mo-Fr
before 7 to after 5 PM, ‘
3 T W oy . == Saturday’s. Thousands
Tr:ées es 20° 70”§E§1757N ON complian screenlng, King | Violations of laws. (., 19 g) |
Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties/law™. -
Courts are required to ensure due process, protection of rights, equal justice. See U.S. Const. amend.1, 5, 14; Maryland Const.
Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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Appendix (App.12.8.A): HARM from NON Compliant 19105

Frederick /59.7.3.1.E.1; NON Compat./R-90 Zoning

_residential )
: commumtles f :

| ‘ T - h | )’ ANV 4
hnpuymo’DCNFSIAmxs Mhdvmawtﬂmlcmm!muTMU& moom—.
Geological Survey, USDA/FPAC/GED, Map dia ©2072 Google  Unfted States  Terms  Privacy

(App.12.
Agencies have "no power of suspending Laws or execution of Laws”. Laws require “government officials perform du’ues/lav«

Millions of USD, estimated
HARM of NON Compliant
two (2) 5 story housing units
in R-90 zoning, built <64ft

| from 2 story homes (/real
| estate agents; 19050
| Wheatfield price reduction

25% if sold in <15 days, >30%

after 90 days; 50% real estate |

investors; comparative
market analysis [CMA] is
based on 1 mile radius, also
comparing with homes in
similar communities/multiple
listing sexrvice [MLS]). Seneca
Park North HOA-abutting,
confronting (282 homes),
Seneca Park HOA (165
homes), Fox Chapel HOA

8.4)

Courts are required to ensure due process, protection of rights, equal justice. See U.S. Const. amend.1, 5, 14; Maryiand Const.

Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 {(~2 years before work/CU 20-02 /19105 Frederick).
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Appendix (App 12.8.B): NON Comphant/R 90 Zoning; NO HARM, Compat
i Senéta \ e ¥

L
R-90 N N
LT |~ 0-“"‘""'5; "i--~‘
‘ TAmew /-
Owner Information “‘-ﬂh
a-90 mmmmsmm«mmuc Usec SPLCOMMERCIAL Y
sgfvasrddasensaalalaneaias vessesivesswisEvesriiniai i Principel Reskiency D e
R~90 gzr;seooncew DeedRefwence K534 00157
' TYSONS VA 22162-
& NN s
! county 2aning imeararont] 19905 FREDERICK RD Legal Descrigtione  PAR A SENECA PARK SCHIOR HOUSING

HeA,‘"z" S
home3s)

vy (%82

1koh

7R—90 Residential -
Not Commercial /

R-90 Zoning was reconfirmed for 19105 Frederick prope
JIIL.A.1). Frederick Rd, Montgomery County have obligations to comply with all requirements
for R90 zoning for 2 story homes, providing objective evidence regarding NO HARM,
Compatibility, economic impact of the use on the surrounding area. County shall not change the
R-90 Zoning 2 Story Homes for 19105 Frederick Road. without due process required by laws.

(see OZAH Examiners Report

Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties/law™.

(App.12.8.B)

Courts are required to ensure due process, protection of rights, equal justice. See U.S. Const. amend.1, 5, 14; Maryland Const.

Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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Appendix (App.12.9): NON Compliant/Sec. 59.7.3.1.E.1 NO HARM;
Sectlon 31B-5 & 31B-6 & Sec. 31B-12 Excesswe Noxse, Vlbratlon

M
_ @150} Pain 1-28-2028 Saturday™ T 3 817202 truie

@120y Heavy Eq.Op
m Construction
£\ Coo-100 ] Comton )i
(8 ]Harm,Waiver
c:>[—ﬁ Legal Limit
(70 ) office
(60 )Conversation

32| Home

WW [C-T7Y)]

1054™

dBA = decibels of Noise induced hearing loss is Noise Sources dBA

dBA sound, A-weighting  permanent & irreversible/NIOSH. [ Bulldozer, Grader 120

/sound level meter Loader 115

19105 Frederick construction violated Sec. 31B-5 & 31B-6 Compactor (vibration !)110
Noise Law thousands of times. Noise levels measured are | Woodgrinder (vibration)105
consistent with data from construction industry, Centers for Disease | Excavator (medium vib)105

Control (CDC). National Institute for Occupational Safety & Health
(NIOSH). Occupational Safety & Health Administration (OSHA). (App.12.9)
Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties/law?.
Courts are required to ensure due process, protection of rights, equal justice. See U.S. Const. amend.1, 5, 14; Maryland Const.
Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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Appendix (App.12.9.A): NON Compliant/Sec. §9.7.3.1.E.1 NO HARM;
Section 31B-5 & 31B-6 & Sec. 31B-12 Excessive Noxse, Vibration

‘ i - Construction of
" two b story

q buildings required
luse of powerful

Y IR e quipment; tools to

Pwmm cut metal, bricks,

concrete, wood;
Ve residents conﬁrm

nail. Many

Y ‘,; , " ugm Fr before 7 to after
5 PM, Saturday's

GLT

M 10105 B¢ ederick Rd-Jaly. 2023
" (App.12.9.4)

Agenmes ha\ re ”no power of suspendmg Laws or execution of Laws”. Laws require “government officials perform duties/law™.
Courts are required to ensure due process, protection of rights, equal justice. See U.S. Const. amend.1, 3, 14; Maryland Const.
Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).




Appendix (App.12.9.B): NON Compliant/Sec. 59.7.3.1.E.1 NO HARM;
Section 31B-5 & 31B-6 & Sec. 31B-12 Excessive Noise, Vibration

Conclusion

Law

Facts

Sec. 31B-1.(a) ...
excessive noise
harms public
health & welfare
and impairs
enjoyment of

Sec. 31B-5. Noise
disturbance /
daytime; (a) Max.

[7a.m-9
p../weekdays & 9

ec. 31B-5. Noise
disturbance /
ighttime; (a)

allowable: 65 dBA [Max: 55 dBA

[before & after 7
a.m-9

Sec. 31B-6. (a)
Max construction;
1.(A) 7a.m-5
p.m/weekdays: (i)
75 dBA [w/o Noise
Suppression Plan

property. a.m-9 p.m w-ends [p.m/weekdays & 9/(NSP)]; 50 ft
& holidays; see  |a.m-9 p.m/w-ends |noise from the
Sec. 31B-6(a)] & holidays; see  [source is greatest.
Sec. 31B-6(a)]
Thousands of [Thousands of - [Hundreds of Thousands of
violations violations violations ‘violations
Substantial Substantial Substantial Substantial
Evidence Evidence Evidence Evidence
INON Compliant [NON Compliant |[NON Compliant [NON Compliant
(App.12.9.B)

Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties
legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system”, to ensure
due process, protection of rights and equal justice under the law. See U.S. Const. amend.1, 5, 14; Maryland Const. Art. 6; 9;
19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 vears before work/CU 20-02 /19105 Frederick).

ELT




Appendix (App.12.9.C): NON Compliant/Sec. 59.7.3.1.E.1 NO HARM;
Sectnon 31B-5 & 31B-6 & Sec. 31B-12 Excessive Noise, Vibration

Law

Conclusion
Facts

L

Sec. 31B-6. (a) Max
construction; 1.(A) 7
a.m-5 p.m. weekdays:

IGi) 85 dBA w approved

INSP/activity; 50 ft/noise
Ifrom the source is

Sec. 31B-12.
Enforcement &
penalties; (a) DPS, DEP
must enforce...; (b) Class
A violation; each day a
separate offense

Sec. 31B-12. GOQA
person responsible for a
violation & management;
or supervision
/construction site ...
jointly & severally

lgreatest; separate liable/violation
loffense in add'n to other |
violation o o
Thousands of violations [DPS, DEP did NOT Davis, Miller, ...
enforce _
Substantial Evidence [Substantial Evidencé [Substantial Evidence
INON Compliant  INON Compliant INON Comphant
(App.12.9. C)

Agencies have “no power of suspending Laws or executxon of Laws™. Laws require “government officials perform duties
legally obligated to perform”. Courts are required to “maintain independence and integrity of the legal system”, to ensure

- .——due-process, protection of rights and equal justice under the law. See U.S._Const. amend.1, 5, 14; Maryland Const. Art. 6, 9;.

{ 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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Appendix (App.12.9.D): NON Compliant/Sec. 59.7.3.1.E.1 NO HARM;
Section 31B-5 & 31B-6 & Sec. 31B-12 Excessive Noise, Vibration

Conclusion

Law

Facts

Sec. 31B-12. (i) (2) For
recurring violations of
Section 31B-6 on the
same construction site, [under Chapter 8 to
in addition to any other [revoke a permit or
penalty under this approval ....
Chapter, the Director
may issue a stop work

Sec. 31B-12. (i) (3) This
Chapter does not limit
the Director's authority

ec. 31B-12. (j) Any
erson aggrieved ...may
e a civil action in any
court with
jurisdiction/person
esponsible for the
alleged violation

order, .
DPS, DEP d1d NOT -~ |DPS, DEP d1d NOT 1See SCM-0042; ACM-
enforce - lenforcer 0169: CV-44400
Substantial Ev1dence Substantial Ev1dence Evidence in record
NON Comphant R f NON Comphant 119105 Frederick NON
-{Compliant. -
(App.12.9.D)

Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties
legally obligated to perform™. Courts are required to “maintain independence and integrity of the legal system™, to ensure

due process, protection of rights and equal justice under the law. See U.S. Const. amend. 1, 5, 14; Maryland Const. Art. 6; 9;

19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU 20-02 /19105 Frederick).
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Appendix (App.13.1): NON Compliant/U.S. Const. amend.1, 5, 14 Freedom
of Speech, Due Process, Equal Protection; MD Co 1st. Art. 9, 19: Ex-parte

eSS
b2t 20 o
=2
i g mr=
| e, — T e ey oo e
| saves sy Wit ryesd I i 0 o kv o 0 ir's i)
Ay # | vaciductet snmnty, Ragianan) wraprad -y
lru_z'_;v-un—é T ﬁ-inﬁ- : nmm%m:‘._h:’::g&u. -
%tm-nmm i N8 S, G4 g’ Ex
n—mm : Lﬂ&-ﬁi::.w e o Eppgart =
el it iy . * B S et e e b 4 e e et A e b e
B S =
3, Al e Y WL A Gy
Ltirs ok st Bt gy, RN O IR R, ¢n B a::m
e A et £ e . . Z'Z'.l'.'..'. o crim e =8
nmh:%namm&w:m‘: muum-‘ ;o =z ™ Rl
ml!ﬁ-. ” ﬁm‘h—t%mm‘:dm‘m RV B w 0w :m
| Jeisii gyl ragiliiyrp by o yoy-festys —nglogrolend : ""“""“""'W'iwlﬂ'—* To Qoo -
| Rounasinicions s sucrmstont koo s SOOI P E-—n
Owner Attorney to County ... :;:;:...“..ﬁm..m._.m=: P F F
you are receiving T e T N
correspondence from In the future, should you or your agency
Gothard expressing concerns, | |receive any correspondence from Gothard
complaints about approval of ||...refer the Gothard’s to the Owner ...
CU & Owner activities... (outcome=Laws suspended) (App.13.1)

Agencies have “no power of suspendmg Laws or execution of Laws”. Laws require “government officials perform dutxes/legall)
obligated”. Courts are required to “maintain independence and integrity of the legal system™, ensure due process, protection of
rights, equal justice/one rule of law, like cases should be treated alike [CU 20-02 & CU 20-05]. See U.S. Const. amend.1, 5, 14;
Maryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU20-02).
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Appendix (App.13.1.A): NON Compliant/U.S. Const. amend.1, 5, 14 Freedom
“of Speech, Due Process, Equal Protection; MD Const. Art. 9, 19: Ex-parte

Conclusion

Law

Facts

[Maryland Const. Art. 6:
...all persons invested
with Legislative or
Executive powers of
Government are

Maryland Const. Art. 9:
...no power of
suspending Laws or the
execution of Laws,
unless by, or derived

Trustees of the Public, [from the Legislature, ....fully without any
land, ... accountable for jought to be exercised, or |denial, .... delay,
their conduct. allowed. according to the Law

iMaryland Const. Art. 19:
... for any injury done to
I’ixim .. or property, ought
o have remedy by ...Law,
...have justice and right,

INO Legislative or
Executive accountability

Agencies, BOA, Court
suspended laws,
execution

HARM, property rights
violations - NO _ ‘
justice/laws, delays

INO response or
corrective actions

Substantial evidence of [See evidence re Sec. 59

otice, CU; Sec. 31B,
D & US Consitution

Substantial Evidence

INON Compliant

~ INON Compliant

INON Compliant

(App.13.1.A)

Agencies have "no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties that
they are legally obligated to perform™. Courts are required to ...ensure due process, protection of rights, equal justice. See
Maryland Const. Art. 6; 9; 33. Non-compliance identified before work at 19105 N. Frederick / CU 20-02.

LLT



Appendix (App.13.1.B): NON Comphant/U S. Const. amend.1, 5, 14 Freedom
of Speech, Due Process, Equal Protection; MD Const. Art. 9, 19: Ex-parte

Maryland Const. Art 23: |Maryland Const. Art. 33: IMaryland Const.
.. The right of trial by ....the independency and  |Art. 45: This

z Jury .. in civil proceedings fuprightness of Judges are |enumeration of

3 [in ....Courts, where the  lessential to the impartial [Rights shall not be
amount in controversy ladministration of Justice, [construed to impair
exceeds ..five thousand  Jand a great security to the [or deny others
dollars, shall be - lrights and liberties of the [retained by the
...preserved. People. People.

> Requested trial by jury  [NO independent, 1mpa1t1a1
administration of justice;
INO security of rights
{Substantial Evidence (incl
’ _ o lex parte com) - -
NON Compliant INON Compliant INON Compliant

' (App.13.1.B)
Agencies have “no power of suspending Laws or execution of Laws™. Laws require “government officials perform duties/legally
obligated”. Courts are required to “maintain independence and integrity of the legal system™, ensure due process, protection of
-—rights; equal justice/one rule of law; like cases should be treated alike [CU 20-02 & CU 20-05]). S¢e.U.S. Corist. amend.1, 5, 14;

Conclusion
Facts

Mmyland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (<2 Years before work/CU20-02). " T
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Appendix (App.13.1.C): NON Compliant/U.S. Const. amend.1, 5, 14 Freedom

of Speech, Due Process, Equal Protection; MD Const. Art. 9, 19: Ex-parte

Law

Conclusion
Facts

[J.S. Const. amend. 1:
...freedom of speech,

U.S. Const. amend. 5: No
person shall be ..deprived

J.S. Const. amend. 6:
In all ecriminal

or ...right ... to of life, liberty, or property, jprosecutions, the

jpetition the without due process of law;jaccused shall enjoy the

Government for a mor shall private property [right to a speedy and

redress of grievances |be taken...without just public trial, by an

compensation _ 7 impartial jury .....

IGovernment, Encroachment, trespassing{See Maryland Constit.

Attorneys violated |- violation of property Art. 9, 19 |

flaw ~ Irights; due process e

Substantial evidence [Substantial evidence Substantial evidence of
delays/continued
violations of laws,
increased HARM

NON Compliant NON Compliant . [NON Compliant

(App.13.1.0)

6L1



Appendix (App.13.1.D): NON Compliant/U.S. Const. amend.1, 5, 14 Freedom

of Speech, Due Process, Equal Protection; MD Const. Art. 9, 19: Ex-parte

Law

Conclusion
Facts

N

e e e W T e —

U.S. Const. amend. 7:
In Suits at common
aw, where the value
in controversy shall

lexceed twenty -

dollars, the right of

U.S. Const. amend. 9:
The enumeration in
the Constitution, of
certain rights, shall
ot be construed to
deny or disparage

U.S. Const. amend. 14:
...No State ...shall abridge
the privileges or
immunities of citizens ...;
nor ... deprive any person of
llife, liberty, or property,

itrial by jury shall be |others retained by the [without due process of law;
preserved.... jpeople. mor deny ...equal protection
L Jofthelaws. .
Requested trial by Encroachment, trespassing
jury - violation of property
rights; due process, equal
[protection ,
, Substantial evidence
NON Compliant  INON Compliant INON Compliant

(App.13.1.D)

: o e e e e e e < - - ¥ - s - C— e - = = -
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Appendix (App.13.1.E): NON Compliant/U.S. Const. amend. 5, 14; Due
Process, Equal Protection; Ex-parte Communlcatlon

Teasicrips of Hewriog - Appeil of Godard - A6T65 Transéript of Hewring - Appes] of Gotard < A-6765
October 12, 2022 M . Octoder 12,2022 ]

1 | phrago. I mesn; basfcally, it'c all relative 1 ] give » $200,000]political contribution to get this
2 | ro- 2 project off the|ground. I'm very noive to éheuo
3 HR. LAMDYr €e1l, then the == well, wa .
« | 11 ean e “s — we 23 can read & Boilding 3 fundamentsla of [permits and gotting projecte off
5 | permit and wo &11 can count stories of how tall & 4 the qround. Can you please explain? )
€ | tullding Ss. ¥ould you coy that's pretty plate 5 CHAIR [PERTBCOST: That is total heafeay.
1 and sirple too.! , ' 6 I can’t aven begin -~

20 H dld; nor know absul thio project until 2 MR. LA¥OY: Oh, mo. Woll 1'd 1ike —-

21 | 1 zav -umyon] in ry back yard. Shorcly sfter X .

22 | thot, 1 vao spprosched by the project manager for 8 CHAIR [PENTECOST: I can't even hegin to

23 | davis Construction. 1 misplaced his card, 3 9 | address it. ©

% vbeum his [irit namé was Tylér. And one of the 10 N:R LANOY: Woll, I certainly didn’e

25°} things he expressed to me mn it vas necesesry to ) 11 | make {t up. I'c just repeat.ﬁng what he said.

._

'Transcnpt for 10-12-2022 (parts not addr‘és‘sed/BOA opmlon) Lamoy: ...1t
was necessary to make $200,000 political contribution to get this project off the
ground. Chair Pentecost: That is total hearsay. I can't even begin to address it.

Lamoy: Well.,, I certainly didn't make it up. I'm just repeating what he said (vef. -

PM, Davis Construction). Edmondson: ...this is Jim Edmondson. I can respond,
that is absolutely, categorically untrue. Owner did NOT disclose >5% share &

contributions with agpljcation; NON Compliant / Section 59.10.b-c. (App.13.1.E)

181
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Appendix (App.13.2): NON Compliant/Sec. 5§9.7.3.1.E.1 NO HARM; 31B-6;

31B—12 Excessxve Nmse, Vibration; Undue Influence, Ex-Parte Comm.

B e

et v e

e —— D1 e g v

hn—--maﬂ-—

- o ~-.—u—g-—-’-

| were recorded on 8-18-2022 and 8-17-2022, NOT
- 60-70 dBA — there were no DEP reps in video —
e NEar the eq. creating HARM. The eq. produces
== >78 dBA traveling as witnessed by the Board 9-
A 7-2022, significantly higher in relevant operating
"j modes The Board w1tnessed v1brat10n/10 12 2022

Constructlon noise levels >95 dBA, >100 dBA__ |

681

atrme e vt o e
—— e T s -
T ST S e TR ER SRR NN,

BEBEEW

DEP Compliance to enforce,

|requested ...cease & desist

/stop work. ...reported to

Noise levels exceeded Sec”317]73 ]
6 limits of 75 dBA ...requested

MC311, PD, County Council ...

e Dariags 85 2814}

=

rwmmmmﬁﬂnnu

(App 13. 2)

J18.18- 2022

Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform guuesiegaity
obligated™. Courts are required to “maintain independence and integrity of the legal system”, ensute due process, protection of
_rights, equal justice/one riile of law;, like cases should be treated alike [CU 20-02 & CU 20-05). See U.S. Const.-amend.1; 5, 14,

~—Maryland Const. Art=6; 9719, 33. Non compliance identified before OZAH report 7-1-2020 (~2 vears before work/CU20-02).




Appendix (App.13.2.A): NON Compliant/Sec. 59.7.3.1.E.1 NO HARM; 31B-
6; 31B-12 Excessive Noise, Vlbratlon, U.S. Const. amend. §, 14

Froe: Jogy Tine EHm @rynorty @
| S Tosswy, Seoxember 4, 2002 5:67 W
o i, T, Joilta M,

o>

S TA11Y S e withdrrwn.

hoch . o e e

were recorded on 8-18-2022 and 8-17-2022,
consistent with OSHA, NIOSH, CDC &
industry data NOT 60-70.dBA - there were
no DEP reps in video —near the eq. creating
|HARM. The eq. produces >78 dBA when
traveling as witnessed by the Board on 9-7-

"Construction noise levels >95 EEA >100 dBA

vkt ol i omerwes. || 2022, significantly higher in relevant

ety o et e ' |operating modes. DEP reports are FALSE /

| i monpaamerenm ‘| UNdue influence of Owner, Attorney.

oo e o e s e i >‘"Owner Attorney to the Board of Appeals:

[ seminneticoes. ) reTeY Patn \ ...we should never ... discuss construction
S 2:::;‘*:“3,‘,’, \ noise ...the Board to be familiar with DEP 8-

= H @”-mfi‘;;m Walver 18-2022 testing ...found no violation of
MM@ o 75 Legel Limit construction noise standards / S. Martin
T e ...reference 8-19-2022 DEP report (based on

@O Home | FALSE data, information...).

dBﬂ * delints. il
Agencies have “no power o! suspenﬁmg Laws or execution of Laws™. Laws require “government officials perform duties/legally

* (App.13.2.4) =

obligated”. Courts are required to “maintain independence and integrity of the legal system™, ensure due process, protection of

rights, equal justice/one rule of law; like cases should be treated alike [CU 20-02 & CU 20-05]. See U.S. Const. amend.1, 5, 14;

Maryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 vears before work/CU20-02).

€81
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Appendix (App.13.2.B): NON Compliant/Sec. 31B-6; 31B-12 Noise
Control Laws, Property Rxghts, Due Process, Ex parte Comm. - s

Lehrdn, S R ~ite L ]
X Pl 4 Ty WS Tradinich e cormplia apter FIB (Nodse L, 75 GRA), Grse o

o M e Sret (rvadopery Py Fatvige - e o i, o Aaeripes
Otetram. Mumwnmmn&qh&!nm jo—

T Bs e e tyoRI B L .
Ot o . , ot v v “\‘
l@ VT bt il S Ds BB 0 vl .

Mere dre inks to the Colinty’s nofin Fred and [REUENIonS brglementing the biw, In additio, | hive aitached dith from nokie wited by M,
‘Mmhenm:t‘fad:'e.mmmmmmm-mmummmmm&mtamdm, .
f 2 Bty ST Roatiyut 4252 orisit/noi-docomants i, DEP will 66t be

e scramane | DEP will NOT Certify Comnliaﬁce with Noise Laws, Chapter
et | 31B. DPS did NOT report v1olat10ns to BOA, OZAH, Planning &
Elmmasmmmeo| did NOT withdraw permits /complamts & MC311 reports with
seeamae O 80 & | evidence of NON compliance, HARM, Health Hazards. Board of :
Appeals (BOA), DPS Permits, DEP did NOT conduct mspectmns

o 1equ11ed/laws or stop work to conect/laws

P81

— (App.13.2.B) 17
Agencies have “no poiver of suspendmg Laws or executlon of Laws” Laws reqmre “gO\ emment oﬂicmls perform duties/legally

obligated™. Courts are required to “maintain independence and integrity of the legal system™, ensure due process, protection of

rights, equal justice/one rule of law; like cases should be treated alike [CU 20-02 & CU 20-05). See U.S. Const. amend.1, 5, 14; ‘
Maryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CUZO—OZ)
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Appendix (App.13.3): NON Compliant/NO Notification, On the Day of
Decision-PREVENTED Timely Appeal, Due Process; Section 59.7.5.2.F.1-2

oot dae

o vreein rmrtn s T £ e

e eed BOA Decision Nov 4, 2022: 1) BOA did NOT notify appellants,
ot net impacted property owners on day of decision 11-4-2022, 2) BOA
:“"'"’“"“"“" did NOT notify parties that documents are available on the same

|day at BOA & website, 3) did NOT notify parties on the same
iy . |day that appeals must be filed in 10 days (on 11-9-2022 BOA

1 varad menas, b 137
4 oad

T 1stated that person returning late next week, ...significant work

Tty s 8, R ST S

sEmerwemmm— ...BOA will post ? petitioners requested instruction to file appeal)

-~ - ’ _ ;

Pty

Rt Gatird

Case NoO. ASTES

APPEAL OF JOSEPH GOTHARD, ET AL. e o County Council idance...need to
QPRION OF THE BOARD ™ * 3 3
v e s YECE1VE ... Written decision from
(Hearing held October 12, 2022)
{Effactive Dt of Oplnkon: November 4,

-~| BOA-then file motion or appeal to

T um‘n_-mmnmmaimmma

| R = o 9&0%, Circuit Court.... BOA’s decision

iy gessonty Ooars
| any & s Couny o hocoss cay, witin tiny 000 dops st e

d & mnmmmuummm for Moo trovwy Coony!
mmmwm onsw:maumy

will have instructions ...

(App.13.3)

GgT



- Appendix (App.13.4): NON Compliant/U.S. Const. amend. 5, 14;
Maryland Const. Art. 33 Md Rule 1- 311 Equal Protectlon, Due Process
fFrom: Anne Greg mm&mﬂ:émdmmm T i

| Sent: fiday, March 31,203 9:26 AM "W I
| To: Gothardi2 Boutioiiom L —

CezLoah Simmons eahImmonMAOUItILOY> e
Subjeet: C-15-CV- 22004440 18 THE MATTER OF $0SEP GOTY

-| Oesr Mr, Gothard:

| Avtached pheaso find the tndes and Cese Summary Reporttamy
.| the case to tho Appellate Court of Maryland, 1

Undue mﬂuence by Owner County on
Board, Courts ...(sua sponte? —or- i
undue influence to Circuit Court 3-31- jmmmmmm
2023 —to- Appellate Court 4 6 2023) '

MDEC: ACM-REG-0169-2023

| resso ot eha gge atacss, Do oo Tom £ snonsque i oo & Sev Faain s o pares
tr this case end therefore are nort parties to the appeal, Please ko note that Krkstina Gothard has nat Cir. Ot No, C-15-CV-22-004440
! ﬂmwdthmwcalmdthcm(mbmm-pmyloxhewpul. \’ . c T ) A
‘ 1f you have any questions, plesse do not hesitate to ask, ) Upon dion of the foregoing ‘fik‘is'iﬁh:ﬂdi)’ofhpﬁlm,'@yﬂtt‘
| Best regards, X S ] =
i Anne Gregonts t}ppcumcuunoanfylm. . Q0
JaepeaiClest. D D —— Juertp 4" OROERED, o8 Cﬁu'lown thit, Joseph G ""islhﬂdy w | &
| SO Coury for e . i e ' > Laig . proper
Jomeomery County : a ] | wmhmeahmruwmedm'uﬂmsfmﬁu .
Signatures were prov1ded to the ? ORDERED et ihe rembinder of the individusis aamed on the March 30 Netke
Circuit Court & Appellate Court in L. oraspeinshan s oot il prs e o cploned v,
“jcompliance with Md: Rule 1-311(c)to | [ . - ST\ | CHIEF TUDGES SIONATURE .
. ! ! = £\ YA ST i Epy{\ - APPEARS ON ORIGINAL ORDER =
maintain standing for all appellants, Ty - AT

not diminished to interested party.
Motlon submltted with Att. 1 3

‘_'_EE.'_-_Y___‘ (App.13.9) .
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Appendix (App.13.5): NON Compliant / U.S. Const. amend. 5, 14 Due
Process, Equal Protection; Ex-parte Communication

Larwe OfTices.
Bdﬁ“dr&

Ret  AppextCase No, A-GTES, Transrebiston of Order Confirming
Tronger of Conditionst Usc e Frededick Road 6% Onvey, LLC r
As eecersly esyrsterdsy maming, | 50k 10 yoo an bohalf of eus cfiemts, Edmondson &
Qaftazher Property Services, LLC, hokder of Spevis] Exception Case Na, CU 2002, end Frodarkd
Road 43¢ Ouner, LUK, titke omeer of the property s §s e ribfeet of Condirionn Use No, €U
200,

mmmm.mhawmmwsmm &
of e offordybk

/ Road 4% Owner LLC, title owner of the

Owner Attorney, to the Board of Appeals:

As recently as yesterday, I spoke to you on
behalf of our clients, Edmondson & Gallagher
Property Services, LLC, holder of Special
Exception Case No. CU 20-02, and Frederick

property, that is subject of Conditional Use No.

CU 20-02.

Qaflagher Property Sorvices, LLC & mamage the finmeing and develop

sonlor eesidentis! DTty witich b the sabjon of Cise No, O 20-02. The b of Bdmondwm
& Gallagher Propesty Servioes, LAC ore st X 3 C.In
mmmnm{mmamamm«dlmm
wommmmnm«umummm&wm
MWMmm«aﬁwmmnu‘cnmwmmm
fevord by the QfTice of Z0ning Ad Hearlegs, Future frvohy I Cuse No. A6765
mmmmwmwmoﬂm.ucm.ahmmm«md
mmpmmmmwcmﬂmwmwmwmmmum
suuid b wadc sware of tis tamfey for your records,

el Arn
Stacenly Yeum,
MILLFR, ACILER & CANDY
—J ooy Kune..
-t (App.13.5)

Agencies have “no power of suspending Laws or execution of Laws”. Laws require “government officials perform duties/lega
obligated™. Courts are required to “maintain independence and integrity of the legal system”, ensure due process, protection of
rights, equal justice/one rule of law, like cases should be treated alike {CU 20-02 & CU 20-05]. See U.S. Const. amend. 1, 5, 14
Maryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 vears before work/CU20-02).
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Appendix (App.13.6): NON Compliant / 59.7.3.1.E.1 NO HARM,
59 6.5.3.C.4-8 Screenmg. MD Art 19, US Const 5, 14 Property Rights

| Home owners
were NOT

notified; HOA
for Seneca Park

- North not
19108 fredeik .
. notified: 282
"1 5 - . home owners (2
4, Wnesthol 19050 X (
R Whea story homes,

19105
Frederick

. o %
PR €2

S Gud \ - '%Shedenck -Aug 2023 | 16t
All tree canopies, roots shall be on 19105 Frederick Property — NOT
encroaching on abutting properties; County & Owner have NO authority to
encroach, trespass — ever. (App.13.6)

— tfield || detached)

Agencies have “no power of suspending Laws or execution of Laws™. Laws require “government officials perform duties/legall
obligated”. Courts are required to “maintain independence and inteprity of the legal system”, ensure due process, protection of
rights, equal justice/one rule of law, like cases should be treated alike [CU 20-02 & CU 20-05]. See U.S. Const. amend. 1, 5, 14;
Maryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU20-02).
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Appendix (App.13.6.A): NON Compliant/Sec. 59.7.3.1.E.1 NO HARM;
MD Art.919 US Const. 5, 14 Property nghts, Unue Inﬂuenc

Wheatﬁeld

NO Notification for CU 20-02 ORDER APPROVING AMENDMENT, issued 8-14- 2023 found at
Petitioners concerns 1) encroachment on property rights,
2) NO notification 5 days after day of decision [8-19-2023], 3) reduced timely appeal, 4) work was

completed, before approval-bypassing Board, 5) HARM; 6) ORDER all NON compliant conditions
to remain—in violation of laws. See notice re tree canopies, roots in 2020, violating laws

(App.13.6.A)
Agencies have “no power of suspending Laws or execution of Laws™. Laws require “government officials perform duties/legally
obligated”. Courts are required to “maintain independence and integrity of the legal system™, ensure due process, protection of
rights, equal justice/one rule of law, like cases should be treated alike [CU 20-02 & CU 20-05). See U.S. Const. amend.1, 5, 14;
Maryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU20-02).
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Appendix (App.13.6.B): NON Compliant/Sec. 59.7.3.1.E.1

NO HARM; .

MD Art. 9, 19, US Const. 5, 14 Property Rights / Encroachment

7z Therelsno permlssion
te be on our property

; work trespasslng not
permitted on otr

)| Frederick

| transcript,
3| Examiners

Petitioners
provided notice in
2020 & 2022 to
E&G/Owner &
County regarding
property rights,
tree canopies,
roots to be 100%
on 19105

Property / tree
life. See 2020

ey
/il report.

s (App.13.6.B)
Agencies have ”no power of suspendmg Laws or execution of Laws”. Laws require “gov ernment officials perform duties/legall
obligated”. Courts are required to “maintain independence and integrity of the legal system™, ensure due process, protection of
‘rights, equal justice/one rule of law;, like cases should be treated alike [CU 20-02 & CU 20-05]. See U.S. Const.-amend.1; 5, 14;
Maryland Const. Art. 6; 9; 19, 33. Non compliance identified before OZAH report 7-1-2020 (~2 years before work/CU20-02).

061
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Appendix App.14

CORRELATION OF FACTS-EVIDENCE OF
NON COMPLIANCE

Evidence of NON Compliance with
Constitutional Laws

The US Constitution, Maryland Constitution are
clear. There is substantial evidence of NON
compliance with Maryland Const. Art. 6; 9; 19; 23; 33;
45. There 1s substantial evidence of NON compliance
with U.S. Const. amend. 1; 5; 6; 7; 9; 14. Conclusion
based on laws: NON Compliant.

Agencies have "no power of suspending Laws or the
execution of Laws”. Laws require “government

officials to perform duties that they are legally
obligated to perform”. Courts are required to
“maintain independence and integrity of the legal
system”, to ensure due process, protection of rights
and equal justice under the law. See Maryland Const.
Art. 6; Art. 9; Art. 33. Violations of laws and due
process were submitted to County before OZAH
report and decision 7-1-2020 (~2 years before any
work at 19105 N. Frederick Rd).

There is substantial evidence of 1) NO accountability
at Montgomery County Government; 2) NON
compliance with laws stating that agencies have "no
power of suspending Laws or the execution of Laws”;
and “government officials to perform duties that they
are legally obligated to perform”. See Maryland Const.
Art. 6; Art. 9; See App.13.1.A. There is evidence that
Courts did NOT comply with laws that require
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“independency and uprightness of I Judges 5re
essential to the impartial admmlstratlon of Justlce
and a great security to the rights and liberties of the
People”. See Maryland Const. Art. 33; See App.13. L B.

There is substantial evidence of NON comphar'lce
with “freedom of speech, or ...right .. to pet1t10n the
Government for a redress of grlevances See US
Const. amend. 1; App.13.1; App.13.1. C App.13.1.E;
Section  59.7.5.2.A-H;  Section 59 7.3.1.B | to
59.7.3.1.E.1.g; 59.7:3.1.E.2; 59. 7.3.1.F.1 Section 3IB
5 & 31B-6 & Sec. 31B-12. - a :

There is substantial evidence of NON compliénce
with laws requiring “No person shall be ..deprived of
life, liberty, or property, without due process of law;
nor shall private property be taken‘ .without Just
compensation” and “No State . shall abrldge the
pr1V11eges or immunities of citizens . ' depr1ve
any person of life, liberty, or propertﬁ, w1thout due

process of law; nor deny ...equal protectlon of the

laws”. Refer to evidence of encroachment trespassing

- violation of property rights; due: process eqjual .

protection. See U.S. Const. amend.5; U.S. Const
amend. 14; Maryland Const. Art.' i] 9; App.l 3 1;
App.13.2.A; App.13.2.B;" App 134 App. 13 5;
App.13.6-6.A-6.B. Petitioners requested speedy trial
considering that Owners, County, Attorneys
continued violations of constitutional, condltlonal use
noise control, notification laws and Board Court due

process that allowed construction of NON comphant :

two (2) 5 story buildings caused 1ncreased HARM
health hazards and therefore deservmg protectlon

N \
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i
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|
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See U.S. Const. amend. 6; See App.11.12; App.12.1 -
12.9.D; App.11.1-11.12; App.13.1 to App.13.6.B.

Agencies had jurisdiction to stop work: Planning &
OZAH from step 1; DPS Permitting, DEP
Compliance, BOA when violations of laws were
reported. Agencies are required to apply laws as
written, have "no power of suspending Laws or the
execution of Laws”. County Council, Executive had
the authority to order review & start from step 1. All
agency Directors, County Attorney, County Council,
Executive, Inspector General were notified in 2020-
2022. See Maryland Const. Art. 9; 19; 33.; U.S. Const.
amend. 5; amend. 14; See all Appendixes in record.

Reasonable people would conclude that County,
Owner, attorneys discriminated against abutting
property owners considering ethnicity, accent, lack of
knowledge of US laws protecting their families and
property, including Gothard, Cabrera, Fallahian. See
U.S. Const. amend. 14; Maryland Const. Art. 33.
Owner & County Attorneys continuously applied
undue influence intentionally on BOA, Courts to
diminish, cancel every aggrieved property owner.
BOA & Circuit Court were NOT correct in dismissing
the appeals from Cabrera, Lamoy, Witz, Fallahian
violating due process rights, without considering their
separate appeals or their standing. County, Attorneys
have no right to diminish petitioners, residents
Kristina Gothard, Candice Clough, Hiram Escabi &
others who raised concerns to BOA.

Reasonable people would conclude that undue
influence appears to have no limits in Montgomery
County, MD - as retaliations continue, through



194 , ’

Washington Suburban Sanitary (W SSC) controlled by
the County against home owners pet1t1on1ng th1s
case, 1nclud1ng charging 12x times more than Water
used (see 19 years of evidence;* 1water saver
appliances, no leaks/dye tested). This does not appear
to be co1nc1dence considering that Fallahlans were
s1gn1ﬁcantly impacted after they challenged property
rights, based on property markers 1dent1f1ed by Iron
Pipes (see N 36°04’32” W 30.64’). See App 12.9.A. See
Maryland Const. Art. 9, 19, 33, 6; 23 U.S. Const
amend. 1, 5, 14, 6; Chapter 59 Zoning Ordinance R 90
& Chapter 3IB Noise Ordinance — Sections listed | for

question 7. See App.13.1 to App.13.6. | .,k

. Evidence of NON Compliance w1th!Not1ficat10n
Laws ; :

The Notlficatlon Laws are clear! |There is NO
evidence - of compliance with Sectlon 59.7.5. 2A ‘H
Notice Spemﬁcatlons Conclusion basedon laws: NON

Compliant. . | 5

The law is clear requiring resolutlon not1ce on the day
of decision. The law is clear that thelstart date ifor
timely appeal is the resolution notice day =issue date
the law is clear that the start date 1s the samefor
applicant, all agencies and part1es See SectLon
59.7.5.2.F: 59.7.3.1.B; 59. 7.3.1.F.1. Agenc1es have f'no
power of suspendmg Laws or the execut1on of Laws”.
See Maryland Const. Art. 9, App.45. !

Violation of laws started onday 1, contlnue to current
day, through 40 months and future Systematlc
multiple violations of Notice Spec1ﬁcat1on laws
PREVENTED residential commumty partlclpatlon

—— e

U 1 i
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necessary to identify parties of record, intended by
law to be enabled by A) Notice 30 days before
application, 2 newspapers; B) pre-submittal meeting
(11-12-2019  to  2-12-2020). See App.12.1.A;
App.11.1.A; Section 7.5.2.A-B. Notice Specifications.
The Applicant/Owner Attorney provided Notification
List in evidence is NON compliant, it does NOT
include confronting property owners across 26 ft wide
Wheatfield Drive (including petitioner Witz) and
Seneca Park North HOA abutting and confronting
19105 Frederick at North. See App.11.5. There is NO
evidence that home owners and HOA within 0.5 mile
were notified of hearings based on this NON
compliant notification list. Petitioner Joseph Gothard
noted that 0.0004% property owners walked by sign
and requested the County to consider testimony from
adjacent properties and community, not only from a
limited set (on 5-18-2020, before any approval). See
App.11.11; App.11.6; App.11.7. County intentionally
ignored the request for community testimony,
resulting in Office of Zoning and Administrative
Hearings (OZAH) Examiner decision with 1 person
representing all communities and Opposing the
Application. See App.5; OZAH Examiners Report and
Decision cover page and Section E. Community
Response. The OZAH Examiners report shows many
home owners impacted, however OZAH/County did
NOT follow due process, require the Applicant to
notice in compliance with laws — instead it granted
CU 20-02 with numerous false statements by Owner,
representatives. See App.11.3; App.11.3.A; App.11.4.

Systematic violations of laws continued with NO
notification on the day resolutions / issue of OZAH
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: )
Examiners report (7-1-2020); Planning Board
resolution (6-17-2021). See App.11.2; Zélpp 11. 2AiC
App 13.3. BOA erroneously accepted the note
“NOTIFICATION OF DECISION TO BE SENT TO”
as substantial evidence the Owner Attorneys clalms
of notification on the day of resolution ar’id commumty
meeting. There is NO evidence of not1f1cat10n on; the
day of resolution. See App.11:2; App.11. 2A The 8-20-
2020 meeting was ~50 days after OZAH Exam1nérs
report 7-1-2020 PREVENTING aggrleved home
owners’ timely appeal. See App. IZE8 App.11 !.9
App]]] App.11.10; App.11.12. o

' 4 ;
Petitioners requested evidence of notification on the R

day of decision was issued —there isi iNO ev1dence
Trespassing since 2022 are v1olat1ons‘ of property
rights laws, NOT a notification, NOT aj 1'10t1flcat10n of
decision, NOT a notice that appeals must 'be
submitted within 10 days from 7-1- 2020 OZAEH
PREVENTED timely appeal by NOT notlfylng on the
day the report was issued. Records show that nelther
Petitioner Gothard or- others have recollection : or

» Pk
records of receiving the report, absolutely no way
that I received a notification mailing W1th 48 pages of.
7-1-2020 Examiners report”. AppelleesFrederlck Rd
Counsel stated “No, you probably d1dn't but probably
got an email from the OZAH sending you the 48 paée
report and a summary giving you your a{ppeal r1ghts
See App.11.2.A; App.11.1.A; Section 59. 7!5 2A-H

The applicant and County did NOT have the Pre-
Submittal Meeting < 90 days before apphcat1on for
conditional use (11-12-2019 to 2- 19- 2020). See
App 12.1.A; App.11.1.A; Sectwn 7. 5’2B Notzce

;
¥
b

e e e s ot 4
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Specifications. There was NO notice 30 days before
application, 2 newspapers. See App.11.1.A; Section
7.5.2.B. There is NO evidence of application sign for
pre-submittal. See App.11.1.A; Section 7.5.2.C. There
is NO evidence of application notice/application was
accepted. See App.11.1.A; Section 7.5.2.D. Need
evidence for the OZAH claims 3-27-2020 Notice of
Hearing. See App.11.1.A; Section 7.5.2.E. There was
NO resolution notice on the day of decision [7-1-2020].
See App.11.1.A; Section 7.5.2.F. There was NO
building sign notice. See App.11.1.A; Section 7.5.2.G.
There was NO website posting <15 days after
acceptance. See App.11.1.A; Section 7.5.2.G.

Evidence of NON Compliance with Conditional
Use & Zoning Laws

The Conditional Use Laws are clear. There is NO
evidence of compliance with Zoning Ordinance
Section 59.7.3.1.A-L for Conditional Use — there is
substantial evidence of NON compliance. Ther is
substantial evidence of NON compliance with Section
31B-5; 31B-6 & Sec. 31B-12 Noise Control Ordinance.
Conclusion based on laws: NON Compliant.

There is substantial evidence of NON compliance
with Chapter 59 Zoning Ordinance. The entire
conditional use CU 20-02 application, design,
construction and approvals are NOT compliant; the
two (2) 5 story buildings, setback, parking, screening
are NOT compatible, NON compliant, causing
HARM. Petitioners requested the building height to
be physically reduced to be compatible with the R-90
residential zoning and comply with all NO HARM
requirements specified. County, Owner intentionally
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violated all laws with two 2) 5 story bulldmgs
pushing the building footprmt espec1ally East — West
causing encroachment on abutting !propertles, in
violation of fundamental property rights protected by
the Constitution of United States and Maryland
" 19105 Frederick located 24 parking. spaces at <32 ft
from 19050 Wheatfield home, causmg pollutlon
disturbance and compounding the problem with N@N
compliant screening, planting trees near the property
line that will encroach on adjacent propertles in 3

years, roots damaging utility pipes and home; tree.

canopies rubbing the home in 20 years enabhng
rodents to access the roof. See App. 11.7/5-18- 2020
letter; Section 59.7.3.1.E.1 - E. Ieg, 59.4.1. 8A
59.6.5.3.C.4-8; 59.6.2.4.B; App.12.1.:1.B; App. 122
App.12.4; App.12.5-5.A; App.12.6; App‘12 7; App. 12 8-
8.B; App.12.9-9.A. This Conditional Use CU 20- 02 1is
100% NON compliant compared to CU 20-05. See
App.12.3. T

Compare this NON compllant CU 20 l02

19105 Frederick Rd, Gaithersburg, ‘MD. with 1CU- ,

20-05 on 9545 River Road, Potomac MD, located
' 14.3 driving distance, both located in Montgom’ery
. County, MD. See App.12.3. This Court shall settle
- affirm the fundamental rights guaranteed by Pthe

Constitution, & establish legal solutions { .to

preserve the fundamental pr1nc1ple of the rule of
~ law, that “like cases should be treated alike”, 1n all

e m e e i e p—

L VR

U am A e s e 4 e e e

United States — including cond1t10na1 use CU 20 02 |

* and CU 20-05. This 100% NON comphant CU 20-
02 resolution was issued on 7-1- 2@20 (4.5 months
from application; petitioner onposmgr |the

application/community response; no pre- submlttal
- |
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notification); CU 20-05 resolution was on 2-25-2021
(9 months from application). The examiner for CU
20-02 was co-examiner for CU 20-05. See Reasons
for granting the Petition for Extraordinary Writ,
item 1, p14 for additional information.

There 1s NO evidence of Application map 1,000 ft;
compliant list of abutting & confronting property
owners, HOA 0.5 mile; approval of completeness by
Planning Director of the initial application; final
application and public notice required in Section 7.5.
(569.7.5.2. A-H). See App.12.1.A; Section 59.7.3.1.B.
There is NO evidence of public notification and access
to the Planning Director/Board recommendation &
report to Hearing Examiner, required to be published
<10 days before public hearing. See App.12.1.A;
Section 59.7.3.1.D. There is NO evidence of
compliance with Necessary Findings, “To approve CU
application, the Hearing Examiner must find
compatibility ... not affect the area adversely”;
Section 59.7.3.1.E.1.g. “Conditional Use ...will not
cause harm to the neighborhood 1. the [property]
use, peaceful enjoyment, value or dev. potential of
abutting & confronting properties or neighborhood;
1. traffic, noise, odors, dust, illumination, lack of
parking; or 111. the health, safety, or welfare of
residents, visitors, or employees”. There are
numerous FALSE statements in the report,
considering evidence of NON compliance, increased
HARM, health hazard. See Section 59.7.3.1.B to
59.7.3.1.E.1.g; 59.7.5.2. A-H; App.12.1 to App.12.9.D;
App.13.2 to App.13.2.B; App.13.6 to App.13.6.B.
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There is evidence of NON compliance with
Necessary Findings  Section 59.7 .3.‘1.E.2. “Any
structure to be constructed ...under CU ..must be
compatible with the residential nelghborhood” “E.3.

“compatible ....sufficient for CU approval” There is
evidence of NON compliance with Necessary Findings
Section 59.7.3.1.F.1. “The Examiner mav supplement
the specific requirements of this Chapter with any
other req. necessary to protect nearby propertles and
neighborhood”. The Examiner did NOT include
Section-59.7.3.1.E.1.g. NO HARM reqlturements in
the conditions for CU 20-02 — instead hsted 14 items
that do NOT provide protection - %f residents
surrounding 19105  Frederick. See Section
59.7.3.1.E.2; 59.7.3.1.F.1;  App. 122 App.12.3;
App.12.4; App.12.5-5A; App.12.6; App.1 2.7; App.12.8
- 8.B; App.12.9-9.D; App.13.2; App.13. 616.B.

There is substantial evidence of NON compliance
with Chapter 31B Noise Control Ordm‘ance Section
31B-5 & 31B-6 & Sec. 31B-12, with. thousands of
violations, excessive noise, v1brat101l1 There is
evidence of NON compliance with Sec. <31B 5. Noise
disturbance / daytime; (a) Max. allowable 65 dBA [7
a.m-9 p./weekdays & 9 a.m-9 p.m. ;Weekends &
holidays; Noise disturbance / mghttlme (a) Max: 55
dBA [before & after 7 a.m-9 p. m/weekdays & 9 a.m-9
p.m/weekends & holidays; Sec. 31B’6 (a) Max
construction; 1.(A) 7 a.m-5 p. m/weekdays (1) 75 dBA

[w/o Noise Suppression Plan (NSP)]; 50 ft /noise from .

the source 1is greatest; Sec. 31B 6. (a) Max
construction; 1.(A) 7 a.m-5 p.m. weekdays (11) 85 dBA
w approved NSP/activity; 50 ft/noise frorm the source
is greatest; separate offense in addition to other
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violations; Sec. 31B-12. Enforcement & penalties; (a)
DPS, DEP must enforce...; (b) Class A violation; each
day a separate offense; Sec. 31B-12. (i) (1) A person
responsible for a violation & management or
supervision /construction site ... jointly & severally
liable/violation; Sec. 31B-12. (i) (2) For recurring
violations of Section 31B-6 on the same construction
site, in addition to any other penalty under this
Chapter, the Director may issue a stop work order;
Sec. 31B-12. (i) (3) This Chapter does not limit the
Director's authority under Chapter 8 to revoke a
permit or approval; Sec. 31B-12. (j) Any person
aggrieved ...may file a civil action in any court with
jurisdiction/person responsible for the alleged
violation. See Section 31B-5 & 31B-6 & Sec. 31B-12;
See App.12.9-9.A; App.13.2; MC311 incident reports
1501318673, 1500766755, 1500762748, reports to
Police Department, BOA, DPS Permits, DEP
Compliance, County Council, Executive, Inspector
General, Consumer Protection.

OZAH Examiners report identified some (not all)
property owners within 1,000 feet of the 19105
Frederick Rd. property subject of conditional use CU
20-02. See Section 59.7.3.1.B; See Bradley E. Heard v.
County Council of Prince George’s, et al., No. 1877,
Sept. Term 2021; See Appendix App.11.3-11.8. All
petitioners are property owners close to the CU 20-02
construction: Candice Clough home is at 313 feet from
19105 Frederick Rd site; Danilo & Anabelle Molieri
home is at 98 feet.

19105 Frederick Road - NON compliant due
process from day 1 to current date 1) NO notification
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for application pre-submittal; 2) NON compliant
notification list; 3) NO pre-submittal community
meeting to identify parties of record, allow testimony,
timely notification & appeal; 4) NO venflcatlon / NON
compliant  verification of application before.
acceptance — A) notification list; B) parties of record
from pre-submittal community meeting," C) disclosure
of owners & contributions; D) compliance with NO
HARM, Compatibility laws for conditional use; 5)
NON compliant hearings; 6) NON compliant plans —
enabling A) violation of property rights; B) NON
compliant building heights & protrusion beyond 45
degree angular plane projecting over abutting
properties;, C) NON compliant setback D) NON
compliant parking; E) NON compllant screening; F)
lights glaring, increasing hazards; 7) NON compliant
resolution/decision & report — approvmg HARM,
NON compatible plans in v1olat10n of Zoning
Ordinance, conditional use laws assumlng “power of
suspending Laws or the execution of Laws”; 8) HARM,
Health Hazards during construction’ and future; 9) |
enabling  violation of property rights; 10) NO

notification on the day of reésolution/issue
PREVENTING timely appeal; 11) trespassing, -
encroachment; 12) HARM, Health Hazards from
thousands of violations of Noise Ordinance
(construction noise, vibration); 13) ‘thousands of
violations of Noise Control law reported to MC311,
Police Department, Inspector General, Consumer
Protection, County Council, Executiﬁ}e; 14) 19105
Owner Attorney directed Government agencies: to
ignore home owners complaints under the undue
influence of contributions made in exchange for tax
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credits for development & operation; 15) Government
agencies do NOT enforce laws assuming “power of
suspending Laws or the execution of Laws”; 16) Board
of Appeals [BOA] forced joint appeal then dismissed
without considering evidence in original separate
appeals; 17) BOA ignored evidence of NO notification
& NO notification on the day of resolution, violating
due process rights, without considering separate
appeals — ignoring hundreds of statements regarding
NO notification — Owners, County prevented timely
appeal; 18) Circuit Court ignored evidence that
Owner, County prevented timely appeal; 19) Circuit
Court did NOT validate the evidence on record, did
NOT apply strict scrutiny of “substantial evidence” —
before - “deference to agency fact finding & inferences,
case precedence, opinions, orders”; 19) Appellate
Court of Maryland ignored notarized petitioners
signatures submitted to Courts; 20) Owner, County
expanded undue influence to Courts diminishing
petitioners to interested persons; 21) Supreme Court
of Maryland denied writ of certiorari, ignored
evidence of major issues in public interest submitted
with the petition. The undue influence of 19105
Owners, Attorney cancelled petitioner efforts, stating
“we have permits, we do what we want” —assured by
the County that CU 20-02 & permits will NOT be
withdrawn. 19105 Owners, Attorney aided by County
cancelled & diminished each person in BOA, Courts,
violating every law; U.S. Constitution, Maryland
Constitution, Section 59 Zoning, Section 31B Noise
Control Ordinance. See App.11.2; App.11.7; App.13.1
- 13.6.B. See App.14.
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Appendix App.15 |

SIGNIFICANT DATES, RELEVANT TO THE .
CASE -:

1. 5-21-2020 Office of Zoning and Administrative
Hearings (OZAH) Hearing EXamin’etr (Examiner)
conducted 1 hearing with 1 home ojvs_‘fner who saw
a sign without relevant informationiin the woods
along the 6 lane MD 355 road (0.0004%
.participation from over 500 home OWners
surrounding the 19105 Frederlck ' Road,

Gaithersburg, MD 20880 site). On 5-18-2020°

petitioners requested through the Exammer that
Owner & County ensure that the‘develonment
causes NO HARM 1) results in 'NO negative
impact to property values & prov1de objective
evidence, 2) setback buildings, par__k;ng, trees, 3)

. reduce building height, 4) noise coin@rol, 5) get

testimony from property owners & community -
not a limited set, 6) not proceed with! on-site work
until concerns are resolved / laws. Se’e App.11.7.

. 7-1-2020 OZAH Examiner issued a! decision for
Conditional Use CU 20-02 case, for 'vilrhich there is
NO evidence of notification on the dalv of decision,

' NO Notification - PREVENTING t1me1v appeal in

10 days. The law is clear requiring resolution
notice on the day of decision, ensﬁif‘ing that the
‘start date for timely appeal is the resolution notice
day = issue date; the law is clear lthat the start
date for appeal is the same for apphcant all
agencies and parties — preconditioned on
notification on the: day of resolution by

. Government agencies. See App.11.2. !
&

b
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. 6-17-2021 Planning Board of Montgomery County
approved 4 stories or less. See App.12.2.

. 5-2-2022, 6-3-2022 Petitioners request Owner LLC
NOT to encroach or trespass on abutting
properties (notice sent to Owner, County,
Attorneys). See App.13.6.B.

. 6-21-2022 two Petitioners participated in a virtual
meeting, requesting again that there is NO work
on site until concerns listed in the 5-18-2020 letter
are resolved. Petitioners notified the Owner,
County, Attorneys of appeals, considering that
Owner, Attorney had no intent to comply with
laws.

. 6-24-2022 Owner LLC acquired the title for the
19105 Frederick site.

. 7-18-2022 Petitioners filed appeal with the Board
of Appeals (BOA), case A-6765 requesting
withdrawal of approvals and permits for CU 20-
02), review on merits, address remedies. Multiple
petitioners filed separate appeals. Petitioners
submitted measurements & photos as evidence of
violations of Chapter 31B Noise Law to MC311,
Owner, County Council, Executive, agencies,
Police, Inspector General. See BOA records.

. 9-7-2022, 9-21-2022, 10-12-2022 Petitioners
participated in virtual meetings with BOA,
provided construction noise measurements, actual
& video evidence of noise & vibration to the Board.
See App.13.2; App.12.9.A.

. 11-4-2022 BOA dismissed the appeal (case A-6765;
notification was sent by email only after
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petitioner’s request on 11-9-2022; not delivered by
mail. See App.13.3.

10.12-2-2022 Petition was submitted to the Circuit
Court (case C-15-CV-22-004440); [1-3-2023 for
case C-15-CV-23-000012]

11.3-29-2023 Circuit Court opinion and order
affirmed the decision of the Board; [6-7-2023 for
case C-15-CV-23-000012].

12.3-30-2023 Petitioners filed Notice of Appeal to
Appellate Court of Maryland.

13.4-6-2023 Petitioners submitted to the Appellate
Court of Maryland the Civil Appeal Information
Report (case ACM-REG-0169-2023) with: Circuit
Court Docket Entries, Opinion & Order of Circuit
Court, Notice of Appeal, Copy of Transcript for
inclusion in Records.

14.6-20-2023 (delivered 6-23-2023) Supreme Court of
Maryland denied writ of certiorari (case SCM-
PET-0042-2023)

15.7-25-2023 Petitioners submitted Brief to the
Appellate Court of Maryland for Case ACM-REG-
0169-2023; (Brief for ACM-REG-0803-2023
submitted as required by Scheduling Order).

16.9-11-2023 Petitioners submitted Reply Brief to the
Appellate Court of Maryland for Case ACM-REG-
0169-2023. _ '
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Appendix App.16
QUESTIONS PRESENTED TO COURTS

5. Timely Appeal, Notification (this Appendix
App.14 retains numbering for Brief to Appellate Court
of Maryland, ACM-REG-0169-2023)

5.1. Was the Board of Appeals (BOA) decision
correct to dismiss the appeal due to lack of
jurisdiction, as not timely without evidence of
compliance with Chapter 59, Section 59.7
requirements for Notification on the Day of Decision
of Office of Zoning and Administrative Hearings
(OZAH) Hearing Examiner’s report and decision?

5.2. Was BOA correct to ignore Section
59.7.3.1.F.1.c requiring the Examiner’s report and
decision to be transmitted and available for review, on
the day of issue, to allow any party of record or
aggrieved party file a request for oral argument
before BOA?

5.3. Was BOA correct to ignore that the Examiner
was aware of NON compliant notification on 5-18-
2020 but issued the decision on 7-1-2020 without
testimony from the community surrounding 19105
Frederick Rd site ? (See E.27, E.28 - residents
identified on page 7-8).

5.4. Was BOA correct in ignoring the fact that
Owner & County PREVENTED property owners to
testify-become parties of record, submit timely appeal
by a combination of NON-Compliant Notification
Lists & Sign, NO Notification on Day of Decisions ?
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5.5. Was BOA correct in considering case
precedence that are NOT wvalid for this case
considering that in those cases petitioners were NOT
prevented to testify, NOT prevented to appeal timely?

5.6. Were BOA & Circuit Court -correct in
dismissing the appeals from Jose & Rina Cabrera,
Dan Lamoy, Tom & Monique Witz, Feri & Saviz
Fallahian (Cabrera, Lamoy, Witz, Fallahian) without
a valid legal basis? '

5.7. Was the Circuit Court opinion and order
correct to affirm the dismissal by BOA, based on
“deference to agency fact finding & inferences, case
precedence, opinions, orders” — aware that BOA
findings were NOT supported by evidence, the
Hearing Examiner’s report and decision included
substantial errors?

5.8 Was the Board of Appeals (BOA) decision
correct to dismiss the appeal due to lack of
jurisdiction, as not timely without evidence of
compliance with Notice Specifications Section
59.7.5.2.A. t0 59.7.5.2.H ?

5.9 Was the Circuit Court opinion and order
correct to affirm the dismissal by BOA, based on
“deference to agency fact finding & inferences, case
precedence, opinions, orders” — without strict scrutiny
of “substantial evidence” for compliance with Notice
Specifications Section 59.7.5.2.A. to 59.7.5.2.H, and.
the OZAH Examiner’s report for errors ?

6. Conditional Use (CU), Zoning
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6.1. Did the Planning Board (Planning) comply
with Section 59.10.c OR err in certifying accuracy and
completeness of the application for CU 20-02?

6.2. Did the Planning err in NOT verifying
completeness, with Notification List compliant with
Chapter 59. Section 59.7.3.1.B.2 for Notification List;
Section 59.7.3.1.F.1 for Notification requirements on
the day of a decision; Section 59.10.c for disclosure of
contributions in exchange of tax credits; Section
59.4.1.8.A building height & setback, encroachment
on abutting properties in violation of property rights;
Section 59.6.5.3.C.4- 59.6.5.3.C.8. screening; 59.6.2.9?

6.3. Did the Planning err in ignoring Section
59.7.3.1.E.1.g  --Necessary Findings laws for
Conditional Use regarding NO HARM,
COMPATIBILITY?

6.4. Did the Examiner’s report and decision comply
with laws for conditional use, Section 59.7.3.1.E.1.g
NO HARM, COMPATIBILITY?

6.5. Did DPS Permits comply with laws by issuing
permits for conditional use not compliant with Section

59.7.3.1.E.1.g NO HARM, COMPATIBILITY?

6.6. Did DPS Permits & DEP Compliance comply
with laws by NOT enforcing Section 59.7.3.1.E.1.g NO
HARM, COMPATIBILITY, including vibration &
noise in violation of Chapter 31B Noise Law hundreds
of times / day?

6.7. Did BOA & County Council (Council)
authorities comply with laws for conditional use,
Section 59.7.3.1.E.1.g NO HARM, COMPATIBILITY
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& compliance with Section 59.7.3.2 when violations &
errors were discovered during construction?.

6.8. Were County agencies correct in approving &
publishing reports that show encroachment by Owner
LLC on abutting properties in violation of property
rights laws?

7. Cbnstitutional Law (U.S. Const. amend. 1, 5,
6, 7, 9, 14; Maryland Const. Art. 6, 9, 19, 23, 33,, 45)

7.1. Did County agencies, Council, BOA comply
with U.S. Const. amend. 14 requiring equal protection
under the law?

7.2. Were BOA & Circuit Court correct in
dismissing the appeals from Cabrera, Lamoy, Witz,
Fallahian denying equal protection? (without
consideration of their standing, separate appeals).

7.3.  Were County agencies correct by approving &
publishing reports that show encroachment by Owner
LLC on abutting properties in violation of Maryland
Const. Art. 19; U.S. Const. amend. 5, amend. 14?

7.4. Did County agencies, Council, BOA comply
with Maryland Const. Art. 19; U.S. Const. amend. 5
requiring due process?

7.5. Did County agencies, Council, BOA comply
with Maryland Const. Art. 19, Art. 23; U.S. Const.
amend. 6 requiring speedy trial?

7.6. Did BOA’s and Court’s comply with Maryland
Const. Art. 19, Art. 23; TU.S. Const. amend. 6,
enabling the Owner to complete two (5) story
buildings, causing extended increased HARM?



