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QUESTION PRESENTED

Whether, after Holguin-Hernandez v. United States, _ U.S.__, 140 S.Ct. 762 (2020),
a party may obtain appellate relief when the district court fails to reference or address
substantial arguments for a sentence outside the Guideline range, even if the party
had not lodged a specific objection to the court’s failure to do so?

Whether a district court errs in failing to reference or address substantial arguments
for a sentence outside the Guideline range?



PARTIES TO THE PROCEEDING
Petitioner is Santos David Ramirez-Ortega, who was the Defendant-Appellant
in the court below. Respondent, the United States of America, was the Plaintiff-

Appellee in the court below.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Santos David Ramirez-Ortega seeks a writ of certiorari to review

the judgment of the United States Court of Appeals for the Fifth Circuit.
OPINIONS BELOW

The unpublished opinion of the Court of Appeals is reported at United States
v. Ramirez-Ortega, No. 22-11053, 2023 WL 5610165 (6th Cir. August 30,
2023)(unpublished). It is reprinted in Appendix A to this Petition. The district court’s
judgment and sentence is attached as Appendix B.

JURISDICTION

The panel opinion and judgment of the Fifth Circuit were entered on August

30, 2023. This Court has jurisdiction pursuant to 28 U.S.C. §1254(1).

RELEVANT RULE AND STATUTE
Section 3553 of Title 18 reads in relevant part:
(a) Factors To Be Considered in Imposing a Sentence.—The court shall
impose a sentence sufficient, but not greater than necessary, to comply
with the purposes set forth in paragraph (2) of this subsection. The
court, in determining the particular sentence to be imposed, shall

consider—

(1) the nature and circumstances of the offense and the history and
characteristics of the defendant;

(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to promote respect for the
law, and to provide just punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;



(C) to protect the public from further crimes of the defendant; and

(D) to provide the defendant with needed educational or vocational
training, medical care, or other correctional treatment in the most
effective manner;

(3) the kinds of sentences available;
(4) the kinds of sentence and the sentencing range established for—

(A) the applicable category of offense committed by the applicable
category of defendant as set forth in the guidelines—

(1) issued by the Sentencing Commission pursuant to section 994(a)(1)
of title 28, United States Code, subject to any amendments made to such
guidelines by act of Congress (regardless of whether such amendments
have yet to be incorporated by the Sentencing Commission into
amendments issued under section 994(p) of title 28); and

(i1) that, except as provided in section 3742(g), are in effect on the date
the defendant 1s sentenced; or

(B) in the case of a violation of probation or supervised release, the
applicable guidelines or policy statements issued by the Sentencing
Commission pursuant to section 994(a)(3) of title 28, United States
Code, taking into account any amendments made to such guidelines or
policy statements by act of Congress (regardless of whether such
amendments have yet to be incorporated by the Sentencing Commaission
into amendments issued under section 994(p) of title 28);

(5) any pertinent policy statement—

(A) i1ssued by the Sentencing Commission pursuant to section 994(a)(2)
of title 28, United States Code, subject to any amendments made to such
policy statement by act of Congress (regardless of whether such
amendments have yet to be incorporated by the Sentencing Commaission
into amendments issued under section 994(p) of title 28); and

(B) that, except as provided in section 3742(g), is in effect on the date
the defendant is sentenced.



(6) the need to avoid unwarranted sentence disparities among
defendants with similar records who have been found guilty of similar
conduct; and

(7) the need to provide restitution to any victims of the offense.

L

(c) Statement of Reasons for Imposing a Sentence.—The court, at the
time of sentencing, shall state in open court the reasons for its
1mposition of the particular sentence, and, if the sentence—

(1) 1s of the kind, and within the range, described in subsection (a)(4),
and that range exceeds 24 months, the reason for imposing a sentence
at a particular point within the range; or

(2) is not of the kind, or is outside the range, described in subsection
(a)(4), the specific reason for the imposition of a sentence different from
that described, which reasons must also be stated with specificity in a
statement of reasons form issued under section 994(w)(1)(B) of title 28,
except to the extent that the court relies upon statements received in
camera in accordance with Federal Rule of Criminal Procedure 32. In
the event that the court relies upon statements received in camera in
accordance with Federal Rule of Criminal Procedure 32 the court shall
state that such statements were so received and that it relied upon the
content of such statements.

If the court does not order restitution, or orders only partial restitution,
the court shall include in the statement the reason therefor. The court
shall provide a transcription or other appropriate public record of the
court’s statement of reasons, together with the order of judgment and
commitment, to the Probation System and to the Sentencing
Commission,,[3] and, if the sentence includes a term of imprisonment,
to the Bureau of Prisons.

Federal Rule of Criminal Procedure 51 provides:

(a) Exceptions Unnecessary. Exceptions to rulings or orders of the court
are unnecessary.

(b) Preserving a Claim of Error. A party may preserve a claim of error
by informing the court—when the court ruling or order is made or



sought—of the action the party wishes the court to take, or the party's
objection to the court's action and the grounds for that objection. If a
party does not have an opportunity to object to a ruling or order, the
absence of an objection does not later prejudice that party. A ruling or
order that admits or excludes evidence is governed by Federal Rule of
Evidence 103.



STATEMENT OF THE CASE
I. Facts and Proceedings in District Court

The government obtained an indictment against Petitioner Santos David
Ramirez-Ortega for one count of illegally re-entering the country. See (Record in the
Court of Appeals at 8-9). He pleaded guilty, during which proceedings he was
admonished that he could receive as much as two years, as he had no felony conviction
preceding the removal named in the indictment. See (Record in the Court of Appeals
at 8-9, 36-37, 103-104); 8 U.S.C. §1326(a). A Presentence Report (PSR) concluded that
his Guideline range should be 18-24 months imprisonment, the product of an offense
level of 13 and a criminal history category of III. See (Record in the Court of Appeals
at 144). It also determined that the statutory range should be zero to two years
imprisonment. See (Record in the Court of Appeals at 144).

At the sentencing hearing, defense counsel urged leniency, chiefly because
Appellant’s extensive ties to Honduras, job experience in that country, and concrete
plans to build a life there reduced the chances of re-entry. See (Record in the Court of
Appeals at 123-125). Counsel thus asked for a sentence of 18 months. See (Record in
the Court of Appeals at 123-125). The district court instead imposed the statutory
maximum. See (Record in the Court of Appeals at 134). By way of explanation, it
simply recited the statutory factors enumerated at 18 U.S.C. §3553(a)(2). See (Record
in the Court of Appeals at 127). It said:

A sentence of 24 months is sufficient but not greater than necessary to

comply with the purposes set forth in paragraph 2 of Section 3553(a),

that is, reflect the seriousness of and provide just punishment for the
offense, promote respect for the law, afford adequate deterrence to



criminal conduct, and to protect the public from further crimes of the
defendant.

(Record in the Court of Appeals at 127-128).
II. Appellate Proceedings

Petitioner appealed, contending that the district court had erred in failing to
address meaningfully his arguments for an out-of-range sentence. Some effort to
address his substantial claims in mitigation, he argued, was compelled by this Court’s
decision in Rita v. United States, 551 U.S. 338 (2007). He also contended for further
review that his request for a lesser sentence, grounded in specific facts that implicate
18 U.S.C. §3553(a), should preserve the court’s failure to offer a meaningful response
to his arguments as a claim of error.

The court of appeals expressly applied plain error review to the failure to
explain claim. See [Appx. A]; United States v. Ramirez-Ortega, No. 22-11053, 2023
WL 5610165, at *1 (5th Cir. August 30, 2023)(unpublished)(“...we review for plain
error.”). Further, it held that the record reflected a “reasoned basis” for the decision,
notwithstanding the court’s failure to reference arguments in mitigation. Ramirez-
Ortega, 2023 WL 5610165, at *1 (citing Rita v. United States, 551 U.S. 338, 358

(2007), and United States v. Coto-Mendoza, 986 F.3d 583, 587 (5th Cir. 2021)).



REASONS FOR GRANTING THE PETITION

I. The opinion below conflicts with multiple other courts of appeals and
of this Court.

A. The decision below conflicts with a decision of this Court.

The decision below contradicts this Court’s teachings as to the standards for
preservation. The opinion below applies plain error, thus requiring a separate
objection to preserve a failure to respond claim. See [Appx. A]; United States v.
Ramirez-Ortega, No. 22-11053, 2023 WL 5610165, at *1 (5th Cir. August 30,
2023)(unpublished). This requirement persists even where, as here, the party
requests a lesser sentence, offers nonfrivolous arguments for a lesser sentence, and
challenges only the district court’s failure to respond thereto. See Ramirez-Ortega,
2023 WL 5610165, at *1.

That approach does not heed the guidance of this Court’s decision in Holguin-
Hernandez v. United States, __U.S.__, 140 S.Ct. 762 (2020), which held that
substantive reasonableness review may be preserved without a specific objection. See
Holguin-Hernandez, 140 S.Ct. at 764. In Holguin-Hernandez, this Court explained
that a simple request for a lesser sentence adequately communicates that a greater
sentence is unnecessary under §3553(a), thus preserving substantive reasonableness
claims. See id. at 766. Such a request does what Federal Rule of Criminal Procedure
51 demands: tell the court what action the party wishes it to take, and provide the

grounds for the request. See id. The Rule, emphasized this Court, does not require



appealing parties to state the standard of review in an objection, “reasonableness.”
See id. at 766-767.

To be sure, Holguin-Hernandez reserved the question of what objections are
necessary to preserve claims of procedural error. It said:

The Government and amicus raise other issues. They ask us to decide

what 1s sufficient to preserve a claim that a trial court used improper

procedures in arriving at its chosen sentence. And they ask us to decide

when a party has properly preserved the right to make particular

arguments supporting its claim that a sentence is unreasonably long.

We shall not consider these matters, however, for the Court of Appeals

has not considered them. We hold only that the defendant here properly

preserved the claim that his 12-month sentence was unreasonably long

by advocating for a shorter sentence and thereby arguing, in effect, that

this shorter sentence would have proved “sufficient,” while a sentence of

12 months or longer would be “greater than necessary” to “comply with”

the statutory purposes of punishment. 18 U.S.C. § 3553(a).

Id. at 767 (internal citations omitted).

Nonetheless, the reasoning of Holguin-Hernandez provides significant support
for the notion that formulaic “procedural reasonableness” objections are not required
by Rule 51, provided the defendant has made some effort to inform the court of the
action it wishes to take, and the reasons therefor. In Holguin-Hernandez, this Court
found that a request for a lesser sentence appraises the trial judge of its “overarching
duty” to impose a sentence no greater than necessary under §3553(a). Similarly, an
argument for a lesser sentence triggers an “overarching duty” to explain the judge’s
thinking about the issues presented to it. See Rita, 551 U.S. at 556-557. Further,
Holguin-Herrera states in terms that an appealing party “need not also refer to the

standard of review” to preserve error. See Holguin-Hernandez, 140 S.Ct. at 766-767.

“Procedural reasonableness,” like “substantive reasonableness,” is not an error but a



standard of review. See Gall, 552 U.S. at 51. There 1s no need to mention it in an
objection.

Yet the court below has repeatedly and categorically rejected any lessons from
Holguin-Hernandez beyond the narrow question of how to preserve substantive
reasonableness review. See United States v. Cuddington, 812 F. App'x 241, 242 (5th
Cir. 2020)(“But the Supreme Court in Holguin-Hernandez explicitly declined to
address whether its reasoning applied to procedural reasonableness. ... Accordingly,
our case law requiring a specific objection to preserve procedural error remains
undisturbed, as we have previously held in at least one unpublished
decision.”)(internal citations and quotations omitted); United States v. Gonzalez-
Cortez, 801 Fed. Appx. 311, 312, n.1 (5t Cir. 2020)(unpublished)(applying plain error
review to a claim of procedural error). Indeed, it has done so in a published opinion
addressing the very kind of claim raised here. See United States v. Coto-Mendoza, 986
F.3d 583, 586 (5t Cir. 2021).

Holguin-Hernandez seriously undermines the requirement of a separate
objection for certain claims of procedural reasonableness, specifically, a claim of error
founded on a district court’s failure to respond to arguments for a sentence outside
the Guidelines. Because the court below has failed to heed that guidance, this Court

should grant review.



B. The decision below conflicts with the law of the Fourth, D.C., and
Seventh Circuits.
1. Conflict with the Fourth Circuit

The decision below is contrary to the law of several other circuits, and certainly
to the law of the Fourth Circuit. In the Fourth Circuit, Petitioner would have likely
received relief in the instant case. The Fourth Circuit has long held, even before
Holguin-Hernandez, that defendants may preserve a failure-to-respond claim by
offering non-frivolous arguments for a lesser sentence. See United States v. Lynn, 592
F.3d 572, 578 (4th Cir. 2010). They need not object to the sentence to the explanation
after the sentence is pronounced. See Lynn, 592 F.3d at 578. The Fourth Circuit has
explained that:

[b]y drawing arguments from § 3553 for a sentence different than the

one ultimately imposed, an aggrieved party sufficiently alerts the

district court of its responsibility to render an individualized
explanation addressing those arguments, and thus preserves its claim.

Id.

The Fourth Circuit has also twice reaffirmed, after Holguin-Hernandez, its
prior view that some claims of procedural error do not require formal and specific
objection. See United States v. Rivera, 819 Fed. Appx. 139, 141 (July 20,
2020)(unpublished); United States v. Myles, 805 Fed. Appx 184, 188-189 (4th Cir.
2020)(unpublished)(“a defendant preserves a claim of inadequate explanation by
‘drawing arguments from [18 U.S.C.] §3553 for a sentence different than the one

)

ultimately imposed.”)(quoting Lynn, supra).

10



Three cases from the Fourth Circuit make clear that it is also in conflict with
the court below as to the merits of failure to explain claims. In United States v. Myles,
805 Fed. Appx 184 (4th Cir. 2020)(unpublished), the defendant received a Guideline
sentence of life imprisonment. See Myles, 805 Fed. Appx at 185-186. The district court
merely noted the Guidelines and imposed the sentence. See id. at 189-190. The Fourth
Circuit regarded the explanation as plainly and reversibly insufficient. See id. at 185,
188-191. Notably, the court there found that the defendant failed to meet even the
relaxed standard of Lynn: counsel had not requested a sentence below the Guidelines.
See id. at 188-189. Yet it also found that the court’s explanation should be reversed
on plain error review. See id. at 185, 188-191.

The government pointed to the district court’s statements “that Myles ‘was
untruthful,’ that he ‘tried to avoid facing the facts that were clearly established,” and
that ‘the government’s position regarding the drug weight’ was ‘well supported by the
evidence’ before pronouncing the sentence.” Id. at 190. When these statements were
coupled with the court’s Guideline calculations, argued the government, they
provided adequate reasoning for a Guideline sentence. See id. But the Fourth Circuit
rejected that argument, finding that the court’s reasoning for a Guideline calculation
could not be used to explain its choice of sentence under §3553(a). See id.

Mpyles illustrates that the instant case would have qualified for relief in the
Fourth Circuit. Myles failed to offer any reason for a lesser sentence, apart from his
Guideline objection. See id. at 188-189. Yet, the Fourth Circuit reversed on plain error

review. See id. at 185, 188-191. Petitioner, by contrast, offered perfectly reasonable

11



arguments for a lesser sentence — that the defendant’s experience working in
Honduras, the presence of family there, and the relative size of the sentence
recommended by the Guidelines in comparison to a prior immigration sentence
combined to reduce the risk of another re-entry -- yet the court below required no
specific response. See Ramirez-Ortega, 2023 WL 5610165, at *1.

So with the Fourth Circuit’s published reversal in United States v. Patterson,
957 F.3d 426 (4th Cir. 2020). In Patterson, the defendant violated the terms of his
supervised release, but sought a below Guideline sentence at his revocation. See
Patterson, 957 F.3d at 430, 432-433. In particular, “Patterson's counsel argued that
he (1) had a strong employment record and could continue performing janitorial work;
(2) enjoyed extensive family support; and (3) was attempting to address his substance
abuse problem.” Id. at 432.

In Patterson, “the district court gave a fulsome explanation of the factors it
considered under § 3553(a) in arriving at the revocation sentence.” Patterson, 957
F.3d at 439. Specifically, it pointed out that the defendant had evaded his drug tests
24 times, it noted that general deterrence supported a harsh sentence, and it
explained that most of the sentence was attributable to two particular violations
proven by the government. See id. Yet in spite of this “fulsome” explanation, the
Fourth Circuit reversed because “the district court procedurally erred by failing to
acknowledge that it had considered Patterson's arguments for a downward variance

or departure.” Id. at 436.
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Patterson, a published case, cannot be reconciled with the decision below.
Patterson recognizes a duty to respond to arguments in mitigation that is
independent of the abstract duty to explain the sentence imposed. See id. at 436, 439.
Further, it recognizes that duty even when the sentence complies with the
Guidelines, and even in supervised release cases like the one at bar. See id. at 437
(“This Court has applied these principles to revocation sentences, with the
understanding that such sentences are entitled to a more ‘deferential appellate
posture’ in order to ‘account for the wunique nature of ... revocation
sentences.”)(quoting United States v. Gibbs, 897 F.3d 199, 203 (4th Cir. 2018)). The
court below, however, affirmed where the district court made no reference to the
defendant’s mitigation arguments. See Ramirez-Ortega, 2023 WL 5610165, at *1.

Finally, the conflict between this Court and the Fourth Circuit is illustrated
by the Fourth Circuit’s decision in United States v. Hardin, No. 19-4556, 2021 WL
2096368, at *7-8 (4th Cir. May 25, 2021)(unpublished). In that case, the defendant
received a life term of supervised release, which comported with his Guideline range.
See Hardin, 2021 WL 2096368, at *2. Though the defendant argued that he was less
culpable than similar offenders, the district court followed the Guidelines,
commenting that the term of release could be terminated or modified. See id. The
Fourth Circuit emphasized that it did “not doubt that the district court heard and
understood Hardin on his objection.” Id. at *7. It nonetheless found the explanation

insufficiently responsive to the defendant’s request for a variance. See id.
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Hardin 1s at odds with the reasoning below. The judge in Hardin at least
offered some response to the defendant’s request for a sentence below the Guideline,
albeit one that would have applied to every case, namely, that an overlong sentence
could be terminated or modified. See id. at *2. In the instant case, the court offered
no specific response to several arguments offered for a lesser sentence. Yet Hardin
received relief, and Petitioner received none.

As can be seen, the Fourth and Fifth Circuits clearly disagree about the means
of preserving a district court’s failure to acknowledge and respond to a party’s
argument for a different sentence. They also disagree about the district court’s duty
to respond at all. The differences have persisted in spite of relevant authority from
this Court. This split alone merits review.

2. Conflict with the Seventh Circuit

The decision below also reflects a long-standing conflict with the Seventh
Circuit regarding the duty of a district court to respond to substantial arguments for
a lesser sentence. In United States v. Cunningham, 429 F.3d 673 (7th Cir. 2005), the
defendant received a Guideline sentence for brokering sales of crack cocaine. See
Cunningham, 429 F.3d at 675-676. He challenged the sentence as procedurally
unreasonable due to the district court’s failure to explain it. See id. at 676. The district
court did offer some case-specific reasons for the sentence, such as the number of
times the defendant had brokered crack. See id. at 677. But because it “passed over
in silence” mitigating arguments of some force, such as the defendant’s psychiatric

condition, the Seventh Circuit vacated for resentencing. Id. at 679.
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Cunningham thus stands for the proposition that a judge must acknowledge
at least a party’s chief arguments for an out-of-range sentence if they are not
insubstantial. See id. A decision issued in 2021 confirms that Cunningham remains
good law in the Seventh Circuit. See United States v. Joiner, 988 F.3d 993, 995 (7th
Cir. 2021)(“Cunningham requires a court to address each of the movant's principal
arguments, unless they are ‘too weak to require discussion’ or ‘without factual
foundation.”)(quoting United States v. Rosales, 813 F.3d 634, 637 (7th Cir. 2016)).

Cunningham decision cannot be reconciled with the decision below. Here, as
in Cunningham, the defendant offered substantial reasons for a sentence outside the
range, yet the district court did not address them. Yet the Seventh Circuit vacated
the sentence in Cunningham, while the Fifth Circuit affirmed here. The circuits are
in clear conflict as to the obligations of a sentencing court.

C. The present case is an appropriate vehicle to address the conflict.

This case well presents the issues that have divided the courts of appeals. The
division of authority regarding the standard of review is quite directly presented, as
Petitioner clearly offered reasons for a lesser sentence. See (Record in the Court of
Appeals, at 123-125). In the Fourth Circuit, and likely under Rita and Holguin-
Hernandez, this preserves error in the district court’s failure to respond.

The arguments for a lesser sentence were plainly substantial, clearly
1mplicating the expectation of a response discussed in Rita and the precedent of the
Fourth and Seventh Circuits. The grounds for a lesser sentence were obviously not

frivolous, and required a response under this Court’s precedent and the precedent of
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the Fourth and Seventh Circuits. The division of authority on the merits is squarely
1mplicated, making the case an excellent vehicle.

CONCLUSION

Petitioner respectfully submits that this Court should grant certiorari to
review the judgment of the United States Court of Appeals for the Fifth Circuit.

Respectfully submitted this 17th day of November, 2023.

JASON D. HAWKINS
Federal Public Defender
Northern District of Texas

/s/ Kevin Joel Page

Kevin Joel Page

Assistant Federal Public Defender
Federal Public Defender's Office
525 S. Griffin Street, Suite 629
Dallas, Texas 75202

Telephone: (214) 767-2746
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Attorney for Petitioner
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