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QUESTION(S) PRESENTED ‘

. There is a conflict amongst the Circuit Courts of Appeals resanding the applicability of the
Sentencing Commission's Guidelines because of lack of empirical data to support its Sentercing
Guidelines. Wherefore, Petitioner Jermaine Deshen West, ('West'), raises the following question:

"Whether the U.S. Sentencing Camission abdicated its duties under 28 U.S.C. §9%(2)(1)(B) when
determining the appropriate amount of imprisorment Gourts should impose utilizing the 10-1 actial -
to - mixture ratio under the U.S. Sentencing Guidelines without any enpirical data to support this
ratio, resulting in umerranted sentencing disparities of those corwvicted of Methamaphetamine crines,
contrary to theEquélProtectimof the Sth Amendrent Due Process Clause?"!

Petitioner West raises this question according to Rule 10 (a) of the Rules.of The Supree Court of the

United States because "a United States court of appeals has entered a decision in conflict with the
decison of another United States court of appeals on the same important matter''.
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[ 1 All parties appear in the caption of the case on the cover page.

[X] All parties do not appear in the caption of the case on the cover page. A list of
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Appellant: Jermaine Deshan West
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Defense Counsel: Gererdo S. Montalvo (Trial)
Alan Winograd (Appeal)

U.S. Attorney SDTX: Jemnifer Lowery
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Devon M. He]fneyer (Trial)
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[x] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[x] reported at 223:U.S. App. Texis 15921, U.S. v. West (6-23-23) . o

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at v y OF,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the _ _ . court
appears at Appendix to the petition and is

[ ] reported at —; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[Xi For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was Te Fifth Gircuit Court of Appeals affimmed the sentence on June 23, 2023.

X Nb petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: ___. , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix '

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A__ i -

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

| The question presented hn/arem is of Federal Constitutional importance because of the violation of
Constitutional provision(s) uder the 5th Arendrent's Due Process Cluase vhich guarantees that
'"Tnlo person shall...be deprived of life, liberty, or property, without due process of law.' This
guarantee is violated when the Sentencing Cammission's 10-1 ratio under the U.S. Sentercing Guide-
lines is arbitrarily inposed to Metharphetamine cases without any enpirical data to support this

ratio, resulting in umwarranted sentence disparities and an increase of unjustified incarceration.



STATEMENT OF THE CASE
1) On Auguts 13 2020 West was indictéd on Count 1 through 10 on a multi-defendant drug conspiracy.

2) Specifically, Cont 1 and 6 of the indictment charged VWest with methenphetamine for vhich the
"Tee'" miltiplier under U.S.S.G‘ §201.1(c) N.(C)-was applied which increased his base offense
ievel.by two points.
3) On April 6 2022 West pled guilty to Cont 1 through 10 of the Indictment without a Plea Agreement.
4) On Septerber 19, 2022 West was sentenced to 280 months of incarceration for Cant 1 through 6
- “and 240 nonths for Conts 7 through 10 to be served conaurrently for.a total sentehce of 280.
" months. This was based on an adjusted base offense level of 35 and a criminal history category
- of V. |
5) On February 2, 2023 West's Appellate Brief was filed with the Fifth Circuit Court of Appeals
in which he challenged the substantive reasonable of his sentence because the trial court should
* have not ‘applied the.'"Tee!! miltiplier to 'déterming his Guidelinés rargesi.:. = . |
6) On July 23, 2023 the Fifth Gircuit Court of Appeals affirmed West's sentence and corwiction.
No petition for Rehearing vas filed in this case.with the Appellate Court. Thus, West timely

files this instant Petition for a Writ Of Certiorari.



REASONS FOR GRANTING THE PETITION
The question presented is relevant because the Fifth Anendment guarantees that "[njo person

shall be deprived of life, liberty, or property, without due process of law'. This guarantee is
violated when the 10-1 ratio is arbitrarily imposed to cases irvolvirg pure metharphetarine becase:
(1) There is mo apirical datas to support the Sentencing Cammission's 10-1 ratio;(2) Rurity is mot
an accurate indicator of a defendant's role in a dnyg enterprise; and’(3) It creates uwarranted
senterce disparities amwng deferdmt's comvicted of metharphetanine crines ard those corvicted of
other drug crimes. Applying the 10-1 ratio results in an increase of ircarceration of months if not
years in prison, thus, depriving a deferdant of life, liberty or property.

1) NO EMPTRICAL BASIS FOR THE 10-1 RATIO

The Sentercing Qridelires Drug Quntity Table weighs "Rure!’ methaphetamine ten times more
heavily than "Mixture'' methemaphetamine for purposes of calculating a defendant's base offense level
uder U.S.S.G.§2D1:1. Vethahetarine is considered pure when a mixture contains at least 8 of the
chemical substarce. §2D1.1(c) Note (O).

"[NJo United States CGircuit Court of Appeals has provided guidance to district courts to re-
ject the metharphetamine Guidelines, presumebly because of the district courts' wide discretion to
decide the weight of the Guidelines." Nawarra, 321 F. Supp. 3d %3.

But several district courts have found that the Guidelines ranges-for offenses irwolving actual/
pure metharphetamine, like their crack-cocaine comterparts, are not based on enpirical data and
national experience, and thus do mot exerplify the Commission's exercise of its characteristic: in-
stitutional role. Because of those district courts' policy disagresment with the Guidelines ranges
for actuél/pw:e methanmphetamine offenses, those district courts have exercised their discretion:under.
Kirbrough, 552 U.S. 81@% 555 U.5. 261 and have deviated from the Guidelines and applied
| the net}mﬁ‘etam.re mixture Guidelines to all methanphetamine violations, regardless of whether the
deferdant possesses actual or mixture methanmphetamine. See: Robinson, 2022 U.S. Dist. Lexis 231041,
Celestin, 2023 U.S. Dist. Lexis 25406; Ross, 2023 U.S. Dist. Lexis 121029; Havel, 2023 U.S. Dist.
Lexis 22683; Carillo, 440 F. Sypp. & 1148; Bean, 371 F. Spp A 46; Jomson, 379 F. Sypp X 1213,

Wherefore, it has been widely recognized by a growing mumber of district courts across the
nation that the Sentercing Camission's 10-1 ratio is not based on empirical data and therefore

@



there is no justification for the 10-1 ratio.

2) PURTTY IS NOT AN ACURATE INDICATOR OF DEFENDAT'S ROLE IN A DRUG ENIERFRISE

The Sentencing Camission considers drug purity relevant in part because possession of unusu-
ally pure narcotics may indicate a praminent role in the criminal enterprise and proximity to the
source of the drgs'. U.S.S.G.§2D1.1 cmt.9. However, it has been determined that 'rethamaphetamine
purity is no longer an accurate indicator of a defendant's role in a drug-trafficking conspiracy.”
Bean, 371 F. Supp. at 51. Today, metharphetarine is almost always inported from foreign drug labs
and is being produced on an industrial scale with a high purity level. The average purity of all meth-
arthetanine in the U.S. is over 90, and has been since 2011, according to U.S. Dep't of Justice, DFA,
2017 National Drug Threat Assesstent. The availability of methenphetamire (actual) to everyone in
the chain of distribution, from the kingpin to the mile to the low level addict, has 1o correlation
between the purity of the drugs and the defendant's position in the criminal enterprise, but as a

- result, contrary to 18 U.S.C. §3553(a), the guideline - is treating all of them like kingpins. Purity
is even less justified for a low-level offender who has now knowledge or control of the purity level.
See. ,e.g., Hayes, %8 F. Supp. 2d 1009 (problems with outdated purity assurptions are "heightened
when the offender was a merely a courier or mule who has o knowledge of the purity of the metham-
phetamine'); Ortega, 2010 U.S. Dist. Lexis 48346 (purity besed peralties "illogically skews senterces
for 'average' defendants to the upper erd of the sentencing spectrum, blurring the distinction be-
tween high and low level distributors in a hierchy'").

National experiénce suggests that drug purity is no longer a proxy for culpability for Guide-
Lines purposes. The better way to determine culpability is to examine all of the circumstances of
the defendant's case and life, as the Supreme Court in Corcepcion stated, 142 S.Ct. at 23%. There are
sentencing erhancements available for leaders, organizers, or mamagers of criminal enterprises.

If the defendant's case warrants, those erhancearents should apply. In the context of metharpheta-
mine though, purity is mo longer probative of the defendant's, culpability.
3) UNWARRANIFD SENTENCE DISPARTTIES FOR THOSE, COWICIED OF MEIHAMPHEIAMINE CRIMES

18 U.S.C. §3553(a)(b) enphasizes on "the need to avoid uwmerranted sentence disparities among
deferdants with similar records who have been found guilty of similar conduct.' Different outcames

@



are driven by vwhether or not methanphetamine is tested for purity, therefore ot everyore is being
treated alike. | |

Take for exaple, to different deferdant's irwolvirg a methanphetamine mixture of 150 grams
and 9, prity. If testing is performed in one case, the base offense level for that ‘defendant :
would be 30, vhile the base offense level for the defendant with the untested methanphetamine would
24, Assuming no adjustments and a Criminal History of I, the Guidelines range without purity test-
ing is 51-63 months. With purity testing the Guidelines range ballons to 97-121 months, doubling
the tem of incarceration.

The reasons why testing is or is not performed in any case are dependent on arbitrary condi-
tions that have o bearing on the §3553(a) factors vhich should be driving sentencing decisions. ..
In many cases only sore of the drugs were seized ard available for testing. In others, the testing
1ab was too husy to camplete testing before sentencing. In some the wise defendant pled guilty
early in the case so that smtédxgmﬂ.docarbefore testing could be campleted. In meny cases,
the prosecution originated with a state agency where testing could mot be completed in a timely
marner. Pereda, 2019 U.S. Dist. Lexis 19183 at *.5. Regardless, none of those reasons relate to
the deferdant's culpability or the danger vhich he or she poses to society.

The metharphetamine gmddj_nes also create umarranted sentencing disparities between methan-
phetarine offenses ard offenses imvolving other major drugs. The Court in Bean, 371 F. Supp 3d at
53-54, provided the following illustration:

500 grams of actual metharmphetamine earns a base offense level of 34, while the same quanti-
ties of other dngs result in lower offense levels:. fentanyl (30), cocaine base (crack) (30),..
heroin (26), and cocaine (24). The harsher treatment and lack of erpirical data to support it, -
nn contrary to the "need to avoid uwarranted sentence disparities amng deferdant's with similar
cordiet.

Werefore, there is mo basis to conclude that metharphetamine (actual) darends that much more
punishment per gram than other street dnugs.

(3



QOMMISSIN'S GUIDELINES BRCAUSE OF TAXK OF EMPIRTCAL DATA TO SUPRCRT TTS SENIENCING GUIDELINES

Tre Fifth Cirouit Court of Appeals in United States v. Miller, stipulated that the Sentercing
Cammission did not base its Sentencing Guidelines on empirical data. Bven though the Fifth Girduit
does 1ot approve of a within the Guidelines Senterce, the district courts carmot reject a Quidelines
provisions as 'unreasonable’ or "'irrational' simply because it is not based on empirical data, even
if it leads to same disparities in sentencing. Frpirically based or mot, the Guidelines remain the
Quidelines. 665 F.3d at 121 (5th Gir. 2011).

The Fourth Gircuit Court of Appelas in United States v. Williams, stipulated the opposite by
stating that the district court may reject the [methamphetamine] Guidelines on policy disagreements,
including the presence or absence of enpirical data, but they are "under no obligation to do o
19 F.4th 374, 378 (4th Cir. 2021).

The Eighth Girouit Court of Appeals in United v. Speers, stipulated that district courts may

ot categorically reject the 100:1 powder cocaine to crack cocaine quantity ratio uder the United
States Smte:mwg&nde]_umevenlftherels lack of erpirical data to support this ratio. 469 F.3d
1166 (8th Cir. 2006).

The Third Gircuit Court of Appeals stipulated that district courts may exercise their discretion
ad reject the MMA to marihuana ratio based on a reasoned policy. disagfeament when the Sentencing
Guidelines" ratio-lacks empirical data to support suwch ratio. %4 F.3d 138, U.S. v. Sepling.

Wherefore, the Circuit Caurts disagreament on whether the distreit courts may apply or reject
the Sentercing Camission's Guidelines based on policy diagreament because of lack of empirical
data to support its Guidelines, creates a conflict amorgst the United States Courts of Appeals on
the same inportant matter. Thus, further judidical review is warranted and the Supreme Caurrt of the
United States should grant a Writ of Certiorari to settle this question of constitutiomal import--
ance. |

CONCEISTCN

Wherefore, the Sentencing Commission abdicated its duties when it decided to thl]J.ZG the 10-1
ratio without any emwirical data, resulting in uwmerranted sentencing disparities of those corwicted
of Methamaphetamine crimes because: (1) as the sentercing Judge in Hartle, 2017 U.S. Dist. Lexis

' (4)



9337 stated, "I have tried to determine vhether there is erpirical data from the Sentencing Commi-

| ssion or in the academic literature vhich would justify the ratio. I have foud rore''; (2) As stated’
in Jotmson, 379 F.Supp. 3d 1212, 1223-24, "[Jlust as courts have criticized the link between drug
quantity and the offender's role, they have also debunked the Guidelines" assummed comection
between drug purity and criminal role.'; (3) as stated in Bean, 371 F.Supp. 3d at 53, "the methan-
phetamine guidelines create umarranted sentercing disparities between methaphetamine offenses
and of fenses irvolving other major drugs''.

Petitioner West respectfully requests that this Honorable Court grant him a Writ of Certiorari

to settle this question of federal importance because of the conflcit in the Girouit Court of Appeals

reagrding this issue. Petitioner West files the instant petition in the interest of justice ad

in GOOD FATTH.

/- L Lo)7
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CONCLUSION
Petitioner West respectfully requests that this instant Petition be granted for the reasons

The petition for a writ of certiorari should be granted.

Respect‘fully submitted,
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