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6.)

QUESTIONS PRESENTED FOR REVIEW

Does the application of a four-level sentencing enhancement under United
States Sentencing Guideline § 2A1.5(b)(1) to the sentence calculation of
a defendant convicted of 18 U.S.C. § 1958(a) constitute "impermissible
double counting'" in violation of the 5th Amendment's Due Process and
Double Jeopardy Clauses? '

Does its further application through "grouping' of multicount convictions
at the higher offense level of convicted counts, per U.S. Sentencing
Guideline §§ 3D1.2 and 3D1.3, impacting a count for which the sentencing
enhancement does not apply, resulting in a longer sentence, constitute

a double jeopardy "multiple punishment' through essentially "triple
counting' or "cumulative counting'?

Should 18 U.S.C. § 1201(d) be invalidated as ''void for vagueness' and
overbreadth because it relies on the word "attempt' which Congress has
never defined because it has not enacted a federal attempt liability
statute?

Did the courts violate the Separation of Powers doctrine by adopting

the Model Penal Code definition of "attempt' in the absence of both a
federal attempt liability statute and any authorization from Congress to
use the Model Penal Code definition?

Is the Petitioner innoceﬁtp of attempted kidnapping under 18 U.S.C.
§ 1201(d) due to "legal innocence'?

Should the Court issue a Writ of Habeas Corpus under the Judiciary Act of
1789, and/or 28 U.S.C. § 2241 and § 1651(a); or a Writ of Audita Querela
or Writ De Homine Replegiando?
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RELIEF SOUGHT

Petitioner prays for the issuance of a Writ of Habeas Corpus under
either the Judiciary Act of 1789 and/or 28 U.S.C. § 2241 and 28 U.S.C. §
1651(a); or for the issuance of a Writ of Audita Querela or Writ De Homine
Replegiando under 28 U.S.C. § 1651(a), directing the vacatur of his sentence

on both counts one and two of the Information in United States v. Thieme,

Case No. 2:16-CR-00294-SDW, in the United States District Court for the
District of New Jersey at Newark, New Jersey (as explained further below);
and/or directing the vacatur of his conviction on count one (as further

discussed below), and for remand to the District Court for resentencing.

PARTIES TO THIS ACTION

1.) PETITIONER appearing here pro se, CHRISTOPHER THIEME, Reg. No. 69451-
050, is a federal prisoner in the custody of the Federal Bureau of Prisons
at Federal Correctional Institution Fort Dix (''FCI Fort Dix'") located in
southern New Jersey. Petitioner is currently serving a total 210-month
sentence of imprisonment to be followed by three-years of supervised
release. At present calculation, he has a "projected release date" of
December 2, 2029. He was convicted in 2016 and sentenced in the United
States District Court for the District of New Jersey on a two-count
Information -- count one: attempted kidnapping, in violation of 18 U.S.C. §
1201(d) and count two: racketeering - use of interstate commerce facilities
in the commission of a murder for hire, in violation of 18 U.S.C. § 1958(a),
for which the court imposed a sentence of 210 months on count one,. and 120
months on count two, both set to run concurrently.

2.) The RESPONDENT, if required to appear and answer, would be RACHEL
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THOMPSON, the current WARDEN of FCI Fort Dix and an officer in the Federal
Bureau of Prisons. Within the meaning of 28 U.S.C. § 2242, THOMPSON is the
federal officer or employee who has custody of the incarcerated petitioner.
She has been served a copy of this Petition, in accordance with Rule
29.4(a), at FCI Fort Dix, 5756 Hartford & Pointville Road, Joint Base MDL!
NJ 08640.

3.) The Respondent will likely be represented by ELIZABETH PRELOGAR,
Solicitor General of the United States, who has been served with a copy of
this Petition, in accordance with Rule 29.4(a), at Room 5616, U.S.
Department of Justice, 950 Pennsylvania Avenue, N.W., Washington, DC, 20530-
0001.

4.) A proof of service certification is attached herewith.

RELATED PROCEEDINGS AND DECISIONS

Underlying Criminal Conviction and Sentence

5.) United States v. Thieme, Case No. 2:16-CR-00294-SDW, United States

District Court, District of New Jersey. Sentenced December 19, 2016; amended
judgment and commitment order December 22, 2016.

First Motion under 28 U.S.C. § 2255

6.) Thieme v. United States, Case No. 2:19-CV-15507-SDW, United States

District Court, District of New Jersey. Decision: Motion denied, 2020 U.S.
Dist. LEXIS 50443, 2020 WL 1441654 (D.NJ March 24, 2020).

7.) Thieme v. United States, Case No. 20-1839, United States Court of

Appeals for the Third Circuit. Decision: Certificate of Appealability
denied, 2020 U.S. App. LEXIS 36121, 2020 WL 6707326 (3rd Cir. July 29,
2020).

8.) Thieme v. United States, 141 S.Ct. 863, 208 L.Ed.2d 431 (2020).
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Certiorari denied, Supreme Court of the United States.

Second Motion under 28 U.S.C. § 2255

9.) In Re Thieme, Case No. 21-2268, United States Court of Appeals for the

Third Circuit. Motion to Authorize a Second or Successive 2255 Motion
denied, August 3, 2021 (ECF No. 3).

Declaratory Judgment Action

10.) Filed a civil action under the Declaratory Judgment Act, 28 U.S.C. §§
2201, 2202 against Attorney General Merrick Garland, the U.S. Department of
Justice, and the U.S. Sentencing Commission.

11.) Thieme v. Garland, et al. Case No. 1:21-CV-1750-APM, United States

District Court, District of Columbia. Decision: Dismissed for jurisdiction,
2021 U.S. Dist. LEXIS 144511, 2021 WL 3363408 (D.DC August 3, 2021).

12.) Thieme v. Garland, et al., Case No. 21-5211, United States Court of

Appeals for the District of Columbia Circuit. Decision: District Court
affirmed. 2022 U.S. App. LEXIS 5100, 2022 WL 566455 (D.C. Cir. February 24,
2022).

Petition under 28 U.S.C. §§ 2241 and 2255(e)

13.) Thieme v. Knight, Case No. 1:22-CV-3439-CPO, United States District

Court, District of New Jersey. Decision: Denied/Dismissed, 2022 U.S. Dist.
LEXIS 137421, 2022 WL 3040927 (D.NJ July 28, 2022).

14.) Thieme v. Warden Fort Dix FCI, Case No. 22-2498, United States Court of

Appeals for the Third Circuit. Decision: District Court affirmed. 2022 U.S.
App. LEXIS 36724, 2022 WL 18673316 (3rd Cir. December 8, 2022).
Compassionate Release Motion under 18 U.S.C. § 3582(c)(1)(A)

15.) United States v. Thieme, Case No. 2:16-CR-00294-SDW, United States

District Court, District of New Jersey. Still pending since February 2022.

No action by judge after 20 months. Motion included claim in Section I of
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this Petition, see Legal Argument below.

JURISDICTIONAL STATEMENT

This court has jurisdiction to issue the requested Writ under Section
14 of the Judiciary Act of 1789 (Act Sept. 24, 1789, 1 Stat. 73, 81-82), 28
U.S.C. § 2241 et seq., 28 U.S.C. § 1651(a), and Supreme Court Rule 20.

CONTROLLING PROVISIONS AND STATUTES

Petitioner has compiled the relevant constitutional provisions,
statutes, and other requisite materials for the Court's perusal in the

Appendix, pursuant to Supreme Court Rule 14.1(f) and 14.1(i)(v).

UNAVALLABILITY OF RELIEF IN OTHER COURTS

1. Petitioner has been up and down the federal judiciary three times, trying
to be heard on the merits of his arguments and has not once received a full
examination and adjudication of these claims ont he merits.

2. These claims have been placed before three district court judges
(Wigenton and O'Hearn in New Jersey, Mehta in Washington DC); and 9-12
Circuit Court Judges (Jordan, Krause, Matey, Hardiman, Restrepo and Bibas,

and possibly 3 more in In Re Thieme in 2021 on the Third Circuit; and

Wilkins, Rao, and Jackson on the DC Circuit) previously on a petition for a
writ of certiorari for the discretion of this Court). None have heard the
issues on the merits. They remain unexamined.

3. Petitioner has tried to get these issues heard for 5 years, the result of
an attorney who did not care when the Petitioner was convicted, and has been
silent and unresponsive immediately after his sentencing, after having to

research entirely novel issues never before brought before the federal

\
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courts in the decades that these statutes or sentencing provisions have been in
effect. There has never been an in-depth judicial examination, no lawyer,

defendant, or prisoner had previously discovered or argued them.
4, Petitioner's experience is only one more tragic story about how the habeas

corpus mechanism is broken.

5. Petitioner argues that the claims raised in Sections I and II of this petition
rise to the level where habeas relief is necessary, as he is "in custody in
violation of the Constitu£ion or laws... of the United States'". See 28 U.S.C. §
2261(c)(3). |

6. The fact remains -- years ago, Petitioner discovered errors of constitutional
magnitude, violating the Fifth Amendment due process and double jeopardy clauses,
and diligently prepared such novel claims and asserted to the court that the
conviction and sentence were impermissible under the Constitution, that my
liberty interest was negatively impacted. Not one single judge has decided to
find out if I am correct in my complaints.

7. Further, because every previous judge to have responded to my £filings
dismissed or denied them without a merits adjudication, the Government has never
had to answer for these constitutional injuries.

8. In my first 2255 motion, District Judge Wigenton flippantly characterized my
issues (without giving them a hearing on the merits) as ﬁthat Petitioner agreed
to a plea agreement that he now dislikes is no extraordinary circumstance'. She
then stated I was time-barred from relief -- despite my arguing that the novelty
of the issues, widn»Supreme Court precedent behind 'nmovelty' should have been

cause and prejudice to navigate around such a time bar. See Thieme v. United

States, 2020 U.S. Dist. LEXIS 50443 at *12 (D.NJ Mar. 24, 2020).
9. Every attempt since to be heard on the merits of my issues has been batted

aside with procedural excuses and judge-made doctrines =-- never even
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acknowledging that their might be a constitutional injury to examine.

10. If no court below will deign to hear the Petitioner's complaints, much less
acknowledge that he has asserted grave constitutional injuries needing
examination and that he faces irreparable harm and continued denial of his rights
precisely because he has not been heard, then the very inaction of the courts
below establish that no other court can grant relief.

11. I ask the Supreme Court to exercise its prerogative to grant a writ so as to
correctively administer the inferior courts and its general supervisory control
over the federal court system to hear this petition and grant a full adjudication
on the merits in aid of its appellate jurisdiction. See Rule 20.1 and e.g. Connor
v. Coleman, 440 U.S. 612, 624 (1979) (when lower federal court refuses to give
effect to, or misconstrues the mandate of the Supreme Court, its actions may be
controlled by the Court). |

12. Per 28 U.S.C. § 2242 and Rule 20.4(a), Petitioner asserts that he has not
reapplied for relief to a district court because it would be an act of futility.
The failure of justice in the courts below to provide seemingly obvious relief
from a readily apparent constitutional issue casts a shadow of  shame  against
calls to '"ensure the fairness, integrity, and prevent the erosion of public
confidence in our judicial system''. Rosales-Mireles v. United States, 138 S.Ct.

1897, 1907 (2018).

13. Petitioner should have beenrreleased (as he argues hereinbelow) in September
2022, or would be released in August 2024 absent the errors complained of here.
Without relief, Petitioner faces the irreparable harm of being required to serve
mofe time in prison than the law allows or the Constitution should permit.

14. A drastic remedy is necessary here to prevent such irreparable harm and this
miscarriage of justice and thus constitutes anl "exceptional circumstance

warrant[ing] the exercise of the Court's discretionary power'. Rule 20.1.
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UNSUITABILITY OF ANY OTHER FORM OF RELIEF

This Court has previous characterized habeas jurisdiction below as lamentably
"byzantine'' and that its complexity compromises the ability of habeas corpus to
correct miscarriages of justice below. In this case, the Petitioner has
repeatedly asked to be heard -- and only needed to be heard once. He has been
denied that one request for a hearing on the merits. Petitioner asserts that an
exercise of the Supreme Court's rare but potent power is necessary to cut through
the obstacles, hear these constitutional injuries, and grant adequate relief that
has been too long denied.

No other form of relief will be sufficient to protect the rights of the
Petitioner.

Section 14 of the Judiciary Act of 1789 enables the courts to grant habeas
writs to '"inquir[e] into the cause of [a federal prisoner's] confinement". It
includes the power to question whether a court lacked jurisdiction over 'the
defendant or his offense. The Petitioner's first claim raises a grave due process
and double jeopardy clause violation. His second claim asks the court to
invalidate a vague statute and is such a jurisdictional claim. The Great Writ is,
no less than "the instrument by which due process could be insisted upon'. Hamdi
v. Rumsfeld, 542 U.S. 507, 555 (2004) (Scalia, J. dissenting); cf. Ex Parte
Watkins, 28 U.S. (3 Pet.) 193, 202-203 (1830); also Ex Parte Lange, 85 U.S. 163

(1874) (granting relief to convicted person after finding double jeopardy clause
violation). ''There is no more sacred duty'" than to discharge a prisoner held
without authority '"to maintain unimpaired those securities for the personal
rights of the individual". Lange, supra, at 178.

The Court recognized the need to correct violations of the Cnostitution and
Laws that improperly imprison Americans. The Court recognized the need to

intervene and grant habeas relief as '"law and justice require'. See 28 U.S.C. §§
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2241, 2243; Wright v. West, 505 U.S. 277, 285 (1992). As a last resort, a

Petitioner can call on the high court, as is the case here, to issue justice when

other courts have failed to hear him. See Felker v. Turpin, 518 U.S. 651 (1996).

This case provides the Court an opportunity to shed light on when such habeas
relief can be called upon, what was hinted at but unelaborated in Felker. In the
alternative, it would allow the court to expand understanding and development of

the law in its empowerment to grant other potent writs, such as audita querela

and de homine replegiando under the All Writs Act in aid of its jurisdiction, as

hinted at in United States v. Morgan, 346 U.S. 502, 506 (1954) (discussing the

court's prerogative in a coram nobis context).

Nevertheless, this is the Petitionmer's last opportunity to be heard. If
unheard and no aid is coming, then his Constitutional rights %ill continue to be
trampled by the miscarriage of justice. He will do more time than the law allows

and that should offend the Constitution.

STATEMENT OF THE CASE

In January 2016, Petitioner was arrested for soliciting the services of
another individual to kidnap and murder 'Victim 1". This other individual became
an informant for the FBI and later introduced the Petitioner to another
individual who was an undercover FBI agent. In the course of this solicitation,
Petitioner had a few phone and email conversations, and met with the two men to
discuss and plan possible various scenarios for carrying out the kidnapping and
murder of Victim 1, and then to liquidiate assets and property belonging to the
Victim afterwards. The Petitioner showed the two men several sites speculating
that these were sites where the crime could occur. These discussions ended with a
verbal agreement that the act would happen at a later time. The Petitioner was
not at the "'threshold of the crime'--Victim 1 was not in jeopardy at the time of

this inchoate planning and agreement. The Petitioner was arrested minutes later.
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Petitioner pleaded guilty under a plea agreement to two counts: count one,
"attempted kidnapping", 18 U.S.C. § 1201(d) and count two "racketeering murder
for hire", 18 U.S.C. § 1958(a). At sentencing, the plea agreement and pre-
sentence report called for the court to impose a 4-level enhancement under USSG §
2A1.5(b)(1) for the "promise and agreement to pay something of pecuniary value
for the commission of the murder". Every murder-for-hire defendant receives this
enhancement. No one has previously fully challenged the legality of its
application.

In his first claim, the Petitionmer challenges the constitutionality of the
application of this enhancement. Petitioner later noticed that this enhancement
duplicates verbatim conduct that is already a critical element of the § 1958(a)
offense. This would be "impermissible double counting', a due process and double
jeopardy injury. The result was that his sentence guidelines offense level was

miscalculated -- and caused the Petitioner to be oversentenced by a factor of 75-

102 months. Absent this error, he would have faced a guidelines offense level
range of 108-135 months and would either be already released from custody or
approaching release in the next 9 months (as of the date of this filing).

Further, through "grouping' the two counts under the higher of the two
calculated offense levels, the added impact was not felt on his § 1958(a) count
but on his "attempted kidnapping" §1201(d) count through a "triple counting", a
potential "multiple punishment" where the Petitioner gets most of the prison
sentence imposed against him.

In his second claim, the Petitioner challenges that the §1201(d) statute is
vague simply Dbecause Congress has never defined "attempt' liability.
Unfortunately, the law of "attempt" is unclear and there are uncomfortable
ambiguities that some solicitations can be éttempt, others not; some preparatory

conduct can be, other conduct is not. There is no '"clear line in the sand" or
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"hard and fast rule" - and this broadens the ambit of attempt liability in ways
that are dangerously overbroad and violative of due process. Because the limits
of "attempt'" have shifted considerably, and the clarity of what is or is not
"attempt'" shifts from case to case and court to court, there is a lack of fair
warning or fair notice. The Courts have overstepped their bounds, under the
separation of powers doctrine, by employing a ''model penal code" definition of
attempt that is not sanctioned by Congressional directive and has essentially
created a ''mon-statutory crime' in the absence of Congressional action. This
would mean that the Petitioner may be legally innocent due to the vagueness of
§1201(4d).

Petitioner noticed these two errors too late. His attorney ignored his
questions, and abandoned him right after sentencing, and provided ineffective
assistance. By the time these two novel issues were figured out, time for a
remedy under 28 U.S.C. § 2255 expired. Courts do not treat novel issues well.
However, over the last 5 years since their discovery and the time needed to
develop them, he has sought review diligently at all levels. However, he has been
denied even one examination of his claims -- no court has deigned to provide a
merits adjudication. That they remain unexamined cause these constitutional
injuries to be allowed to persist and will result in the irreparable harm of

requiring the Petitioner to serve more time in prison than the law allows.
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ARGUMENT

I. Application of a 4-level enhancement under USSG § 2A1.5(b)(1) to
the Petitioner's sentence calculation constituted "impermissible
double counting' of an offense element and must be corrected.

A. USSG § 2A1.5(b)(1) impermissibly duplicates the
critical element of 18 U.S.C. § 1958(a)

The actus reus proscribed in 18 U.S.C. § 1958(a) is the "receipt of,
promise or agreement to pay something of pecuniary value" to commit a
murder. This has been described as the criminal statute's '"critical
element'. However, when a 1958(a) defendant is sentenced, his punishment is
enhanced with a four-level enhancement based on conduct for the "offer or
agreement to pay something of pecuniary value''. The sentencing guidelines
are clear that a sentencing enhancement cannot duplicate an element of the
offense of conviction. This is called "impermissible double counting' and it
is an unconstitutional injury violative of the Due Process and Double
Jeopardy provisions of the Fifth Amendment. The Petitioner asserts that this
four-level enhancement provision, USSG § 2A1.5(b)(1), subjects him to an
ongoing unconstitutional injury in two distinct ways and requires the
intervention of this court to correct before he faces the tragic and
irreparable harm of being drastically oversentenced for his convicted
conduct and serving longer than the law would otherwise permit.

First, USSG § 2A1.5(b)(1) duplicates nearly verbatim the critical
element of the offense of conviction which is an error courts have
prohibited as "impermissible double counting'. It is a double jeopardy issue
because an offense element duplicated as a sentencing enhancement
effectively punishes this Petitioner twice for the same conduct. It is a due
process injury because the duplication results in a sentencing guidelines
~ calculation error impacting his liberty interest especially with the courts'

heavy reliance on the guidelines to determine a defendant's sentence
exposure. Next, this error has a "multiple punishment' aspect because of how
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"grouping' on the Petitioner's two convicted counts in which the offense with the
higher sentencing guidelines-calculated offensewlevel contro1s sentence exposure
for all EOnvicted counts. pursuant to 1SSG §§ 3D1.2 and 3D1.3. BV"gfouniné.
impermissiblé double counting creates a cumuiative counting that is eésentiallv
"triple counting''--an element of one offense impermissibly double counted as a
senteﬁcing enhancement has its maximum effect in how the other offense's conduct

(which lacks that element) ‘is punished. This error created by this ''grouping"

dilemma creates- a similar double jeopardy and due process injury.

The édmmentarv»to USSG § 1B1.3 states clearlv that "conduct which is nof
formally charged or is not an elemeﬁt of the offenée of conviction may enter ‘into
the determination of the aoplicable guidelines range"; Theréfore, an element of
the offense of conviction CANNOT‘ be used as a‘\sentencing enhéncément. The

girfidelines 1in this statement expresses an wunmistakable, clear, and explicit

prohibition where double counting cannot be allowed. Cf. United States v.

Johnstone, 107 F.3d 200. 212 (3rd Cir. 19975 (that double coumting is

impermissible if Guidelines explicitlv prohibit anbliCatiop);'also United States

V. 'ang. 3 F.3d 6A7. 671 (3rd Cir.. 1993) (noting an adjustment that clearly

applies to conduct of an offense must be imposed unless the Guidelines exclude its
applicabilitv).
First, we must consider that the "actus reus' or the "critical element” of

18 U.S.C. § 1958(a) gets duplicated to the detriment of 1958(a) defendants by

identifving this element from the statute. Tn its pertinent part. 18 U.S.C. §

1958(a) states ''Whoever travels in or causes another (including : the intended
victim) to travel in interstate or foreign commerce, or uses or causes another .
(including the intended victim) to use the mail or anv facility of interstate or

foreign commerce with the intent that a murder be committed in violation of the

laws of any State or the United States as consideration for the receipt of, or as
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consideration for the promise or agreement to pav something of pecuniarv value, or

conspires to do so..." Several courts have identified the consideration element

(i.e. "recipt of...promise or agreement to pav something of pecuniarv value")

within the statute text to be its critical element. See United States v. Ritter.

' 989 F.2d 318, 321 (9tH Cir. 1993); United States v. Chong, 419 F.3d 1076. 1079.

1081-82 (9th Cir. 2005) (both, where it is a "critical element" and "construed

stfictlv"); cf. United States v. Frampton. 382 F.3fd 213. 217 (2nd Cir. 2004)

(that this element "proscribes a very limited categorvy of behavior'"); United

States v. Wicklund. 114 ‘F.3d 151. 154 (2nd Cir. 1997) (that this conduct

proscribed is the verv core of what Congress intended to prohibit). If a defendant
charged with 1958(a) did not wperform this "critical" consideration element

conduct. the conviction could not be .accepted bv the court for failure to

establish the offense elements.

Bv cross-reference, the sentences for 1958(a) convictions are typically

calculated using the "underlving criminal conduct" under USSG § 2A1.5. Cf. e.g.,

United States v. Vasco, 564 F.3d 12 (1st Cir. 2004); United States v. Lisvanskv.

806 F.3d 706 (2nd Cir. 2015). Almost everv 1958(a) defendant begins thus at a

'""base offense level" of 33 and is tvpicallv assessed the four-level enhancement

under § 2A1.5(b)(1).”if the offense involved the offer of anvthing of pecuniary
value for undertaking the murder". This is where thé ”imoermissible double
counting" originateé and persists. However, fpr 35 vears since the enactment of
1958(a) (first codified as ""1952A") and 30 vears since thevimDIementation of USSG
2A1.5, the duplication'of ﬁhis 1958(a) offense element as a senfencing enhancement

has gone unnoticed. No court has fullv examined the issue and ho lawyer has reallv

_presentéd the argument this way. Conceivablv. over three decades, . hundreds if not

thousands of federal prisoners have been effected by this injurv and likely served
. J
more prison time than necessarv.
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Indeed, thé provisions of USSG § 2A1.5 were not originallv meant to he
tied to 1958(a) convictions. For »2A1;5's entire 1historv--up to the presenf
incarnation of the guidelines--the guidelines have tied its use expressly to
convictions under 18 U.S.C. § 351(d) (for assassinations or kidnappings of
| | § 371 (for

congressional. cabinet, or supreme court members); 18 U.S.C.

conspiracies to commit offense or defraud the United States); 18 U.S.C. § 373 (for
solicitations to commit a c;ihe of violence); 18.U.S;C. § 1117 efor conspiracies
to murder); 18 U.S.C. § 1751(d) (for assassinaticﬁs or kidnapoings of the
president or Dresidentiai staff). The "coﬁsideration" conduct to be enhanced by
2A1.5(b)(1) is not an element of any of those five offenses and is conduct

USSG

that goes bevond their respective offense elements. See, e.g., United States v.

Blum.

534 F.3d 608, 612 (7th Cir. 2008) (holding that enhancements are meant to
punish'condﬂct beyond the elements of an offense); Because none of these five

enumerated statutes--8§ 351(d). 371. 373. 1117, or 1751(d)--tied to USSG §2A1.5 or
the 2A1.5(b5(1) enhancement meﬁtion "mecuniarv value' consideration in their
statute texts. Applving aﬁ adjustment based on 2A1.5(b)(1) is harmless to those
convictions. However . for defendants convicted of. 18'U.S;C. § 1958(a). which has
the nearlvy vefbatim v"pecﬁniarv value'" consideration element that is ifs core
"eritical eléﬁént". the application of 2A1.5(b)(1) punishes this element conduct

again. This renders the use of 7A1.5(b)(1) when applied to 1958(a) defendants

unconstitutional as "impermissible double counting'. See United States v.

‘McCullah. 76 F.3d 1087, 1111-12 (10th Cir. 1996) (that Petitioner is "essentiallv

condemned twice for the same culpable act'). See Jones v. United States, 527 1.S.

373, 398 (1999) (""finding ageravating factors based on matters alreadv taken into

account -by the offense of conviction" is impermissible double counting); United

States v. Reevev. 364 F.3d 151. 158 (4th Cir. 2004) (it is impermissible double

counting 'when a provision of a sentencing guideline 1is applied to increase
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punishment on the bhasis that‘has been accoimted for bv the application of another

9u1de11n° or hv aool1cat10n of a statute'): United States v. Relth 4nN7 F.24 8K1.

889 (7th Cir. 2005) ("uee of an enhancemant bhased on ﬁonduct that encompasses an

element of the offense is 1mpermlss1ble double coimting’ if the offense 1tse1fl

necess‘arilv'involves the same conduct as the enhancement"): United States v.

Senn. 129 F.3d 886. 897 (7th Ccir. 1997) (same); United States v. Havnes, 582 F.3d
686. 710 (7th Cir. 2009)'(it is 'Hmnermissible double counting when the same

underlving facts that establish an element of the hase offense are used to justifv

an upward enhancement''); United Stafes v. Lallemand. 989 F.2d. 936, 929 (7th Cir.

1993) (same);

_ As stated above, over three decades, no court has given great examination -
to the application of USSG § 2A1.5(bY(1) to 1958(a) defendants. Because no court

has broached the specific questions raised in the case at bhar with anv penetrating

' L ,
depth. Petitioner can onlv argue this first aspect of "Impermissible douhle

counting' by ‘analogue in comparable anplications of the case law as applied to

other criminal statutés;_FQr instance., in the long line of death penaltv cases. an

aggravating factor cannot be based on or duplicate an convicted -offense's element

or conduct that establishes that element. Further. in non-capital offenses. the

same is true with provisions of the sentencing guidelines. .

Tn United States v. Sinclair. 74 F.3d 752 (7th Cir. 1995), the Aefendant

“"ahuse of trust”’ in his 18 U.S.C. § 215(a)(1)

challenged his enhancement for

conviction. ”Ahusnvdf trust” is an element of 18 U.S.C. § 215(a)(2). The court

noted that had Sinclair beon convicted of the 215(a)(2) offense.. the "ahuse. of

'truqt enhancemenf conld not have anplied. Hownver becaiise he was convicted of

215(3)(1). which  lacked the element. it was permissible. Nevertheless. the 7th

Circnit in Sinclair held that 'when an aggravating factor is a necessarv element

of the crime. a conrt mav not employ enhancement for the same factor'. Thid at
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763. Further, in Sinclair. the conrt "determined that it can assume an offense
level hefore enhancements accounts for everv element of the crime'. Ibid. The

Third Circuit applied this prinéinle'in United States v. Knobloch. 131 F.3d 346.

373 (3rd Gir. 1997) (vhere the court sentences defendant for both 924(c) and the

underlving drug trafficking offense. court mav not impose enhancements for

possession of firearms to the drug trafficking offensé); also United States v.

Rodgers. 981 F.2d 497. 500 (11th Cir. 1993) (same).

- Onlv one court. to date, has considered the permissibility of applving

N .

UssG § 2A1.5(b)(1) in 18 U,S;C. § 1958(a) convictions. In United States v.

Caguana. 884 Fﬂ3d'681. £91-692 (7th cir. 201R), the Court of Appeals held_ﬁhat the

application wasjnot double cointing, Rut this case is troublesome and shouid not
control the coﬁrt's' examination here--in an over-20-page decision dealing
expansivelv with othef unrelated issnes. the discussion of 2A1.5(h)(1)'s
permissihilitv snans anproximately one paragraph that seems a "throw- away"
apoended to the decision. Tt lacks an in-depth vexamination of the case law
cpncerning ‘the .1958(3) statute's construction., or 2A1.5's intent (unlike the

argument ahove) and does not even cite one case decision in support of its

holding. The 7th Circuit in Caguana relied exclusivelv on the idea that double
. ; [ v

counting was allowed where no gu%deline Drovis{on prohibited it. This hmsvin
error. The court neglected to note that USSG § 1R1.3 and its commentary is that
specific prohibition (that eléments of the offense of conviction cannot be used as

an enhancement in determining the applicable guidelines range).

Tt is salient to note that the guideline provision directly tied to 18

11.8.C. § 1958(a) is 1JSSG § 2E1.4 and that this guideline begins at a base offense

level of 32 and directs the court to applv the level anpropriate to the
"underlving crim{nal conduct': We presume that USSG § 2E1.4's base offense level

of 32 inclides consideration of all element-related conduct. Also noteworthv is
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that the text of 1ISSG § 281,4 lacks anv enhancements.  If the 1I.S. Sentencing
Commission had desired to enhance 1958(a) defendants for anvthing, it is arguable

that it would have likelv mentioned so within the 2E1.4 text. Or mentioned §

: : v \ .
1958(a) in the 2A1.5 text or apolication notes. Perhaps, considering this, it is

argﬁaﬁle that the 1ong—used cross-reference to USQG § 2A1.5 is swperflumis and
onlv offars prosecutors a chance to up the base offense level to 33 with no stated
reason (or overs{ght) foy the past 30 vears. However. because 1ISSG § 2A1.5 is tied
onlv to five other statutes hv the Commission -i.e.. §§ 351(d). 3. 372, 1117,
and 1751(d)- this guideline goes out of its wav.to mention an enhancementvunﬁer §

2A1.5(b)(1) for the "pecuniarv wvalue" consideration that these five statutes
demonstrablv’lack.,while,ahcence of eviden;e is noﬁ'evidence of'abSence, we must
consider that the failireto specifically mention the cross-reference from 2E1.4 to -
2A1.5 that it was either not intended bv the Com;issibn or that the guideline was
nezligentlv written; Nevertheless. prosecutors have idéntifiéd(this Ehortcominz

and have e*oloited it effectivelv against'lQSS(a) defendants hecarise no-one has
noticed this issue since its implementation in 1990.

ﬁowever. (this is onlv the '"tip of the icebersg". and Petitioner here
asserts that ''grouping'' mav be where such double counting exacts greater harms.

Where USSG § 2A1.5(b)(1) effects a "multiple.punishment"
through ''grouping

B.
Petitioner challenges = second, aﬂditionaliimoact'of this impermissible

double cormting of 1SSG § 2A1,5(b)(1) which is exnerienced vhen the enhancement'’s

effect is auemented by "grouping’ using 11SSG §§ 3n1.2 and 301, 3.

A Petitioner 1is convicted of two offenses. Count one was 'attempted

kidnapning” in violation of 18 1.S.C. § 1201(d). for which he faced avSentence'of

"un to 20 vears''. Comnt two as the 1958(a) conviction for which he conld only he

sentenced to a statutorv maximum of up to 10 vears'. Tn Chanter 55 of Title 18.
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.conduct.

Section 1201 does nnt contain anv 'pecuniarv value' consideration element similar

to that found in § 1958(a) in Chapter 95 (i.e. consideration as ''receint

Fﬂrfher. the

of .. .promise or agreement to pav something of pecuniarv value ).

aobpropriate sentencing giiideline amplied to 1201(d) convictions. videlicet USSG §

2A4 .1, Adoes not contain anv enhancement for this '‘pecuniarv valiue" consideration

Perhaps the Sentencing Commission did not intend to make such provision.
or likewise mav have neglected to write it in. Then again. as no one has raised a

comprehensive challenge to these two applications. it mav have never been brought

\

to their attentlon to requ1re such consideration or actlon However considering

the Third Circuit holding in Knobloch, supra, where a conviction for hoth 18

u.s.cC. § 924(c) firearms possession and its predicate drug trafficking offense

means a court .cannot enhance. the drug trafficking offense’s sentence for its

~

‘associsted gnidelines firearms enhancemeht) the same principle should applv here.

Since 2A1.5(b)}(1) conduct is exnlicitly a 1958(a) of fense element, the enhancement

should not have augmented either the 1958(a) count's sentence or bheen carried over
to augment the Petitioner’s sentence on his 1201(d) count. Moreover--this should

be trile as hoth counts of the Petitioner's conviction spring from a common scheme

andwcourse of conduct.

However, it is the sentence imposed for the 1201(d) count conviction where

the Petitioner gets most of the time calculated into his sentence. This is hecause

cormt onoi "'attempted kidnéooing”l can be punished with.a range of "up to 20

vears'. Comparatively, the Petitioner's conduct in his 1958(a) conviction on count

" two where no one died and no one was injured by the plot exnosed him onlv to a

range of '"uo to 10 vears'. This 10 vear was intended to be a statutory maximum bv

Congress. However, due to the effects of "grouping™ under §§ 301.2 and 3N1.3, this

element of the 1958(a) statute is not onlv dnolicateﬂ' as the sentencing

enhancement throngh USSG § 2A1.5(b)(1) to the 1059(3) counf, but hecomes
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. punishment'

essentiallv "triple counted" (or “cumulatively counted') creating a "multiple

' when applied to the larger sentence exposure provided by § 1201(d).

The element of one count shld not logicallv be used to effect nunishment on

7

another coint where it not an element.

Pursuant to the "grouping’ provisions of the guidelines, the sentence for

the two counts of the Petitioner's conviction afe to be controlled hv the offense
which garners the-higher caleulated offense level. On count one, the court applied
USSG § 2A4.1 which starts - with a base offense level of 33 With_no applicable
enhancements. On countvtwoi the court applied USSG § 2A1.5 (through.the CrOSsSs~
reference from § 2F1.4) whiéh began with a hase offensellevel'of 33 to which the
four-level § 2A1,5(b)(1) enhanéement QaS'applied. This resulted in a final offense
level of 27 on coint two, Recause 37 1is higher.than,33, couﬁt two's offenSe level
controlled the grommed sentencing guidelines range for both counts. This 37 was
lowered -to 34 when the court épplied the three-level reduction for “acceptance of
responsibility” kfor taking a plea agreement) under USSG § 3FE1.1. The Petitiﬁner's

criminal historv determined in the pre sentencing report placed him in Category 2.

Recause of this, at offense level 34 and criminal history categorv 2, he faced 2

 sentencing euidelines range of 168-210 mqnths.

However. if not for this error. Petitioner asserts that he should. have

bheen cenfenﬁed in Necember 2016 at a ﬁalnulated Quldellnoq of fense level of no

greater than offense level 30, criminal historv categorv 2. Since hoth coimt ane

and count two had hase offense levels of 33, and thn four-level UéSG § 2A1.5(b)(1)

enhancement should not have been anplied due to prohibited impermissible double

counting violating USSG § 1R1.3's commentary,. neither count one's 33 or count
, Pt

two's 33 would have been greater than the other. ‘An offense level of 33 wouldvhave

thus covered the orouning of both convicted counts inder one offense level. After

aonlving the three-level § 3F1 1 reduction, the final offense lev01 would have
- 928 -



been 30. On  the sentencing chart, the intersection of offense level 30 and
criminal history category 2 recommends a sentence of between 108 and 135 months.
This range would have been commensurate with the statutory maximum of 10 years
(120 months) provided for in § 1958(a). This would mean that the Petitioner was

potentially oversentenced by a factor of 72 to 102 months. This is the kind of

guidelines calculation error that should compel relief under Rosales-Mireles v.

United States, 585 U.S., 138 S.Ct. 1897 (2018). As of the date of this filing,

with a correct guidelines calculation sentence in the 108-135 month ramge, the
Petitioner would have been released from custody as early as September 2022 (at
108 months) or in July 2023 (with 120 months) and approaching release in August
2024 (with 135 months). |

This "grouping error" is a double jeopardy multiple punishment. See generally

North Carolina v. Pearce, 395 U.S. 711, 718-19 (1969) (that the Double Jeopardy

Clause protects "against multiple punishments for the same offense'). Ironically,
"srouping' was supposed to '"prevent double punishment for essentially the same
conduct'. USSG, Ch. 3, Part D, Introduction commentary (''rationale for grouping
is to prevent the imposition of multiple punishment for substantially identical

offense conduct™); cf. United States v. Seligsohn, 981 F.2d 1418, 1425 (3rd Cir.

1992). The guidelines were written to treat "multicount convictions with an eye
towards eliminating unfair treatment that might flow from count manipulation" and
"in order to minimize the possibility that an arbitrary casting of a single
transaction into single counts will produce a longer sentence'. See USSG § 1A4(a)
policy statement. Further, the Sentencing Commission concedes that errors will
pop up as;the guidelines are used stating ''these rules may produce occasional
anomalies". See USSG § 1A4(e). This is such an anomaly. While it has likely
popped up multiple times in the last 30 years, and while it has impacted

hundreds, if not thousands, of federal prisonmers, it has gone umnnoticed and
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unaddressed. Thus, this is a novel claim and this is the first time a court has
had a chance to deeply examine and correct it.

The two aspects of this error persist through the Petitioner's ongoing
sentence. The application and multifaceted impacts of the USSG § 2A1.5(b)(1)
enhancement are non-frivolous showings of a double jeopardy injury. See United-

States v. Liotard, 817 F.2d 1074, 1077 (3rd Cir. 1987); United States v. Garcia,

919 F.2d 881, 886 (3rd Cir. 1990). The Fifth Amendment's Double Jeopardy Clause
protects a defendant from receiving multiple punishments for the same offense
imposed in the same proceeding. Moreover, Petitioner does not believe that
Congressional Intent was to allow prosecutors to manipulate 'grouping' to obtain
or effect an '"end run" around the 10-year statutory maximum in 18 U.S.C. §
1958(a) for the Petitioner's conduct. Through count manipulation and through this
unscrutinized sentencing enhancement, the Government obtained a longer sentence
against this Petitioner than what he would have otherwise received due to the
violations of the Petitioner's due process and double jeopardy clause rights.
This impermissible double counting and guidelines calculation error caused by
application of USSG § 2A1.5(b)(1) must be corrected. Therefore, the Petitioner
urges this Court to vacate his sentencence and remand for resentencing under the

"sentencing package doctrine' to correct it.
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II. Petitioner's conviction for "attempted kidnapping' under
18 U.S.C. § 1201(d) should be vacated as the statute is

constitutionally invalid
A. Because Congress did not enact a federal attempt liability statute

defining the ambit of criminal attempt, 18 U.S.C. § 1201(d) is void-

for-vagueness and overbroad; and the court's adoption of the

Model Penal Code definitions without Congressional authorization

violates the Separation of Powers doctrine

The Petitioner stands convicted on one count of "attempted kidnapping'
in violation of 18 U.S.C. § 1201(d) if he "attempts'" to perform an act
enumerated in subsection § 1201(a) -- that is, in attempting to ''seizg,
confine, inveigle, decoy, kidnap, abduct, or carry away and hold for ransom
or reward or otherwise'' any person. However, the statute does not define the
word "attempt''. Congress has not passed a federal attempt liability statute
despite many calls to do so. The use of "attempt" in federal case law is
troublesome because of the lack of a precise definition and the resulting
ambiguity on the bounds of that liability ensnares inchoate conduct that
should not suffice to establish a conviction. Because of this, Petitioner
asserts that 18 U.S.C. § 1201(d) is unconstitutional and should be
invalidated as ''void-for-vagueness' and ''overbroad" violative of his due
process rights under the Fifth Amendment. Further, because Congress never
authorized the courts to adopt and employ definitions from the Model Penal
Code, the court's use of these concepts violates the Separation of Powers
doctrine embodied in the Vesting Clauses of Article I, II, and ITII.
A statute can be invalidated as 'void-for-vagueness" and implicates a

criminal defendant's Fifth Amendment due process rights. Void-for-vagueness

doctrine is concerned with a defendant's right to fair notice and adequate

warning that his conduct runs afoul of the law. Gentile v. State Bar of

Nevada, 501 U.S. 103, 107-08 (1991). A statute is unconstitutionally vague

if "it fails to give ordinary people fair notice of the conduct it punishes"
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or "so ' : :
astandardless that 1t invites arbitrarv enforcement" Johnson v. United States, 576

U.S. 591, 595 (2015); United States v. W1111ams, 553 U.S. 285, 304 (2008); also

Connally v. General Constr. Co., 269 U.S. 385,v391 (1926); Hoffman Estates wv.
489 (1982). When a vegueness ‘is

Flipside, Hoffman Estates, Inc., 455 U.S.

contested, the court can declare the: statute "on its: face” (or facially) or by its

.applicatioh (or 'as- apolled"). A facial challenge establishes. that no set of

c1rcumstanees exist under wh1ch the statute would be valid. United States v.

Mitchell, 652 Fw3d 387,:405 (3rd Cir. 2014); citing United States v. Salermo, 481

U.S. 739, 745 (1987).-By cbntrast "an as-applied attack does not contend that a

law is unconst1tut1onal as written but that its aop11cat10n to a particular person
under Dartlcular c1rcumstances deprlved that person of .a constitutional rlght"

United States v. Marcavage, 609 F.3d 264, 273 (3rd Cir. 2010); Heffner v. Murphy,

745 F.3d 56, 55 (3rd C1r 2014), A statute is v01d for-vagueness if it (1) fails to
‘provide people of ordlnarv intelligence a reasonabl° opportunlty to understand the

conduct it prohibits; or (2) authorizes or even encourages arbitrary and

discriminatory enforcement'. United States v. Stevens, 533 F.3d 218," 249 (3rd Cir.

2008); quoting Hill v. Colorado, 530 U.S. 703, 732 (2000); also United States. v.

Fullmer, 584 F.3d 132. 152 (3rd Cir. 2009) The d13p051t1ve question for whether
the statute is unconstitutionally vague is not the 1nherent "lawfulness of certaln

conduct but the fair warning. See Omaechevarrla v..Idaho, 246 U.S. 343, 348 (1918).

In considerihg 18 U.S.C. §1201(d) we have no direction or definition. from Congress

of when inchoate conduct crosses a "point of no return" and "attempﬂ' begins.

Recause this is absent from the statute, the statute does not provide the requisite

"fair warning" and is unconstitutionally vague.

Due process bars courts from applying constructions of a criminal statute when

statute afe not. defined. Cf. Bouie v. City of Columbia, 378

the elemente'of that
U.S, 347, 353-354 (1964) ("fair warning is lacking...when a statute is expanded by
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judicial constructioﬁ");

In the American constitutional order; Congress writes and enact laws, not the
'Courté. Writing for the Supreme Court long ago, Chief Justice John Marshall wréte:
"The plain principle that the power. of punishment is vested in ;hé legislative, not
.in the judicial department. It is the legislature, not the Court, which is to

define a.crime and ordain its punishment." United States v. Wiltberger, 5 Wheat 76,

95, 5 L.Ed: 37 (1820). "It is commonplace that';ﬁe federal courts are courts of
limited jurisdiction,vand that there are no common. law crihes agaihstlthe‘United
States. TheAlegislativé authority'of the Union must first make an act a crime,
affix a punishment to it, and declare the'Court that shall have jurisdiction of the

offense." United States v. Hudson, 11 U.S. (7 Cranch) 32, 34, 3 L.Ed. 259 (1812).

"It is axiomatic that statutes creating and defining crimes cannot be extended by -

intendment, and that no act, however wrongful, can be .punished under a statute

unless clearly within its terms". Todd v. United States, 158 U.S. 278, 282 (1895)

(emphasis added); Keeble v. United States, 412 U.S. 205, 215 (1973) (Stewart; J. -

dissenting); also. Liparota v. United States, 471 U.S. 419, 424 (1985) ("The

definition of the elements of a criminal 6ffense.is'entrusted to the legislature,
particularly in ‘the case of federéi crimes, which are solely creatures- of
sfétute"). | | | |

vThe federal'criminal code does not contain a general provision for the crime
Vof attempt. Fedéral crimiﬁal_law-is purely statutory; there is no .federal common

law of crimes. Levy v. Parker,‘478 F.2d 772, 796 (3rd Cir. 1973); United States v.

Berrigan, 482 F.2d 171, 186 (3rd Cir. 1973) ("the interstices of federal criminal

law cannot be filled byiresort to common law preCedents"); cf. Central_Bank of

Denver v. First Interstate Bank of Denver, 511 U.S. 164 (1994) (that common law

-principles about aiding and abetting cannot be considered). Courts have taken a

-33 -



liking to the definition of "attempt' developed by the Mbdel Penal Code: in the

early 1960s. However, and most importantly, Congress has never enacted its

-proviSidns into law or authorized its use to delineate the law ofvat*empt Cf.

e. 8-» Unlted States v. Dav1s, 139 S.ct. 2319, 2325 (2019) ("only the peoples'

~

rnoreqpntatlves in Congres: may enact federal ‘criminal 1avw''); c1t1ng Hudson, _supra;

Unlted States v Bass, 404 U.S. 336, 344 (1971) ("While a court (should

these principles are not'substitutec for Congreéeional lawmaking"); cf.

1nterptet...
Gun Owners of Amerlca..Inc. V. Garland 992 F.3d 446 (6th C1r. 2021) ("What the

Supreme Court Has prev10uqlv said about 3 federal court s ability to create'a crime

is equally relevant_ to a federal agency's ability .to do so._gBecause crlmlnal

punishment usually represents the condemmation of the commnity, legislatures, not

agencies should define criminal activity') which cited Bass, supra, at 348 (on

‘courts).

Indeed. the drafters and proponents of the Model Penal Code "felt the

necessity for a statute" -- but that recommendation has remained unheeded by

Congress. Berrigan, supra, at 186; ibid'("The National Commission on Reform of

Criminal Laws, also racognizing the apparent void in the existing federal-criminal

code, has proposad 2 general attempt statute, applicable to every foderal offen%e

closely resembling:the Model Penal Code). Severaljbllls proposed such an attempt
liabilicy statute.. Even the Nixon -administration' advocatad addinp spP01f1c.
"attempt"" prov1<1ons to fedpral drug laws. See United States v. Everett, 700 F.2d .

900, 905 (3rd Cir: 19Q3) (notlnp that the Senate Dassed a b111 but uqed the word

'\

"endeavor" for "attempt'). BRut, as the Third Circuit noted in Berrigan,
"Nevertheless, the brute fact remains-that present federal criminal statutes do not

‘ contain this provision. And:for this court to:uphold these convictions in the

absence of such statutory authority would be te impose criminal liability upon mere
intent, where the will is t2 he taken for the deed, or as expressed in the Latin
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formula appearing in the Year Boo"s. Voluntas reputabltur pro facto'. Berrigan, .

supra, at 186; 1b1d at 190 and n.7 ("Congress has not yet enacted a law __thét

, prov1des'that inﬁeht plus act plus conduct constitutes the offense of attempt"
-ifreSpéctive of legal impossibility. Until such time as such legislative chahges;in
the 1aw takelplace, this court will not fashion a.new non-statutory law of criminal
attempt''). | | |

By employing the Model Penal Code aéfinition which was never enacted by
Congress, the Courts overstep their . authofity in ways ' that "violaté -the -

constitutional ~princip1e of separation of powers in a manner  that trenches

particularly harshly en individual liberty". Whalen v. United States, 495 U.S. 684,

690 (1980). "If Congress desires to go farther...it must speak more cleérrly than it

has". United States v. Skilling, 561 U.S. 358, 410 (2010); citing McNally v. United

States, 483 U.S. 350, 360 (1987).
‘'The question, in the absence of a federal statute providing a Clear, precise
definition, is what

"attempt' really means. There are too. many posited formulations
and the i-nc'ohsistencies and ambiguitieq pres’éntéd violate due proces‘s. We must

consider how a statute is .constructed with an analysis baced in how ' words should

be mterpreted as takmg their ordmarv contemporary, common meaning... at. the

time Congress enacted the statute". Wisconsin Cent. Ltd v. US, 138 S.Ct. 2067, 2074

(2018); quoting Perrin v. United States, 444: U.s. 37, 42 (1979); also.Util. Air »

RegUlé_tory Group.v’. EPA, 573 U.S. 302, 320 (2014) ("Courts must bear in mind the .

"fundamental cénon of statutory construction that the words of 2 statute must be
read in their context and with a view to their .place in the overall statutory -

scheme''); quoting FDA v. Brown & .Williamson, Tobacco Corp.. 529/ U.S. 120, 133

(2000).. The original iteration of .the federal kidnapping statute was passed .without

any'._proviSions prohibiting an "attempted" kidnapping. So, the analysis of "attempt"

must take into mind that when the Kidnapping statute was first péssed, as the
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an attempt" when -they" come.

: expanded notgby a

Lindbergh™ Act, the concept- of "attempt'" was heavily reliant on common. law

understanding of the term. Morrisette v. United States, 342 U.S. 245, 263 (1952)

: ("generally, where Congress”uses a common law term in a federal criminal statute.

without otherwise defining it, Congress is presumed to adopt the meaning given that

term at commonllaw"); also United States v.‘Nedley, 255 F.2d 350, .357 (3rd Cir.

1958). Historivally at common ]aw, attempt had been limited: to conduct. close to

the completlon of the 1ntended crlme. See People V. Wérblow, 241 N.Y. 55, 69, 148

N.E. 786, 789 (1925) (Gardozo, J.) - (holding that to constltute attempt, a

' suspect's-conduet must ' ‘carry the project forward within dangerous prox1m1ty to the

criminal end to be attalned"), also Commonwealth V. Peaslee, 177 Mass. 267 272 59

N.E. 55, 56 (1901) (Holmes. J.) ("recognlzlng that ''some preparat1ons may amount to

"'very near to the accomplishment of1.he_act"). The

"dangerous proximity" test determined how close one was to the threshold of the

“crime. Thls is because ‘the development of the law has stated that solicitations

were not attempts. inchoate conduct was not an attempt, Dreparatlon was not an

-attempt, conspiracy was not ‘an attempt;,See, e.8., Unlted States v..Delvecchlo; 816.

F.2d 859, 862 (2nd Cir. 1987),("A substantial step is not established by: proof ‘that =
defendants had met with SUppliers, ‘agreed. on terms,'and'provided beeper numbers
Such ev1dence, at nost establlshed a ''verbal agreement" which, w1thout more, is
lnsuff1c1ent as a matter of law to support an attethed posse591on ﬂonv1ctlon .

- However, 15 years after the Model Penal‘Code drafters wrote'thelrzdef1n1t10n,

the courts began adopting it*idespite (or‘in'sp{te of) the lack of'Cong?essional

" action to ena ct a federal attempt liability statute. This adoptlon whlch radic ally

contrasted w1th prev1ously used 11m1tat10ns of attempt, and. applied the requ1renent v

that intent to comm1t the crime needed to- be aeeompanled by a- substant1a1 step and

‘thus “ushered in a broader view of attempt. The ambit of cr1m1na1 attempt liability

change or clarification of statute, but by an edict of the court

-36 -



without any express instruction by Congress. These' competing definitions have

¢reated many pitfalls due to .the vagueness of the term "attempt” and how the law is

being executed against defendants. The courts essentially created a non?statutofy

crime.
Whlle the Model Penal Code's attpmpt 11ab111ty claims are simply stated, they

do . not ,prov1de bright lines for application. " The widentification. of when a

substant1al step begins, like the 1dpnt1f1cat1on of ~attempt 1tse1f is necessarily

a matter "of degree". United States v.. Coplon, 185 F.2d 629 633 (an Cir. 1950),

quotlng Cmnmxmmalth v. Peaslee, supra. They varv depend1ng on. "the partxcular

facts of mach case'. Unlted States v. Ivic, 700 F 2d at 66. The etatement that ‘a

substantlal step must be somethlng more. than mere prnparatlon, yet may be less

;than the last act necessary beforn ‘the actusl vommlssmn of the subqtantlve crlme

creates too wide an .ambit, too broad a dragnet to prov1de SUffl”lent fa1r notice.

VCf._Un1ted States v._anley, 632 F.2d 978, 987 (2nd cCir.. 1980). In an age of

positive law, the definitions should not shift from case to-case because that leads
to arbitrary and hnevén justice that would run -counter to the nend'for "fair
warnlng .and offend fundamental fairness and equal protectlonln ways that would

,undetmlne the desired universality of law. The ‘quandaries caused by the fallure of

Congress to state a precise.definition left courts to overstep: their vasted powers

to redefine "attempt" 1law which courts have ‘since lamented as a "perplexing

problem”, a "subtle concept" and in'similar.languagé that any ordinary citizen

should find concernihg'anduélarmingly inconclusive. United States v. Sﬁallworth,
543 F.2d 1038, 1039, 1040 (2nd Cir. 1976)4."$o not all solicitations qualify, but

" some do". Martinez v. Attorney Genera] :905 F.3d 281, 286 (3rd C1r..20‘8) Theqe

problems have been. cal]ed "much-mooted" "intricate and difficult", "one of the /

most intereStiﬁg and difficult problems of ' the criminal law", reflecting
amblvalence as to how far *He governlng Prl;P*]a should f0ﬂns on tHo dangerousness
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"vagUeness that leads -judges to mnote a shoulder-shrugging

.+ dice or draving of lots.

‘adjudge any act criminal not declared to be so by statutory enactment'.

of the actor's conduct". See Rerrigan. supra, at 187, and n.29-34. A type of
"some do, some don't"

‘murkiness to the definition cannot conceivably satisfy a defendant's due process

rights or constitute fair notice any more than justice hinged on the throw of a

"Common- 1aw crimes, especially those fbrmulated'in'Vaguevterms,:are considereﬁ

serious threats to llberty". A. Denning Freedom. Under Law, 41-42 (1949). "He who

accuses one of any offenee mist put his finger on some ‘act-of Congresq denounc1ng

that Dartlcular conduct as erlmlnal -In -Re . K1ng,.46 F. 905 (6th Clr. 1891).

federal_courtlhas no common law jurisdiction of crimes “and therefore no power to
United

—

: States v. Irwin, 26 F. Cas. 544 (D;Ohio 1851) (describing the lack of a clear
: ' ~

statutory definition as '

_ inconsistencies in

50 indefinite and unzertain that it should not be enforeed");,however cf. 18.U

satisfy due process.

"a defeet‘of power to punish in the event: of ‘trial and

conviztion"). Comparatively, the lack of a clear definition should render.a law
- Comp v, the_ 4

.unenforceéble; See, e.g., Ashton v. Kentucky, 384 U.S. 195 (1965) (on common law

"zriminal libel" definition, holding "elements of thée crime ware
.S.C.

§2113(a)'(tying ettempt'to specific, clear elements of "by force and violence;’orv

vby intimidation, attempts to take').

Ambiguity concerning the ambit-of-e crimina1 statute should be recolved in

favor of lenity.. See Sk1111ng, supra, at 410; c1t1ng Callanan V.. Un1ted States, 364

u.s. 587, 596 (1969) and Rewis v. Unlted States, 401 U.S. 803, '81?'(1971) To

"a penal statute must def1ne the ﬂrlmlnal offense (1) with

suf1c1nnt deflnlteness that ordinary pepple can,ﬂunderstand what conduct . i

" - prohibited and (2) in a2 mannsr that does,not encourage arbitrary and-diSCriminaie

enforcement'; Skllllng. 130 S. Ct. ?806 2927~ 2928; citing Kolender v. Lawson,. 461

U.S. 352, 357 (1983). .In. Berrigan, . the Third Circuit stated _that one of the
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following teachings from analyz1ng the 1aw of attempt is that "We must not

geweral1ze in the law of attempt' .,Berrlgan, supra, at 187..

Where current attempt jurisprudence casts too wide a net is in the

Aamb1gu1t1es of what  solicitations are and are not a substantiel step, what

¢
§ pre ratlon crosses the line, vhat ﬂonsplra*orIQI anﬂ plannlng conduct crosses the

11ne Retause mere preparatlon is not an attempt many sol1c1tat10ns are not, and

_where planning stops belng 1nchoate and . becomes attempt is not. clear..Whlle the

“desire of the Model Penal Code drafters was to broaden the -ambit of attempt.

¥ - liability, there is a question '"of degree' that this broadenihgTCaptures too much

~ conduct that falls short. That is why it is important that Congness draft. debate,
because the application of the definitions for' a non-statutory crime
‘ - the _

created by the Courts has become dangerous toAneed to. fairly warn.. -

and enact,’
o : The old principle of "Nulla poena, sine lege" -- that no punishment without a
Taw~ahthorizingJit~shouid“hpid—here;fTherefnéedetn-tE'?Hrempiicit—“faf%*warning"“"‘

of the conduct prohibited. Attempt law at the federal level does not have such

: direction from Congress -- and it sorely needs it. But this lack of Congressional
: , : &

_;——*T***—aétﬂ was- a invitation—for

non-statutory crime of attempt. If

"attempt...consists of steps ‘taken in

- furtherance of an indictable offense which a person attempting intends to carry out
if he Can.'As we have seén'thére can be a long'chain of such steps and it is
necessary ‘to have some test by wH1Ch to decide that the partlcular 11nk in the

.. chain has been reached at which the crime of atrempt has. been achieved. That link

will represent-the_actUS reus. of attempt''. See J.W. Cecil TqrnerVKenny's.Outlines

" of Criminal Law, 79 (16th ed. 1952). However, what: "1link" in the chain constitutes

the threshold answer is a question only for Congress to answer. :
’ . ' u o J
~In the meantime, the federal government and.the courts have overstepped the

metes and bounds of their powers as limited by the Vesting Clauses by usurping the
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o e g b

“intended".

| hp subqhntlvo offense of kﬁnnomng See ‘§1201(d);

- abductsz, or carries away and.holds for ransom or reward or otherwise

f 1'idnapoing See

"‘¢e~ Hattaway. v. United Qtates..

responsibility in the shadow of Congress's failures to act. Further, until that

link is defined, the law of attempt is not suffi.cj:iently clear to satisfy due

process. In these situations, ''the rule of lenity has bearing if, after full

“examination of a particular 'statute, an inquiring cotirt mist guéss at what Congress

United States v. Meade, 175 F.3d 215 (1st Cir. 1991). Therefore, 18

U.S.C. §1201(d) should be invalided as void-for-vagueness and overbreadth and this

Court should issue a writ to effectuate a vacatur of the Petitioner's conviction on

Count One of the Information.

3, Thé Potitioner's conviction should he vacated due to 2 claim of
egal 1nnocance becaluse Nis condur't—f]'oes not. meet the elazments

_IG—C_§T2W"W—

The text of 18 U.S.C. § 201(d) is remar‘(ablv short ‘and opzrates chlnf’ly by

rOfprencn "Whoever attempts to. violate subqactlon (a) ' -~ subsection (a) being

The substantive crime is

defined as 'Whoever unlawfully -seizes, confines, inveigles, decovs, kidnaps..

" is guiltv of
201( a). The elements of 9tt=>"1'5ted ‘«:idn_a-ppingv-,_ based on the

combined texts of hoth suhser‘tlon (a) :md (d) are that a person (1)‘sattémpts to (2)

unlawful,l-v ,selze, confl.ne,' invei g‘le decoy, kidnap, abduct, or carry-away and hold

a person; (3) for ransom, reward _or- any. other re’mon or purpose, (&) and. f‘ﬁ 59 in
a way that touches upon Jnterqtate commercs to co"m1t or *further the ! 1dnapp'1n_s;.
399 F.24 431 (5th Clr 1968\' United States wv.

‘asserts "attempt” 1is unconstitutionally

 McRryan, 553 F._2d 433 (5th Cir. 1977) In the previous sectlon ‘the Patitioner -

vagua and ‘overbroad and that fatally
undermines the vs lidity oL_ §1201(d) In this sectlon, the Petitioner asserts that

his conduct did not meet the operatwn elements required by cubsectlone (a) and -
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'commlt w1th force or fraud".

(d).

. Because §1261(a) employs seven specific verbal actions, the "attempt" must be:
tied to the actions of those verbs. This construction is:necessarily disjunctive. A"
defendant must be accused of an (1) "attempt to seize";d(Z) "attempt to confine";

(3) "attempt'to inveigle"; (4) "attempt to decoy"; (5) "attempt to kidnap“; (6)

"attempt. to abduct”; and/or an (7) "attempt to carry away and hold" a person for

ransom, reward, or otherwise. See United States V. McInnis, 601 F.2d 1319 (5th Cir.

1979) ("although comprehensive language was. used to cover every possible variety of

kidnapping, 18 U. s. C. -§1201 does not make either all abductlons or even every

seduction of v1ct1ms ‘a federal crlme') There is a necessarv element of an actua1~

force, fraud deception, or coerc1on, essential to the: cr1me. Unlted States v.

Healy, 376 U. S 75 (1964), also Gooch v. United States, 82 F.2d 534 (193‘), cf. 18

u.s.c. §2113(a) (where attempted bank robberv 1nextr1cab1v ties attempt liability

'to clear element of "by force or v101ence or by 1nt1m1dat10n attempts to take').

Thls 1mp11cates that the statute text was not satisfied with a mere "1ntent to

The nature of-the "force or fraud" was inextricable
from the conduct and implied- that an attempt tled to an act of force or fraud must
necessarlly be at a threshold of the crime. Perhaps even. an act1ve enoagement w1th«

the V1ct1m at the threshold of trying. See Unlted States v. Macklln, 671 F.2d 60

(an C1r. 1982) Comparatlvely, the law does not state "or consplres or prepares to
do so". Consplracv conduct is covered by 18 U S.C.. §1201(c) Ry applylng a- model
penal code def1n1t10n of attempt the court. overstepped by creatlng ‘an non-

statutory expan31on of the law that. punishes mere ‘intent in a way Congress did not

.. explicitly intend. - o )

As explained in the '"Statement of the Case" hereinabove,kthe Petitioner's

conduct was. essentially a '"verbal agreement" and . "plannlng of the crime in

d13cuss1ons with' a conf1dent1al 1nformant and undercover federal agent This was:
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merely preparatory conduct and conspiracy conduct remote from the -threshold of the
crime -- and remote fromf the specific verbal actions ‘of 18 U.S.C. §1201(a). See

Delvecchio, supra, (where conduct that a defendant met with suppliers, agreed on
terms, and prov1ded beeper numebrs could only °stabl1sh a ''verbal agreement" and
was. insufficient to support - attempt liability). |

Petitioner concedes .that it is altogether possible his conduct rose’ to the '
level that would have supported a conviction for 'conspiracy to kldnap under- 18 -

U.S.(:. §1201(c) - which requ1res ."~two or mor_'.e persons conspire to v1_olate this

section and one or more of. such persons. do any overt act to effe ect the . ’)‘)_]‘-"Ct of

the conspiracy'. However. he could not be so oharged because a defendﬂnt r"—mnot'

engage in a "conspiracy” with sither am undercover agent or conf1dent1a1 ‘informant.

Sea United States v. Lewis, 53 F. 3d- 29. v3 (4th Cir. 1995) ("because conspiracy is

/premised upon: an agreement to commit an unlawful act, am underooverf government

agent or govérntnent informant cannot supply. the necess_ary agreement to form a

vconspiracyi‘); United St.ates V. Wright.. 63 F.3d 1067, 1072 (11th Cir. 1995)

(defendant_ cannot be fconvicte,d of conspi.ring with 2 confidential ;infornlant); also

United States v. ')e<1mone 119 F.34 217. 223 (an Cir. 1997) (same); United States

1997) Umted States v. onzalez, 967

Vaeguez. 113 F. 7'3 '483 387 (an Cir.

F Supp 326 (1997) (or with undercover. agent) Um ted States v. (‘ar‘cm 89 F. 3r‘ 362 3

365 (7t‘1 Cir..1996) (qame) Um.ted Gtates v. ‘{ayes, 775 F. 2(‘ 1279, 1283 (Ath C1r

1985).

Recause the concept of :’att'e,mp‘t” is too murky and imprecise, and lacks the
i.nt"ent of Congress in the form of a faderal ‘attempt .liabiAlty stetute-;. 18 1].S.C.
§1201(d) is impermissibly ‘vague and“ violates the Petitioner's due process rights.
‘Further. the Petitioner asserts he did not meet - the _elemen’t-s of .§1201(d)'v as it
requires qn attempt of the aetions proscribed §i.201(a).-3ecause there is a failure .

to meet these elements, the Petiticner is legally innocent on Count One. of the
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Information filed against him. Tn the interests of justice. his conviction on this
count - should be vacated.  As it presently. stands. his convicted ccnduét, of
:;13nni‘ng_.‘ conspiring, agreeing, and driving around town in the pfocess of planning-
_-was far -too removed and remote from any try of force or fraud. Tt essehtiallly
cqnétituted nothing more than a fof-m of "mere :intent" that is an "attempt’ to
attérﬁpt"_'-- an actus reus that no ifede.ra,l ‘court has ever rgco_gnized as valid to

sustain a conviction. ¢
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III. Other considerations this Court should consider

A. The passage of time should not bar relief

Various procedural excuses and protestation that finmality is absolute should
not been relied upon to deny this Petitioner corrective relief for his
constitutional injuries. It should never be too late to correct an error of
constitutional magnitude in a prisoner's conviction or sentence -- especially if

the denial of relief leaves him in prison unheard. See Chessman v. Teets, 354

U.S. 156, 165 (1957) (seven years after conviction: 'The overriding responsiblity
of this Court is to the Constitution of the United States, no matter how late it
may be that a violation of the Constitution is found to exist...We must be deaf
to all suggestions that a valid appeal to the Constitution, even by a guilty man,
comes too late, because courts, including this Court, were not earlier able to

enforce what the Constitution demands".); Herman v. Claudy, 350 U.S. 116, 123

(1956) (eight years after conviction: "the sound premise upon which these

holdings rested is that men incarcerated in flagrant violation of their

constitutional rights have a remedy'.); cf. Day v. McDonough, 547 U.S. 198, 215

(2006) (Scalia, J. dissenting) (where habeas petitions entertained 40 years, 36
years, 23 years after filing petitioners were sentenced).

If habeas litigation is more about navigating inconsistent procedural bars
and never getting to examining constitutional injuries, we have lost our way and
should be ashamed of the monster we allowed to be born. Today, thousands of
federal prisoners languish while over 99.57 of habeas claims are denied or
dismissed before anyone asks about the constitutional injury.

B. The novelty of Petitioner's claims should have resulted in their being
heard sooner

Claims that are "novel" rarely come to the courts quickly. They do not pop up
fully formed ready to be employed to rescue an imperiled prisoner. They take

time. Often they go from an initial "gut feeling'" that something is not correct.
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It may not be expressable quickly in words. It often requires reading across
varied and disparate areas of the law to "conmect the dots'. Extensive research
is required. Extensive drafting and re-drafting to ensure a claim is articulated
precisely so another person can say 'yes, something is wrong here". Lawyers,
typically don't want to engage in such an investigation because at the onset,
they do not see guarantees that the path leads to a destination.

"As Supreme Court precedent shows, a remedy does not provide a prisoner with
a 'meaningful opportunity' and is therefore constitutionally deficient if it does
not allow a prisoner to present a collateral challenge at a meaningful time" ....
"The timing of a remedy's availability can be the difference between

constitutional deficiency and constitutional sufficiency'. McCarthan v. Dir.

Goodwill Industries Suncoast Inc., 851 F.3d 1077, 1135-36 (11th Cir. 2017). An

issue's novelty and late-blooming should not be a bar to relief -- cause for
relief has been found to exist "where a constitutional claim is so novel that its

legal basis is not reasonably available to counsel'. Reed v. Ross, 468 U.S. 1, 16

(1984). "It is the nature of our legal system that legal concepts, including
constitutional concepts, develop slowly'. Reed, supra, at }5; also Engle v.
Isaac, 456 U.S. 107, 135 ("principles of comity and finality must yield to the
imperative of correcting a fundamentally unjust incarceration"). It is never
acceptable "that finality, standing alone, provides sufficient reason for federal
courts to compromise their protection of constitutional rights". Reed, supra, at
15. The claims raised herein are novel, but that they have been denied is very
troublesome.and disconcerting because they are "significant question(s)... which
has not yet been decided by controlling precedent, or which is fairly doubtful"
and "important to" or "so integral to the merits of the conviction in which the
defendant is imprisoned that a contrary appellate holding is likely to require

reversal of conviction'. United States v. Miller, 753 F.2d 19, 23 (3rd Cir. 1985)

There was sufficient cause and prejudice because the Petitioner points out that
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he was oversentenced. See Molina-Martinez v. United States, 587 U.S. 189, 200

(2016) ("a defendant who shows a guidelines miscalculation has demonstrated a
reasonable probability of a different outcome" - the definition of ''prejudice");

also Strickland v. Washington, 466 U.S. 668, 689 (same); United States v. Olano,

507 U.S. 725, 732-35 (1993) (focusing on whether error affected the outcome and
affected "substantial rights").

The denial of a hearing on the merits has meant that justice has been denied.
"Judges do not knowingly leave substantial errors uncorrected". Miller, supra, at
23. By leaving the errors complained about hereinabove, there is the potential

for a grave miscarriage of justice being allowed to persist. Khattak v. United

States 273 F.3d 557, 563 (3rd Cir. 2001); also Herrera v. Collins, 506 U.S. 390,

404 (1993) (fundamental miscarriage of justice exception grounded in equitable
discretion of habeas courts to ensure that federal constitutional issues do not

result in wrongful incarceration); United States v. DeLuca, 899 F.2d 503, 506

(3rd Cir. 1989) ("habeas relief is generally available to protect against
fundamental defect which inherently results in a complete miscarriage of justice
or an omission inconsistent with the rudimentary demands of fair procedure")

citing United States v. Addonizio, 442 U.S. 178, 185 and Hill v. United States,

368 U.S. 424, 428 (1962). This Court has remarked that 'the very nature of the
writ demands that it be administered with the initiative and flexibility

essential to ensure that miscarriages of justice within its reach are surfaced

and corrected. Harris v. Nelson, 394 U.S. 286, 290-292 (1969). However, with the
denials of access to a '"hearing on the merits" and to justice thaf this
Petitioner has experienced, his experiences mirror those lamented in Phelps v.
Alameida, 569 F.3d 1120, 1141 (9th Cir. 2009), cert. denied 558 U.S. 1137 (2010)
in which Circuit Judge Reinhardt criticized that the case took 11 years to travel

up and down the federal judiciary apparatus three separate times' and '"no less

than 12 federal judges and 9 supreme court justices" were asked to intervene, but
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"in all this time, not a single federal judge has once examined the substances of
Phelps' claims. Despite all the procedural hangups, "a critically important part
has been overlooked. Over 11 years ago, a man came to federal court and told a
fegeral judge that he was being unlawfully imprisoned in violation of the rights
guaranteed to him by the Constitution of the United States. More than 11 years
later, not a single federal judge has ever once been allowed to seek to discover
whether that claim is true. Ibid. Let's not repeat such déprivations in the case

at bar.

C. Petitioner has an actionable claim of ''legal innocence' and this
Court should apply the Menna-Blackledge doctrine

If the Court agrees with the Petitioner's assertions in Section II above, he
would be legally inmocence of 18 U.S.C. § 1201(d) and his conviction would be
vacated. In 2004, Associate Justice Kennedy wrote: "The law must serve the cause
of justice... Perhaps some would say that [Petitioner's] innocence is a mere
technicality, but that would miss the point. In a society devoted to the rule of
law, the difference between violating and not violating a criminal statute cénnot

be shrugged as a minor detail". Dretke v. Haley, 541 U.S. 386, 399-400 (2004)

(Kennedy, J. dissenting). Legal innocence is not a technicality. It is essential
in a nation placing primacy on the 'rule of law'. Virtually all rights of a
criminal defendant in our constitutional order are "merely rights not to be

convicted". Flanagan v. United States, 465 U.S. 259, 267 (1984); also at 266

("more than a right not to be convicted - it is the right not to be placed in
jeopardy, that is not to be tried for the offense'). The Third Circuit held "In

short, legal innocence counts as innocence'. United States v. James, 928 F.3d

247, 253-254 (3rd Cir. 2019). "The weight of authority clearly supports treating
a claim of legal innocence as an adequate assertion of innocence'. Ibid. cf.

United States v. Hamilton, 510 F.3d 1209, 1214 (10th Cir. 2007) ("mere assertion

of a legal defense is insufficient, the defendant must present a credible claim
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| of legal innocence'); United States v. Cray, 47 F.3d 1203, 1209, 310 U.S.App.DC
329 (DC.Gir. 1995). = |

When a statute is unsalvagably "void-for-vagueness', the vaernment should _
not have had the right or power to charge a defendant. This Court developed the
"Menna-Blackledge doctrine' and held that an unconstitutional statute denies the

Government its power to prosecute and obtain a conviction. See Blackledge v.

Perry, 417 U.S. 21, 30 (1974) (an unconstitutional statute "implicates the: very
ferry ’ ,

power of the State to proSecqte Defendant")j and Menna v. New York, 423 U.S. 61,

63 (1975) ("fhe state may not convict him'' under Uncoﬁstitutional stafute, "no
mattér_how validly his factual guilt is established"). This doctrine brecludes
the Government from "haling a defendant into court on a charge'. Menna, ibid.
Pleading guilty by a plea agreement does not bar a challenge to a statute's

constitutionality. See Class v. United States, 138 S.Ct. 798, 803-806- (2018).

This Court recently stated clearly: "a conviction under an unconstitutional law
is not merely erroneous, but it is illegal and void and canmnot be a legal cause

of imprisonment'. Montgomery v. Louisiana, 136 S.Ct. 718, 730 (2016). Thus, this

Court should intervene and ''yield to the imperative of correcting a fundamentally

unjust incarceration". Engle v. Isaac, supra at 135; Dretke, supra, at 399-400.

D. If habeas relief is unavailable, this Court can issue a
Writ of Audita Querela or Writ De Homine Replegiando through
the All Writs Act

—

This Court, in United States v.vMo:gan,'346 U.S. 502, 506 (1954), hinted at

the substantial power of this Court to grant ancient writs.in order to fashion a
remedy under the All Writs Act, 28 U.S.C. § 1651(a). |

Audita Querela is an "ancient writ' that emerged‘during the reign of Edward
III and has a long‘record of being employed "to challenge a judgment that, while
vjustified, at the tiﬁe it was rendered, has been piaced in question by

subsequently discovered evidence or by a new legal defense". Gore v. United
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States, 2009 U.S. Dist. LEXIS 15403 at *3 (D.NJ Feb. 20, 2009). It is available
where a Petitioner raises: (1) a valid.legal objection; (2) to a judgment that
arises after the judgment is entered, (3) not redressable by osome other means.

Muirhead v. AG of the United States, 262 F.Appx. 473, 474 (3rd Cir. 2008). It

requires a. legal defect in the underlying judgment. Muirhead, supra; United

States v. Holder, 936 F.3d 1, 5 (1st Cir. 1991).

the Writ De Homine Replegiando is of even more ancient origins, older than
habeas corpus, Qith roots in the 11th century shortly after the Norman Conquest.
Its purpose was ''for replevying the man'" =- ensuring a release from prison
_because. of an illegal detention under an unconstitutional étatute. In US legal

history, it was often associated with freeing "free Blacks" and escaped slaves

under federal laws aiming to keep them in bondage. See, e.g. Elkinson v.

Deliesseline, 8 F.Cas. 493 (Cir.Ct;SC 1823) ("with a view to try the question of

the validity of the law under which he is held in confinement'); In Re‘Martin,'16

F.Cas. 881, 2 Paine 348 (Cir.Ct SDNY 1800) ("If the act of Congress is
unconstitutional, we see no objection to issuing of a homine replegiando");

United States v. Scott, 27 F.Cas. 990 (D.Mass 1851) ("‘we must of necessity decide

upon the constitutionality of an act of Congress"); cf. Prigg v. Pennsylvania, 16
Peters (41 U.S.) 539, 10 L.Ed. 1060 (1842). Because the Petitioner here asserts a
challenge of legal innocence vis-a-vis the constitutionality of 18 U.S.C. §

1201(d), relief via a Writ ﬁe Homine Replegiando is pfoperly situated.
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CONCLUSION

The Supreme Court should intervene to provide relief by granting issuance of
an extraordinary writ -- either habeas corpus, audita querela, or de homine
replegiando. The issues complained of here are grave, and the risk of irreparable
harm is unacceptable in our Constitutional order. "Interests in finality in
sentencing must be at a lower ebb when one of a group of sanctions offends the
Constitution. Collateral review 'does not encompass all claimed errors in
conviction and sentencing, but it does encompass an error of constitutional

magnitude'". See United States v. Black, 2019 U.S. Dist. LEXIS 7589 at *18 (W.D.

Pa Jan. 16, 2019); citing Bousley v. United States, 523 U.S. 614, 621 (1998). The

Petitioner's simple request to be heard once on the merits of his claims of
constitutional injury have been delayed and denied for too long. I ask this Court
to consider the question, posed by one of your members almost 9 years ago:
"What reasonable person wouldn't bear a rightly diminished view of the
judicial process and its integrity if courts refused to correct obvious
errors of its own devise that threaten to require individuals to
linger longer in federal prison than the law demands?"

-- United States v. Sabillon-Umana, 772 F.3d 1328, 1334 (10th Cir. 2014). Or of

an older sentiment, no less true:

"That a party should have a right to his liberty, and no remedy to
obtain it, is an obvious mockery, but it still greater to suppose
that he can be altogether precluded from his constitutional remedy
to recover his freedom."

-- Elkison v. Deliesseline, 8 F.Cas 493 (Cir.Ct.SC 1823)

PRAYER FOR RELIEF

For the reasons set forth hereinabove, Petitinoer prays that this Court will
issue relief by granting a Writ of Habeas Corpus, or a Writ of Audita Querela, or

a Writ de Homine Replegiando.

DATED: NG\@/\%A«}I W5




