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MEMORANDUM OPINION, S.D. KELLER, JUDGE June 16, 2006
On Sunday, April 12, 1987, at approximately 10:00 p.m., Petitioner David

Sattazahn and his co-defendant Jeffrey Hammer hid in a wooded area behind Heidelberg
Family Restaurant. ' They hid in the same area several times before in order to determine
what time the manager came out at night with the bag of money collected that particular
day and on which day the restaurant did the most business. Preparing to rob the manger,
Petitioner carried a .22 caliber Ruger semi-automatic pistol and Hammer carried a 41
caliber Magnum revolver. When Richard Boyer, the manager, closed the restaurant and
began walking to his car with the deposit full of the day’s receipts, Petitioner and
Hammer, with guns drawn, demanded the money.

‘When confronted by Petitioner and Hammer, Mr. Boyer raised his hands but
threw the bag of money over his head Peutwner diered him to retrieve the bag and
bring it back to him but When.‘Mr ABo;er walked over to pick up the bag, he once again
threw it, this time towards thetf'})glf &(;f tfié gesi:aur(;it The bag went over the corner of the

roof, landing on the parking IQ;J ‘;&g;ﬁigg_the building: Mr. Boyer turned and ran towards



the sarﬁe corner of the building, and Hammer heard a shot fired so he also fired a warning
shot in the air. Defendant fired his .22 five times and Mr. Boyer fell to the ground.
Defendant and Hammer grabbed the bank deposit bag and retreated back to the woods
where they had left their three-wheeler. Mr. Boyer died as a result of his injuries - two
gunshot wounds in the lower back and one each in the left shoulder, the lower face and
the back of the head. The two slugs that were recovered from Mr. Boyer’s body, as well
as the five discharged cartridge cases collected from the crime scene v;/ere identified as
being fired from the .22 caliber Rﬁger semi-automatic gun purchased by Defendant.

Following a trial, a jury convicted Defendant of first, sécond, and third degree
murder’, robbery?, two counts of aggravated assau}t3 , possession of an instrument of
crime, carrying a firearm without a license®, criminal conspiracy’ to commit third degree
murder, robbery, aggravated assault and possession of an instrument of crime. The
anorable Scott D. Keller presided over the trial. On May 10, 1991, because the jury
deliberated for three and one-half hours and was unable to reach a unanimous decision on
death or life in the sentencing aspect of the trial, this Court dismissed the jury as hung
and imposed a statutorily mandated sentence of life imprisonment without possibility of
parole.

On September 19, 1991, Defendant pled guilty to a plethora of burglary and
robbery charges in Berks County, for which he was sentenced on February 14, 1992. On

that same date, Defendant was sentenced to life imprisonment on the first degree murder
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conviction along with the remaining charges from the trial which had not merged. On
March 12, 1992, Defendant appealed his homicide conviction to the Pennsylvania
Superior Court. Shortly thereafter, on March 17, 1992, Defendant pled guilty to third
degree murder in Schuylkill County for a murder he commitied in 1987. He also pled
guilty for burglary charges in Lebanon County on April 1, 1992,

A new trial was granted by the Superior Court on July 30, 1993 due to an error in
the trial court’s jury instructions. The Commonwealth filed for allowance of appeal and
* the Defendant filed for cross-appeal. The Supreme Court of Pennsylvania initially
granted the Commonwealth’s motion for allowance of appeal on April 15, 1994 and
denied Defendant’s cross-appeals on that same date. However, on December 30, 1994,
the Supreme Court dismissed the Commonwealth’s appeal as improvidently granted.

On March 9, 1995, the Commonwealth filed a Notice of Intent to Seek the Death
Penalty in the retrial and gave notice of a new aggravating circumstance. This was
attributable to the fact that Defendant now had a si gnificant history of felony convictions
involving the use or threat of violence to the person, based on the guilty pleas entered
during his sentencing in the instant case and while his direct appeal was pending. After
briefs and arguments by the parties, this Court denied the motion filed by Defendar;t’s
attorney, John S. Elder, Esquire to Prevent the Commonwealth from Seeking the Death
Penalty and from Adding an Additional Factor in his retrial. Defendant appealed this
denial on June 26, 1995 and on April 18, 1996 a panel of the Pennsylvania Superior
Court affirmed this Court’s judgment. The Supreme Court of Pennsylvania denied

Defendant’s petition for allowance of appeal. Defendant’s second trial was scheduled



when the Supreme Court of the Uﬁited States denied his Petition for Writ of Certiorari on
October 6, 1997,

At his retrial on January 22, 1999, Defendant was found guilty on all charges and,
this time, during the penalty phase hearing thé jury found the two aggravating
circumstances outwei ghed the mitigating circﬁmstances and therefore returned a verdict
of death. Defendnat was sentenced to death on Fébruary 16, 1999 and ten days later he
filed his appeal to the Supreme Court of Pennsylvania, which affirmed the sentence on
November 27, 2000. Certiorari to the Supreme Court of the United States was granted on
March 18, 2002, to review the question of whether the Commonwealth had the right to
seek the death penalty in his retrial for first degree murder. The decision of the Supreme
Court of Pennsylvania was affirmed on January 14, 2003.

Defendant then filed a pro se petition seeking relief under the Post Conviction
Relief Act, 42 Pa.C.S.A. § 9541, et seq. (“PCRA™) on June 6, 2003. A counseled
amended petition was subsequently filed and supplemented two times. The
Commonwealth responded and hearings were held on October 25, 2004, November 22,
2004, January 20-21, 2005, February 16, 2005, and July 13, 2005. Briefs were submitted
by the Defendant, represented by the Federal Defender’s Association, and the
Commonwealth of Pennsylvania. Arguments on the briefs were heard by this Court on
March 8, 2006. On March 31, 2006, this Court issued an Order denying the Defendant
the relief of a new trial based upon allegations in his Amended PCRA of trial error and/or
ineffective assistance of counsel. This Court found that all alleged trial errors Were either
previously litigated, waived or did not so undermine the truth determining process that no

reliable adjudication of guilt or innocence could have taken place. This Court also found



that all allegations of ineffective assistance of trial counsel were meritless or did not so
undermine the truth determining process that no reliable adjudication of guilt or
innocence could have taken place. This Court did, however, find that the allegations as to
trial counsel’s ineffectiveness to investigate and present an adequate mitigation case in
the penalty phase of the trial had merit, and granted the Defendant relief in the form of a
new penalty phase hearing.

Both the Commonwealth and the Defendant ﬁled timely appeals to this Order and
the Defendant also filed a cross-appeal to the Commonwealth’s appeal of the portion of
the Order granting new penalty phase relief. Orders for Concise Statements of Matters
Complained of on Appeal were issued and subsequently filed by the Commonwealth on
April 18, 2006 and the Defendant on April 28, 2006.

The Defendant raises the following 20 issues in his Concise Statement of Matters
Complained of on Appeal:

1. This Court erroneously denied Petitioner/Appellant’s PCRA claims that his
death sentence must be vacated and a life sentence imposed because his
original direct appeal counsel was ineffective, in violation of the Fourteenth
Amendment, in advising Petitioner/Appellant that there was “no way” the
Commonwealth could seek the death penalty on retrial if he successfully
appealed his conviction for first-degree murder, and this claim was not waived
because retrial counsel could not have known about this claim in the exercise
of due diligence.

2. Altemnatively, this Court erroneously denied Petitioner/Appellant’s PCRA
claims that his death sentence must be vacated and a life sentence imposed
because retrial/appeal counsel was ineffective for failing to raise the claim that
his death sentence must be vacated and a life sentence imposed because his
original direct appeal counsel was ineffective, in violation of the Fourteenth
Amendment, in advising Petitioner/Appellant that there was “no way” the
Commonwealth could seek the death penalty on retrial if he successfully
appealed his conviction for first-degree murder.

3. David Sattazahn’s convictions violated the Fifth, Sixth, Eighth, and
Fourteenth Amendments and international law and treaties binding on the



Commonwealth through Article VI of the United States Constitution and were
a product of ineffective assistance of counsel under the Sixth and Fourteenth
Amendments.

4. The Commonwealth failed, in violation of due process and Article I, § 9 and
the heightened procedural safeguards required in capital cases, to disclose a
wide range of material, exculpatory evidence that demonstrates the
unreliability of the Commonwealth’s case against Petitioner/Appellant;
knowingly presented false testimony; and/or failed to correct testimony that
turned out to be false; and counsel was ineffective under the Sixth '
Amendment for failing to adequately investigate and cross-examine the
Commonwealth’s witnesses with this evidence and under the Fourteenth
Amendment for failing to present these issues on appeal.

5. The Commonwealth failed, in violation of due process and Article I, § 9 and
the heightened procedural safeguards required in capital cases, to disclose
both the falsity of the testimony of prosecution witness Jeffrey Hammer and
available impeachment evidence that would have discredited Hammer’s
testimony against Petitioner/Appellant, including inter alia

a. failing to disclose impeachment evidence concerning Hammer’s
ongoing and successful efforts to plead to fewer crimes and receive
lesser sentences for offenses in each of Berks, Lebanon, and
Schuylkill Counties, including failing to disclose modifications in
written plea agreements that had been disclosed to the defense in
their misleading pre-modified form and failing to provide defense
counsel with copies of court records on Hammer’s plea
proceedings;

b. failing to disclose impeachment evidence concerning promises the
state police made to Hammer to obtain leniency in the prosecutions
against him; '

c. failing to disclose impeachment evidence concerning Jeffrey
Hammer’s numerous lies to the defense and failing to disclose the
fact and substance of the lies to the jury; and

d. notwithstanding his late entry into the case, counsel was ineffective
under the Sixth Amendment for failing to adequately investigate
this information, for relying upon the deficient discovery provided

by the prosecution, and for failing to fully impeach Hammer based
upon the available impeachment information, and under the
Fourteenth Amendment for failing to raise these issues on direct
appeal.

6. The trial court improperly curtailed defense cross-examination of Jeffrey
Hammer concerning some of the lies he had told to authorities in violation of
Pa. R. Evid. 613, his state and federal rights to due process, and the state and
federal right to confront witnesses, as well as the Eighth Amendment and
Article I, § 13 heightened procedural safeguards in capital cases; and counsel



10.

11.

was ineffective under the Fourteenth Amendment for failing to raise this issue
on appeal.

Counsel was ineffective under the Sixth Amendment for failing to adequately
investigate Hammer’s lies, failing to present to the Court all the available
legal theories supporting the use of these lies in impeachment (including his
lies on the polygraph examination in denying that he was the shooter or that
he was involved in the shooting), and failing to impeach Hammer with these
prior statements; and under the Fourteenth Amendment for failing to raise
these issues on appeal.

Counsel was ineffective under the Sixth Amendment for failing to impeach
Hammer in the retrial with questions that had cast doubt on Hammer’s
credibility in the first trial, including infer alia, questions that cast doubt on
the credibility of Hammer’s denial that the .22 gun that killed the victim had
been purchased for him; a line of questions that strongly suggested that
Hammer was holding and using the .22 when the victim was killed; and
questions concerning his prior testimony that he anticipated being paroled
after 19 years in prison, instead of facing the death penalty plus close to 500
years incarceration.

Counsel was ineffective in failing to investigate and present testimony from
available witnesses concerning the explosive anger and violent history of
codefendant Jeffrey Hammer, as circumstantial evidence relating to the
identity of the shooter in this case. :

Counsel was ineffective under the Fourteenth Amendment for failing to raise
on appeal the preserved objection to the trial court’s refusal to permit the
defense to cross-examine Hammer on his guilty plea to third-degree murder in
this case; the trial court’s ruling violated Petitioner/Appellant’s state and
federal rights to confrontation and due process and his right to heightened
procedural safeguards in capital cases under the Eighth Amendment and
Article], § 13

The Commonwealth failed, in violation of the due process and Article 1,§9
and the heightened procedural safeguards required in capital cases, to disclose
both the falsity of the testimony of prosecution witness Fritz Wanner and
available impeachment evidence that would have discredited Wanner’s
testimony against Petitioner/Appellant, including inter alia:

a. the existence of an implied deal and an expectation of favorable
treatment on a range of open criminal charges and a parole
violation in exchange for Wanner’s provision of testimony
favorable to the prosecution, and counsel was ineffective in failing
to investigate this deal and raise it as an issue at trial and on
appeal;



12.

13.

14.

15.

16.

17.

b. the record of a plea colloquy indicating, inter alia, that Wanner
had a history of mental illness that predated the trial and was
admissible at trial; and

c. notwithstanding his late entry into the case, counsel was ineffective
under the Sixth Amendment for failing to adequately investigate
this information, for relying upon the deficient discovery provided
by the prosecution, and for failing to fully impeach Wanner based
upon the available impeachment information, and under the
Fourteenth Amendment for failing to raise these issues on direct
appeal.

The Commonwealth violated due process and Brady v. Maryland by failing to
disclose both the fact of and notes from an interview it conducted with its
principal witness, Jeffrey Hammer prior to Petitioner/Appellant’s first trial, in
which Hammer informed the prosecution of the falsity of Fritz Wanner’s
statements about Sattazahn, including that Sattazahn had allegedly said that he
{Sattazahn) had grabbed a weapon from Hammer and shot the decedent.

The Commonwealth secured this conviction in violation of due process and
Article 1, § 9 and the heightened procedural safeguards required in capital
cases, through the knowing presentation of false testimony, and failed to
correct false testimony once it was presented at trial.

Counsel’s reliance on the discovery provided by the prosecution in lieu of an
independent investigation into this case, even though resulting from his late
entry into this case shortly before trial, and the resulting failure to present all
of the evidence and defenses set forth above, constituted ineffective assistance
of counsel. ‘

This Court’s instructions on the comparative penalties for first, second, and
third degree murder violated Pennsylvania law and the Sixth, Eighth, and
Fourteenth Amendments; counsel was ineffective under the Sixth Amendment
for failing to object to this instruction and for failing to seek to cure its
prejudicial effects in the penalty phase, and under the Fourteenth Amendment
for failing to raise this issue on appeal.

The reasonable doubt instruction provided at trial impermissibly reduced the
Commonwealth’s burden of proof, in violation of due process and
Petitioner/Appellant’s Sixth Amendment right to a jury determination of every
element of guilt or innocence beyond a reasonable doubt.

Even if these errors may have been deemed harmless at the guilt phase of trial,
they were prejudicial at the penalty phase and require reversal of
Petitioner/Appellant’s death sentence.



" 18. Counsel was ineffective for failing to object to each and all of these errors at
trial and filing to raise each and all of these errors on direct appeal.

19, The cumulative prejudicial effect of all the errors in this case entitles
. Petitioner/Appellant to a new trial.

20. This Court’s denial of PCRA relief was erroneous and contrary to applicable
constitutional and statutory standards; this Court erred in its factual and legal
conclusions, its evidentiary and collateral rulings, and rulings on objections;
and such errors constituted an abuse of discretion.

(Concise Statement of Matters Complained of on Appeal, 04/28/06

The 1% and 2™ claims raised in the Defendant’s Appeal allege that this Court

erroneously denied his PCRA guilt-phase claims because his original direct appeal
counsel was ineffeétive in advising Défendant that there was “no way” the
‘Commonwealth could seek the death penalty on retrial if he successfully appealed his
conviction for first-degree murder. A major tenet of the Post Conviction Relief Act
dictates that any allegation of error contained within the petition must not have been
previously waived. 42 Pa. C.S.A. §9543(a)(3). A waiver of an allegation occurs “if the
Petitioner could have raised it but failed to do so before the trial, at trial, during unitary
review, on appéai, or in a prior state postconviction proceeding.” 42 Pa. C.S.A. §
-9544(b). This issue was not raised in Defendant’s second trial, or on direct appeal and,
under the rules of the PCRA, is deemed waived and this Court is precluded from
reviewing it. Yet, the Defendant argues that this claim is not waived because retrial
counsel could not have known about this claim in the exercise of due diligence.
However, Defendant is not entitled fo relief on his claims of ineffectiveness of

trial counsel, as these claims could have been raised in prior proceedings but were not. In

the seminal case regarding ineffectiveness of counsel claims, Commonwealth v. Grant,

813 A.2d 726, 738 (Pa. 2002), the Supreme Court of Pennsylvania recognized the



inherent problems in requiring an appellant to raise an ineffectiveness claim at the first
“opportunity to do so after obtaining new counsel, and held that these types of claims are
more properly raised upon collateral review in the form of a PCRA petition. That
decision overrulle.d the principle of Commonwealth v. Hubbard, 372 A.2d 687, 695 (Pa.
l1977), which previously mandated that Petitioners raise claims of ineffectiveness of trial
counsel at the first opportunity fo do so in order to avoid the waiver issue. In
Commonwealth v. Grant, the Court further stated that the rule would be applied to “cases
on direct appeal where the issue of ineffectiveness was properly raised and preserved.”
813 A.2d at 738. Here, however, Defeﬂdant did not raise claims of trial counsel’s
ineffectiveness in his direct appeai, even though it was the earliest opportunity to do so
because he was represented by John Adams, Esquire on appeal and no claims of the
ineffectiveness of John Elder, Esquire, were raised. Therefore, the issue was not properly
preserved on appeal as was necessary at the time under Commonwealth v. Hubbard, in

order for it to be later considered in a PCRA as per Commonwealth v. Grant.

Defendant’s argument that this claim was not waived because retrial counsel could not
have known about this claim in the exercise of due diligence is simply without merit, as
the Defendant was well aware of the advice of his previous counsel and could and should
have advised his retrial counsel of those statements. While this Court in no way means to
give the impression that the Defendant should be charged with the legal knowledge of a.
lawyer, we believe it is logical to assume that, knowing the advice his first attorney gave
him, and subsequently finding himself facing the death penalty again on his second trial,
Defendant could and should have discussed the matter with his new attorney, thus giving

rise to a reason to challenge the effectiveness of his first counsel, We therefore found that

10



any of the claims of ineffectiveness of counsel regarding the advice given by trial counsel
that there was no possibility the Commonwealth could pursue the death penalty on retrial
that were not properly raised and preserved in Defendant’s prior proceedings had been
waived and were barred from review by this PCRA court.

Defendant’s 2™ claim on appeal alternatively alleges that this Court erroneously
denied his PCRA claims that his death sentence must be vacated and a life sentence
imposed because retrial/appeal counsel was ineffective for failing té raise the claim that
his original direct appeal counsel was ineffective, in violation of the Fourteenth
Amendment, in advising him that there was “no way” the Commonwealth could seek the
death penalty on retrial if he successfully appealed his conviction for first-degree murder.
This claim, however, ignores the state of the law at the time this advice was given to the
Defendant by John Elder, Esquire. In February 1992, when Defendant was initially

sentenced, Commonwealth v. Martorano, 634 A.2d 1063 (Pa. 1993), had not yet been

decided, and in fact, was not even pending on direct appeal. At that time, the leading

case on the subject was North Caroling v. Pearce, which held that a defendant may be

retried if he is successful in getting his conviction overturned, essentially wiping the slate
clean and permitting a harsher penalty upon a subsequent conviction. 395 U.S. 711, 720-

21 (1969). An exception to this general rule was outlined in Bullington v. Missouri,

when the sentencing proceeding closely resembles a jury trial, mandating that the death
penalty cannot be sought on retrial when the jury returns a unanimous verdict of life
imprisonment. 451 U.S. 430, 443-445 (1981). “Thus, the ‘clean slate’ rationale
recognized in Pearce is inapplicable whenever a Jury agrees or an appellate court decides

that the prosecution has not proved its case. . .” See Martorano, supra, at 1069 (citing

11



Bullington, supra, at 443-445). Another case, Arizona v. Rumsey, cast further doubt on

the rule in Pearce, as the Supreme Court forbade seeking the death penalty upon retrial

where the trial judge imposed a life sentence, after a finding of guilty by the jury and a
penalty phase where evidence was presented. 467 U.S. 203, 211 (1984).

Based upon the decisions in Bullington and Rumsey, the state of the law at the
time Attorney Elder told the Defendant the Commonwealth could not pursue the death
penait}; if he was successful in overturning his conviction appeared to create an
entitlem@t to a life sentence. One of the requirements for prevailing on a PCRA claim
due to the ineffectiveness of trial counsel is that counsel’s conduct was without a
reasonable basis designed to effectuate his client’s best interests. Commonwealth v.
Douglas, 645 A.2d 226, 230 (Pa. 1994). We examine couﬁsel’s stewardship under the

standards as they existed at the time of his action. Commonwealth v. Triplett, 381 A.2d

877, 881. At that time, it was reasonable for Attorney Elder to advise his client that he
could not be subject to the death penalty upon retrial. As the case law appeared to dictate
that the Defendant could receive no greater than a life sentence, it was in his best interest
to advanpe all possible issues on direct appeal. Although the law may have changed
since then, counsel will not be deemed ineffeétive for failing to predict future
developments in the law. Id. Thus, the Defendant failed to prove that his counsel was
ineffective for advising him that he would not be subject to the death penalty upon retrial
and his PCRA claim was denied by this Court,

The 3™ claim raised by the Defendant on appeal alleges that his convictions
violated the Fifth, Sixth, Eighth, and Fourteenth Amendments and international law and

treaties binding on the Commonwealth through Article VI of the United States

12



Constitution and were a product of ineffective assistance of counsel under the Sixth and
Fourteenth Amendments. To prevail on a claim based on ineffective assistance of
counsel under the PCRA, the defendant must prove that the acts or omissions of counsel
rise to the above stated level of error. The standard for determining ineffective assistance
of counsel is well settled and requires that a petitioner show the following: (1) that the
underlying claim is of arguable merit; (2) that the particular course chosen by counsel
did not have some reasonable basis designed to effectuate his interests; and (3) that

counsel's ineffectiveness prejudiced him. Commonwealth v. Cappello, 823 A.2d 936 (Pa.

Super. 2003), citing Commonwealth v. Bess, 789 A.2d 757 (Pa. Super. 2002). However,
in reviewing any particular claim of ineffectiveness, the Court need not determine
whether the first two prongs are met if the record evinces that the Defendant hés not met
the prejudice prong. Commonwealth v. Jones, 683 A.2d 1181, 1188 (Pa. 1996).
“Prejudice. . . has been defined to mean that the Appellant must establish that but fdr the

arguably ineffective act or omission there is a reasonable probability that the result would

have been different.” Commonwealth v. Crawley, 663 A.2d 676, 679 (Pa. 1995). For the
reasons set forth in this Opinion, this Court determined that the Defendant’s convictions
were not the product of ineffective assistance of counsel. We found that all of the claims
of ineffectiveness were either waived, without merit or insufficient to meet the burden of
establishing that without counsel’s acts or omissions the result of the trial would have
been different.

Defendant’s 4™ and 5™ claims relate to the Commonwealth’s alleged failure to
disclose certain materials. The 4% claim alleges that the Commonwealth failed, in

violation of due process and Article 1, § 9 and the heightened procedural safeguards

13



required in capital cases, to disclose a wide range of material, exculpatory evidence that
demonstrates the unreliability of the Commonwealth’s case against the Defendant; that
the Commonwealth knowingly presented false testimony; and/or failed to correct
testimony that turned out to be false; and further alleges that counsel was ineffective
under the Sixth Amendment for failing to adequately investigate and cross-examine the
Commonwealth’s witnesses with this evidence and under the Fourteenth Amendment for
failing to present these issues on appeal. With regards to the testimony of Fritz Wanner
concerning the alleged conversation in the barn, which Jeffrey Hammer orally
contradicted in an interview with Assistant District Attorney Mark Baldwin, the
Defendant argues that “with that alleged exculpatory evidence and it’s impeachment
evidence to a key witness’s exculpatory evidence, which is clearly material, that the jury
could have well rejected Wanner’s testimony completely, which would have left the
corrupted and polluted source who admitted complicity in every possible way except - -
(PCRA Hearing, 3/8/06, pg. 13-14). However, neither the Commonwealth nor the
defense questioned Jeffrey Hammer in the second trial about a conversation with the
Defendant in the barn. We found that, even if Defendant had knowledge of this
information to bring out through cross-examination of Jeffrey Hammer, he would be in
the very difficult position of arguing to the jury that Hammer was truthful in his assertion
that Sattézahn never mentioned grabbing the .22 from Hammer and shooting Richafd
Boyer, but the jury should not believe every single other aspect of Hammer’s testimony
because he is a corrupted and polluted source who was only trying save himself. We
further found that the Commonwealth obtained a conviction in the first trial without the

use of Fritz Wanner’s testimony. Thus, we found that no Brady violation occurred and

14



Defendant could not establish that any iéfon‘nation allegedly withheld by the
Commonwealth would not have changed the outcome of the trial if it had been provided
to the Defendant and used at trial.

The 5™ claim alleges that f;he Commonwealth failed, in violation of due process
and Article I, § 9 and the heightened procedural safeguards required in capital cases, to
disclose both the falsity of the testimony of prosecution witness Jeffrey Hammer and
available impeachment evidence that would have discredited Hammer’s testimony
against the Defendant. The Defendant first argues that the Commonwealth failed to
disclose impeachment evidence concerning Hammer’s ongoing and successful efforts to
plead to fewer crimes and receive lessef sentences for offenses in each of Berks,
Lebanon, and Schuylkill Counties, including failing to disclose modifications in written
plea agreements that had been disclosed to the defense in their misleading pre-modified
form and for failing to provide defense counsel with copies of court records on Hammer’s
pleadings. He argues that the Berks County District Attorney’s office violated proper
discovery procedures by failing to provide trial counsel with documents and transcripts
relevant to Hammer’s criminal proceedings in Schuylkill and Lebanon counties. The
information in question is collateral impeachment information sought to be introduced
agains’t a Commonwealth witness and is thus neither inculpatory nor exculpatory to the
Defendant directly. Therefore, this information is governed by Pa. R. Crim. P. 573(B)(2),
regarding the discretionary disclosure of information relative to witnesses. However,
these provisions control the disclosure of verbal and written statements of witnesses and
co-defendants, not sentencing transcripts and documents of other collateral criminal

proceedings. This Court agreed with the Commonwealth’s assertion that, according to

15



the plain language of the rule, there was simply no authority to indicate that Berks
County was responsible for gathering informétioh from other counties and providing that
information to the Defendant. It is well settled that there is no Brady violation where the
parties had equal access to information or if the Appellant knew or could have uncovered
the evidence with reasonable diligence. Commonwealth v, Grant, 813 at 730. The
Commonwealth committed no discovery violation by failing to turn over documents of
public records not within its possession and therefore we denied Defendant’s PCRA
claims as being without merit.

Defendant next argues that the Commonwealth failed to disclose impeachment
evidence concerhing promises the state police made to Hammer to obtain leniency in thé
prosecutions against him. This claim, however, is similarly without merit. This
information was contained in a transcript of Defendant’s preliminary hearing held on July
20, 1989. On cross-examination, Defendant’s attorney asked Jeffrey Hammer, a witness
for the prosecution, “They said that they will - they’ll tell the D.A. that you’re a good
guy émd you really helped them out here. And that they will do whatever they can and try
to get the D.A. to do whatever he can to help you in this matter, is that right?” (N.T.
10/24/04, Def. Exh. 20., pg. 63.). Jeffrey Hammer affirmed this, however, the record is
devoid of any indication that any such conversation took place between the state police
officers and the D.A.’s office in Berks County or that Hammer was actually granted
leniency in exchange for his testimony. Furthermore, this information is again neither
ihculpatory nor exculpatory to the Defendant himself, but rather collateral impeachment

information sought to be introduced against a Commonwealth witness. This Court

16



declined to find that é Brady violation occurred, as this information was equally
obtaiﬁable to the Defendant with the exercise of due diligence.

Defendant next argues that the Commonwealth failed to disclose impeachment
evidence concerning Jeffrey Hammer’s numerous lies to the defense and failed to
disclose the fact and substance of the lies to the jury. We agreed with the
Commonwealth that aﬁy alleged failure to disclose would not have caused the outcome of
the trial to be different. Jeffrey Hammer was subject to cross-examination and
impeachment on several issues and it is unlikely that any additional impeachment
evidence that was allegedly withheld by the Commonwealth would have changed the
outcome of the trial.

The 6™ claim raised by the Defendant on appeal alleges that this Court improperly
curtailed defense cross-examination of Jeffrey Hammer concerning some of the lies he
had told to authorities, in violation of Pa. R. Evid. 613, his state and federal rights to due
process, and the state and federal right to confront witnesses, as well as the Ei ghth
Amendment and Article I § 13 heightened procedural safeguards in capital cases. Rule
613 states:

A witness may be examined concerning a prior inconsistent

statement made by the witness, whether written or not, and

the statement need not be shown in its contents disclosed to

the witness at the time.
This Court refused to permit irial counsel to elicit testimony about Hammer’s alleged lies
to state troopers. Trial counsel wanted Hammer to admit that he told the state police in
June 1989 that he. did not admit his involvement in‘ the Service Merchandise Robbery.

(N.T. 1/20/99, pg. 339). Counsel sought to do this through a three-page statement of

Jeffrey Hammer to two state troopers in which one sentence states, “Hammer would not
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admit to an armed robbery which occurred on 10/4/88 at the same Service Merchandise
store.” (N.T. 1/20/99, Def. Exh. 3, pg. 2). This Court determined that “{wThat has been
marked here is although it says it’s a statement, it’s not. It’s not a question and answer
form with an initial or signed space at all. It doesn’t appear that Mr. Hammer signed this
or adopted it in any fashion.” (N.T. 1/20/99, pg. 340). Rather, it was a conclusion as to
Hammer’s statements by the writer of the document and not a verbatim or even close fo
verbatim statement from Hammer. Thus, this Court determined that it was not a prior
inconsistent statement and curtailed further cross-examination on this subject.

This claim was fully addressed on direct appeal, and the Supreme Court of
Pennsylvania found that “[wihile the trial court did sustain an obj eétion to showing the -
witness one police report, ultimately defense counsel was successful in showing Hammer
another police report after which Hammer testified that he had lied to police.”

Commonwealth v. Sattazahn, 763 A.2d 359, 364 (Pa. 2000). Moreover, any alleged error

did not prejudice Sattazahn given that the jury heard ample evidence that Hammer lied to
police regarding his involvement with several burglaries. Id. at 365. This issue wés
previously litigated and therefore not subject to this Court’s further review. It is well
settled that a PCRA petitioner cannot obtain review of claims that were previously
litigated by presentihg new theories of relief, including couching the same claim in terms

of ineffectiveness of counsel. Commonwealth v. Jones, 811 A.2d 994, 1000 (Pa. 2002).

Defendant’s 7" claim on appeal relates to this Court’s denial of relief based upon
the allegation that counsel was ineffective under the Sixth Amendment for failing to
adequately investigate Hammer’s lies, failing to present to the Court all the available

legal theories supporting the use of these lies in impeachment (including his lies on the
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polygraph examination in denying that he was the shooter or that he was involved in the
shooting), and failing to impeach Hammer with these prior statements. The Defendant
argues that the jury waé entitled to know — but counsel failed to shdw ~how Hammer
was deceptive before he inculpated the Defendant (as the shéoter) and himself (as also
present) because this finding could have been presented to show that Hammer had a bias
or motive to provide a statement that could be used to curry favor with the authorities.
The Defendant asserts that there is at least a reasonable probability that the jury’s
perception of the case would have been changed if it had learned: (1) that Hammer gave
to the state police wildly inconsiste_nf statements denying knowledge about the cﬁme in
‘this case and (2) that he only inculpated the Defendant after the state police found him
deceptive on a polygraph examination. (Petitioner’s Post Hearing Memorandum, 8/30/05,
pg. 26). He further asserts that trial counsel should have cross examined Hammer about
the results of the polygraph test because “a witness may be cross exarnined as to any
matter tending to show the interest or bias of that witness.” Commonwealth v. Nolen,
634 A.2d 192, 195 (1993).

In order to be successful in a claim for relief under the PCRA, the petitioner must
demonstrate that his counsel’s alleged ineffectiveness, in the circumstances of the case,
so undermined the truth-determining process to such a degree that no reliable
determination of guilt or innocence could have taken place. 42 Pa. C.S.A. -§9543(a).
Defendant’s claims regarding the polygraph examination are without merit, as long-
standing precedent dictates that the results of polygraph tests are inadmissible and trial
counsel was properly prevented from making any reference to the results of a polygraph

examination conducted upon Jeffrey Hammer. Counsel was not found ineffective for
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failing to cross-examine Hammer because this Court found that the line of questioning
regarding the results of the polygraph examination was impermissible. This Court
subsequently declined to find counsel ineffective for failing to raise this issue on appeal,
as it was determined to be without merit.

The 8% claim raised by Defendant on Appeal alleges that Counsel was ineffective
under the Sixth Amendment for failing to impeach Hammer in the retrial with questions
that had cast doubt on Hammer’s credibility in the first .triall, including inter alia,
guestions that cast doubt on the credibility of Hammer’s denial that the .22 gun that killed
the victim had been purchased for him; a line of questiqné that strongly suggested that
Hammer was holding and using the .22 when the victim was killed; and questions
concerning his prior testimony that. he anticipated being paroled after 19 years in prison,
instead of facing the death penalty p_lus close to 500 years incarceration.

The Defendant argues that retrial counsel should have impeached Hammer with
questions that cast doubt on the credibility of Hammer’s denial that the .22 gun that killed
the victim had been purchased for him and with questions that strongly suggest that
Hammer was holding and using the .22 when the victim was killed. Defendant asserts
_ that counsel could not have had any reasonable tactical or strategic basis for failing to use
these reports and to bring to the jury’s attention Hammer’s deceptive responses when
interviewed by the police. However, a review of the record of Defendant’s retrial
indicates that defense counsel did indeed cross examine Hammer regarding the
Defendant’s purchase of the .22 handgun. (N.T. 1/20/99, pg. 323-325). Counsel
specifically asked Hammer if he told Harold Houser, with whom Hammer was

incarcerated, that Defendant had purchased the .22 handgun for him, and Hammer twice
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denied that assertion. (Id.). Therefore, this aspect of Defendant’s claim was without
rherit, as defense counsel did question Hammer regarding the handgun but Hammer’s
responses revealed no incriminating responses that would have benefited the Defendant.
Regarding Hammer’s prior testimony that he anticipated being paroled after 19
years in prison, the Defendant has not shown how counsel’s failure to impeach Hammer
in the retrial regarding these statements has prejudiced him. A review of Hammer’s
Memorandum of Cooperation and Plea Agreement indicates that any modifications were
not dqz;e to give Hammer a better “bargain” in exchange for his testimony. The charges
to which Hammer was going to plead but which were later deleted were scheduled to run
concurrently with the charges to which he did plead. Jeffrey Hammer may have asked
for no jail time, but in reality he did receive a rather lengthy jail sentence of 19 to 55
years in Docket No. 2190/89 and 6 to 20 years in Docket N. 1976/89. What he asked for
in exchange for his testimony, no matter how unreasonable, was not what he received.
Hammer pleaded to these crimes after the first trial, so his any “benefit” he received came
well before the second trial in which he testified. Thus, any potential impeachment
information that the Defendant refers to would be speculative and questionable and
certainly would not have been determinative of the Defendant’s guilt or innocence. The
Defendant has not proven how counsel’s alleged failure fo irhpeach the Commonwealth’s
witness Jeffrey Hammer on these matters has prejudiced him to the point that the
outcome of the trial would have been different if not for counsel’s omissions.
Defendant’s 9™ claim on Appeal alleges that counsel was ineffective in failing to
investigate and present testimony from available witnesses concerning the explosive

anger and violent history of co-defendant Jeffrey Hammer, as circumstantial evidence
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relating to the identity of the shooter in this case. Again, this claim is vﬁthout merit, as
the Commonwealth’s theory throughout the entire case was that the Defendant was the
shootef. The jury was instructed fo find whether or not the Defendant was the shooter.
From the verdict, it is clear that the jury believed that the Defendant killed Richard
Boyer, not Jeffrey Hammer. The Supreme Court of Pennsylvania reviewed the
sufficiency of the evidence on direct review and determined that there was enough
evidence to support the verdict that the Defendant was the shooter in this case. The
Defendant has not established that this collateral evidence regarding one of the
Commonwealth’s witnesses would have likely changed the outcome of the trial, when the
Commonwealth never advanced any theory other than that the Defendant was the actual
shooter.

Defendant’s 10™ claim on appeal alleges that counsel was ineffective under the
Fourteenth Amendment for failing to raise on appeal the preserved objection to the trial
court’s refusal to permit the defense to cross-examine Hammer on his guilty plea to third-
degree murder in this case. This Court sustained the objection, indicating to the jury that
there are certain legal propositions involved with the entry of a guilty plea to any
ﬁ-articular offense. (N.T. 1/20/99, pg. 346). This Court informed the jury that a Court
must determine whether or not there’s a sufficient basis for the entry of a guilty plea.
(Id.). The Defendant argues that this court’s ruling violated his state and federal rights to
confrontation and due process and his right to heightened procedural safeguards in capital
cases under the Eighth.Amendment and Article I, § 13 and that counsel had no strategic
reason for not making the argument én appeal. Although Defendant argues that he was

prejudiced by counsel’s omission because the outcome of the appeal was adverse to him
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and because this Court denied him relevant cross-examination, we declined to find that
his'; counsel was ineffective. The Defendént’s conviction was affirmed because there was
sufficient evidence to support the verdict of guilty. Defendant has not shown that, had
defense counsel been permitted to thoroughly cross-examine Jeffery Hammer on his plea
to 3™ degree murder, the outcome of the trial would have been different.

The 11 claim raised by the Defendant on Appeal alleges that the Commonwealth
failed, in violation of due process and Article I, § 9 and the heightened procedural
safeguards required in capital cases, to disciosgboth the falsity of the testimony of
prosecution witness Fritz Wanner and available impeachment evidence that would have
discredited his testimony against the Defendant. Defendant first alleges that the
Commonwealth failed to disclose the existence of an implied deal and an expectation of
favorable treatment on a range of open criminal charges and a parole violation in
exchange for Wanner’s provision of testimony favorable to the prosecution and that trial
counsel was ineffective for failing to investigate this deal and raise it as an issue at trial
and on appeal. The Defendant argues that while Fritz Wanner testified that he had an
open charge and was facing a lot of jail time, he denied at trial that he had any
understanding that he would benefit from his testimony, but that in reality he did “think”
the testimony was “going to help” and Attorney Baldwin permitted Wanner’s trial
testimony to go uncontested,

Due process requires that any potential understanding between the prosecution
and a witness be revealed to the jury. Giglio v. U.S., 405 U.S. 150, 155 (1972).
However, the disciosure rules only apply when an actual agreement exists and.mere

conjecture is insufficient to prove a Brady violation for Commonwealth’s alleged failure
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to disclose the full extent of an agreement with a witness. See, Commonwealth v.

Morales, 701 A.2d 516, 522-23 (Pa. 1997). At Defendant's PCRA hearing, Fritz Wanner
" explained the extent of his understanding with Attorney Baldwin: “When I testified
against David Sattazahn, I was facing prosecution on some criminal charges. When I
talked to the Berks County District Attorney about my testifying against Sattazahn, he
said he would not make any deal ~ a deal but said he would see what he could do in my
upcoming case.” (N.T. PCRA Hearing, 10/24/04, pg. 70). Assistant District Attorney
Dennis Skafhan, the prosecutor in Wanner’s case, echoed Wannerfs assertion that there
were no deals made in exchange for his testimony in the Defendant’s case: “Your Honor,
have no doubt that that sounds exactly like the kind of thing that Mr. Baldwin would
say. That’s our general policy with regards to cooperation. I simply have no knowledge
of it.” (N.T. PCRA Hearing, 10/24/04, Def. Exh. 7, pg. 5). For a District Attorney to
indicate that truthful testimony and cooperation would be considered in future
proceedings falls far short of any promise of leniency and represents nothing more than

the type of general response that D.A.’s have been uttering for decades. Commonwealth

v. Burkhardt, 833 A.2d 233, 243 (Pa.Super. 2003). Moreover, a defendant’s subjective
hope and even expectation of more lenient treatment is not something the Commonwealth
is required, or even able, to disclose. Id. at 244.

The Defendant ﬁas failed to disclose that any égreement between the District
Attorney and Fritz Wanner actually existed. Defendant’ argues that, in keeping with their
expressed intent, the Berks County District Attorney’s Office dismissed two of the
pending charges less than a month after Wanner testified against him, and Wanner pled

guilty to the lone remaining charge of conspiracy to commit burglary, receiving a
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sentence of 16 months to 4 years and a fine of $100, this does not confirm the existence
of any agreement. The statements made on the record indicate the office’s policy
regarding cooperating witnesses, but they do not specifically discuss whether that policy
was employed in Fritz Wanner’s case following his testimony against the Defendant.
Furthermore, the Assistant District Attorney handling Fritz Wanner’s case had no
knowledge of any alleged agreement. The Commonwealth cannot be found to have
failed to disclose an agreement which has not been proven to exist or fbr failing to correct
testimony which has not been proven to be false.

Furthermore, even if we would have found that an agreement existed, the
Defendant still would not be entitled to a new trial because he has not established that the
failure to disclose this alleged agreement would have raised a reasonable probability that
the outcome of the trial would have been different if it had been produced. Fritz Wanner
was one of only several witnesses who provided testimony to corroborate Jeffrey
Hammer’s testimony. Wanner was subject to multiple avenues of impeachment, raised
on direct and cross examination, including previous false statements to the police, the
basis of his pending charges, his extensive criminal history and juvenile criminal records,
and especially his faulty memory due to years of drug and alcohol abuse. (N.T. Trial,
1/15/99, pg. 370-71, 377, 379, 382-383, 384, 387-394, 395, 396). The jury was made
aware of many reasons why his testimony may not have béen credible, yet they still
convicted the Defendant. Any additional impeachment evidence would not have changed
the outcome of the trial.

The Defendant also argues that, notwithstanding his late enfry into the case, trial

counsel was ineffective for failing to adequately investigate this information, for relying
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on the deficient discovery provided by the prosecution, and for failing to fully impeach
Wanner based upon the available impeachment information, and for failing to raise these
issues on appeal. However, as discussed above, Fritz Wanner was subject to multiple
‘avenues of impeachment on both direct and cross examination. It is a basic tenet of our
system of jurisprudence that issues are properly left to the trier of fact for resolution.
Commonwealth v. Guest, 456 A.2d 1345, 1347 (Pa. 1983). The factfinder is free to
believe all, part, or none of the evidence. 1d. The testimony pfovided by Fritz Wanner
had no relevance to the actual commission of the crime, but rather related to a collateral
conversation he overheard several days later between the Defendant and Jeffrey Hammer.
Any additional impeachment evidence, beyond that presented by counsel at trial, would
not likely have changed the outcome of the trial, and therefore counsel cannot be found
ineffective for failing to further impeach Fritz Wanner or for failing to raise this issue on
direct appeal.
The 12" claim raised by the Defendant on Appeal alleges that the Commonwealth

violated due process and Brady v. Marvland for failing to disclose both the fact of and

notes from an interview it conducted with its principal witness, Jeffrey Hammer prior to
Petitioner/ Appellant’s first trial, in which Hammer allegedly informed the prosecution of
the falsity of Fritz Wanner’s statements about Sattazahn, including that Sattazahn had
allegedly said that he (Sattazahn) had grabbed a weapon from Hammer and shot the
decedent. The Due Process Clause of the 14™ Amendment to the United States

Constitution requires the prosecution to disclose exculpatory evidence to the defense.

Brady v. Marvland, 373 U.S. 83, 87 (1963). The obligation to disclose under Brady

includes impeachment evidence as well as exculpatory evidence. United States v.
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Bagley, 473 U.S. 667, 676 (1985). The notes that are the subject of Defendant’s claim
under Brady were written shortly before the Defendant’s first trial.

While it is true that the prosecution has an obligation to disclose potential
impeachment evidence, the “discovery of any written recording of an interview
conducted of a Commonwealth witness by the prosecution is compelled when the
interview notes are extensive and constitute a substantiaily qomplete recording of the
interview conducted of the witness.” Commonwealth v. Alston, 864 A.2d 539, 547 (Pa.
Super. 2004). It is also true that statements made by a witness pridr to trial are subject to
disclosure oﬂly when they are signed, adopted or otherwise shown to be substantially
verbatim statements of that witness. Commonwealth v. Brinkley, 480 A.2d 980, 984 .(Pa.
1984). The distinction between a report that is a verbatim, signed, or adopted recordation
of a witness’ statement and an imprecise summary of what another understood him to say

has been recognized in both federal and state cases. Cormmonwealth v. Cain, 369 A.2d

1234, 1240 (Pa. 1977). The rationale behind this distinction is that it is unfair to allow
the defense to use statements to impeach a witness which cannot fairly be said to be the
witness’ own rather than the product of the investigator’s selection, interpretation, and
recollection. Id. at 1241.

The March 6, 1990 notes of the prison interview between Assistant District
Attorney Mark Baldwin and Jeffrey Hammer represented only a small portion of a 1argé
number of issues discussed in preparation for Hammer’s testimony in Sattazahn’s first
trial. Attorney Baldwin testified that he did not take a paper and pencil to the Lebanon
County prisbn and the notes were not made contemporaneous to the meeting with Mr.

Hammer. (Pretrial Hearing, 7/13/05, pg. 37). Attorney Baldwin testified that these notes
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were reduced to writing within a week or two after the meeting to refresh .his recollection
of the meeting and assist him in preparing for the trial. (Id. at 38). It is also important to
note that the notes were written in past tense. As such, it is logical to conclude that the
single page of handwritten notes was the result of a later recordation and not a verbatim
statement that was signed and/or adopted by the Witness Jeffrey Hammer. Therefore, the
Commonwealth did not commit a Brady violation when it refused to disclose the notes,
and the Defendant was properly denied relief on this PCRA claim. |

Further, even if we would have found that the notes should have been disclosed to
trial counsel, the failure to do so was not sufficiently material to qualify as a violation of
Giglio v. U.S., which extended the violation of due process to favorable impeachment
evidence that is not disclosed upoﬁ request. The impeachment evidence in question must
be material, in that it does not superficially attack the credibility of a collateral witness.

In order to be entitléd to a new trial for faiiﬁre to disclose evidence affecting a witness’
credibility, the defendant must demonstrate that the reliability of the witness may well be

. determinative of his guilt or innocence. Commonwealth v. Johnson, 727 A.2d 1089,
1094 (Pa. 1999).

As Jeffrey Hammer was directly involved in the robbery and murder, the primary
portion of evidence regarding the events and details of the acts were elicite& through his
testimony. The Commonwealth used Fritz Wanner as only one of many sources to
corroborate Hammer’s testimony. The trial transcripts reflect a litany of other witnesses
who corroborated Hammer’s testimony by describing the date, location and position of
Mr. Boyer’s bedy and his truck; the pine trees and railroad tracks behind the restaurant;

the black gym bag containing two handguns, gloves, a mask and loose ammunition; the
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autopsy report confirming that Mr. Boyer was shot from behind, that the shots were not
imrhediately fatal, and that he had abrasions on his hands and knees consistent with

"crawling away from the shooters. (See, N.T. 1/15/99). These witnesses and the
testimony they presented corroborated Jeffrey Hammer’s testimony, and the Defendant
falls short of proving that any allegedly withheld evidence that would impeach Fritz
Wanner’s testimony would have been determinative of his guilt or innocence. Thus, the
Defendant has also failed to demonstrate that the Commonwealth committed a Giglio
violation regarding the March 6, 1990 notes.

Defendant’s next claim, 13" in his Concise Stétement of Matters Complained of
on Appeal, alleges that the Commonwealth secured this conviction, in violation of due
process and Article I, § 9 and thé heightened procedural safeguards required in capital
cases, through the knowing presentation of false testimony and failed to correct false
testimony oﬁce it was presented at trial. A violation of the due process occurs when a
state obtains a criminal conviction through the knowing use of false testimony, however,
the mere presentation of inconsistent testimony does not rise to this level. The Defendant
argues that the Commonwealth presented false testimony by Fritz Wanner when it
elicited testimony which was inconsistent with information provided by Jeffrey Hammer
several years earlier. Although Jeffrey Hammer and Fritz Wanner remember the ‘events
at Phil Long’s barn, cases often involve a difference between witnesses in the recollection
of events. This does not automatically mean that the Commonwealth knowingly
presented false testimony.

The Commonwealth argued, and this Court agreed, tﬁat they simply presented the

testimony of Wanner and Hammer as they recollected what took place, without judging
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whose version of the events was correct. It must be noted that trial counsel did not cross-
examine Fritz Wanner regarding the contents of this conversation in the barn, even
though the Defendant was an actual participant in the conversation. As a Defendant has a
duty to participate in his own defense, one can logically infer that if the content of the
conversation was different than what Wanner testified to, then the Defendant would have
informed his counsel, prompting hin& to vigorously cross-examine him on that subject.
No information in the record for these PCRA proceedings indicates that the Defendant
did so.

Furthermore, even the Defendant had established that the Commonwealth had
knowingly presented false testimony and knowingly failed to correct testimony which
was later been found to be false; he did not prove thét his conviction was obtained by the
use of this testimony. As mentioned several times throughout this opinion, Fritz Wanner
was one of many witnesses called to corroborate the testimony of Jeffrey Hammer, and
the jury was given plenty of reasons to disbelieve his testimony. Notably, the
Commonwealth obtained a conviction in Defendant’s first trial without Wanner’s
testimony. Therefore, even if we found that the Commonwealth had presented false
testimony, which we declined to do, the Defendant failed to prove that his conviction was
obtained by this testimony.

- Defendant’s 14" claim raised on appeal alleges that counsel’s reliance on the
discovery provided by the prosecution in lieu of an independent investigation into this
case, even though resulting from his late entry into this case shortly before trial, and the
resulting failure to present all of the evidence and defenses set forth above, constituted

ineffective assistance of counsel. As discussed above, in order to prevail on a claim of
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ineffective assistance of counsel, the Defendant must establish (1) that the underlying
claim is of arguable merit; (2) that the particular course chosen by counsel did not have
some reasonable basis designed to effectuate his interests; and (3) that counsel’s

ineffectiveness prejudiced him. Commonwealth v. Murphy, 739 A.2d 141, 145 (Pa.

1999). Thé law presumes that counsel was effective, so that the burden of establishing

ineffectiveness rests squarely upon the Defendant. Commonwealth v, Hudgens, 582

A.2d 1352, 1362 (Pa.Super 1990). This Court found that the Defendant had not satisﬁéd
his burden of proving ineffective assistance of counsel on any of his guilt phase claims.

Defendant argues that his counsel relied solely on the discovery provided by the
prﬁsecution and failed to present all the evidence and defenses set forth above. However,
one cannot judge the effectiveness of trial counsel in hindsight. Commonwealth v.
Moore, 633 A.2d 1119, 1133 (Pa. 1993). Such judgment must be based on the
circumstances at trial, and must be locked at from the perspective of trial counsel. Id.
Defendant’s second trial counsel entered the case a few short weeks before the trial
commenced and was unable to even speak to Defendant’s former counsel regarding the
case file. Furthermore, as set forth above, we found that none of Defendant’s PCRA
claims regarding ineffective assistance of counsel entitled him to relief because he did not
prove that, had other evidence and/or defenses been introduced, the outcome of his trial
would have likely been different. Because Defendant could not establish the prejudice
prong of his ineffectiveness claims, this Court declined to find his counsel ineffective on
any of Defendant’s guilt phase claims.

The 15" claim raised on Appeal alleges that this Court’s instructions on the

comparative penalties for first, second, and third degree murder violated Pennsylvania
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law and the Sixth, Eighth, and Fourteenth Amendments; and that counsel was ineffective
under the Sixth Aﬁlendment for failing to object to this instruction and for failing to seek
to cure its prejudicial effects in the penalty phase. This issue was not raised on direct
appeal and is therefore waived; the Defendant further argues that counsel was ineffective
under the Fourteenth Amendment for failing to raise this issue on direct appeal.
Nonetheless, we find that this claim is without merit. |

Defendant argues that he was denied due process and the effective assistance of
counsel when the Court instructed the jury prior to its guilt-phase deliberations on the
specific punishments he could receive for each degree of criminal homicide for which he
was charged. Defendant further argues that counsel was ineffective in failing to object to
the instructions or insist upon a limiting instruction that the jury was not to consider these
punishments in deliberating guilt or innocence. In its instructions, this Court described
the different penalties for the three degrees of murder, and the levels of discretion in
sentencing relative to the different degrees. (N.T. 1/21/99, pg. 512). Defendant maintains
that his counsel could offer no reasonable strategy for failing to object to this instruction.

This issue has been previously decided by the Supreme Court of Pennsylvania.
The 1978 death penalty statute, 42 Pa. C.S.A. §9711, does not require that the jury be
informed of the penalties for the various degrees of murder, as the earlier death penalty

statute had, but it also does not prohibit such an instruction. Commonwealth v. Yarris,

549 A.2d 513, 526 (Pa. 1988). Since there is no indication that informing the jury of the
various murder conviction penalties was unduly prejudicial, and because, to the contrary,
knowledge of the severity of the penalties could serve only to caution a jury as to the

seriousness of a conviction, the instruction was permissible. Id. Having the jury know
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the various penalties for each degree of murder could only have been advantageous to the
Defendant, as the jurors were well aware of the severity of a conviction for first degree
murder, as well as the potential sentences for second and third degree murder
convictions. Based on the controlling precedent in Yarris, this Court found that
Defendant’s claim was without merit and denied the relief in the form of a new trial'
requested in his PCRA petitioﬁ. Furthermore, we refused to find Defendant’s counsel
ineffective for failing to object to the instructions and raising the issue on appeal, as it
was meritless.

Defendant’s 16™ claim, regarding the reasonable doubt instruction provided at
trial, is meritless. Petitioner claims that the instruction ptovided to the jury in the guilt-
phase instructions in this case materially deviated from Pennsylvania’s standard jury
instructions and misdefined reasonable doubt, in violatiqn of Pennsylvania law; the Sixth
and Fourteenth Amendments; Article I, Sections 6 and 9 of the Pennsylvania
Constitution; and United States ﬁuman rights treaty obligations, customary international
1aw,‘ and peremptory international human rights norms, as binding on the Commonwealth
of Pennsylvania through Article VI of the United States Constitution. (Amended PCRA
Petition, 1/14/04, pg. 89). He further alleges that trial counsel was ineffective for failing
to object to the improper instruction and fo request the accurate instruction contained in
Pennsylvania’s standard jury instructions. (Id.)

At the center of Petiﬁoner’s claim lies the court’s definition of “reasonable
doubt,” in which the trial court instructed the jury: “A reasonable doubt is a kind of doubt
that refrains a reasonable person frpm acting in a manner of importance to himself or

herself.” (N.T. 1/21/99, pg. 498). This instruction deviated from the standard jury
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instruction in Pennsylvania, which provides: “A reasonable doubt is a doubt that would
cause a reasonably careful and sensible person to hesitate before acting upon a matter of

importance in his own affairs.”’

In the penalty phase instructions this court provided to
the jury, the word “hesitate” was used in ﬁlace of “refrains.” (N.T. at 621). Petitioner is
thus arguing that the words have material and significantly different definitions insomuch
as they create different burdens of proof for the Commonwealth.

In a multitude of decisions, the Supreme Court of Pennsylvania has ruled that in
evaluating the correctness of instructions to a trial jury, the charge must be read and
considered as a whole, and it is the general effect of the charge that controls.
Commonwealth v. Rodgers, 327 A.2d 118, 120 (Pa. 1974). The trial court has brqad
discretion in phrasing its instructions, and may choose its own wording so long as the law

is clearly, adequately and accurately presented to the jury for its consideration.

Commonwealth v. Hawkins, 787 A.2d 292, 301 (Pa, 2001). At the time of Petitioner’s

retrial in 1999, the state of the law was clear and the term “restrain” was an accepted
substitute for the teﬁn “hesitate” suggested by the Standard Jury Instructions. The
distinction between “hesitate before acting” and “restrain before acting” is de minimis
and clearly such a subtle variation in phrasing would not be an abuse of the trial court’s

discretion. Commonwealth v. Porter, 728 A.2d 890, 899 (Pa. 1999). The Superior Court

of Pennsylvania found that, “as between ‘refraining from action’ and ‘being restrained

from acting’ there is no distinction that would support reversal.” Commonwealth v.
Barkesdale, 281 A.2d 703, 704 (Pa. Super. 1971). After reading and considering the

charge in its entirety, we are satisfied that the jury was not misled as to where the burden

? Pennsylvania Bar Institute, Pennsylvania Standard Jury Instructions: Criminal Section, § 7,01(3) (1979).
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of proof of guilt rested and therefore this claim is without merit. Although the trial judge
deviated from the Pennsylvania Standard Jury Instructions, as a whole the instructions
were adequate and the semantic technicality is not sufficient to merit a new trial.

We note also, that no objection or exception of any nature was entered to the
charge, indicating defense counsel was satisfied the court had made it clear to the jury
that the burden of proving guilt of the charges was upon the Commonwealth beyond a
reasonable doubt. Nor was this issue raised on direct appeal by current counse]. It is

therefore deemed waived and Petitioner’s claim cannot be salvaged by Commonwealth v.

Uderra, 862 A.2d 74, 92 (Pa. 2004), in which the Supreme Court of Pennsylvania notes
that the “restraint” language in reasonable doubt instructions had been subject to
criticism. However, in conformity with Pennsylvania law, the timing of the
announcement of the new rule of law is essential. Our courts have coﬁsistently held that
the new rule will apply if it is announced at any time up to and including direct appeal of
the case. Commonwealth v. Carr, 535 A.2d 1120, 1129 (Pa. Super. 1987). Conversely,
“a new rule of law o which we give full retroactive effect will not be applied to any case
on collateral review unless that decision was handed down during the pendency of
appellant’s direct appeal and the issue was properly preserved there.” Id, Here, although
the new rule in Uderrg was announced after the direct appeal was completed and while
the instant PCRA petition was pending, it is inapplicable becauée this issue was not
objected to at the time of trial nor was it properly preserved by being raised on appeal.

Further, the new rule in the Uderra decision cannot be considered substantive and
therefore it cannot be applied retroactively. Substantive rules are:

Decisions that narrow the scope of a criminal statute by
interpreting its terms, as well as constitutional
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determinations that place particular conduct or persons
covered by the statute beyond the State’s power to punish.

Commonwealth v. Moss, 871 A.2d 853, 858 (Pa.Super. 2005). The Commonwealth, in

its Brief in Support of Dismissal of Post-Conviction Relief Act, correctly notes that
because the rule pronounced by the Supreme Courf in 2004 in Uderra effects the
.language of thé jury instruction regarding reasonable doubt, not the scope of a criminal
statute, this new rule is procedural and not substantive in nature. Thus, it carries a
prospective application only. Therefore, because the challenge to the jury instruction
regarding reasonable doubt was not preserved on direct appeal this Court’s instructions,
when read as a whole, clearly, adequately and accurately presented to the jury the
Commonwealth’s burden in proving murder in the first degree. That is all that is
required. The mere fact that the Defendant thinks that the word ‘restrain’ would have
been more beneficial to him does not render the charges defective, nor does it violate due
process or the Defendant’s Sixth Amendment rights.

The 17" claim raised in Defendant’s appeal alleges that, even if the errors may
have been deemed harmless in the guilt phase of the trial, they were prejudicial at the
penalty phase and require a reversal of Defendant’s death sentence. This claim, too, is
without merit, as this Court found that the only claim which merited relief in the penalty |
phase was Defendant’s allegation that counsel was ineffective in his investigation and
presentation of mitigation evidence. Each additional individual penalty phase claim was
denied and the reasons for said denials are more fully discussed below. This Court did
not find that any of the alleged errors in the guilt phase were prejudicial to the Defendant

in the penalty phase to the extent that they would entitle him to relief under the PCRA.
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~ The18™ claim raised by Defendant in his Concise Statement of Matters
Complained of on Appeal alleges that Counsel was ineffective for failing to raise each
and all of these issues at trial and on direct appeal. The standard for prevailingon a
claim based on ineffective assistance of counsel under the PCRA is well settled and has
been thoroughly set forth above. It requires that a petitioner show the following: (1) that
the underlying claim is of arguable merit; (2) that the particular course chosen by
counsel did not have some reasonable basié designed to effectuate his interests; and (3)
that counsel's ineffectiveness prejudiced him. Commonwealth v. Cappello, 823 A.2d 936
(Pa. Super. 2003.) The Defendant must also demonstrate that this alleged ineffectiveness
undermined the truth-determining process to such a degree that a reliable determination
of guilt or innocence could not have occurred. 42 Pa. C.S, §9543(a)(ii). We believe we
adequately addressed in each individual claim why, even though many claims were
deemed to be waived as a result of counsel’s failure to object to them at trial and/o;' raise
them on direct appeal, we declined to find counsel ineffective and therefore incorporate
each individual analysis into Defendant’s 18" claim.

The 19" claim Defendant raises on Appeal invites us to grant him a new trial
because the cumulative prejudicial effect of all the errors in this case entitles him to one.
In our Order of March 31, 2006, and subsequent clarification on April 10, 2006, we
denied each of Defendant’s claims in his PCRA except the claim alleging counsel’s
ineffectiveness with regard to the investigation and presentation of mitigation evidence.

It is well established that no number of failed claims may collectively attain merit if they

could not do so individually. Commonwealth v. Williams, 615 A.2d 716, 722 (Pa. 1992).

Therefore, relief was granted on the single claim that we found to be meritorious.
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Because we found that the Defendant failed to establish his entitlement to relief on each
of the remaining claims, he cannot now bootstrap them together and expect their
cumulative effects to warrant relief.

The final claim raised by the Defendant on appeal alleges that this Court’s denial
of PCRA relief was erroneous and contrary to applicable constitutional and statutory
standards; that this Court erred in its factual and legal conclusions, its evidentiary and
collateral rulings, and rulings on objections; and that such errors constituted an abuse of
discretion. The standard in reviewing a PCRA court order is abuse of discretion.
Commonwealth v. Rathfon, --- A.2d --- (Pa. Super: 2006). The reviewing court grants
. great deference to the findings of the PCRA court, and will not disturb those findings
merely because the record coﬁld support a contrary holding. Commonwealth v.
Hiékman, 799 A.2d 136, 140 (Pa. Super. 2002). An appellate court cannot find an abuse
of discretion merely for an error of judgment unless, in reaching a conclusion, the trial
court overrides or misapplies the law, or its judgment is manifestly unreasonable, or the
evidence of record shows that the court’s judgment exercised is manifestly unreasonable

or lacking in reason. Commonwealth v. Baker, 766 A.2d 328, 331 (Pa. 2001). The

findings of a post conviction court will not be disturbed unless they have no support in

‘the record. Commonwealth v. Hickiman, 799 A.3d at 140. After exhaustively reviewing
the PCR’A petition, the transcripts of the numerous hearings, the briefs of the Defendant
and the Commonwealth, and hearing oral arguments, this Court believes that no abuse of
discretion occurred because there is ample evidence in the record to support its findings
that the Defendant is not entitled to relief on his guilt phase claims because they were

 either waived or without merit. We further believe that these rulings, and our findings
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that trial counsel was not ineffective in the guilt phase of Defendant’s trial, were not

contrary to constitutional and statutory standards.

The Commonwealth raises only one matter in its Concise Statement of Matters

Complained of on Appeal, namely:

1.

The PCRA Court erred in granting PCRA relief in the form of a new penalty
phase hearing.

(Concise Statement of Matters Complained of on Appeal, 4/18/06)

The Defendant also filed a Concise Statement of Matters Complained of on

Cross-Appeal, raising the following 19 issues:

1.

This Court, while correctly granting penalty-phase relief for counsel’s failure
to adequately investigate and present mitigating evidence, erroneously and
unconstitutionally denied all other penalty-phase claims presented by
Petitioner/Cross-Appellant in these PCRA proceedings.

The Commonwealth withheld significant exculpatory and impeachment
material relating to the statements made by and deals provided to prosecution
witnesses Jeffrey Hammer and Fritz Wanner that were material and
prejudicial in the sentencing phase of trial; to the extent that this information
was discoverable by trial counsel, trial counsel was ineffective for failing to
investigate and cross-examine these witnesses with this evidence; counsel also
was ineffective for failing to present this issue on appeal.

. The evidence establishes reasonable doubt as to the identity of the shooter;

Petitioner/Cross-Appellant is actually innocent of the aggravating
circumstance that he committed the killing during the perpetration of a felony
and the (d)(6) aggravating circumstance does not apply and could not
appropriately be found against Petitioner/Cross-Appellant and prior counsel
was ineffective for failing to raise this issue at trial and on appeal.

The trial court improperly instructed the jury on the comparative penalties for
first, second, and third-degree murder and these guilt-phase instructions
prejudicially affected the jury’s penalty-phase verdict; counsel was ineffective
for failing to object to this instruction or seek a curative penalty-phase
instruction and for failing to raise this issue on appeal.

. The Commonwealth’s use of offenses and convictions that post-dated this

offense as aggravating circamstances, even though these aggravating elements
of the offense of capital murder were never charged at any stage of the initial
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trial, violated Double Jeopardy and retroactively increased Petitioner/Cross-
Appellant’s criminal liability for this homicide, in violation of the ex post
Jacto clause, due process, and the Eighth Amendment; counsel was ineffective
in failing to raise this issue at trial and on appeal.

6. The sentencing jury improperly found the aggravating circumstance that the
defendant committed the killing during the perpetration of a felony, including
that:

a. the jury mistakenly equated 42 Pa. C.S. §9711(d)(6) with felony-
-murder and relied upon and weighed in aggravation irrelevant and
inaccurate information from the unrelated Schuylkill County third-
degree murder case;

b. the Commonwealth and the Court misstated the law in equating the
(dX(6) aggravating circumstance with felony-murder;
c. thetrial court’s failure to instruct the jury on the “committed the

killing,” element of the (d){(6) aggravating circumstance
improperly relieved the Commonwealth of its burden of proving,
and denied Petitioner/Cross-Appellant a jury determination beyond
a reasonable doubt of, the (d)(6) element that the defendant was the
actual shooter;

d. the jury’s consideration of an improper aggravatmg circumstance
violated the Pennsylvania sentencing code and the Eighth
Amendment; and

e. counsel was ineffective for faﬂmg to raise these issues af trial and
on appeal.

7. This Court provided a materially deficient instruction and the prosecution
made improper argument on the 42 Pa. C.S. §9711(d)(6) aggravating
circumstance, and the single prior conviction credited by the jury as
sufficiently similar to constitute a history of felony convictions was legally
insufficient to support its finding of this aggravating circumstance; counsel
was ineffective for failing to object to this instruction or move to vacate the
sentencing verdict and for failing to raise this issue on appeal.

8. This Court’s failure to instruct the jury that its life-sentencing option was
statutorily defined as life without possibility of parole violated Simmons v.
South Carolina; and irrespective of whether future dangerousness was placed
at issue in this case, the failure to provide a life without possibility of parole
instruction also violated the Sixth, Eighth, and Fourteenth Amendments under
numerous legal theories and United States international human rights treaty
obligations against arbitrary deprivation of life and cruel, inhuman, or
degrading treatment or punishment; counsel was ineffective for failing to
request a life without parole instruction under all of the applicable legal
theories, failing to object to the materially inaccurate instruction actually
given, and failing to raise all aspects of this issue on appeal.
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9.

10.

11,

12,

13.

Counsel was ineffective for failing to present available evidence that no
capitally prosecuted defendant who has been convicted of first-degree murder
in the history of Pennsylvania’s death penalty statute has ever become eligible
for release or parole through pardon, commutation, or clemency and for
failing to raise this on appeal.

The peénalty instructions materially impaired the jury’s consideration of
mitigating evidence by, infer alia, shifting the sentencing-stage burden of
persuasion from the Commonwealth to the defendant, violating the
presumption of life afforded defendants in capital sentencing proceedings, and
improperly requiring that mitigating evidence make the case “less terrible”;
counsel was ineffective in failing to object to these instructions, offer correct
instructions in their place, and failing to raise all aspects of this issue on
appeal.

The Commonwealth presented as aggravating evidence myriad irrelevant and
inaccurate facts about Petitioner/Cross-Appellant’s prior murder conviction, in
violation of the Fifth, Sixth, Eighth and Fourteenth Amendments and the
Pennsylvania capital sentencing statute; counsel was ineffective in failing to
object fo the presentation of this evidence under all applicable legal theories,
and failing to raise all aspects of this issue on appeal.

The Commonwealth’s presentation of improper evidence and argument for the
death penalty denied Petitioner/Cross-Appellant a fair and reliable capital
sentencing hearing, including that the prosecution:

a. presented inflammatory, false, and misleading evidence and
descriptions of fact beyond the scope of Petitioner/Cross-
Appellant’s plea agreements; speculative and unreliable evidence
of undisclosed other crimes; argument bolstering its witnesses;
vouched for the prior cooperation of prosecution witness Jeffrey
Hammer; impermissibly attempted to use religion as a basis for
death; and presented non-statutory aggravating evidence and
argument in violation of Pennsylvania law and the state and federal

constitutions;
b. improperly denigrated and distorted mitigating evidence;
C. improperly suggested to the jury that “their” law required imposing

the death penalty and that the ultimate responsibility for
Petitioner/Cross-Appellant’s death would lie elsewhere; and

d. counsel was ineffective for failing to object to all of these errors
under all applicable legal theories and for failing to raise these
issues on appeal..

The Pennsylvania Department of Corrections violated due process and the
Sixth and Eighth Amendments when it failed, in response to a defense
subpoena, to produce institutional records containing mental health mitigating
evidence.
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14. The Commonwealth used two invalid guilty pleas as evidence of aggravating
circumstances; counsel was ineffective for failing to appropriately challenge
the use of these pleas in aggravation and for failing to raise all available
challenges to this evidence on appeal.

15. The Pennsylvania Supreme Court failed to conduct the statutorily mandated
independent review of the record for passion, prejudice, or other arbitrary
factors, also necessitating nunc pro tunc restorating of Petitioner/Cross-
Appellant’s right to direct appeal.

16. Petitioner/Cross-Appellant is entitled to restoration of his right to direct appeal
for purposes of proportionality review because the legislative repeal of
proportionality review in 1997 denied him the substantive proportionality
review he would have been afforded but for the fact that he was not provided
a fair trial in 1991. - :

17. The combined prejudicial effects of the cumulative errors in this case,
including prejudice arising out of counsel’s ineffectiveness in failing to
adequately investigate and present mitigating evidence, require reversal of
Petitioner/Cross-Appellant’s death sentence.

18. Counsel was ineffective for failing to raise each and all of these issues at trial
and on direct appeal.

19. Apart from its ruling on counsel’s ineffectiveness for failing to investigate and
present mitigating evidence, this Court’s denial of penalty-phase relief was
erroneous and contrary to applicable constitutiénal and statutory standards;
this Court erred in its factual and legal conclusions concerning
Petitioner/Cross-Appellant’s entitlement to a new penalty-phase hearing, its
evidentiary and collateral rulings; and its rulings on objections; and such
errors constituted an abuse of discretion.

Regarding this Court’s rulings on the penalty phase aspect of Defendant’s trial,
we shall first address the subject of the Commonwealth’s appeal — why we granted relief
on Defendant’s claim of ineffective assistance of counsel relative to the investigation and
presentation of mitigating evidence — and then we shall address the subject of the

- Defendant’s Cross-Appeal - why we denied PCRA relief for the Defendant’s remaining

penalty-phase claims.

42



Supreme Court review is limitéd to the PCRA Court’s findings and the evidence
on the record of the PCRA Court’s hearing, viewed in the light most favorable to the .
prevailing party. See, Commonwealth v. Meadius, 870 A.2d 802 (Pa. 2005). The
question of whether the PCRA court erred in its determination that trial counsel was
ineffective for failing to investigate and present mitigating circumstances depends on a
myriad of factors including the mitigation evidence that was actually presented, the
reasonableness of counsel’s investigation, and the mitigation evidence that could have
been presented. Commonwealth v. Collins, 888 A.2d 564, 580 (2005). None of _these
factors, however, is in and of itself dispositive of the question presented, since even if the
investigation by counsel was unreasonable, such a fact alone will not result in relief if the
claimant cannot demonstrate that he was prejudiced by counsel’s conduct. Id. In order to
establish prejudice, “a defendant is required to show that counsel’s ineffectiveness was of
such. a magnitude that the verdict essentially would have been different absent counsel’s

alleged ineffectiveness.” Commonwealth v. Washington, 692 A.2d 1018 (Pa. 1997);

Commonwealth v. Petroski, 695 A.2d 844 (Pa. Super. 1997). After exhaustive review of

the record, briefs submitted by Defendant and the Commonwealth, and oral argument,
this Court found that Defendant was prejudiced by his counsel’s failure to properly
investigate and present his background and his very significant organic brain impairment.
It is the duty of the lawyer to conduct a prompt investigation of the circumstances
of the case and to expiore all avenues leading fo facts relevant to the merits of the case

and the penalty in the event of a conviction.? In Commonwealth v. Malloy, the Supreme

Court of Pennsylvania held that counsel’s duty to investigate and prepare mitigation

* ABA STANDARDS FOR CRIMINAL JUSTICE 4-4.1 (2d ed. 1980) (The Defense Function;
Investigation and Preparation).
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evidence “encompasses pursuit of all statutory mitigators of which he is aware or
reasonably should be aware, unless there is some objective, reasonable ground not to
pursue the circumstance (such as when it might open the door to harmful evidence).” 856
A.2d 767, 787 (PA 2004). The Supreme Court recognized that counsel’s effectiveness is
seriously in question where counsel either fails to realize, or realizes bﬁt fails to pursue, a
course of investigation objectively dictated by the Sixth Amendment. Id. This Court
found that Defendant’s counsel was ineffective in failing to interview family and other
lay witnesses who were readily identifiable and reasonably available to testify; for
presenting only eight pages of direct testimony in Defendant’é case for life; for failing to
obtain available institutional records; for failing to conduct any investigation into
Defendant’s psychiatric condition and mental impairments, despite obvions. signs of brain
damage that clearly pointed to the need to obtain the assistance of mental health experts.
These omissions on the part of counsel clearly prejudiced Defendant and resulted in this
Court decision to grant the Defendant a new penalty phase hearing.

This Court found that substantial and available mitigation evidence was not
presented at trial, and that this evidence was reasonably likely to have persuaded one or
more jurors to find a mitigating circumstance that had not been presented. Ar;y one juror
finding a mitigating circumstance can compel a sentence of life imprisonment by finding
that the mitigating circumstance outweighs the aggravating circumstances.

Commonwealth v. Blount, 647 A.2d 199, 210 (Pa. 1994).

In reviewing counsel’s stewardship, we do not employ a hindsight evaluation of

the record to determine whether other alternatives were more reasonable.

Commonwealth v. Zook, 887 A.2d 1218, 1227 (PA 2005). Rather, counsel will be
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deemed to be effective so long as the course chosen by counsei had some reasonable
basis designed to effectuate his or her client’s interests. Id. Here, Defendant’s counsel
failed to adequately investigate substantial mitigating factors, even though the record was
replete with “red flags” of brain damage that indicated the need fof neurophyschological
evaluations. (N.T. 1/20/05, pg. 185). In light of the extensive medical and scientific
evidence presented in the PCRA petition and subsequent testimony at hearings regarding
Defendant’s neglectful parenting, social isolation and impaired social development,
significant educational impairments and learning disabilities, odd risk-taking behaviors,
organic; brain damage, mental iliness and other potential statutory mitigators, we find that
Defendant’s counsel, notwithstanding his late entry into the case, failed to fulfill his
obligation to explore all avenues that might lead to mitigating circumstances. During the
sentencing phase, counsel presented testimony from just two witnesses — Leroy
Renninger and Defendant’s mother, Betty Sattazahn — in pursuit of one mitigating
circumstance: any evidence of mitigation concerning the character and record of the
defendant and the circumstances of his offense. This evidence clearly established that
tri_al counsel did not conduct a thorough investigation of his client’s background to
determine if more statutory mitigators existed, and there was no tactical or strategic
reason for these deficiencies. For these reasons, we granted Defendant relief on his
PCRA claim alleging his counsel’s ineffectiveness in investi gating and presenting
mitigating evidence. Based on the prejudicial effect of his counsel’s ineffectiveness, we
deemed Defendant was entitled to a new penalty-phase hearing.

Defendant, in his 1% claim in his Concise Statement of Matters Complained of on

Cross-Appeal, alleges that this Court correctly granted penalty-phase relief for counsel’s
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failure to adequately investigate and present mitigating evidence, but erroneously and
unconstitutionally denied all other penalty-phase claims présented by him during the
PCRA proceedings. Each of the claims that were denied, and subsequently appealed, will
be discussed in turn below.

The 2™ claim asserted by Defendant on Cross-Appeal alleges that the
Commonwealth withheld significant exculpatory and impeachment material relating to
statements made by and deals provided to prosecution witnesses Jeffrey Hammer and
Fritz Wanner that were material and prejudicial in the sentencing phase of trial.
Defendant further alleges .that, to the extent that this i;zfonnation was discoverable by trial
counsel, trial counsel was ineffective for failing to investigate and cross-examine these
witnesses with this evidence and for failing to raise this issue on appeal. These claims
were discussed fully above, and were deemed to be without merit in the guilt phase of
Defendant’s PCRA. As we found them to be without merit in the guilt phase, we
similarly find any alleged errors harmless in the penalty phase because the conviction and
the death sentence were procured by the corroboration of multiple witnesses, not just
Jeffrey Hammer and Fritz Wanner, and the Defendant failed to demonstrate that the
reliability of those witnesses was determinative of his gﬁilt or innocence.

Commonwealth v, Johnson, 727 A.2d 1089, 1094 (Pa. 1999). PCRA relief was denied

because the Defendant did not satisfy his burden of proving how this allegedly withheld
exculpatory and impeachment evidence prejudiced him in the sentencing phase of the
trial.

The Defendant’s 3™ claim in his Concise Statement on Cross-Appeal alleges that

the evidence establishes reasonable doubt as to the identity of the shooter and that
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Defendant is actually innocent of the aggravating circumstance that he committed the
killing during the perpetration of a felony and the (d)(6) aggravating circumstance does
not apply and could not appropriately be found against him. This issue was not raised on
direct appeal and is therefore waived pursuant to 42 Pa. C.S.A. §9544(b), and
Defendant’s Concise Statement on Cross Appeal further alleges ‘that counsel was
ineffective for failinguto raise this issue on appeal. Notwithstanding this waiver, this
Court denied the relief requested in Defendant’s PCRA petition because it found this
issue to be without merit. While we agree that the execution of an innocent person is the
quintessential constitutional violation, this arg_uinent must fail. Due to the unreliable
nature of polygraph tests, the results of such tests that raise inferences of guilt or
innocence are inadmissible at trial. Commonwealth v. Watkins, 750 A.2d 308, 315 (Pa.
Super. 2000). Furthermore, aithough Petitionef argues that the (d)(6) aggravator “may
not be applied to accomplices,” he fails to realize that even if the polygraph results were
admissible and Sattazahn was factually innocent, he would still be equally culpable as an
accomplice. 18 Pa. C.S8.A. § 306(c),(d) clearly places criminal responsibility on a person

who aids another person in the commission of a crime. Commonwealth v, Bridges, 381

A.2d 125, 128 (Pa. 1977). The other person may be the actual perpetrator or murderer,
but if a person with intent of promoting or facilitating that person’s act aids that person,
he is criminally responsible. Id. Therefore, Petitioner’s claim that he is factually
innocent and that the (d)(6) aggravator are inapplicable to him are without merit and his
claim was denied for failure to meet his burden of proving that the violations of his

constitutional and legal rights so undermined the truth-determining process that no

47



reliable adjudication of guilt or innocence could have taken place. 42 Pa. C.8.A. §
9543(a)(2)(D).

Having found that this clajim is without merit, this Court also declined to find
Defendant’s trial counsel ineffective for failing to pursue it on direct appeal, as it is black
letter law, requiring no citation, that counsel will not be deemed ineffective for failing to
.pursue a meritless claim.

Defendant’s next claim, 4™ on his Concise Statement on Cross Appeal, alleges
that this Court improperly instructed the jury on the comparative penalties for first,
second, and third dégree murder and further alleges that these guiit-ﬁhase instructions
prejudicially affected the jury’s penalty-phase verdict. Once again, this issue has been
waived, as no objections were made to this instruction at trial, nor was the issue raised on
direct appeal. Notwithstanding this waiver, this issue was addressed above in response to
Defendant’s appeal of our denial of relief on his identical guilt phase claim. This issue
has been previously decided by the Supreme Court of Pennsylvania. The 1978 death
penalty sfatute, 42 Pa. C.S.A. §9711, does not require that the jury be informed of the
penalties for the various degrees of murder, but it also does not prohibit sﬁch an

instruction. Commonwealth v. Yarris, 549 A.2d at 526. Because knowledge of the

severity of the penalties could serve only to caution a jury as to the seriousness of a
conviction, having the jury know the various penalties for each degree of murder could
only have been advantageous to the Defendant, as the jurors were well aware of the
severity of a conviction for first degree murder, as well as the potential sentences for
second and third degree murder convictions. This Court determined that its instructions

did not prejudice the Defendant and were specifically permissible. Based on the
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controllihg precedent in Yarris, this Court found that Defendant’s claim was without
merit and denied the relief in the form of a new trial requested in his PCRA petition.
Theefore, these instructions would not necessitate relief in the penalty phase.
Furthermore, we fefused to find Defendant’s counsel ineffective for failing to object to
the instructions and raising the issue on appeal, as the issue was waived and was also
without merit.

Defendant’s 5™ issue in his Concise Statement alleges that the Commonwealth’s
use of offenses and convictions that post-dated this offense as aggravating circumstances,
even though those aggravatating elements of the offense of capital murder were never
charged at any stage of the initial trial, violated Double J eopardy and retroactively
increased Petitioner/Cross Appellant’s criminal liability for this homicide, in violation of
the ex post facto clause, due process, and the Eighth Amendment. It is further alleged by
the Defendant that his previous counsel was ineffective for failing to raise this issue on
appeal.

This Court agrees with the Commonwealth’s assertion that the Defendant failed to
raise a proper ex post facto claim. Although Pennsylvania appellate courts have held that
the Pennsylvania Constitution provides the same ex post facto pro'tections as the United
States Constitution, there are only four specific areas of legislation which implicate the ex
post facto clause. In 1798, the United States Supreme Court in Calder v. Bull, 3 U.S.
386, 390 (1798), announced four types of ex post facto laws, and these four categories are
still recognized today. The categories are:

1%, Every law that makes an action done before passing of
the law, and which was innocent when done, criminal; and

punishes such action. 2d. Every law that aggravates a
crime, or makes it greater than it was, when committed.
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3d. Every law that changes the punishment, and inflicts a

greater punishment, than the law annexed to the crime,

‘when committed. 4™ Bvery law that alters the legal rules

of evidence and receives less, or different testimony, than

the law required at the time of the commission of the

offense, in order to convict the offender.
Commonwealth v, Davis, 760 A.2d 406, 410 (Pa.Super. 2000). The ex post faéto clause
is a term of art applying to statutes passed by legislatures, not to the holdings of cases as
the Defendant argues in his Cross Appeal. However, the United States Supreme Court
has held that: “[Aln unforeseeable judicial enlargement of a criminal statute, applied
retroactively, operates precisely like an ex post facto law, such as Article I § 10 of the
Constitution forbids . . . [Thus], if a state legislature is barred by the Ex Post Facto clause
from passing such a law, it must follow that a State Supreme Court is barred by the Due

Process Clause from achieving precisely the same result by judicial construction. Id.

(citing Bouie v. City of Columbia, 378 U.S. 347, 353 (1964).

The Defendant, on direct appeal, previously raised issues of Due Process
Violations and the Double Jeopardy Clause based upon the Commonwealth’s decision to
seek the death penalty upon retrial. The Due Process claims on direct appeal were

affirmed by the Supreme Court of Pennsylvania in Commonwealth v. Sattazahn, 763

A.2d 359 (Pa. 2000}, and the United States Supreme Court upheld Defendant’s death
sentence against a Double Jeopardy challenge by a vote of 5-4 in Sattazahn v.
Pennsylvania, 537 U.S. 101 (2003). One of the critical elements of the PCRA mandates
that any allegations of errors that are contained in the petition must not have been
previously litigated. 42 Pa.C.S.A. §9543(a)(3). Previously litigated claims include those
which have been subject to review by the highest court of the state to which the claimant

has the right of appellate review. 42 Pa.C.S.A. §9544. Because the Defendant’s claims
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of Dué Process and Double Jeopardy have already been reviewed and affirmed by both
the Pennsylvania and the United States Supreme Courts, they are not properly before this
Court and we, the PCRA Court, do not have the jurisdiction to further revipw them.
Fufthermore, because Defendant’s claims fail to properly implicate the Ex Post Facto
clause, this claim is without merit, and we declined to find previous counsel ineffective
for failing to raise this issue on direct appeal.

Defendant’s 6 claim on Cross Appeal alleges that the sentencing jury improperly
found the aggravating circumstance that the defendant committed the killing during the
perpetration of a felony. In support of his claims that his death sentence must be
reversed, Defendant argues that the jury mistakenly equated 42 Pa. C.S. § 9711(d)(6)
with felony-murder and relied upon and weighed in aggravation irrelevant and inaccurate
information from the unrelated Schuylkill County third—ldegree murder case. He further
alleges that the verdict slip reveals that the jury did not understand the (d)(6) aggravatiﬁg
circumstance could be proven solely by evidence relating to this homicide, and reﬁed
upon materially false assumptions about an entirely different offense befbre finding that
the (d)(6) aggravating circumstance had been proven. This claim is without merit, as
Defendant’s challenge to the sufficiency of the evidence supporting the finding of the

(d)(6) aggravator was fully litigated on direct review in Commonwealth v, Sattazahn,

763 A.2d 359 (Pa. 2000) and was not properly before the PCRA court for review.
Additionally, the Defendant alleges that the trial court failed .to instruct the jury

that the aggravating circumstance that “[t]he defendant committed a killing while in the

perpetration of a felony,” 42 Pa. C.S. § 9711(d)(6), requires as one of its elements that the

defendant himself — and not a co-perpetrator- actually committed the killing. He argues
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that this improperly relieved the Commonwealth of its burden of proving, and denied him
a jury determination beyond- a reasonable doubt of, the (d}(6) element that he was the
actual shooter. This too, is without merit, because it ignores the verdict. Although the
Defendant argues that there was a factual identity as to the shooter, the Commonwealth’s
theory throughout the case was that the Defendant himself was tﬁe shooter. Accomplice
liability was not included in the theory of the Commonwealth’s case during its guilt phase
closing, and the jury was not instructed on the theory of accomplice liability. Therefore, -
the jury did not consider an improper aggravating circumstance and neither th§
Pennsylvania sentencing code nor the Eighth Amendment were violated. Furthermore, as
this issue has been previously Iitigated; and subsequently determined meritless, trial
counsel cannot be found ineffective for failing to raise it at trial and on appeal.

The Defendant’s 7% claim in his Concise Statement on Cross Appeal deals with
this Court’s instructions to the jury. He alleges that this Court provided a materially
deficient instruction and the prosecution made improper argument on the 42 Pa.C.S.A.
§9711(d)6) aggravating circumstance, and the single prior conviction credited by the
jury as sufficiently similar to constitute a history of felony convictions was legally
insufficient to support its finding of this aggravating circumstance. The Defendant
claims that the jury’s verdict slip reveals that both of the aggravating circumstances that
the jury used as a basis to sentence him to death — “killing in the perpetration of a felony”
and “history of felony convictions involviﬁg use or threat of violence to the person” -
were improperly found. He further claims that the Commonwealth improperly argued
that the Schuylkill County homicide plea constituted a “significant history,” and that the

trial court did not tell the jury how many felonies constitute a significant history of felony
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convictions under the (d)(9) factor. Again, this issue was not raised on direct appeal, and
is therefore waived. Defendant additionally argues that his counsel was ineffective in
failing to object to the instructions and in failing to raise the issue on direct appeal.
Notwithstanding the waiver of this claim for failure to raise it on direct appeal,
this Court did not find counsel ineffective because the claim is without merit. The
Commonwealth conceded that the jury erred in completing the verdict slip by listing the
ﬁurder of Mr. Protivak, to which Defendant pled guilty in Schuylkill County to third
degree murder, on the line for 42 Pa. C.S. § 9711(d){(6) aggravating factors instead of the
line for § 971 1(d)(9) aggravating factors. However, the verdict of the jury is clear that
they found the existence of the aggravating factors by the simple fact that they listed
them on the verdict slip in the place where the jury would record the finding of these
aggravating circumstances beyond a reasonable doubt. Therefore, the certified
documents regarding the Defendant’s guilty pleas for one count of murder in the third
degree in Schuylkill County on March 17, 1992, and one count of robbery in Berks
County on February 14, 1992 constitute sufficient evidence that the Defendant had a
significant history of prior felony convictions involving violence or the threat of violence
to the person. {N.T. 1/15/99, pg. 553-554, 557-559). These two crimes, even if there was
an error on the verdict slip, satisfied the requirement that the Commonwealth must
present éviéence of more than one prior conviction for a crime of violence to substantiate

the (d)(9) aggravating circumstance. See, Commonwealth v. Wheeler, 541 A.2d 730, 736

(Pa. 1988). The error on the verdict slip does not negate the finding of both aggravating
circumstances and was instead harmless error, as the evidence was sufficient to support

the finding of both aggravating circumstances.
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Furthermore, although the Defendant argues that Assistant District Attorney Mark
Baldwin made improper argument on the 42 Pa. C.S. § 9711(d)(6) aggravating
circumstance, he fails to prove that any alleged misstatement entitles him to a new
penalty phase. It is well settled that a district attorney must have reasonable latitude in
fairly presenting a case 1o the jury and must be free to present his or her arguments with

logical force or vigor. Commonwealth v. Brown, 711 A.2d 444, 454 (Pa. 1998).

Defendant contends that a portion-of Attorney Baldwin’s closing argument insinuated
that the murder of Michael Provitak and the murder that is the subject of this appeal
conétituted a significant history justifying the application of the (d)(9) aggravating
circumstance. However, a reviewing court will find reversible error only if the
prosecutor has “deliberately attempted to destroy the objectivity of the fact finder” such
that the “unavoidable effect” of the inappropriate comments would be to create such bias
and hostility toward the defendant that the jury could not render a true verdict.

Commonwealth v. Miles, 681 A.2d 1295, 1300 (Pa. 1996), cert denied, 520 U.S. 1187

(1997). In evaluating Attorney Baldwin’s closing argument as a whole, his alleged
misstatement is clearly harmless. He clearly and unambiguously later explained that the
Provitak murder and the Service Merchandise robbery are the two events that constitute
the significant history of violent felonies that would satisfy the (d)(9) aggravating
circumstance requirements:

But in each case, the defendant admitted responsibility for

the armed robbery and the murder. We submit to you that

those two items ate a significant history of a felony

conviction. For the use or threat of violence to the person
robbery and murder are felonies.
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(N.T. 1/15/99, pg. 611). We found that Attorney Baldwin’s alleged misstatement had no
effect on the verdict, and that the ﬁlilding of both aggravating circumstances was
adequately supported by evidence in the record. We therefore denied Defendant’s PCRA
claim, and further declined to find hié counsel ineffective for failing to raise a meritiess
issue.

“ The 8" claim raised in Defendant’s Cross Appeal alleges that this Court’s failure
to instruct the jury that its life-sentencing option was statutorily defined as life without

possibility of parole violated Simmons v. South Carolina. Defendant further alleges that,

irrespective of whether future dangerousness was placed at issue in this case, the failure
to provide a life without possibility of parole instruction also violated numerous
constitutional rights and United States international human rights treaty obligations
against arbitrary deprivation of life and cruel, inhuman, or degrading treatment or
punishment. In his PCRA petition, Defendant alleged that counsel failed to give a
strategic reason for failing to request the instruction, other than his assumption that the
charge would be denied based on the state of the law at the time. (N.T. 10/22/05 &
11/22/04, pg. 279-80, 286-87). This claim was not raised on direct appeal and is
therefore waived by the Defendant, who further alleges that his counsel was ineffective in
failing to object to the instruction and raise the issue on appeal.

Notwithstanding this waiver, we also denied relief because the Supreme Court of
the United States in Simmons determined that due process requires that the defendant is
entitled to inform the jury that he is ineligible for parole when the state puts the future
dangerousness of the defendant into issue. 512 U.S. 154,171 (1994). (emphasis

added). The Pennsylvania Supreme Court has stated, “[t]his issue has been before this
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Court numerous times. The law of the Commonwealth is that a Simmons instruction is
required to be given only in those cases where the future dangerousness of the defendant

is placed into issue.” Commonwealth v. Johnson, 815 A.2d 563, 589 (Pa. 2002). Here,

the record clearly indicates that the Commonwealth did not argue the Defendant’s futute
dangerousness to the jury during the penalty phase and thus, ihere was no need for a
Simmons “life means life without parole” instruction. Counsel will not be deemed
ineffective for failing to raise a meritless claim, and therefore PCRA relief was properly
denied. |

Similarly, the Defendant’s 9% Glaim in his Concise Statement on Cross Appeal
alleges that counsel was ineffective for failing to investigate and/or present available
evidence that no capitally prosecuted defendant who has been convicted of first-degree
murder in the history of Pennsylvania’s death penalty statute has ever become eligible for
release or parole through pardon, commutation, or clemency. As this issue was not raised
in direct appeal, it is waived pursuant to 42 Pa. C.S.A. §9544(b), and Defendant’s
Concise Statement on Cross Appeal further alleges that counsel was ineffective for
failing to raise this issue on appeal. Notﬁithstanding this waiver, this Court denied '_the
relief the Defendant requested because it found this claim to be without meﬁt. We agreed
with the Commonwealth’s assertion that the Defendant fajled to prove that statistical
evidence regarding parole eligibility for inmates sentenced to life imprisonment was
relevant in the penalty phase of his case, pursuant to Pa. R.E. 401 and 403. In this case,
the Commonwealth did not argue the future dangerousness of Defendant to the jury
during the penalty phase. Absent a showing that the Commonwealth argued the

Appellant’s future dangerousness, a “statistics on commutation” instruction was not
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warranted. Commonwealth v. Fletcher, 861 A.2d 898, 913 (Pa. 2004). Therefore,

“ because future dangerousness was not argued by the Commonwealth, any statistical
evidence sought to be introduced by trial counsel would have been irrelevant. As this
issue is without merif, this Court declined to find trial and appeal counsel ineffective for
failing to pursue a meritless claim. Commonwealth v. Pursell, 724 A.2d 293, 304 (Pa.
1999).

The 10™ claim raised by Defendant on Cross Appeal alleges that the instructions
provided to the jury erroneously erected a presumption of death that shifted the burden of
persuasion from the Commonwealth to the Defendant, thus violéﬁing the presumption of
life afforded defendants in capital sentencing proceedings. This issue was not raised on
direct appeal and is therefore waived pursﬁant to 42 Pa. C.S.A. §9544(b), and
Defendant’s Concise Statement on Cross Appeal further alleges that counsel was
ineffective for failing to object to the instructions, offer correct instructions in their place,
and for failing to raise this issue on appeal. Notwithstanding this waiver, this claim is
without merit and relief was properly denied.

As noted above in response to Defendant’s claim that his guilt phase jury
instructions were erroneous, iﬁ evaluating the correctness of instructions to a trial jury,
the charge must be read and considered as a whole, and it is the general effect of the
charge that controls. Commonwealth v. Rodgers, 327 A.2d at 120. The trial court has
broad discretion in phrasing its instructions, and may choose its own wording so long as
the law is clearly, adequately and accurately presented to the jury for its consideration.
Commonwealth v. Hawkins, 787 A.2d at 301. Any error is reversible only if the

instructions as a whole are determined to be prejudicial. In his Cross Appeal, Defendant
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challenged the jury instructions in the penalty phase regarding the proper consideration of
mitigation evidence.

Although the instructions given after the presentation of evidence in the penalty
phase were not identical to the Pennsylvania Suggested Standard Jury Instructions, they
were substantially similar and clearly and accurately state the law. The jury was
instructed that the Commonwealth must prove any aggravating circumstances beyond a
reasonable doubt, and that the Defendant only had to prove any mitigating circumstances
by a preponderance of the evidence. (N.T. Trial, 1/1 5/99, pg. 620-621). The instructions
further instructed, not once, but twice:

“All of you must agree beyond a reasonable doubt as to

whether or not one or more aggravating circumstances have

been proven by the Commonwealth. But if there is even

just only one of you that believes that the defendant has

proven a mitigating circumstance by a preponderance of the

evidence, than that has been proven sufficiently. Not all of

you have to agree. Even if just one agrees that there’s a

mitigating circumstance, then that has been proven. If you

do have a mitigating circumstance, then the only way your

verdict could be death is if you find that the aggravating

circumstances, proven by the Commonwealth, you all agree

on outweigh mitigating circumstances that one or more of

you may agree upon.” (N.T. Trial, 1/15/99, pg. 624-625).
This Court also explained that a death sentence could only be imposed if one of two
conditions were met, namely: either the jury finds the existence of one aggravating and
no mitigating circumstances, or the existence of one or more aggravating circumstances
which outweigh the mitigating circumstances. (N.T. Trial, 1/15/99, pg. 620). The jury
was told that if they did not all agree on one of these two situations, the only verdict that

they could return was a sentence of life imprisonment. (N.T. Trial, 1/1/5/99, pg. 620).

This Court’s instructions on the burden of proof were proper, and there were no
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misstatements of the law which would result in reversible error. Therefore, the request
for relief in Defendant’s PCRA petition was properly denied, and this Court declineld to
find counsel ineffective for failing to object to the instructions or raise the issue on direct
appeal.

Defendant’s 11% claim on Cross Appeal alleges that the Commonwealth
presented as aggravating evidence myriad irrelevant and inaccurate facts about his prior
murder conviction, in violation of the Fifth, Sixth, Eighth, and Fourteenth Amendments
and the Pennsylvania capital sentepcing statute. Again, it is further alleged that counsel
was ineffective in failing to object to the presentation of this evidence under all
applicable legal theories, and for failing to raise all aspects of this issue on appeal. | The

Court in Commonwealth v. Beasley held:

In this Commonwealth, sentencing has long been regarded
as having at its core a function of character analysis, and
the central idea of the present sentencing statute is to allow
a jury to take into account such relevant information,
bearing upon a defendant’s character and record, as is
applicable to the task of considering the enumerated
aggravating circumstances. Consideration of prior
“convictions” was not intended to be a meaningless and
abstract ritual, but rather a process through which a jury
would gain considerable insight into a defendant’s
character. The nature of an offense, as ascertained through
examination of the circumstances concomitant to its
commission, has much bearing upon the character of a
defendant, and, indeed, without reference to those facts and
circumstances, consideration of “convictions” would be a
hollow process, yielding far less information about a
defendant’s character than is relevant.

479 A.2d 460, 465 (Pa. 1984). This exact issue was examined on direct appeal by the
Supreme Court of Pennsylvania, in which the Court stated, “From the time that this Court

decided Commonwealth v. Beasley, we have consistently held that, in the penalty phase
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of the trial, the prosecution is permitted to examine the facts surrounding a defendant’s
previous felony convictions so that a jury may assess Whether these prior crimes involved
violence sufficient to support the aggravating circumstance in 42 Pa. C.S.A. §9711(d)(9).
Commonwealth v. Sattazahn, 763 A.3d 359, 365 (Pa. 2000). The Supreme Court went on
to conclude that the trial court did ﬂot err in allowing the Commonwealth to present the
facts behind Sattazahn’s prior guilty pleas for third degree murder and burglary and the |
properly admitted evidence amply su;ﬁported the aggravating factor that Sattazahn had a
history of committing violent felonies, including burglary and murder. Id.

As this issue has been fully litigated on direct appeal, and it has previously been
decided that the testimony presented by the Commonwealth at the sentencing hearing did
not violate any of Defendant’s rights under the Fifth, Sixth, Eighth, and Fourteenth
Amendments, this issue was not properly before the PCRA court and the relief requested
was properly denied. Furthermore, counsel was not ineffective for failing to object to the
presentation of this material and/or failing to raise it on direct appeal, as it was properly
introduced. .

Defendant’s 12 issue on Cross Appeal relates to this Court’s denial of his PCRA
claim regarding the Commonwealth’s alleged presentation of improper evidence and
argument for the death penalty, which Defendant argued denied him a fair and reliable
capital sentencing hearing. The PCRA petition was the first time this issue was raised, as
it was not raised on direct appeal, and is therefore waived. Defendant alleges that his trial
counsel was ineffective for failing to object to all the alleged errors under all applicable

legal theories and for failing to raise these issues on appeal.
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Despite this waiver, we declined to find trial counsel ineffective for failing to
raise these issues on direct appeal because we found them to be meritless and therefore
denied PCRA relief on thié claim. Defendant first argues that the Commonwealth
presented inflammatory, false, and misleading evidence and descriptions of fact beyond
the scope of Petitioner/Cross Appellant’s plea agreements; speculative and unreliable
evidence of undisclosed other crimeé;; argument bolstering its witnesses; vouched for the
prior cooperation of prosecution witness J effrey Hammer;limpermissibiy attempted to use
religion as a basis for death; and presented non-statutory aggravating evidepce and
argument in violation of Pennsylvania 1éw and the state and federal constitutions. As
discussed in response to Defendant’s 7™ claim 611 Cross Appeal, it is well settled that a
district attorney must have reasonable latitude in fairly presenting a case to the jury and

must be free to present his or her arguments with logical force or vigor, Commonwealth

v. Brown, 711 A.2d at 454. A prosecutor’s remarks fall within the ambit of fair comment
if they are supported by evidence and they contain inferences which are reasonably
derived from that evidence. Commonwealth v. Ervin, 766 A.2d 859, 864 (Pa. Super.
2000). A review of the record indicates that the Commonwealth’s attorney, Mark
Baldwin, based his closing arguments on the facts presented. Both the murder in the
instant case and the Provitak murder in Schuylkill County were committed on or close to
religious holidays. When the facts presented at trial indicate that the murders occurred on
or about religious holidays, the Commonwealth was permitted to argue these facts in its
closing argunients. See Commonwealth v. Oggod,‘ 839 A.2d 294 (Pa. 2003).
Furthermore, Provitak was killed with a single shotgun blast to the face, e;nd the term

“blast” cannot be considered inflammatory because the Supreme Court of Pennsylvania
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has previously used thié term in describing the facts of a crime. See Beasley, supra, at
461 (. . . Singleton was fatally wounded by a shotgun blast while riding a bicycle.”).
The arguments made by Attorney Baldwin in closing were well within the permissible
bounds of oratorical flair because they were made based upon the facts presented and
reasonable inferences that could be derived therefrom.

The Defendant also alleges that the Commonwealth improperly denigrated and
distorted mitigating evidence. This argument ignores the long standing precedent that a
prosecutor may urge the jury to disfavor the defense’s mitigation evidence in favor of
imposing the death penalty. Commonwealth v. Stokes, 839 A.2d 226, 233 (Pa. Super.
2003). As long as the prosecutor confines his comments to the facts presented, the
closing argument in favor of the death penalty, taken in totality, will amount to
permissible “oratorical flair.” Id. Again, what the Defendant argues was a
misrepresentation of mitigating evidence and a belittling of the use of mitigating
testimony provided by the Defendant’s mother was really a permissible argument based
upon the facts presented during the sentencing hearing. The same holds true for the
Defendant’s argument that the Commonwealth improperly insinuated that faithfulness to
“our” death penalty law and the jury’s oath required that the jury impose “your” death
penalty. Takenasa whqle, these comments do not amount to prosecutorial misconduct,
as they were supported by the facts presented and fall within the permissible range of
oratorical flair.

Because this Court denied these claims in Defendant’s PCRA petition because we

found them to be without merit, we also declined to find Defendant’s counsel ineffective
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for failing to raise them on appeal, és counsel can never be deemed ineffective for failing
to raise a meritless issue.

The 13" Claim raised in Defendant’s Concise Statement of Matters Complained
of on Cross Appeal alleges that the Pennsylvania Depa;tment of Corrections violated due
process and the Sixth and Eighth Amendments when it failed, in response to a defense
subpoena, to produce institutional records containing mental health mitigating evidence.
The Defendant claims that the Department failed to produce a co%nplete set of files,
including a psychological report prepared in 1992 by Dr. Katatina Ivanko, which
dbntained statements of Defendant’s impaired educational background and found
Defendant to be emétionaliy “suarded” and “unable to form close relationships” as well
as one who “could benefit from routine counseling.” (N.T. 10/25/04, pg. 166-67 (Def.
Exh.. 15)). If the Defendant is arguing that his trial copnsel was ineffective for failing to
get the file and for following up on the information in 1t that pointed to the need to
investigate mental health mitigation, this claim can be incorporated into the claim that his
counsel was meffective for failing to adequately investigate and present mitigating:
evidence, a claim for which we granted PCRA relief.

If, however, the Defendant is claiming that the Commonwealth committed a
 violation, the Defendant has not satisfied his burden of proving a Brady violation. In
order to be successful in a claimed violation of this rule, the evidence must be (1)
favorable to the accused either because it is exculpatory or it impeaches, (2) Supf)ressed
by the Commonwealth, either intentionally or inadvertently, and (3) prejudicial to the

accused. Commonwealth v. Burke, 781 A.2d 1136, 1141 (Pa. 2001). However, nothing

in the rule requires the Commonwealth to provide information which is equally
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obtainable by, and known to, the Defendant, Commonwealth v. Pursell, 724 A.2d 293,

305 (Pa. 1999). The Commonwealth did not commit a violation because it was not in
possession of the institutional records containing mental health mitigation evidence.
Defendant’s 14® Claim on Cross Appeal alleges that the Commonwealth used two

| invalid guilty pleas as evidence of aggravating circumstances and that counsel was
ineffective for failing to appropriately challenge the use of these pleas. It is further
alleged that counsel was ineffective for failing to raise all available challenges to this
evidence on appeal. Defendant argues in his Post Hearing Memorandum that at the time
of his guilty pleas to felony charges that could be used as evidence of a significant history
of felony convictions involving the use or threat of violence to the person, he did not

| know - and had never been advised — that these pleas could be used against him as
aggravating factors in any retrial of the present homicide case. (Post Hearing Brief,
8/30/05, pg. 81). Defendant alleges that Attorney Adams was ineffective for not asking
him whether his prior counsei had told him that his guilty pleas could be used against him
as an aggravating circumstance.

We find that Defendant has failed to prove that he is entitled to relief based upon
these two allegedly invalid guilty pleas, as it is not cognizable claim under the terms of
the PCRA. The PCRA does not permit a defendant to litigate the validity of other pleas
in the context of a PCRA proceeding. 42 Pa. C.S.A. §9543. Even if Defendant wishes to
argue that these pleas are invalid based upon the alleged ineffectiveness of prior counsel,
we find that any such claims have been waived under 42 Pa. C.S.A. §9543(a)(3) because

they were not raised at the first opportunity to do so, pursuant to Commonwealth v.

Hubbard, 372 A.3d 687 (Pa. 1977). This is the rule that was applicable at the time,
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because Defendant’s appeal was pending at the time when Commonwealth v, Grant was

decided, but no issues of the ineffectiveness of John Elder, Esquire, were raised and
preserved on direct appeal. Thus, Defendant’s claim his death sentence must be
overturned because the Commonwealth used invalid guilty pleas as evidence of
aggravating circumstances is without merit.l

In the 15™ claim contained in his Concise Statement of Matters Complained of on
Cross Appeal, Defendant alleges that the Pennsylvania Supreme Court failed to conduct
* the statutorily mandated independent review of the record for passion, prejudice, or other
arbitrary factors, therefore necessitating nimc pro ruﬁc restoration of his 'right.to direct
appeal. Each time the death penalty is imposed in Pennsylvania, the state Supreme Court
is required to afﬁrrﬁ the sentence of death unless they ﬁn& that: (1) the sentence of death
was the product of passion, prejudice or any other arbitrary factor; (2) the evidence fails
to support the finding of at least one aggravating circumstance; or (3) the sentence of
death is excessive or disproportionate to the penalty imposed in similar cases, considering

both the circumstances of the crime and the character and record of the defendant.

Commonwealth v. Williams, 615 A.2d at 728. In order to complete this requirement, the
Court must independently review the sufficiency of the evidence presented against the
Defendant to determine if the sentence comports with the statute. Commonwealth v,
Fiebiger, 81 A.2d 1233 (Pa. 2002).

The Supreme Court of Pennsylvania, in Commonwealth v. Sattazahn, 763 A.2d

359 (Pa. 2000), fully evaluated the sufficiency of the evidence and found that the death
sentence did, indeed, comport with the statute. Furthermore, the evidence was sufficient

to support both aggravating factors beyond a reasonable doubt. As such, this claim is

65



without merit and Defendant is not entitled to nunc pro tunc restoration of his direct
appeal rights.

In his 16 claim presented on Cross Appeal, Defendant argues that he has a
protected liberty interest in meaningful appellate review of his conviction and death
sentence, including a meéningful proportionality review of his sentence by the
Pennsylvania Supreme Court. He further alleges that he is entitled to restoration of his
right to direct appeal for purposes of proportionality review because the legislative repeal
of proportionality review in 1997 denied him the substantive proportionality review he
would have been afforded but for the fact that he was not proVided a fair trial in 1991.

Proportionality review was statutorily abrogated by Act of June 25, 1977, No. 28
§ 1. Any cases which were pending on direct review on the effective date of the change

in the statute were entitled to proportionality review. Commonwealth v. Watkins, 843

A.2d 1203, 1219 fn.. 18 (Pa. 2003). Defendant was tried and convicted .in the instant case
in January 1999, and directly appealed his conviction in February 1999. Because his case
was not pending on direct review until 2 years after the effective date of the abrogation,
he is not entitled to proportionality review. Therefore, PCRA relief was properly denied
and counéel cannot be found meffective for failing to raise a meritless issue.

The 17" claim raised in Defendant’s Cross Appeal is identical in substance to the
19" claim raised in his Appeal, alleging that we must reverse his death senténce because
of the alleged combined prejudicial effects of the cumulative errors in this case, including
prejudice arising out of counsel’s ineffectiveness in failing to adequately investigate and
present mitigating evidence. We reiterate that the only PCRA claim that necessitated

relief was Defendant’s allegations of counsel’s ineffectiveness in the investigation and
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presentation of mitigation evidence. No number of failed claims may collectively attain
merit if they could not do so individually. Commonwealth v. Williams, 615 A.2d at 722.
As we have addressed why we declined to grant relief on each individual PCRA claim
other than counsel’s ineffectiveness regarding the mitigation evidence in the penalty
phase, Defendant is not entitled to relief by grouping together all of his failed claims and
claiming they have a cumulative prejudicial effect.

Defendant’s 18" claim in his Concise Statement of Matters Complained of on
Cross Appeal alleges that Counsel was ineffective for failing to raise each and all of these
issues at frial and on direct appeal. The standard for establishing ineffective assistance
of counsel is well settled and was fully discussed above in response to Defendant’s 18"
claim in his Concise Statement of Matters Complained of oﬁ Appeal. We believe we
adequately addressed in each individual claim on Cross Appeal the reasons we declined
to find counsel ineffective, even though inany claims were deemed to be waived as a
result of counsel’s failure to object to them at trial and/or raise them on direct appeal.
With the exception of counsel’s ineffectiveness in his invésti gation and presentation of
mitigating evidence, the Defendant failed to meet his burden of proving that the actions
or omissions of his counsel prejudiced him.

Defendant’s 19™ and final claim on cross appeal alleges that, apart from the ruling
on counsel’s ineffectiveness for failing to investigate and present mitigating evidence,
this Court’s denial of penalty-phase relief was erroneous and contrary to applicable
constitutional and statutory standards; that this Court erred in its factual and legal
conclusions concerning Petitioner/Cross Appellant’s entitlement to a new penalty-phase

hearing, its evidentiary and collateral rulings, and its rulings on objections, and that such
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errors constituted an abuse of discretion. As discussed in response to Defendant’s
identical claim regarding our denial of relief for his guilt phase claims, an appellate court
cannot find an abuse of discretion merely for an error of judgment unless, in reaching a
conclusion, the trial court overrides or misapplies the law, or its judgment is manifestly
unreasonable, or the evidence of record shows that the court’s judgment exercised is
manifestly unreasonable or lacking in reason. Commonwealth v. Baker, 766 A.2d 328,
331 (Pa. 2001). The findings of a post conviction court will not be disturbed unless they

have no support in the record. Commonwealth v. Hickman, 799 A.3d at 140. This Court

believes that the extensive record amply supports its findings that the Defendant was
entitled to relief only on his PCRA claim regarding his counsel’s ineffectiveness in the
investigation and preparation of mitigating evidence. As the reasons for denial were fully
explained above, this Court further believes that no abuse of discretion occurred in
denying Defendant relief on his other PCRA claims, and that these ruﬁngs were not
contrary to constitutional and statutory standards.

For all of the foregoing reasons, this Court hereby respectfully requests that the
Defendant’s Appeal, the Commonwealth’s Appeal, and the Defendant’s Cross Appeal be

Denied and the rulings of the PCRA Court be affirmed.
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