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OPINION"

SCIRICA, Circuit Judge

Date Filed: 05/26/2023

David Sattazahn was convicted of first degree murder and related offenses for a

robbery that resulted in the death of Richard Boyer, a restaurant manager. Sattazahn's co­

conspirator, Jeffrey Hammer, pleaded guilty to third degree murder. In his state habeas

proceedings and before the District Court, Sattazahn argued the Government withheld

material evidence in violation of Brady v. Maryland, 373 U.S. 83 (1963), and failed to

correct a witness' testimony in violation ofBrady, Napue v. Illinois, 360 U.S. 264 (1959),

and Giglio v. United States, 405 U.S. 150 (1972).1 The District Court held the Government

This disposition is not an opinion of the full Court and pursuant to 1.O.P. 5.7 does not
constitute binding precedent.
1 Under Brady, Napue, and Giglio, the suppression of material evidence favorable to the
defendant violates due process. In Brady, the Supreme Court held "that the suppression by
the prosecution of evidence favorable to an accused upon request violates due process
where the evidence is material either to guilt or to punishment, irrespective of the good
faith or bad faith of the prosecution." 373 U.S. at 87. In Napue, the Supreme Court held
that the "principle that a State may not knowingly use false evidence, including false
testimony, to obtain a tainted conviction, implicit in any concept of ordered liberty, does
not cease to apply merely because the false testimony goes only to the credibility of the
witness." 360 U.S. at 269. In Giglio, the Supreme Court held that "whether the
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failed to disclose evidence that Hammer disagreed with a witness' account of a

conversation between Hammer and Sattazahn but found that this evidence was not material.

The District Court further held that the Government had no duty to correct the witness'

testimony because there was no evidence of an undisclosed agreement between the

Government and the witness. We agree with the District Court that Sattazahn has not made

a sufficient showing of a Brady orNapue/Giglio violation. We will affirm.

I.

The story of this case has three important characters: David Sattazahn, the

petitioner, who was convicted of first degree murder for the death ofRichard Boyer; Jeffrey

Hammer, his co-conspirator, who testified against Sattazahn in exchange for pleading

guilty to third degree murder; and Fritz Wanner, a family friend of Hammer's, whose

testimony about a conversation he overheard between Sattazahn and Hammer is the focus

of Sattazahn' s habeas claims.

A.

In 1987, Sattazahn and Hammer spent weeks preparing to rob a local restaurant.

From their hiding spot in a copse ofpine trees, the two observed that the manager, Richard

Boyer, left the restaurant with a bank deposit bag every night. The plan was to get Boyer

to hand over the cash and then handcuffhim in his truck to give them time to flee the scene.

Sattazahn and Hammer decided to put their plan into action on April 12, a Sunday,

after learning that the restaurant was busiest on Sundays. Equipped with ski masks, gloves,

nondisclosure [of evidence] was the result of negligence or design, it is the responsibility
of the prosecutor" to correct testimony known to be false. 405 U.S. at 154.

3
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.22 and .41 caliber handguns with the serial numbers filed off, extra ammunition,

flashlights, and handcuffs, the two rode an all-terrain vehicle across railroad tracks to the

pine trees behind the restaurant. There they lay in wait for Boyer to leave with the day's

cash deposit.

When Boyer left the restaurant and started walking towards his truck, Sattazahn and

Hammer emerged from the trees, their guns drawn. Sattazahn moved towards the truck and

told Boyer to drop the deposit bag. Boyer instead threw the bag behind him. Sattazahn told

Boyer to bring him the bag, but Boyer threw it towards the restaurant's roof and ran.

Sattazahn fired the .22 at Boyer. Thinking this was a warning shot, Hammer fired the .41

into the air. Sattazahn then fired two or three more shots at Boyer, who fell.

With Boyer sprawled on the ground but still moving, Sattazahn ran over to Boyer,

grabbed the deposit bag that was just out ofBoyer's reach, and then fled with Hammer on

the all-terrain vehicle back across the railroad tracks.

Boyer's body was discovered with five gunshot wounds in his face, head, shoulder,

and back. Two .22 bullets were recovered during his autopsy and five .22 casings were

found at the scene. A week after the robbery, Sattazahn and Hammer realized that their

duffle bag-which contained their guns and other equipment-was missing. They tried to

find it but came up empty handed.

In the summer of 1989, Hammer told the police about the robbery, implicating

himself and Sattazahn, and admitted they lost their duffel bag somewhere near the railroad

tracks. The bag was subsequently found and turned over to the police. Hammer pled guilty

to third degree murder and associated offenses in exchange for testifying against Sattazahn.

4
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In the fall of 1989, Fritz Wanner was in custody for an unrelated burglary when

police asked what he knew about the 1987 robbery. Wanner told the police that, a few days

after the robbery, he was in a barn that belonged to Hammer's father-in-law when he

overheard Sattazahn and Hammer arguing about dropping a bag. According to Wanner,

Sattazahn said he grabbed the .22 from Hammer and shot Boyer because Hammer missed.

Wanner initially told the police he was with someone called Simmons at the time. Later,

Wanner said that he was actually in the barn with a man called Joe Russo, not Simmons,

but had been afraid to name Russo out of fear he was in the mafia.

B.

Sattazahn was tried twice for capital murder-first in 1991 and again in 1999 after

his conviction was vacated. At Sattazahn' s first trial, Hammer testified that Sattazahn shot

Boyer with the .22. The Government established that Sattazahn purchased the .22 but had

no other witnesses who testified about the identity of the shooter. Wanner refused to testify

out of fear for his safety. The jury found Sattazahn guilty of first degree murder. The

appeals court held that the trial court gave an erroneous jury instruction and vacated the

conviction. See Commonwealth v. Sattazahn, 631 A.2d 597, 606 (Pa. Super. Ct. 1993). The

appeals court also found, however, that there was sufficient evidence on the record to

convict Sattazahn of first degree murder. Id. at 602.

At Sattazahn's retrial, the Government called both Hammer and Wanner as

witnesses. Hammer's testimony was much the same as it was during Sattazahn's first trial.

Sattazahn brought out Hammer's deal with the Government on cross examination and

argued Hammer had planned and carried out the robbery on his own. Wanner testified that

5
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he saw Sattazahn and Hammer at the barn and heard them argue about a missing bag.

According to Wanner, Sattazahn threatened to kill Hammer and his family if they were

caught and complained that he had to grab the gun and shoot Boyer because Hammer

missed. Wanner admitted that he had memory problems stemming from drug use and that

he had changed his story about who was with him at the time he overheard the conversation.

He denied that he was promised anything or expected anything in exchange for his

testimony. Sattazahn briefly mentioned Wanner during closing arguments, though not by

name. The jury convicted Sattazahn of first degree murder. Sattazahn was then sentenced

to death.

C.

Sattazahn sought state post-conviction relief for, inter alia, errors during the penalty

phase of his retrial as well as Brady and Napue/Giglio violations. During Sattazahn's

evidentiary hearing, Wanner testified-contrary to his trial testimony-that he did not

actually see Sattazahn and Hammer and was not sure who was with him when he overheard

the conversation. Wanner also testified that he spoke with the prosecutor before Sattazahn' s

trial, and the prosecutor said that he would not make a deal but would "see what he could

do" in Warmer's upcoming case. JA 307 at 87:11-12.

The trial prosecutor2 testified about his conversation with Wanner as well as about

2 The trial prosecutor was Mark Baldwin, who was serving as the District Attorney for
Berks County at the time of Sattazahn's Post-Conviction Relief Act hearing. In 2020, the
Court ofCommon Pleas for Berks County dismissed homicide charges in an unrelated case
after finding that Baldwin intentionally suppressed police reports the defense could have
used to impeach the Government's key witness. See Commonwealth v. Roderick Johnson,
No. 0118-97; 1537-97 (Berks Cty., Oct. 29, 2020). Sattazahn urges us to review his Brady

6
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handwritten notes he took on a conversation he had with Hammer in 1990 about Wanner's

1989 statement. The prosecutor recorded that Hammer

[r]emembers a conversation but not sure when or if Joe from Pizza Shop was there
... [a]bout a week after shooting discussion in Barn possible that Fritz Wanner was
in Barn in another section ... only ever saw Joe in Pizza shop not in Barn[.]
JA 1029.

The prosecutor maintained that the notes were available to Sattazahn's trial counsel, even

though they were not turned over during discovery and arguably qualified as work product,

because of his office's open file policy. The existence of this policy is not corroborated

elsewhere in the record.

Hammer testified that he told the prosecutor that some parts ofWanner' s statement

were inaccurate: Joe was not at the barn during the conversation and Sattazahn never said

he grabbed the .22 from Hammer and shot Boyer. Hammer also testified that he had not

claim de novo and consider this Johnson case as support for his claim. We will review the
Brady claim de novo, for reasons discussed below. We will not, however, considerJohnson. .1n our rev1ew.

Assuming arguendo that Cullen v. Pinholster, 563 U.S. 170 (2011), is inapplicable and we
may consider evidence that was not before the State court, Sattazahn does not explain how
Baldwin's misconduct in a separate case-though undoubtedly egregious-supports his
Brady claim. As Johnson is not factually analogous, it cannot help Sattazahn establish a
pattern ofBrady violations making it more likely that Baldwin suppressed evidence in his
case. Although "[t]he gravity of the prosecutor's misconduct ... may shed light on the
materiality of the infringement of the defendant['s] rights," there is insufficient support in
the record here-unlike in Johnson-to infer that Baldwin "resorted to improper tactics
because [he was] justifiably fearful that without such tactics the defendant[] might be
acquitted." See United States v. Boyd, 55 F.3d 239, 241 (7th Cir. 1995); see also Johnson,
No. 0118-97 at 14-17, 30 (describing how the suppressed police reports would have
allowed the defense to show that the Government's key witness, who did not have a record,
was a career drug dealer who routinely made deals with the police to avoid charges).

7
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seen Wanner in the barn, which he described as a garage with three sections and a top floor.

The post-conviction court granted Sattazahn a new penalty hearing3 but denied his

Brady and Napue/Giglio claims. The court found the prosecutor's notes about his

conversation with Hammer were not impeachment evidence because the notes may not

have accurately reflected Hammer's statements. Commonwealth v. Sattazahn, 2006 Pa.

Dist. & Cnty. Dec. LEXIS 104, *45-46 ("[I]t is unfair to allow the defense to use

statements to impeach a witness which cannot fairly be said to be the witness' own rather

than the product of the investigator's selection, interpretation, and recollection."). Even if

the notes were impeachment evidence, the court reasoned, the impact on Wanner's

credibility would not have been material. Id. at *47-48.

As for Sattazahn's Giglio claim, the court found the prosecutor's statement to

Wanner that he would "see what he could do" about his upcoming case was not evidence

of an undisclosed agreement. Id. at *40-41. Even if it were, Wanner was of secondary

importance to Hammer and was already impeached on multiple grounds, so evidence of an

agreement would be unlikely to change the outcome of the trial. Id. at *42.

The Pennsylvania Supreme Court affirmed. Commonwealth v. Sattazahn, 952 A.2d

640 (Pa. 2008). The Pennsylvania Supreme Court adopted the post-conviction court's

analysis of the alleged tacit agreement between the prosecutor and Wanner in its entirety.

Id. at 651,659. In a departure from the post-conviction court, however, the Supreme Court

3 Sattazahn's penalty phase claims, which are not at issue here, have their own long history.
See Sattazahn v. Pennsylvania, 537 U.S. 101 (2003) (holding that the imposition of the
death sentence on retrial does not violate double jeopardy). Sattazahn was eventually
resentenced to life imprisonment.

8



Case: 21-2372 Document: 66 Page: 9 Date Filed: 05/26/2023

noted there was a "colorable argument" that the prosecutor's notes were impeachment

evidence under Brady. Id. at 658. The Court did not discuss whether the notes accurately

reflected Hammer's statements. Instead, the Court asserted that "[n]o Brady violation

occurs where the defendant knew or could have uncovered the relevant evidence with

reasonable diligence." Id. (citing Pennsylvania Supreme Court cases). Sattazahn was a

participant in the conversation that Wanner overheard and, the Court reasoned, could have

told his trial counsel that Wanner's testimony was inaccurate. Id. Sattazahn's trial counsel

could then have cross-examined Wanner or Hammer on the inaccuracy. Id. The Court

concluded that Sattazahn "failed to establish a lack ofrelevant knowledge on his part and/or

an inability to obtain such knowledge upon reasonable diligence." Id.

D.

As noted, Sattazahn brought a federal habeas petition repeating, inter alia, his

claims that the prosecutor's undisclosed conversation with Hammer and alleged tacit

agreement with Wanner violated Brady and the alleged tacit agreement further violated

Napue/Giglio. Amended Petition for Writ ofHabeas Corpus at 19, Sattazahn v. Wetzel, No.

l 7-cv-3240, Doc. No. 15. In a detailed opinion, the District Court adopted the

recommendation of the Magistrate Judge that Sattazahn had insufficient evidence to

support his claims. Sattazahn v. Wetzel, No. l 7-cv-3240, 2021 WL 2291334 (E.D. Pa. June

3, 2021). On a motion for reconsideration, the District Court granted a certificate of

appealability for Sattazahn's Brady and Napue/Giglio claims. We will affirm the District

Court's denial of Sattazahn's petition.

IL

9
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We exercise plenary review over a district court's habeas determinations. Simmons

v. Beard, 590 F.3d 223, 231 (3d Cir. 2009). When a habeas petitioner raises federal

constitutional claims that a State court denied on the merits, we examine whether the

court's ruling "resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established federal law, as determined by the Supreme Court of the

United States" or "was based on an unreasonable determination of the facts in light of the

evidence presented in the State court proceeding." 28 U.S.C. § 2254(d). "Clearly

established federal law" comprises U.S. Supreme Court decisions issued before the State

court decided the petitioner's claim on the merits. Greene v. Fisher, 565 U.S. 34, 40 (2011).

A State court decision is "contrary to" clearly established federal law if it

contradicts Supreme Court precedent or involves facts "that are materially

indistinguishable" from those in a Supreme Court decision but reaches a different result.

Eley v. Erickson, 712 F.3d 837, 846 (3d Cir. 2013) (quoting Williams v. Taylor, 529 U.S.

362, 405-06 (2000)); see also Randolph v. Sec'y Pa. Dep 't ofCorr., 5 F.4th 362, 372 (3d

Cir. 2021 ). An application of clearly established federal law is unreasonable if there is no

possibility "fairminded jurists could disagree that those arguments or theories are

inconsistent with [a prior Supreme Court holding]." Harrington v. Richter, 562 U.S. 86,

102 (2011). A determination of the facts is unreasonable if all "[r]easonable minds

reviewing the record" would reach a different conclusion. Wood v. Allen, 558 U.S. 290,

301 (2010) (alteration in original); see also Randolph, 5 F.4th at 373 (noting that the State

court's factual determination is reviewed for objective unreasonableness).

Ifwe conclude that a State court's merits decision on a particular claim was contrary

10
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to clearly established federal law or unreasonable, we review that claim de novo. Vickers

v. Superintendent Graterford SCI, 858 F.3d 841, 849 (3d Cir. 2017) (citing Lafler v.

Cooper, 566 U.S. 156, 174 (2012)).

III.

Evidence the Government fails to disclose qualifies as a violation of Brady v.

Maryland if it (1) is exculpatory or impeaching; (2) was suppressed by the State; and (3)

is prejudicial to the defendant, i.e., material. Breakiron v. Horn, 642 F.3d 126, 133 (3d Cir.

2011); see also Strickler v. Greene, 527 U.S. 263, 281-82 (1999) (remarking that a Brady

violation requires that material evidence is "suppressed by the state," but the suppression

need not be willful). "Evidence is material 'if there is a "reasonable probability" that, had

the evidence been disclosed to the defense, the result of the proceeding would have been

different."'Kyles v. Whitley, 514 U.S. 419,433 (1995); see Banks v. Dretke, 540 U.S. 668,

698 (2004) (emphasizing that "the materiality standard for Brady claims is met" when the

favorable evidence is sufficient to "undermine confidence in the verdict"' (quotingKyles,

514 U.S. at 435)).

Sattazahn argues the prosecutor violated Brady by failing to disclose ( 1) the fact

that he had a conversation with Hammer before the 1991 trial and notes from that

conversation and (2) the alleged tacit agreement he had with Wanner.

The District Court, accepting the Magistrate Judge's recommendation, reviewed

Sattazahn's first claim de novo. The District Court read the Pennsylvania Supreme Court's

description of the Brady standard as "improperly impos[ing] a diligence requirement on

Sattazahn." JA13; Sattazahn, 952 A.2d at 658 (finding Sattazahn failed to show reasonable

11
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diligence); seeDennis v. Sec'y. Pa. Dep'. Corr., 834 F.3d 263, 293 (3d Cir. 2016) ("Adding

due diligence ... to the well-established three-pronged Brady inquiry would similarly be

an unreasonable application of, and contrary to, Brady and its progeny.").

We agree that de novo review is proper. As noted, the Pennsylvania Supreme Court

ended its analysis of the Hammer conversation by concluding that Sattazahn "has failed to

establish a lack of relevant knowledge on his part and/or an inability to obtain such

knowledge upon reasonable diligence." Sattazahn, 952 A.2d at 658. This reasoning is

contrary to Brady, which is clearly established federal law. See Dennis, 834 F.3d at 293.

Sattazahn knew he had an argument with Hammer about the robbery. But he could

not have known that the prosecutor spoke with Hammer about Wanner's statement, or that

Hammer contradicted Wanner about Sattazahn' s confession during that conversation. The

impeachment evidence Sattazahn identified is not simply the prosecutor's notes or that

Wanner erroneously said Sattazahn confessed to shooting Boyer-it is also that Sattazahn's

own co-conspirator pointed out that Sattazahn did not confess.

As discussed below, the value of this impeachment evidence to Sattazahn's defense

is questionable. But the Pennsylvania Supreme Court's error goes to the second prong of

the Brady analysis, suppression by the State, not the third prong, materiality. Sattazahn did

not know about the notes or Hammer's response to Wanner's statement. Under Brady, it

does not matter whether Sattazahn could have discovered either with reasonable diligence.

Although we conclude that the Pennsylvania Supreme Court's analysis is contrary

to Brady, we reach the same ultimate conclusion. The notes and conversation are Brady

evidence-that is, impeaching and suppressed by the State-but are not material.

12
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Sattazahn's strategy at both trials was to frame Hammer as incredible and ready to sacrifice

Sattazahn, quite literally, to avoid a capital sentence. As the District Court noted,

introducing even a portion ofthe notes and conversation would require Sattazahn to present

Hammer as incredible except for his recollection of the argument in the barn. Sattazahn

would likely have to explain to the jury why Hammer, a man willing to send his innocent

friend to death row to secure a plea deal, told the prosecutor that said friend never confessed

to shooting Boyer.

Even putting the issue of Hammer's (in)credibility to one side, it is difficult to see

how the suppressed evidence could be material when it would, in large part, corroborate

rather than undermine Wanner's testimony. Most of the discrepancies between the two

accounts of the argument are explained by the barn's character. The uncontroverted

evidence in the record is that the barn was large and had multiple areas. It is possible that

Wanner, either alone or with someone else, could have overheard the argument without

Sattazahn or Hammer noticing.

The major point of disagreement-whether Sattazahn confessed to grabbing the .22

from Hammer and shooting Boyer-is of minor importance when considered in context.

The notes and conversation undermine Sattazahn's theory that Hammer acted alone. If

Sattazahn had cross-examined Hammer on the suppressed evidence, the jury would likely

have heard him agree with Wanner that he fought with Sattazahn over the missing bag and

that Sattazahn threatened to kill his family if they were caught. This would have helped

rehabilitate Wanner, who admitted that his memory was generally poor and that he changed

portions ofhis statement. It would also have made the absence oftestimony from Joe Russo

13
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less conspicuous.

Because the prosecutor's notes and Hammer's statements would likely have a

similar impact on Sattazahn's defense as Warmer's uncontradicted testimony that he

overheard Sattazahn confess, we find that they are not material. Accordingly, we conclude

that there was no Brady violation.

IV.

We review Sattazahn's second Brady claim, regarding the prosecutor's failure to

disclose a tacit agreement with Wanner, under the deferential § 2254(d) standard. This

Brady claim dovetails with Sattazahn's Napue/Giglio claim that the prosecutor failed to

correct Wanner's testimony that he had not been promised anything and did not expect

anything in exchange for his testimony. The post-conviction court held that Sattazahn did

not demonstrate the existence of a tacit agreement and, even if he did, there was not a

reasonable likelihood that Wanner's false testimony affected the jury's judgment. Like the

District Court, we discern no error in the State post-conviction court's merits

determination.

UnderBrady, impeachment evidence includes tacit agreements made with a witness

"so long as the prosecution offers the witness a benefit in exchange for his cooperation."

Akrawi v. Booker, 572 F.3d 252,262 (6th Cir. 2009); see also United States v. Bagley, 473

U.S. 667, 683 (1985) (noting that informal deals can qualify as Brady evidence). An

agreement may be tacit, but it must be a true agreement-both the witness and the

prosecutor must understand that the witness will receive favorable treatment in exchange

for their testimony. Akrawi, 572 F.3d at 263. The fact that a witness received favorable

14
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treatment after the trial, without more, is not evidence of a pre-trial agreement. Lesko v.

Secy Pa. Dep 't ofCorr., 34 F.4th 211,234 (3rd Cir. 2022) (citing Shabazz v. Artuz, 336

F.3d 154, 165 (2d Cir. 2003)).

Under Giglio v. United States, 405 U.S. 150, 154 (1972), prosecutors have a duty to

correct a witness' testimony when they know it to be false. A falsehood is material "if there

is any reasonable likelihood that the false testimony could have affected the judgment of

the jury."Haskell v. Superintendent SCI Greene, 866 F.3d 139, 149 (3d Cir. 2017). This is

a more lenient materiality standard than Brady, which requires that suppressed evidence be

sufficient to "undermine confidence in the verdict." Banks, 540 U.S. at 698.

The prosecutor told Wanner that he would not make a deal but would "see what he

could do" in Wanner's upcoming case. Because this statement is ambiguous in context,

Sattazahn cannot show that the post-conviction court should have found Brady and

Napue/Giglio violations. See Harrington, 562 U.S. at 102 (describing an application of

clearly established federal law as unreasonable if "fairminded jurists" would all agree that

the application is inconsistent with Supreme Court precedent); Wood, 558 U.S. at 301

(describing a determination of the facts as unreasonable if all "[r]easonable minds

reviewing the record" would disagree with the determination); see also Davis v. Ayala, 576

U.S. 257, 271 (2015) (clarifying that a State court's factual findings are presumed correct

unless the petitioner rebuts the presumption with "clear and convincing evidence").

Sattazahn does not offer evidence demonstrating consensus on whether a phrase like "I'll

see what I can do" is proof of a tacit agreement under clearly established federal law. We

do not think such evidence exists. Our sister courts disagree on what constitutes proof of a

15
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tacit agreement. See Rega v. Wetzel, No. 2:13-cv-1781, 2018 WL 897126, at *77-83 (W.D.

Pa. Feb. 18, 2018) (comparing cases from various circuits). We have not held that the

Supreme Court's precedent constitutes clearly established federal law with respect to this

question. See id. If "I'll see what I can do" is not proof of a tacit agreement, it is not Brady

evidence, and accordingly Wanner's testimony did not require correction under

Napue/Giglio.

Even if the prosecutor's statement to Wanner did qualify as a tacit agreement, the

prosecutor's failure to disclose and failure to correct were not material. Wanner was

already impeached on multiple grounds, and the jury heard about his criminal convictions.

The jury credited Hammer's testimony even though he admitted to a deal on cross­

examination. Without evidence that Wanner and Hammer colluded, it is not likely that this

additional line of impeachment would undermine confidence in the verdict. Whether

information about a deal could have affected the jury's judgment-the more lenient Giglio

standard-may be a closer call. But our review is deferential. Because fairminded jurists

4 Sattazahn proposes that, in the context of a Brady or Napue/Giglio analysis, there is a
meaningful difference between an "agreement" and an "inducement." He argues that
because the post-conviction court's analysis-expressly approved by the Pennsylvania
Supreme Court-only described the prosecutor's statement to Wanner as an "agreement,"
that analysis rested on an unreasonable factual determination. We are not convinced that
the difference Sattazahn perceives is a meaningful one. For there to be an agreement
requiring disclosure under Brady, there must be an inducement (i.e., an incentive or
promise of some benefit). A court may determine that no agreement existed while still
finding evidence of an inducement requiring disclosure under Brady. Here, however, the
main question facing the post-conviction court was whether the prosecutor's statement
qualified as a promise or suggestion of leniency. In determining that no agreement existed,
the post-conviction court had to conclude that there was no inducement. Accordingly, the
court's analysis did not rest on an unreasonable factual determination.

16
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(or reasonable minds) could disagree about the materiality of the agreement under Giglio,

we find no grounds for disturbing the post-conviction court's conclusion.

V.

We will AFFIRM the District Court's denial of the habeas petition.
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Background: After affirmance, 563 Pa.
533, 763 A.2d 359, of defendant's conviction
and death sentence upon retrial for first­
degree murder, and subsequent affirmance
by the Supreme Court of the United
States on certiorari, 537 U.S. 101, 123
S.Ct. 732, defendant petitioned for post­
conviction relief. The Court of Common
Pleas, Criminal Division, Berks County,
No. CP-06-CR-0002194-1989, Scott D.
Keller, J., granted a new penalty phase
hearing but denied guilt-phase relief. De­
fendant and state appealed.
Holdings: The Supreme Court, Nos. 509
CAP, 510 CAP, 511 CAP, Saylor, J., held
that:
(1) evidence supported postconviction

court's conclusions in granting new
penalty hearing that trial counsel con­
ducted deficient investigation into miti­
gating evidence, that no reasonable
strategy justified the limited investiga­
tion, and that defendant was preju­
diced thereby;

(2) defendant failed to establish due pro­
cess Brady violation at guilt phase;

(3) defendant failed to establish ineffective
assistance of counsel at guilt phase;

(4) defendant failed to show he was preju­
diced by his prior attorney's erroneous
guarantee that defendant would not be
death eligible if he won appeal of his
first conviction; and

(5) Supreme Court's failure to conduct
proportionality review on direct appeal
of death sentence did not violate ex
post facto or due process principles.

See also, 869 A.2d 529.

Eakin, J., filed a concurring and dissenting
opinion.

1. Criminal Law1134.90
In addressing the grant or denial of

post-conviction relief, Supreme Court con­
siders whether the postconviction court's
conclusions are supported by record evi­
dence and are free of legal error.

2. Criminal Law =1881
To prevail on allegations of ineffective

assistance, defendant must demonstrate
that the underlying claim is of arguable
merit; that no reasonable strategic basis
existed for counsel's act or omission; and
that counsel's error resulted in prejudice,
or, in other words, that there is a reason­
able probability that the outcome would
have been different. U.S.C.A. Const.
Amend. 6.

3. Criminal Law1871
Counsel is presumed to have rendered

effective assistance. U.S.C.A. Const.
Amend. 6.

4. Criminal Law c=1519(4)
If petitioner for postconviction relief

fails to satisfy any prong of ineffectiveness
inquiry, claim of ineffective assistance of
counsel will be rejected. U.S.C.A. Const.
Amend. 6.
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5. Criminal Law c1430
Claims of ineffective assistance of trial

counsel were not waived merely by virtue
of their being raised for the first time in
petition for postconviction relief, where de­
fendant was represented by the same
counsel at trial and on direct appeal.
U.S.C.A. Const.Amend. 6; 42 Pa.C.S.A.
$ 9543a)3).

6. Criminal Law c=1960
Counsel in capital case has the obli­

gation to conduct a thorough investigation
for mitigating evidence, or to make reason­
able decisions that render particular inves­
tigations unnecessary. U.S.C.A. Const.
Amend. 6.

7. Criminal Law c1960
Strategic choices made by counsel in

capital case following less than complete
investigation for mitigating evidence are
reasonable precisely to the extent that rea­
sonable professional judgment supports
the limitation of the investigation.
U.S.C.A. Const.Amend. 6.

8. Criminal Law c1870
Reviewing courts are to take all rea­

sonable efforts to avoid the distorting ef­
fects of hindsight in undertaking the
necessary assessment of an ineffective
assistance claim. U.S.C.A. Const.Amend.
6.

9. Criminal Law c1870
Courts assessing an ineffective assis­

tance claim must avoid post hoc rationali­
zation of counsel's conduct. U.S.C.A.
Const.Amend. 6.

10. Criminal Law€1960
Evidence supported conclusion of

postconviction court in granting new penal­
ty phase hearing that trial counsel in capi­
tal murder prosecution conducted deficient
pretrial investigation into mitigating evi­
dence; counsel failed to review file relating

to defendant's conviction in a separate
third-degree murder case that contained
"red flags" concerning potential mental­
health and/or cognitive impairment, and
defendant's failure to pass several grades
during early childhood development and
subsequent placement in a special class
strongly suggested potential mental, cogni­
tive, emotional, and/or social difficulties
that would bear investigation in defending
against imposition of death penalty.
U.S.C.A. Const.Amend. 6.

11. Criminal Law€1960

Evidence supported conclusion of
postconviction court, in granting new pen­
alty phase hearing, that no reasonable
strategy justified the limited investigation
by trial counsel in capital murder case of
evidence mitigating against death penalty;
counsel's investigation touched upon only a
limited set of sources and yielded a highly
truncated mitigation presentation, and the
difference in the nature and quality of the
evidence adduced at trial versus that put
forward at the postconviction stage after a
fuller investigation was substantial.
U.S.C.A. Const.Amend. 6.

12. Criminal Law1960

Judgment of postconviction judge,
who was also trial judge and therefore
maintained closest point of vantage, that
defendant was prejudiced at penalty phase
of capital murder case by counsel's defi­
cient investigation into mitigating evidence
would not be disturbed on appeal; while
substantial aggravation advanced by Com­
monwealth encompassed defendant's com­
mission of present killing in perpetration
of a robbery, as well as his history of
violent offenses including two murders, the
absence of substantial, relevant, mitigating
evidence due to inadequate investigation
diminished confidence in outcome of sen­
tencing proceeding, particularly given the
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appropriate single-juror frame of refer­
ence. U.S.C.A. Const.Amend. 6.

13. Constitutional Law c4594(4)
Criminal Law1505
Defendant petitioning for postconvic­

tion relief from first-degree murder con­
viction failed to establish due process Bra­
dy violation based on prosecutor's failure
to disclose notes on interview in which ac­
complice to robbery during which killing
occurred, who testified at trial that defen­
dant was the person who shot victim, con­
tradicted part of another state witness's
version of overheard conversation in which
defendant allegedly complained to accom­
plice about having to grab gun from ac­
complice and shoot victim; while notes may
have contained impeachment material, con­
tent of defendant's statements should have
been known to him to same degree as it
was known to accomplice. U.S.C.A. Const.
Amend. 14; Rules Crim.Proc., Rule
573B)1)a), 42 Pa.C.S.A.

14. Constitutional Lawc4594(1)
Due Process Clause of the Fourteenth

Amendment to the Federal Constitution
requires the prosecution to disclose excul­
patory evidence to the defense. U.S.C.A.
Const.Amend. 14.

15. Constitutional Law c4594(1, 4)
To prevail on a Brady claim under

Due Process Clause, the proponent must
demonstrate that the evidence was favor­
able to him, because it was exculpatory or
impeaches; the evidence was suppressed
by the prosecution; and prejudice ensued.
U.S.C.A. Const.Amend. 14.

16. Constitutional Law c4594(1)
No Brady violation occurs under Due

Process Clause based on nondisclosure of
exculpatory evidence where the defendant
knew or could have uncovered the relevant
evidence with reasonable diligence.
U.S.C.A. Const.Amend. 14.

17. Criminal Law1613
It is the defendant's burden, on post­

conviction review, to establish a constitu­
tional infraction.

18. Criminal Law1615
While a post-conviction petitioner is

not obligated to testify in support of his
claims for relief, it remains the petitioner's
burden to introduce such evidence as may
be necessary to support his claims for
relief, and, thus, to the degree that the
petitioner's testimony may be the only evi­
dence of a particular fact, as a practical
matter, it may be necessary for him to
testify to advance his cause.

19. Criminal Law1505
Defendant failed in postconviction

proceeding to establish, in context of Bra­
dy claim, that any promise or inducement
was made to prosecution witness who testi­
fied at guilt phase of murder prosecution
to overhearing conversation in which de­
fendant allegedly identified himself as the
shooter; while witness contradicted that
testimony in postconviction proceeding and
further testified that prosecutor had said
he would "see what he could do" in an
unrelated prosecution against witness,
there was no showing that witness benefit­
ed in his own case from his testimony in
defendant's case, and assistant district at­
torney handling witness's case had no
knowledge of any alleged agreement.

20. Criminal Law2004
District attorney's alleged statement

to defendant's trial counsel that he "would
get everything" did not create an obli­
gation in first-degree murder prosecution
to assemble all potentially relevant records
and transcripts from other criminal pro­
ceedings in other counties for the benefit
of the defense; many of the out-of-county
documents purportedly showing incentive
of defendant's accomplice in robbery/kill-
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ing to testify for prosecution did not fall
within the four corners of defendant's doc­
ument requests, other than via the catch­
all provision requesting all potentially ex­
culpatory evidence. Rules Crim.Proc.,
Rule 573(B)(l)(a), 42 Pa.C.S.A.

21. Criminal Law1999
Defendant was not prejudiced, in first­

degree murder prosecution in which his
accomplice in robbery/killing testified that
defendant was the shooter, by prosecutor's
failure to disclose as impeachment material
a modified plea agreement that deleted
some of the crimes to which accomplice
had originally said he would plead guilty;
penalties concerning deleted charges were
to run concurrently with other charges to
which accomplice pleaded guilty, and thus,
the actual sentence was unaffected. Rules
Crim.Proc., Rule 573(B)(l)(a), 42 Pa.C.S.A.

22. Criminal Law1999
Defendant was not prejudiced, at re­

trial in first-degree murder prosecution in
which his accomplice in robbery/killing tes­
tified that defendant was the shooter, by
Commonwealth's failure to disclose as po­
tential impeachment material that accom­
plice had told Commonwealth that he did
not want to be incarcerated; accomplice
had already entered his plea pursuant to
plea agreement by the time of his testimo­
ny at retrial, and he had not received what
he was seeking in terms of no incarcera­
tion. Rules Crim.Proc., Rule 573(B)(l)(a),
42 Pa.C.S.A.

23. Criminal Law1590
Supreme Court would not, on appeal

from denial of postconviction relief as to
guilt phase of capital murder prosecution,
disturb postconviction court's discretionary
determination as to how many pages of
prosecutor's notes on pretrial interview
with defendant's accomplice Common­
wealth was required to furnish to defen­
dant, in absence of evidence that postcon-

viction court's in camera screening of those
notes was erroneous. Rules Crim.Proc.,
Rule 902(E)(2).

24. Criminal Law c1156.11

Appellate courts review the denial of
discovery by a postconviction court for
abuse of discretion. Rules Crim.Proc.,
Rule 902(E)(2).

25. Criminal Law1935

Defendant failed in asserting ineffec­
tive assistance claim to establish that trial
counsel lacked reasonable basis at guilt
phase of capital murder case for failing to
cross-examine defendant's accomplice in
robbery/killing, who testified that defen­
dant was the person who fatally shot vic­
tim, about statements during a polygraph
examination in which accomplice initially
denied having been present when victim
was shot or having knowledge about de­
tails of events giving rise to the killing,
where trial counsel testified he was con­
cerned that accomplice's failure of a poly­
graph in giving a different version of
events would lend credence to his trial
version of events. U.S.C.A. Const.Amend.
6.

26. Criminal Law c1923

Defendant failed to establish ineffec­
tive assistance based on trial counsel's fail­
ure in first-degree murder prosecution to
interview defendant's accomplice in rob­
bery/killing, who testified that defendant
was the shooter; while defendant alleged
that counsel might have used interview of
accomplice to impeach testimony of anoth­
er prosecution witness who testified to
overhearing a conversation in which defen­
dant allegedly complained to accomplice
about having to grab gun and shoot victim
after accomplice shot and missed, defen­
dant could have provided the same infor­
mation himself based on having been an
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asserted participant in overheard conver­
sation. U.S.C.A. Const.Amend. 6.

27. Criminal Law c1923
Defendant failed to show, as element

of ineffective assistance claim, that he was
prejudiced at guilt phase of capital mur­
der case by trial counsel's reliance on
prosecutor's discovery responses in lieu of
an independent investigation; while coun­
sel arguably could have obtained addition­
al documents and information with which
to impeach defendant's accomplice in rob­
bery/killing, who testified that defendant
was the shooter, counsel adduced accom­
plice's guilty pleas to several other bur­
glaries and robberies, in addition to his
participation in the present offenses, and
engaged in extensive questioning concern­
ing benefits he received in exchange for
testimony against defendant. U.S.C.A.
Const.Amend. 6.

28. Criminal Law1935
Defendant failed to show, as element

of ineffective assistance, that he was preju­
diced at retrial in first-degree murder
prosecution by trial counsel's alleged fail­
ure to pursue helpful lines of cross-exami­
nation that were applied at first trial to
impeach defendant's accomplice in rob­
bery/killing, who testified at both trials
that defendant was the shooter; counsel
established at retrial the accomplice's fa­
miliarity with pistol and type of ammuni­
tion used in the shooting, confirmed that
accomplice was present when pistol was
purchased, and elicited evidence with
which counsel argued that accomplice got
out of death penalty by blaming someone
else and making plea bargain. U.S.C.A.
Const.Amend. 6.

29. Criminal Law c1948
Defendant failed to establish deficien­

cy or prejudice in ineffective assistance
claim based on trial counsel's failure to
object to jury instructions prior to guilt-

phase deliberations in capital murder case
concerning specific punishments available
for different degrees of homicide or to
request a limiting instruction that jury was
not to consider those punishments in its
deliberations; availability of capital punish­
ment for first-degree murder had already
been discussed with individual jurors at
voir dire, and jurors would have violated
explicit instructions had they returned a
conviction, as defendant theorized, based
on a sense of what the appropriate punish­
ment should be. U.S.C.A. Const.Amend.
6.

30. Criminal Lawc1967

With respect to deficiency element of
ineffective assistance claim, trial counsel in
capital murder prosecution in which defen­
dant received life sentence at first trial
could not have reasonably relied on a
broad reading of caselaw in advising defen­
dant that he would not be eligible for
death penalty on retrial if he successfully
appealed his conviction, in view of inter­
vening decision that essentially adopted a
"clean-slate" approach to capital resen­
tencing unless there was a determination
that prosecution has not proved its case.
U.S.C.A. Const.Amend. 6.

31. Criminal Law1967

Defendant who was sentenced to
death upon retrial after successfully ap­
pealing first-degree conviction for which
he had received life sentence failed to es­
tablish, as element of ineffective assis­
tance, that he was prejudiced by his prior
attorney's erroneous guarantee that defen­
dant would not be death eligible if he won
his appeal of first conviction; defendant
made no effort to establish, by way of
creditable evidence, that he would not have
lodged the appeal had his counsel given
different advice. U.S.C.A. Const.Amend.
6.
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32. Constitutional Law2815, 4774
Sentencing and Punishment c=1634,

1788(6)
Supreme Court's failure to conduct

proportionality review on direct appeal of
death sentence imposed upon retrial in
first-degree murder prosecution did not
violate ex post facto or due process princi­
ples, though capital offense and initial trial
occurred prior to effective date of statuto­
ry amendments eliminating the require­
ment of proportionality review, where
death sentence was not imposed until after
those amendments took effect. U.S.C.A.
Const. Art. 1, $ 10, cl. 1; U.S.C.A. Const.
Amend. 14; 42 Pa.C.S.A. § 9711(h)(3)(iii).

Christopher D. Carusone, Philadelphia,
Alisa Rebecca Hobart, Berks County Dis­
trict Attorney's Office, Amy Zapp, Harris­
burg, for Commonwealth of Pennsylvania.
Robert Brett Dunham, Defender Associ­

ation of Philadelphia, Philadelphia, for
David Allen Sattazahn.

Before CASTILLE, C.J., SAYLOR,
EAKIN, BAER, TODD, McCAFFERY,
GREENSPAN, JJ.

OPINION

Justice SAYLOR.
In this capital post-conviction appeal,

the Commonwealth, as the designated ap­
pellant, challenges the award of a new
penalty hearing, and the appellee seeks to
overturn his convictions, among other re­
lief.
In April 1987, Appellee shot and killed

Richard Boyer, a restaurant manager, dur­
ing a robbery. Appellee was initially tried

1. Pursuant to a plea agreement, Hammer
pied guilty to third-degree murder and re-

and convicted of first-degree murder in
1991, when he received a life sentence on
account of sentencing jury impasse. See
42 Pa.C.S. § 9711(c)(l)(iv). According to
his attorney, Appellee was advised that, if
he prevailed in obtaining a new trial on
appeal, the Commonwealth would be fore­
closed from again seeking the death penal­
ty. Appellee lodged the appeal in the
Superior Court and was awarded a new
trial.

The retrial ensued in 1999, at which
Appellee was represented by new counsel,
who was appointed a few months previous­
ly. The Commonwealth did, again, pursue
imposition of the death penalty. In the
guilt phase, among other evidence, the
prosecution presented testimony from Ap­
pellee's accomplice, Jeffrey Hammer.1
Hammer explained that he and Appellee
hid outside the Heidelberg Family Restau­
rant after close of business with .41 and .22
caliber weapons, respectively, planning to
rob the manager, handcuff him, and leave
him in his truck. When the pair confront­
ed the victim but he did not cooperate,
Hammer related, Appellee shot Mr. Boyer
repeatedly with the .22 caliber pistol.
Further, Hammer indicated that the co­
conspirators placed the weapons and
masks in a black bag and escaped in an all­
terrain vehicle, but that the bag was lost
during the travel.

Another witness, Fritz Wanner, testified
that he overheard a subsequent conversa­
tion, conducted in a garage or barn, in
which Appellee chastised Hammer for los­
ing the bag and threatened to kill him
and/or members of his family if their iden­
tities were discovered. According to Wan­
ner's testimony, Appellee also complained
that he had to grab the firearm from Ham­
mer and shoot the victim after Hammer

ceived a sentence of incarceration for 19 to 55
years.
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had shot and missed. Wanner said that he
was able to see the participants in the
conversation and that a person named Joe
(later identified as Joseph Russo) was also
present. Finally, although Wanner was
facing sentencing in a pending prosecution,
he stated that he did not expect to receive
favorable treatment from the Common­
wealth in exchange for his testimony.
Another significant item of the Com­

monwealth's evidence was the bag lost by
the coconspirators and its contents, includ­
ing the .22 caliber handgun used to perpe­
trate the robbery/killing. Through a re­
covered serial number and testimony from
a firearms dealer, the Commonwealth es­
tablished that this weapon belonged to Ap­
pellee.
At the conclusion of the guilt phase, the

trial court issued a charge concerning rea­
sonable doubt utilizing phraseology differ­
ent from that suggested in standard jury
instructions. Rather that indicating that a
reasonable doubt is one that would cause a
reasonably careful and sensible person to
"hesitate" before acting upon a matter of
importance in his own affairs, PENNSYLVA­
NIA SUGGESTED STANDARD JURY INSTRUCTIONS
$ 7.013) (1979), the trial court described a
reasonable doubt as "a kind of doubt that
refrains a reasonable person from acting
in a manner of importance to himself or
herself." N.T., January 21, 1999, at 498
(emphasis added). Further, the court took
it upon itself to advise the jurors of the
penalties associated with the different de­
grees of murder. See id. at 512.
After Appellee was found guilty of first­

degree murder, robbery, and related of­
fenses, a penalty hearing ensued, at which

2. This author dissented, albeit while recogniz­
ing the validity of the majority's holding as a
matter of constitutional law. See Sattazahn,
563 Pa. at 552, 763 A.2d at 369 (Saylor, J.,
dissenting) ('In my view, the ends of justice
would be better served if, in our supervisory
role respecting the administration of capital

the Commonwealth advanced the aggrava­
ting circumstances entailing the commis­
sion of a killing during the perpetration of
a felony, 42 Pa.C.S. $ 9711d6), and the
accumulation of a significant history of vio­
lent felony convictions, 42 Pa.C.S.
§ 9711(d)(9). Of particular relevance to
one of Appellee's present claims, the con­
victions relied upon by the Commonwealth
in support of the (d)(9) aggravator, includ­
ing one for third-degree murder, occurred
after his initial trial in this case. Appellee
offered brief testimony from his mother
and a former employer in support of the
catchall mitigator, 42 Pa.C.S. $ 9711e)8).
The jurors found that the Commonwealth
had established the aggravators beyond a
reasonable doubt and that their weight
exceeded that of the mitigation found by
any juror.

On direct appeal, still represented by his
trial counsel, Appellee challenged, inter
alia, the constitutionality of permitting the
Commonwealth to seek the death penalty
on retrial, after he had received a life
sentence at his initial trial. This Court
rejected such challenge, see Common­
wealth v. Sattazahn, 563 Pa. 533, 763 A.2d
359 (2000),2 and this decision was sustained
by the United States Supreme Court, see
Sattazahn v. Pennsylvania, 537 U.S. 101,
123 S.Ct. 732, 154 L.Ed.2d 588 (2003).

In June 2003, Appellee filed a pro se
petition seeking relief under the Post Con­
viction Relief Act, 42 Pa.C.S. §§ 9541-9546
(the "PCRA"). The PCRA court appoint­
ed counsel, and an amended petition was
filed, with supplements ensuing. Appellee
asserted, inter alia, that: the Common-

cases in Pennsylvania, we were to require that
such a defendant, if convicted upon retrial,
must receive the life sentence originally im­
posed. Such a requirement would be consis­
tent with the legislative intent that if even a
single juror decides against the death penalty,
the penalty will not be imposed.').
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wealth suppressed exculpatory evidence
and knowingly failed to correct false trial
testimony; trial counsel was ineffective at
the guilt phase of trial for failing to gather
available impeachment materials and ade­
quately cross-examine Commonwealth wit­
nesses; the trial court improperly in­
structed the jury concerning comparative
penalties for the different degrees of mur­
der; the court provided a constitutionally
defective charge concerning reasonable
doubt; trial counsel was derelict in assur­
ing Appellee that the Commonwealth was
foreclosed from seeking the death penalty
upon retrial; and trial counsel inappropri­
ately failed to investigate and present an
adequate case of mitigation in the penalty
phase.
In the post-conviction hearings, as con­

cerns the asserted discovery violations,
Appellee developed that, in a March 1991
prison interview with Hammer conducted
by the district attorney, Hammer had con­
tradicted aspects of Wanner's version of
the overheard conversation, at least to the
extent Wanner had said Russo was pres­
ent. At some point, the district attorney
prepared notes concerning this meeting;
however, the post-conviction evidence was
in conflict concerning the timing of the
preparation of these notes and the entire
content of the underlying interview. On
the one hand, the prosecutor testified that
his notes were prepared one or two weeks
after the meeting, and thus, did not reflect
contemporaneous, verbatim responses
from Hammer. The district attorney also
related that he did not show Wanner's
statement to Hammer or specifically dis­
cuss the contents with him. According to
the prosecutor, Hammer said he was un­
sure whether someone else besides himself

3. When asked whether his notes were ever
disclosed to the defense, the district attorney
initially stated that his notes were in the case
file, and that his office maintains an open-file
policy. See N.T., July 13, 2006, at 26. When

and Appellee was present. Hammer, on
the other hand, indicated that notes gener­
ally were taken during interviews with
him. Further, he testified that the prose­
cutor did show him Wanner's statement,
and he expressed a belief that he had
marked the portions of the statement that
he claimed were false, including Wanner's
statements that Russo was present and
that Appellee said that he had grabbed the
murder weapon from Hammer. The post­
conviction evidence strongly suggested
that the prosecutor did not make his notes
from the interview available to the de­
fense.

Wanner also testified in the post-convic­
tion proceedings. Contrary to his trial
testimony, Wanner said that he could not
see Appellee and Hammer during the dis­
puted conversation, and he disclaimed his
prior assertion that Russo was present.
Instead, Wanner indicated that someone
pulled up in a car, but he did not know the
person's identity. Further, Wanner testi­
fied that he did not remember anyone
talking about firing shots. Finally, al­
though he reiterated that the Common­
wealth had made no "deal" concerning his
own sentencing in the unrelated prosecu­
tion against him, Wanner said that the
prosecutor had said he would "see what he
could do" in that case. Appellee bolstered
this evidence by introducing a representa­
tion of an assistant district attorney upon
Wanner's sentencing that, "I have no
doubt that that sounds exactly like the
kind of thing that [the district attorney]
would say. That's our general policy with
regards to cooperation. I simply have no
knowledge of it."

pressed, however, the prosecutor admitted
that he did not disclose work product and
that his position was that his notes concern­
ing the conversation with Hammer represent­
ed work product. See id. at 26-33.
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Finally, Appellee highlighted that the
district attorney had committed to provide
broad discovery but he did not furnish
various documents that Appellee deems
relevant, particularly for impeachment
purposes.4

As concerns the penalty-phase claim of
deficient stewardship in the investigation
and presentation of mitigating evidence,
at the outset, Appellee proffered evidence
of his markedly poor performance in
school, including his demonstration of
poor attention and concentration; difficul­
ty functioning; poor grades and ranking
in the bottom ten percent of his classes;
repeating of three grades (kindergarten,
second, and seventh grades); eventual
placement in a special class; disengage­
ment from ordinary social activities; and
departure from school at age seventeen,
while in the ninth grade. According to
Appellee's two mental-health profession­
als, a neuropsychologist and a psychia­
trist, such record reflected a long history
of learning disabilities and abnormal so­
cial development, thus presenting many
"red flags" suggesting cognitive impair­
ment or organic brain defect. Both ex­
perts testified that Appellee suffered from
such impairments, including cognitive dis­
order; moderate to severe attention defi­
cit hyperactivity disorder; chronic brain
dysfunction; Aspergers syndrome or an
Aspergers-like condition; and pervasive
developmental and schizotypal personality

4. These include: copies of the plea agreement
showing that some of the crimes to which
Hammer had originally committed to plead
guilty were subsequently deleted from the fi­
nal agreement; transcripts and court docu­
ments showing that, in 1993 in Lebanon
County, Hammer had a sentence modified
from 19 to 45 years to 12 to 32 years after a
proceeding in which his attorney stressed his
cooperation in Appellee's prosecution; a
court order from Schuylkill County ordering
Hammer to cooperate with the Common­
wealth "with any cases against Mr. Satta­
zahn"; a preliminary hearing transcript in

disorders. Elaborating on his finding of
"extreme evidence of chronic brain dam­
age," the neuropsychologist explained
that:

[Appellee's] overall brain dysfunction is
significant enough to have major im­
pacts on his ability to function and how
he comports himself within the commu­
nity, and ... such impacts [and] effects
from this brain damage [are] of great
significance [in] understanding this per­
son's behavior and how he functions in
life.

N.T., January 21, 2005, at 149. Both pro­
fessionals explained the impact in terms
of impaired impulse control, susceptibility
to influence of others, and disorganized
behavior in times of stress. Both also re­
lated their findings to the mitigating cir­
cumstances entailing severe mental or
emotional disturbance and lack of capacity
to understand the criminality of conduct
and conform one's behavior to require­
ments of the law. See 42 Pa.C.S.
§ 9711(e)(2), (3).

Appellee's trial counsel also testified, in­
dicating that he was appointed three
months prior to trial; he received no coop­
eration from Appellee's prior attorney; in
his investigation, he hired an investigator
and obtained school and Department of
Corrections records and spoke with Appel­
lee's mother, a Department of Corrections'

Schuylkill County in which Hammer testified
that, when he gave a statement to state police
in July 1989, they told him they would do
whatever they could do to help him; Ham­
mer's testimony at trial in Schuylkill County
that, in exchange for his statement, a state
trooper promised Hammer he would talk to
the district attorneys and "do the best he
could" for Hammer; and information that, in
the course of negotiating a plea agreement in
return for testifying against Appellee, Ham­
mer, through his attorney, told a Berks Coun­
ty prosecutor that he wanted to serve no jail
time.
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representative, and perhaps a school
teacher; he was aware that Appellee had
not advanced regularly in several grades;
he knew that Appellee had been placed in
a special class; and he knew of blows to
the head suffered by Appellee. Neverthe­
less, counsel did not arrange for a mental­
health examination. He noted, at various
points in his testimony, that Appellee's
mother gave him no indication of a psychi­
atric history, and that there were indica­
tions in Appellee's prison records that he
had no mental illnesses. Counsel also indi­
cated, however, that he did not know signs
of cognitive disorder, see N.T., January 20,
2005, at 96 (reflecting counsel's response
to a question concerning his knowledge of
"No, I am not a psychiatrist"). Further,
he confirmed his awareness that, consis­
tent with 1980 American Bar Association
guidelines pertaining to representation of
capital defendants, he had an obligation to
conduct a thorough penalty phase investi­
gation. See N.T., January 20, 2005, at 28.
The PCRA court credited Appellee's

claim of deficient stewardship in the inves­
tigation and presentation of mitigating cir­
cumstances and awarded a new sentencing
hearing. Referencing Commonwealth v.
Malloy, 579 Pa. 425, 856 A.2d 767 (2004),
the PCRA court explained that capital
counsel's duty to investigate and prepare
mitigation evidence "encompasses pursuit
of all statutory mitigators of which he is
aware or reasonably should be aware, un­
less there is some objective, reasonable
ground not to pursue the circumstance
(such as when it might open the door to
harmful evidence)." Commonwealth v.
Sattazahn, No. 2194-89, slip op. at 44
(C.P. Berks June 16, 2006) (quoting Mal­
loy, 579 Pa. at 458, 856 A.2d at 787).
Applying this principle, the court ex­
plained:
Here, [Appellee's] counsel failed to ade­
quately investigate substantial mitigat­
ing factors, even though the record was

replete with "red flags" of brain damage
that indicated the need for neuropsycho­
logical evaluations. In light of the ex­
tensive medical and scientific evidence
presented in the PCRA petition, and
subsequent testimony at hearings re­
garding [Appellee's] neglectful parent­
ing, social isolation and impaired social
development, significant educational im­
pairments and learning disabilities, odd
risk-taking behaviors, organic brain
damage, mental illness and other poten­
tial statutory mitigators, we find that
[Appellee's] counsel, notwithstanding his
late entry into the case, failed to fulfill
his obligation to explore all avenues that
might lead to mitigating circumstances.
During the sentencing phase, counsel
presented testimony from just two wit­
nesses-Leroy Renninger and [Appel­
lee's] mother, Betty Sattazahn-in pur­
suit of one mitigating circumstance: any
evidence of mitigation concerning the
character and record of the defendant
and the circumstances of his offense.
This evidence clearly established that
trial counsel did not conduct a thorough
investigation of his client's background
to determine if more statutory miti­
gators existed, and there was no tactical
or strategic reason for the deficiencies.

Sattazahn, No. 2194-89, slip op. at 45 (ci­
tations omitted); see also id. at 43-44 (ex­
plaining that trial counsel rendered defi­
cient stewardship "in failing to interview
family and other lay witnesses who were
readily identifiable and reasonably avail­
able to testify; for presenting only eight
pages of direct testimony in [Appellee's]
case for life; for failing to obtain available
institutional records; for failing to conduct
any investigation into [Appellee's] psychi­
atric condition and mental impairments,
despite obvious signs of brain damage that
clearly pointed to the need to obtain the
assistance of mental health experts"). Ac-
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cording to the PCRA court, these unjusti­
fied omissions on trial counsel's part clear­
ly prejudiced Appellee. See id. at 44
("This Court found that substantial and
available mitigation evidence was not pre­
sented at trial, and that this evidence was
reasonably likely to have persuaded one or
more jurors to find a mitigating circum­
stance that had not been presented.").
The court also determined, however,

that Appellee's prior counsel was not inef­
fective in advising him that the Common­
wealth could not seek the death penalty on
retrial if he successfully appealed his con­
viction for first-degree murder. The court
recognized that this Court had reached the
contrary legal conclusion in Common­
wealth v. Martorano, 535 Pa. 178, 194-95,
634 A.2d 1063, 1070-71 (1993) (applying a
"clean slate" approach to capital resentenc­
ing situations, other than those in which
the sentencing authority has decided that
the prosecution has not proved its case, to
conclude that jury deadlock does not pre­
clude imposition of a death penalty upon
retrial). Referencing Bullington v. Mis­
souri, 45l U.S. 430, 101 S.Ct. 1852, 68
L.Ed.2d 270 (1981), and Arizona v. Rum­
sey, 467 U.S. 203, 104 S.Ct. 2305, 81
L.Ed.2d 164 (1984), the court reasoned
that, prior to Martorano, and at the time
the advice was rendered to Appellee, the
law did appear to create an entitlement to
a life sentence. Sattazahn, No. 2194-89,
slip. op. at 11-12. Thus, the court deter­
mined that counsel did not render deficient
stewardship.

While awarding a new penalty hearing,
the PCRA court denied guilt-phase relief.
Concerning the allegation of non-disclosure
by the Commonwealth of the prosecutor's
notes of his interview with Hammer, the
court explained that, even if Appellee had
known the substance of the conversation,
he would have been in the "very difficult
position" of arguing to the jury that Ham-

mer was truthful in various assertions, but
that the jury should not believe the re­
mainder of his testimony. See Sattazahn,
No. 2194-89, slip op. at 14. Further, the
court highlighted that the Commonwealth
presented other evidence corroborating
various aspects of Hammer's testimony
and had obtained a conviction in the first
trial without it. Thus, the court opined
that Appellee could not establish that any
information allegedly withheld by the
Commonwealth would have changed the
outcome of the trial if it had been provided
to him. See id. at 14-15. Finally, the
court found no fault on the part of the
Commonwealth in presenting inconsistent
testimony from Hammer and Wanner, rea­
soning that:

[T]he mere presentation of inconsistent
testimony does not rise to this level [of a
due process violation].... The Com­
monwealth argued, and this Court
agreed, that they [sic] simply presented
the testimony of Wanner and Hammer
as they recollected what took place,
without judging whose version of the
events was correct. It must be noted
that trial counsel did not cross-examine
Fritz Wanner regarding the contents of
this conversation in the barn, even
though [Appellee] was an actual partici­
pant in the conversation. As a[d]efen­
dant has a duty to participate in his own
defense, one can logically infer that if
the content of the conversation was dif­
ferent than what Wanner testified to,
then [Appellee] would have informed his
counsel, prompting him to vigorously
cross-examine him on that subject. No
information in the record for these
PCRA proceedings indicates that [Ap­
pellee] did so.

Sattazahn, No. 2194-89, slip op. at 20.
As concerns Appellee's claims concern­

ing an undisclosed inducement to Wanner
to testify, the PCRA court determined that
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Appellee failed to satisfy his burden of
establishing that an agreement, promise,
or inducement in fact existed. See Satta­
zahn, No. 2194-89, slip op. at 24-25.
While the court recognized that the dis­
trict attorney's office may have maintained
some general policy, it explained that the
statements made on the record by Com­
monwealth agents did not specifically dis­
cuss whether that policy was employed in
the case against Wanner. Further, the
court highlighted that the assistant district
attorney prosecuting Wanner's case had no
knowledge of any agreement. The PCRA
court concluded that "[t]he Commonwealth
cannot be found to have failed to disclose
an agreement which has not been proven
to exist or for failing to correct testimony
which has not been proven to be false."
Id.
With regard to documents pertaining to

Hammer's criminal proceedings in Schuyl­
kill and Lebanon counties, the PCRA court
regarded the materials as collateral im­
peachment information governed by Rule
of Criminal Procedure 573(B)(2) (regulat­
ing the discretionary disclosure of informa­
tion relative to witnesses). Moreover, the
court reasoned that Berks County was not
responsible for gathering public informa­
tion from other counties to furnish to Ap­
pellee. See Sattazahn, No. 2194-89, slip
op. at 15-16 (explaining that "[i]t is well
settled that there is no Brady violation
where the parties had equal access to in­
formation or if the [a]ppellant knew or
could have uncovered the evidence with
reasonable diligence."). As to the associat­
ed ineffectiveness claim, charging deficient
stewardship for relying solely on the dis­
covery provided by the prosecution, the
Court reasoned:

[Appellee's] second trial counsel entered
into the case a few short weeks before
the trial commenced and was unable to
even speak to [Appellee's] former coun­
sel regarding the case file. Further-

more, as set forth above, we found that
none of [Appellee's] PCRA claims re­
garding ineffective assistance of counsel
entitled him to relief because he did not
prove that, had other evidence and/or
defenses been introduced, the outcome
of his trial would have likely been differ­
ent. Because [Appellee] could not es­
tablish the prejudice prong of his inef­
fectiveness claims, this Court declined to
find his counsel ineffective on any of
[Appelleee's] guilt phase claims.

Sattazahn, No. 2194-89, slip op. at 31;
accord id. at 17 ("Jeffrey Hammer was
subject to cross-examination and impeach­
ment on several issues and it is unlikely
that any additional impeachment evidence
that was allegedly withheld by the Com­
monwealth would have changed the out­
come of trial.").
The PCRA court more specifically ad­

dressed Appellee's claim that his trial
counsel was ineffective in failing to cross­
examine Hammer concerning his respons­
es to questions in a polygraph examination
by state police, in which he had denied
participation in the robbery/killing of Mr.
Boyer, and for failing to better develop the
theory that, although Appellee technically
owned the .22 weapon used to kill Mr.
Boyer, he had purchased it for Hammer,
because Hammer was underage. As con­
cerns the polygraph examination, the court
determined that counsel was precluded un­
der applicable cases from referencing the
results of such an examination. See Satta­
zahn, No. 2194-89, slip op. at 19-20. See
generally Commonwealth v. Brockington,
500 Pa. 216, 220, 455 A.2d 627, 629 (1983);
Commonwealth v. Gee, 467 Pa. 123, 142-
43, 354 A.2d 875, 883-84 (1976) (plurality).
Regarding the handgun purchase, the
court referenced portions of the record in
which trial counsel did, in fact, cross-exam­
ine Hammer concerning the purchase.
See Sattazahn, No. 2194-89, slip op. at 20-



652 Pa. 952 ATLANTIC REPORTER, 2d SERIES

21 (explaining that "[c]ounsel specifically
asked Hammer if he told Harold Houser,
with whom Hammer was incarcerated, that
Defendant had purchased the .22 handgun
for him, and Hammer twice denied this
assertion.").

In response to Appellee's claim that
counsel was ineffective for failing to devel­
op that Hammer's plea agreement was
modified and he had anticipated being pa­
roled after nineteen years in prison, the
court determined:

[Appellee] has not shown how counsel's
failure to impeach Hammer in the retrial
regarding these statements has preju­
diced him. A review of Hammer's
Memorandum of Cooperation and Plea
Agreement indicates that any modifica­
tions were not done to give Hammer a
better "bargain" in exchange for his tes­
timony. The charges to which Hammer
was going to plead but which were later
deleted were scheduled to run concur­
rently with the charges to which he did
plead. Jeffrey Hammer may have asked
for no jail time, but in reality he did
receive a rather lengthy jail sentence of
19 to 55 years in Docket No. 2190/89 and
6 to 20 years in Docket No. 1976/89.
What he asked for in exchange for his
testimony, no matter how unreasonable,
was not what he received. Hammer
pleaded to these crimes after the first
trial, so his [sic] any "benefit" he re­
ceived came well before the second trial
in which he testified. Thus, any poten­
tial impeachment information that [Ap­
pellee] refers to would be speculative
and questionable and certainly would
not have been determinative of [Appel­
lee's] guilt or innocence. [Appellee] has
not proven how counsel's alleged failure
to impeach the Commonwealth's witness
Jeffrey Hammer on these matters has
prejudiced him to the point that the

outcome of the trial would have been
different if not for counsel's omissions.

Sattazahn, No. 2194-89, slip op. at 21.
Finally, the PCRA court rejected Appel­

lee's claims pertaining to the trial court's
instructions concerning comparative penal­
ties and reasonable doubt based upon
precedent from this Court. See Satta­
zahn, No. 2194-89, slip op. at 32-34; see,
e.g., Commonwealth v. Brown, 470 Pa. 274,
289, 368 A.2d 626, 634 (1976).

[1-4] In addressing the grant or denial
of post-conviction relief, we consider
whether the PCRA court's conclusions are
supported by record evidence and are free
of legal error. See Commonwealth v.
Jones, 590 Pa. 202, 216, 912 A.2d 268, 276
(2006) (citing Commonwealth v. Travaglia,
541 Pa. 108, 117 n. 4, 661 A.2d 352, 356 n. 4
(1995)). Consistent with the eligibility re­
quirements for PCRA relief, Appellee
frames the majority of his claims as involv­
ing violations of the United States or
Pennsylvania Constitutions, including the
denial of effective assistance of counsel.
See 42 Pa.C.S. § 9543(a)(2)(i), (ii). To pre­
vail on his ineffectiveness allegations, Ap­
pellee must demonstrate that the underly­
ing claim is of arguable merit; that no
reasonable strategic basis existed for coun­
sel's act or omission; and that counsel's
error resulted in prejudice, or, in other
words, that there is a reasonable probabili­
ty that the outcome would have been dif­
ferent. See Commonwealth v. Pierce, 567
Pa. 186, 203, 786 A.2d 203, 213 (2001); see
also Strickland v. Washington, 466 U.S.
668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d
674 (1984) (explaining that, to establish an
ineffective assistance claim, a defendant
must show that counsel's performance was
deficient and that such deficiencies preju­
diced the defense). Counsel is presumed
to have rendered effective assistance, see
Commonwealth v. Basemore, 560 Pa. 258,
277 n. 10, 744 A.2d 717, 728 n. 10 (2000)
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(citing Commonwealth v. Copenhefer, 553
Pa. 285, 301, 719 A.2d 242, 250 (1998)),
and, if the petitioner fails to satisfy any
prong of the ineffectiveness inquiry, his
claim will be rejected. See Common­
wealth v. Malloy, 579 Pa. 425, 448, 856
A.2d 767, 781 (2004) (citing Pierce, 567 Pa.
at 217,786 A.2d at 221-22).

[5] In addition, on the broader point of
eligibility for relief, Appellee is required to
establish that his claims have not been
previously litigated or waived. See 42 Pa.
C.S. § 9543(a)(3). In the latter regard,
although direct appeal in this case pre­
dated Commonwealth v. Grant, 572 Pa. 48,
67, 813 A.2d 726, 738 (2002) (implementing
a general rule of deferral of ineffectiveness
claims to post-conviction review), since Ap­
pellee was represented by the same coun­
sel at trial and on direct appeal, his claims
of ineffective assistance of trial counsel are
not waived merely by virtue of their being
raised for the first time in the PCRA
petition. See Commonwealth v. Williams,
566 Pa. 553, 782 A.2d 517, 523 (2001) (ex­
plaining in the context of a pre-Grant case
that, where there is an intervening substi­
tution of counsel after trial, the post-con­
viction setting may be regarded as the
petitioner's first opportunity to raise
claims of deficient stewardship on the part
of his trial counsel).

I. The Commonwealth's Appeal
The Commonwealth opens its present

argument by highlighting the presumption
that counsel are effective, the burden on a
post-conviction petitioner to prove other­
wise, and the obligation of a defendant to
participate in the defense, see Common­
wealth v. Fears, 575 Pa. 281, 316, 836 A.2d
52, 72 (2003) (explaining that "reasonable­
ness in this context [of a penalty-phase
investigation] depends, in critical part,
upon the information supplied by the de­
fendant" (citation omitted)). The Com-

monwealth observes that, in a substantial
number of cases, this Court has rejected
ineffectiveness claims pertaining to the
failure to present mental-health mitigation.
See Brief for Appellant at 12-13 (citing,
inter alia, Commonwealth v. Williams,
577 Pa. 473, 486-87, 846 A.2d 105, 114
(2004), and Commonwealth v. Busanet, 572
Pa. 535, 554-57, 817 A.2d 1060, 1072
(2002)). Further, it extensively criticizes
the PCRA court for its reliance upon a
1992 Department of Corrections report as
containing "red flags" concerning potential
mental health issues, since there is no
evidence that Appellee revealed to trial
counsel that he participated in a mental
health evaluation while incarcerated. The
Commonwealth also develops that trial
counsel did subpoena and receive records
from the Department of Corrections and
argues that counsel should not be faulted
where the report was not supplied by the
agency in response to the subpoena. Ac­
cording to the Commonwealth, the report
also does not readily reveal that further
testing would be implicated, since it indi­
cates that Appellee was "devoid of gross
psychopathology." The Commonwealth
also asserts that Appellee's own expert
testified that only a neuropsychologist
would have apprehended that the results
of this report suggested further testing.

The Commonwealth further contends
that Appellee did not prove that trial coun­
sel was ineffective for failing to present
other mitigating evidence, including life­
history mitigation. Although the Com­
monwealth recognizes Appellee's portrayal
of his background as entailing substantial
neglect, it highlights that his mother testi­
fied in the penalty phase that Appellee was
a normal, helpful child, who worked steadi­
ly and avoided trouble. The Common­
wealth indicates that Appellee failed to
provide any names of potential witnesses
to trial counsel and discouraged further
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investigation into his background by indi­
cating to trial counsel that he had been a
troublemaker, which counsel confirmed
through other sources. Considering the
brutal testimony heard by the jury con­
cerning Appellee's present and other
crimes,5 it is the Commonwealth's position
that it is unlikely that the outcome of the
penalty hearing would have differed had
trial counsel presented the evidence devel­
oped on post-conviction review.
Appellee, on the other hand, argues that

the PCRA court's determination that trial
counsel rendered ineffective assistance in
failing to investigate and present mitigat­
ing evidence is overwhelmingly supported
by the record. Referencing Williams v.
Taylor, 529 U.S. 362, 120 S.Ct. 1495, 146
L.Ed.2d 389 (2000), Wiggins v. Smith, 539
U.S. 510, 123 S.Ct. 2527, 156 L.Ed.2d 471
(2003), and Malloy, 579 Pa. at 425, 856
A.2d at 767, Appellee stresses counsel's
obligation to thoroughly investigate a de­
fendant's background and discover all rea­
sonably available mitigation. See
Williams, 529 U.S. at 396, 120 S.Ct. at
1514-15; Malloy, 579 Pa. at 458, 856 A.2d
at 787. In response to the Common­
wealth's recitation of Pennsylvania cases
rejecting claims of ineffective assistance in
the failure to investigate and present men­
tal-health mitigation, Appellee provides his
own summary of cases in which this Court
reached the opposite conclusion. See Ini­
tial Brief for Appellee at 21 (citing, inter
alia, Commonwealth v. Gorby, 589 Pa. 364,
390-92, 909 A.2d 775, 790-91 (2006); Mal­
loy, 579 Pa. at 459-61, 856 A.2d at 787-88;
Commonwealth v. Smith, 544 Pa. 219, 245-
46, 675 A.2d 1221, 1234 (1996)).
Appellee asserts that uncontradicted,

record evidence demonstrates that, upon
his entry into the case a relatively short
period before trial, counsel conducted a

5. The victim in the Schuylkill County third­
degree murder case died from a shotgun blast

truncated mitigation investigation, and as
a result, he presented a paltry case for life.
According to Appellee, even the limited
information that counsel elicited, including
Appellee's failure to advance in three
grades, contained obvious indicators of po­
tential cognitive or mental-health issues
that should have been reviewed by a men­
tal-health professional.

With regard to the 1992 Department of
Corrections psychological report refer­
enced by the PCRA court, Appellee high­
lights various statements reflecting Appel­
lee's impaired educational background and
abilities; his affect including a fear of los­
ing control over his impulses; and his
amenability to benefitting from counseling.
Appellee stresses the PCRA court's con­
clusion that the report was replete with
'red flags' of brain damage that indicated
the need for neurop[sy]chological evalua­
tions." Sattazahn, No. 2194-89, slip op. at
45; accord N.T., January 20, 2005, at 185
(testimony of a clinical psychologist con­
firming that "there were a lot of red flags
of brain damage in this case"). Appellee
acknowledges the Commonwealth's posi­
tion that the record was not provided in
response to a subpoena secured by trial
counsel; however, he observes that it was
otherwise available in court records from
the Schuylkill County third-degree murder
conviction, which the Commonwealth used
to support an aggravating circumstance.
See generally Rompilla v. Beard, 545 U.S.
374, 389-90, 125 S.Ct. 2456, 2467, 162
L.Ed.2d 360 (2005) (holding that where the
prosecution gives notice that it will rely in
aggravation on facts relating to a prior
conviction, capital defense counsel has an
obligation to make a reasonable effort to
review the court file pertaining to that

to the face. See NT., January 22, 1999, at
572.
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conviction).6 Moreover, Appellee empha­
sizes that the PCRA court's finding of "red
flags" transcended the Department of Cor­
rections report, and included direct and
available evidence of Appellee's failure to
advance in kindergarten, second, and sev­
enth grades; dropping out of school after
completing only the eighth grade; his ob­
vious attention deficits; head injuries; odd
behavior, including risk-taking; social iso­
lation and parental neglect; and other be­
havioral manifestations of symptoms of
mental health disorders (such as attention
deficit disorder, hyperactivity disorder,
pervasive developmental disorder, and
learning disorder) having organic compo­
nents. Appellee also references unchal­
lenged post-conviction testimony from a
psychiatrist that simply obtaining a men­
tal-health evaluation of Appellee would
have been sufficient to disclose indicia of
brain damage requiring neuropsychological
evaluation. See, e.g., N.T., January 21,
2005, at 258, 261.7

Appellee contrasts the evidence ad­
vanced at the post-conviction hearings with
the defense penalty-phase evidence, ad­
duced by trial counsel from only two char­
acter witnesses and encompassing only
eight pages of the transcript. Appellee
notes that the first defense witness was a
prior employer who had no contact with
Appellee for twelve years, and the other

6. The Commonwealth asserts that the report
was not in the file for the third-degree murder
offense. However, the copy of the document
produced in the PCRA hearings bears an Au­
gust 17, 1992, date stamp from the Schuylkill
County Clerk of Courts. See N.T., January
20, 2005, at 47-48 & D-15. Appellee also
submitted to the court a certified copy of the
entire file for the third-degree murder case
containing a copy of the report, which was
admitted into evidence without objection by
the Commonwealth. See N.T., February 16,
2005, at 73 & D-62.

7. Appellee also refutes the Commonwealth's
contention that a defense expert had con­
firmed that only a neuropsychologist would

was Appellee's mother, who furnished an
exceptionally modest amount of informa­
tion concerning Appellee's life history and
character. Cf Commonwealth w. O'Don­
nell, 559 Pa. 320, 347 n. 13, 740 A.2d 198,
214 n. 13 (1999) ("[l]t is difficult to disagree
with [the appellant] that a defense which
amasses only four pages of transcript sim­
ply does not reflect adequate preparation
or development of mitigating evidence by
counsel representing a capital defendant in
a penalty phase hearing."). Appellee
maintains that the PCRA court's findings
that counsel performed deficiently in "pre­
senting only eight pages of direct testimo­
ny in [Appellee's] case for life" and "did
not conduct a thorough investigation of his
client's background to determine if more
statutory mitigators existed," Sattazahn,
No. 2194-89, slip op. at 44-45, are sup­
ported by the record and free from error.

[6-9] As Appellee develops, it is well
settled that capital counsel has the obli­
gation to conduct a thorough investigation
for mitigating evidence, or to make reason­
able decisions that render particular inves­
tigations unnecessary. See Strickland,
466 U.S. at 691, 104 S.Ct. at 2066. Strate­
gic choices made following less than com­
plete investigation are reasonable precisely
to the extent that reasonable professional

have appreciated the significance of the De­
partment of Corrections report as an indica­
tor of the need for further mental-health in­
vestigation. He develops that, in the portion
of the clinical psychologist's testimony on
which the Commonwealth relies, the expert in
fact references the report as evidence that a
psychologist who did not have neuropsycho­
logical training would have had evidence of a
number of the psychological diagnoses even
without neuropsychological testing, and that
with the other available background informa­
tion, the usefulness of further examination
would have been "hard to miss." N.T., Janu­
ary 21, 2005, at 211-12.
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judgment supports the limitation of the
investigation. See id. at 690-91, 104 S.Ct.
at 2066. In undertaking the necessary
assessment, reviewing courts are to take
all reasonable efforts to avoid the distort­
ing effects of hindsight. See Common­
wealth v. Basemore, 560 Pa. 258, 289, 744
A.2d 717, 735 (2000). Nevertheless, courts
must also avoid "post hoc rationalization of
counsel's conduct." Wiggins, 539 U.S. at
526-27, 123 S.Ct. at 2538.

[10) Here, the credited evidence sup­
ports the conclusion that a deficient pre­
trial investigation was undertaken. For
example, under the principles applied in
Rompilla, 545 U.S. at 374, 125 S.Ct. at
2456, counsel should have reviewed the file
from the Schuylkill County third-degree
murder case, including the Department of
Corrections report which the PCRA court,
as a factual matter supported by expert
testimony of record, found contained red
flags concerning potential mental-health
and/or cognitive impairment. See Rompil­
la, 545 U.S. at 389, 125 S.Ct. at 2467. As
another example, the evidence supports
the conclusion that the failure to pass sev­
eral grades during early childhood devel­
opment, and the subsequent placement in
a special class, strongly suggests potential
mental, cognitive, emotional, and/or social
difficulties which would bear investigation
in defending against the imposition of the
death penalty. See N.T., January 21, 2005,
at 185 (reflecting the clinical psychologist's

8. Of the two witnesses presented, in sub­
stance, Appellee's former employer merely
testified to his recollection that Appellee was
faithful to his job during the two years of the
employment. See N.T., January 22, 1999, at
593-94. On direct examination, Appellee's
mother testified that Appellee was her only
child and was a good child who did not get
into a lot of trouble, advanced to the ninth
grade, worked at several jobs, and treated her
and her husband well. She also related that
her husband traveled during Appellee's up­
bringing and had had a heart attack. Finally,

testimony that such circumstance "abso­
lutely suggests problems").

[11) The PCRA court's conclusion that
no reasonable strategy justified the limited
investigation is also supported by the rec­
ord. As discussed above, counsel's investi­
gation touched upon only a limited set of
sources and yielded a highly truncated
mitigation presentation.8 The difference
in the nature and quality of the evidence
adduced at trial versus that put forward at
the post-conviction stage after a fuller in­
vestigation is substantial. See generally
Commonwealth v. Perry, 537 Pa. 385, 392,
644 A.2d 705, 709 (1994) ("[l]t is not possi­
ble to provide a reasonable justification for
appearing in front of a death penalty jury
without thorough preparation.").

[12) Finally, in terms of prejudice, we
recognize that the substantial aggravation
advanced by the Commonwealth encom­
passed Appellee's commission of the pres­
ent killing in the perpetration of a robbery,
as well as his history of violent offenses
including two murders. Nevertheless, the
presentation at trial of the credited post­
conviction evidence would have provided
support for the finding of several statutory
mitigators, which also bore upon the de­
gree of Appellee's culpability in terms of
selecting between capital punishment and
a life sentence.9 See Penry v. Lynaugh,
492 U.S.302,319, 109 S.Ct.2934,2947, 106

at trial counsel's instance, she asked the jury
to spare Appellee's life. See id. at 597-601.

9. As previously noted, these include the Sec­
tion 9711(e)2) mitigator, see 42 Pa.C.S.
§ 971 l(e)(2) ("The defendant was under the
influence of extreme mental or emotional dis­
turbance."), and the mitigating circumstance
under Section 9711 (e)(3) ("The capacity of
the defendant to appreciate the criminality of
his conduct or to conform his conduct to the
requirements of law was substantially im­
paired.").
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L.Ed.2d 256 (1989) (explaining that "evi­
dence about the defendant's background
and character is relevant because of the
belief, long held by this society, that defen­
dants who commit criminal acts that are
attributable to a disadvantaged back­
ground, or to emotional and mental prob­
lems, may be less culpable than defendants
who have no such excuse" (quoting Cali­
fornia v. Brown, 479 U.S. 538, 545, 107
S.Ct. 837, 841, 93 L.Ed.2d 934 (1987)
(O'Connor, J., concurring))). The absence,
due to an inadequate investigation, of sub­
stantial, relevant, mitigating evidence di­
minishes confidence in the outcome of the
sentencing proceeding, particularly given
the appropriate single-juror frame of ref­
erence. See Wiggins, 539 U.S. at 537, 123
S.Ct. at 2543 (articulating the prevailing
standard for assessing prejudice from defi­
cient stewardship in the presentation of
mitigation evidence in terms of whether
"there is a reasonable probability that at
least one juror would have struck a differ­
ent balance"). In terms of the degree of
impact, we decline to disturb the judgment
of the PCRA judge, who was also the trial

10. In Commonwealth v. Rios, 591 Pa. 583,
920 A.2d 790 (2007), a majority of the Court
adopted a de novo review standard for the
mixed question of law and fact concerning
whether capital counsel's performance fell be­
neath the constitutionally floor. See id. at
619-20, 920 A.2d at 810. This position de­
rived from former Chief Justice Cappy's con­
curring opinion in Commonwealth v. Gorby,
589 Pa. 364, 909 A.2d 775 (2006), in which he
elaborated that "this is no way alters the
principle that 'the trial court is in the best
position to review claims related to trial coun­
sel's error in the first instance as that is the
court that observed firsthand counsel's alleg­
edly deficient performance.' " Id. at 395, 909
A.2d at 794 (quoting Commonwealth v. Grant,
572 Pa. 48, 813 A.2d 726, 737 (2002)). In­
deed, the former Chief Justice stressed that he
"would continue to accept the factual findings
and credibility determinations of the PCRA
court that are supported by the record." Id.

judge, and therefore, maintains the closest
point of vantage."
For the above reasons, the award of a

new penalty hearing will be sustained.'

II. Appellee's Appeals
A. Alleged Suppression of Evidence,

Failure to Correct False Testimo­
ny, and Discovery Violations

1. Asserted Discovery, Brady Viola­
tions and Failure to Correct Per­
taining to the Notes of the Ham­
mer Interview

[13-15] Appellee first argues that the
prosecutor's notes concerning his March
1991 interview with Hammer should have
been provided to the defense under the
Pennsylvania Rule of Criminal Procedure
573(B)(2)(a)(ii), as substantially verbatim
statements of an eyewitness. Moreover,
Appellee argues that the notes were sub­
ject to mandatory disclosure, because they
were exculpatory in that they could be
used to impeach Wanner. See Pa.
R.Crim.P. 573(B)(l)(a) (implementing a
policy of mandatory disclosure for "[a]ny
evidence favorable to the accused that is

11. This case is distinguishable from Common­
wealth v. Gibson, - Pa. --, 951 A.2d 1110
(2008) [J-139-2002], in which we remanded
for further proceedings concerning the preju­
dice inquiry, inter alia, because the present
PCRA court made its findings and conclusions
upon a full record.

Appellee raises many additional claims per­
taining to sentencing, which, in light of the
award of a new penalty hearing, presently
will be regarded as moot. The exceptions are
a claim that prior counsel was ineffective in
advising Appellee that he would not be ex­
posed to capital sentencing on retrial (to
which Appellee has attached a specific re­
quest for a distinct form of relief in the form
of re-imposition of a life sentence), and claims
seeking reinstatement of direct-appeal rights.
These are addressed below, in connection
with the treatment of Appellee's appeals.
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material either to guilt or to punishment,
and is within the possession or control of
the attorney for the Commonwealth").
Appellee stresses Wanner's critical role at
trial, as he was the only witness to provide
evidence corroborating Hammer's version
that it was Appellee, and not Hammer,
who actually shot the victim. Appellee
also highlights testimony by trial counsel
indicating that he would have made use of
the notes if he had had them. See N.T.,
July 13, 2005, at 68, 69-70. Appellee in­
vokes the due process clause of the Four­
teenth Amendment to the United States
Constitution, which requires the prosecu­
tion to disclose exculpatory evidence to the
defense. See Brady v. Maryland, 373
U.S. 83, 87, 83 S.Ct. 1194, 1196-97, 10
L.Ed.2d 215 (1963);"° United States v.
Bagley, 473 U.S. 667, 676, 105 S.Ct. 3375,
3380, 87 L.Ed.2d 481 (1985). In terms of
prejudice, Appellee references Common­
wealth v. Grayson, 466 Pa. 427, 353 A.2d
428 (1976), in which this Court explained:

"The question of credibility sometimes
depends on the slightest inclinations of
scale. Where the jury is in doubt as to
whether or not to believe a witness, the
smallest feather of a palpable exaggera­
tion or an inconsistency in a witness's
statement on a minor point may be the
very item to tip the scales and discredit
the witness on his main testimony."

Id. at 429, 353 A.2d at 430 (quoting Com­
monwealth v. Smith, 417 Pa. 321, 334, 208
A.2d 219, 226 (1965)).

12. To prevail on a Brady claim, the proponent
must demonstrate that the evidence was fa­
vorable to him, because it is exculpatory or
impeaches; the evidence was suppressed by
the prosecution; and prejudice ensued. Com­
monwealth v. Burke, 566 Pa. 402, 411, 781
A.2d 1136, 1141 (2001).

13. Certainly, a post-conviction petitioner is
not obligated to testify in support of his

Appellee presents a colorable argument
that the prosecutor's notes contained po­
tential Brady material of the impeachment
variety. However, according to uncontra­
dicted trial and post-conviction testimony,
Appellee was a participant in the conversa­
tion which the notes concerned. There­
fore, the presence or absence of Wanner
and/or Rizzo and the content of Appellee's
own statements should have been known
to Appellee, to the same degree as it was
known to Hammer. To the extent that
Wanner may have misrepresented aspects
of the conversation or the associated cir­
cumstances, Appellee should have under­
stood that Hammer could potentially con­
firm the misrepresentations. Indeed, in
other passages of his brief, Appellee com­
plains, at length, that his counsel was re­
miss in failing to interview Hammer before
trial. See, e.g., Initial Brief for Appellee at
37, 41.

[16, 17] No Brady violation occurs
where the defendant knew or could have
uncovered the relevant evidence with rea­
sonable diligence. See Commonwealth v.
Morris, 573 Pa. 157,178,822 A.2d 684,696
(2003); Commonwealth v. Johnson, 580
Pa. 594, 599, 863 A.2d 423, 426 (2004).
Moreover, it is the petitioner's burden, on
post-conviction review, to establish a con­
stitutional infraction, such as a Brady vio­
lation. See Commonwealth v. Copenhefer,
553 Pa. 285, 321, 719 A.2d 242, 260 (1998).

[18] Here, Appellee has failed to estab­
lish a lack of relevant knowledge on his
part and/or an inability to obtain such
knowledge upon reasonable diligence.13

claims for relief. It remains the petitioner's
burden, however, to introduce such evidence
as may be necessary to support his claims for
relief. Thus, to the degree that the petition­
er's testimony may be the only evidence of a
particular fact, as a practical matter, it may
be necessary for him to testify to advance his
cause.
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Thus, he has not met his burden of proof
concerning this asserted Brady violation,
and the only potentially extant claim is
that of deficient stewardship on the part of
his counsel, addressed below.

2. Alleged Suppression and Failure
to Correct False Testimony-In­
centive to Wanner

[19) Relying upon the evidence that
the prosecutor told Wanner that he would
"see what he could do" concerning the
outcome of sentencing in a prosecution
against him, Appellee maintains that the
Commonwealth committed another Brady
violation by suppressing evidence which
would have undermined Wanner's credibil­
ity as a key prosecution witness. Appellee
also claims that the Commonwealth exac­
erbated the violation by failing to correct
Wanner's false trial testimony that no
promises were made to him. See general­
ly Giglio v. United States, 405 U.S. 150,
153, 92 S.Ct. 763, 766, 31 L.Ed.2d 104
(1972) (reaffirming that the government
has an obligation to redress the elicitation
of testimony which the prosecutor knows
to be false).
The United States Supreme Court has

not provided definitive guidance concern­
ing what constitutes a "promise, reward or
inducement" for purposes of Brady/Giglio.
See McCleskey v. Kemp, 753 F.2d 877, 884
(11th Cir.1985). In collecting relevant de­
cisions of other federal and state courts,
one commentator notes an apparent split,
as some courts have interpreted Giglio
narrowly to encompass only express agree­
ments, whereas others have applied a
broader interpretation encompassing any
communication suggesting preferential
treatment in return for testimony. See R.

14. Appellee asserts, to the contrary, that the
PCRA court actually accepted Wanner's post­
conviction testimony, since the court recited
the representation by the prosecutor in Wan-

Michael Cassidy, "Soft Words of Hope:"
Giglio, Accomplice Witnesses, and the
Problem of Implied Inducements, 98 Nw.
U.L.Rev. 1129, 1152-56 (2004) (citing
cases). While the Superior Court has tak­
en the narrower approach, see Common­
wealth v. Burkhardt, 833 A.2d 233, 243
(Pa.Super.2003), it has been argued that
Giglio supports the broader one in which
"the relevant inquiry is whether the gov­
ernment has said or done anything that
might reasonably lead the informant to
believe that his interests are aligned with
that of the state." "Soft Words of Hope",
98 Nw. U.L.Rev. at 1157; see also id. at
1156.
We need not address this controversy

here, however, since the PCRA court de­
termined that Appellee failed to satisfy his
burden of establishing that any form of
promise or inducement existed in the first
instance. See Sattazahn, No. 2194-89, slip
op. at 24-25. While the court recognized
that the district attorney's office may have
maintained some general policy, it ex­
plained that the statements made on the
record by Commonwealth agents
do not specifically discuss whether that
policy was employed in Fritz Wanner's
case following his testimony against [Ap­
pellee]. Furthermore, the Assistant
District Attorney handling Fritz Wan­
ner's case had no knowledge of any al­
leged agreement. The Commonwealth
cannot be found to have failed to dis­
close an agreement which has not been
proven to exist or for failing to correct
testimony which has not been proven to
be false.

Id. Thus, it is reasonably clear that the
court rejected Wanner's post-conviction
testimony."

ner's case concerning the general policy of
the district attorney's office. See Initial Brief
for Appellee at 31 (citing Sattazahn, No.
2194-89, slip op. at 24-25). While it is not
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Wanner's post-conviction testimony was
in conflict with his trial testimony, exem­
plifying that there were reasonable
grounds to question its credibility. Since
the PCRA court's factual determination
carries sufficient support in the evidence
and is free from legal error, the present
claim does not give rise to a basis for
relief.

3. Claimed Violation of Discovery
Agreement

[20, 21] Appellee next claims that the
district attorney violated his discovery ob­
ligation after telling trial counsel he
"would get everything." " See NT., De­
cember 29, 1998, at 2; N.T., October 25,
2004, at 153-154. Appellee complains that,
despite this agreement, the prosecutor
failed to provide trial counsel with: tran­
scripts and court documents showing that,
in Lebanon County, Hammer had his sen­
tence modified from 19 to 45 years to 12 to
32 years; a Court Order from Schuylkill
County ordering Hammer to cooperate
with the Commonwealth "with any cases
against [Appellee]"; a plea agreement that
Hammer entered into with the Common­
wealth which deleted some of the crimes to
which Hammer had originally said he
would plead guilty; a preliminary hearing
transcript in Schuylkill County in which

entirely clear from the opinion, however, this
reference appears to be in the context of an
alternate analysis that the asserted represen­
tation, even if it applied to Wanner's case, did
not rise to the level of a "promise, reward, or
inducement" for purposes of Giglio. Accord
Sattazahn, No. 2194-89, slip op. at 25 (prefac­
ing a second alternative disposition regarding
materiality as follows: "Furthermore, even if
we would have found that an agreement exist­
ed ...'). We do not read these additional
and alternative dispositions as undercutting
the PCRA court's central finding, based upon
its evaluation concerning the post-conviction
evidence including witness credibility, that
Appellee failed to establish that a promise,
reward, or inducement actually existed.

Hammer testified that, when he gave a
statement to the state police in July 1989,
they told him they would do whatever they
could do to help him; Hammer's trial testi­
mony in Schuylkill County in which he
stated that, in exchange for his statement,
a state trooper promised Hammer he
would talk to the district attorneys and "do
the best he could" for Hammer; and infor­
mation that, in the course of negotiating a
plea agreement in return for testifying
against Appellee, Hammer, through his at­
torney, told a Berks County Assistant Dis­
trict Attorney that he wanted to serve no
jail time. Appellee asserts that he was
prejudiced by the Commonwealth's failure
in this regard, as he was denied substan­
tial impeachment material, which would
have afforded the jurors a fuller under­
standing of Hammer's incentive to testify
for the prosecution, thus undermining his
accusations.

[22] The Commonwealth, on the other
hand, relies on the public character of the
documents and transcripts in issue and
notes that the out-of-county documents
were not within the possession of the
Berks County prosecutor. See Brief for
Appellant at 25 ("According to the plain
language of [Rule of Criminal Procedure
573], there is simply no authority to indi-

15. Such asserted promise was in response to
defense requests for: evidence favorable to
Appellee as to guilt or punishment; written,
recorded, and/or substantially verbatim oral
statements of eyewitnesses, co-defendants, co­
conspirators, and accomplices: information
about the terms of the plea agreement with
Hammer; the complete record of all plea
agreements entered into with Hammer in
Berks, Schuylkill, Northumberland, and Leb­
anon Counties; and information in the pos­
session of police and/or investigative agencies
regarding any statements, letters, or promises
given to Hammer. See Nov. 6, 1998 Request
for Discovery; Dec. 15, 1998, Omnibus Pre­
trial Motion.



COM. v. SATTAZAHN
Cite as 952 A.2d 640 (Pa. 2008)

Pa. 661

cate that Berks County was responsible
for gathering information from other coun­
ties and providing that information to [Ap­
pellee]."). The Commonwealth also notes
that Appellee's challenge was raised in his
appeals from his robbery and burglary
convictions and was recently decided by
the Superior Court in the Commonwealth's
favor. See Commonwealth v. Sattazahn,
869 A.2d 529, 534 (Pa.Super.2005) (explain­
ing that "there is no Brady violation where
the parties had equal access to information
or if the [a]ppellant knew of or could have
uncovered the evidence with reasonable
diligence." (citing Grant, 572 Pa. at 55, 813
A.2d at 730)). As to information within
the Berks County prosecutor's immediate
possession and control, the Commonwealth
refutes Appellee's claim of materiality.
With regard to previous drafts of the
memorandum of cooperation and plea
agreement with Hammer, the Common­
wealth explains that changes were not
made to afford Hammer a more favorable
bargain, since the penalties concerning de­
leted charges were to run concurrently
with other charges to which Hammer
pleaded, and thus, the actual sentence was
unaffected. The Commonwealth further
notes that trial counsel conceded that he
would not have altered his cross-examina­
tion of Hammer based upon this modified
agreement. See N.T., January 20, 2005, at
63. Similarly, the Commonwealth con­
tends that Appellee cannot demonstrate
that the outcome of trial would have been
different if he had been aware that Ham­
mer told the Commonwealth that he did
not want to be incarcerated. According to
the Commonwealth, Hammer's personal
wishes, however unreasonable, were not
relevant, particularly since he already had
entered his plea after the first trial. See
N.T., January 15, 1999, at 265. Moreover,
because Hammer did not receive what he
was seeking, the Commonwealth contends

that the impeachment value of this infor­
mation is questionable.

We agree with the Commonwealth's ar­
guments concerning this claim. Notably,
many of the out-of-county documents do
not fall within the four corners of Appel­
lee's document requests, other than via the
catch-all provision requesting all potential­
ly exculpatory evidence. We do not re­
gard the acquiescence of a county district
attorney to such a request as creating an
obligation to assemble all potentially rele­
vant records and transcripts from other
criminal proceedings in other counties for
the benefit of the defense. With regard to
the information within the Berks County
prosecutor's possession and control, our
own assessment concerning materiali­
ty/prejudice is in line with that of the
Commonwealth.

4. Entitlement to discovery

[23] Appellee develops that, before the
PCRA court directed the Commonwealth
to furnish a copy of the notes from prose­
cutor's pre-trial interview with Hammer,
the Commonwealth provided the court
with twenty-nine pages of documents for
in camera review. See N.T., February 16,
2005, at 10-12. He argues that the PCRA
court erred by failing to require produc­
tion of twenty-eight of these pages. Ap­
pellee explains that the Commonwealth
has indicated that at least five pages con­
cerned meetings about plea negotiations
with Hammer's counsel, the state police,
and other members of the district attor­
ney's office. Since the notes describe plea
agreement discussions with others, Appel­
lee asserts, they are not work product.
Moreover, he contends, even prosecutorial
work-product is discoverable when the
mental impressions of the prosecutor
themselves disclose or embody a constitu­
tional violation.
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[24) Under Rule of Criminal Proce­
dure 902(E)(2), no discovery is permitted
at any stage of the post-conviction pro­
ceedings on a first, counseled petition in a
capital case, except upon leave of court
after a showing of good cause. Pa.
R.Crim.P. 902(E)(2). Appellate courts re­
view the denial of discovery by a PCRA
court for abuse of discretion. See Com­
monwealth v. Bryant, 579 Pa. 119, 159, 855
A.2d 726, 749-50 (2004). Here, Appellee
presents no evidence that the PCRA
court's in camera screening was errone­
ous, and, accordingly, we decline to disturb
its discretionary determination. See gen­
erally id. at 159-60, 855 A.2d at 750-51
(explaining that a showing of good cause
under Rule 902(E)(2) requires more than
just a generic demand for potentially ex­
culpatory evidence that might be discover­
ed if the petitioner is permitted to review
requested materials).

B. Alleged Deficient Stewardship of
Trial Counsel in the Investigation
and Cross-Examination of Com­
monwealth Witnesses

1. Lies by Hammer
[25) Appellee next argues that his trial

counsel was ineffective for failing to dem­
onstrate to the jury that Hammer lied in
pre-trial statements and testimony at Ap­
pellee's trial. While this claim is stated
very generally, the development in Appel­
lee's brief is centered upon a July 1989
polygraph examination conducted by state
police, in which Hammer initially denied
having been physically present when the
victim was shot or having knowledge con­
cerning the details of the events giving rise
to the killing. Further, Appellee contends
that his trial counsel was derelict in his
failure to interview Hammer, which Appel­
lee asserts would have revealed additional
inconsistencies and yielded avenues for the
impeachment of other witnesses. Appellee

stresses that, at the post-conviction hear­
ing, trial counsel could identify no strategic
reason for failing to cross-examine Ham­
mer with the inconsistent statements given
to state troopers. See N.T., November 22,
2004, at 216. According to Appellee, if the
jurors had heard these lies about the
events which formed the foundation of the
Commonwealth's case, they would have
had an insight into the self-interested mo­
tivation for his trial testimony. See Berry­
man v. Morton, 100 F.3d 1089, 1098-99 (3d
Cir.1996) (holding that counsel was ineffec­
tive for, inter alia, failing to impeach a
witness with prior inconsistent state­
ments). While Appellee recognizes that
trial counsel elicited an admission from
Hammer that he had lied in connection
with another prosecution, he contends that
there is a critical distinction between such
falsehood and those involving material
facts underlying the present case.
Appellee fails, however, to address ma­

terial aspects of counsel's post-conviction
testimony. Counsel testified that he was
reticent to raise the substance of Ham­
mer's interview with state police, because
he was concerned that Hammer's failure of
the polygraph relative to a different ver­
sion of the events would lend credence to
Hammer's trial version of the events. See,
e.g., N.T., November 22, 2004, at 219. In
failing to acknowledge counsel's stated
concerns, Appellee's present argument
does nothing to discount it. Thus, he has
failed to meet his burden on post-convic­
tion review of establishing that counsel
lacked a reasonable basis supporting his
actions.

2. Failure to cross-examine Hammer
concerning polygraph examina­
tion

Appellee also argues that trial counsel
unreasonably failed to cross-examine Ham­
mer by questioning him concerning his
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failure of the initial polygraph examination
and his refusal to submit to a further
examination after having given a state­
ment implicating Appellee. Appellee in­
vokes the legal principle that a witness
may be cross-examined as to any matter
tending to show the interest or bias of that
witness. See Commonwealth v. Nolen, 535
Pa. 77, 83, 634 A.2d 192, 195 (1993). He
develops that state police found Hammer
to be "DECEPTIVE " when he denied
having shot or helped to shoot Mr. Boyer,
and denied having been physically present
during the robbery/killing.16 According to
Appellee, the information need not have
been introduced for its truth, but rather,
could have been offered to demonstrate
the extent of Hammer's incentive to curry
favor with the authorities. Appellee ob­
serves that, at the PCRA hearing, trial
counsel admitted, "[i]f I could have got the
fact that he took a lie detector test and the
results of those lie detector tests into evi­
dence, of course I would have done that."
N.T., November 22, 2004, at 236.
In United States v. Scheffer, 523 U.S.

303, 118 S.Ct. 1261, 140 L.Ed.2d 413
(1998), the United States Supreme Court
upheld a per se ban on the admission of
polygraph results in court martial proceed­
ings based upon their inherent unreliabili­
ty. See id. at 310-12, 118 S.Ct. at 1265-66.
Scheffer has been applied more broadly to
support the exclusion of polygraph evi­
dence, even in the capital context. See,
e.g., United States v. Fulks, 454 F.3d 410,
434 (4th Cir.2006) (" 'Scheffer, with its em­
phasis on the unreliability of polygraph
evidence and the interest of courts in ex­
cluding such unreliable evidence, certainly
suggests that exclusion of polygraph re-

16. The state police report concerning the
polygraph examination indicates:
The opinions concerning the polygraph
charts of this Examinee were made known
to the Examinee and he was afforded an
opportunity to explain his physiological re-

sults would pass constitutional muster in
th[e capital] context, as well.'" (citation
omitted)). Particularly in light of the fed­
eral authority, Appellee has provided no
basis to undermine this Court's holdings
precluding the admission of polygraph evi­
dence. See, e.g., Brockington, 500 Pa. at
220, 455 A.2d at 629.

3. Failure to interview Hammer and
impeach Wanner

[26] Appellee next complains that, de­
spite the key role Hammer played in the
prosecution, trial counsel failed to even
interview him. Appellee emphasizes that
Hammer and Russo were the only wit­
nesses who could expose asserted fabrica­
tions by Wanner concerning the overheard
conversation between Hammer and Appel­
lee. Appellee acknowledges that counsel
tried to locate Russo but faults counsel for
failing to even consider the potential that
Hammer might impeach Wanner's testimo­
ny. According to Appellee, had counsel
made the modest effort of interviewing
Hammer, he could have learned that Wan­
ner invented the account that Appellee
claimed to have taken the gun from Ham­
mer in order to shoot Boyer; and Wanner
lied concerning who was present when he
purportedly overheard the conversation.
In light of counsel's asserted dereliction,
Appellee contends, Wanner's testimony
went virtually unchallenged.

Appellee also challenges the PCRA
court's characterization of Wanner's testi­
mony as reflecting only a "collateral con­
versation," Sattazahn, No. 2194-89, slip
op. at 26. In this regard, Appellee devel­
ops that Wanner was the only person oth-

actions to the Relevant Crime Questions.
The Examinee was unable to do so. Short­
ly, thereafter, the Examinee admitted his
participation in this crime.

N.T., November 22, 2004, Ex. D-25, at 6.
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er than Hammer (who, as an accomplice
to the robbery, was a corrupt and pollut­
ed source) to provide evidence supporting
the Commonwealth's critical contention
that Appellee shot the victim. Indeed,
Appellee highlights, the district attorney
specifically relied on Wanner's testimony
in closing to gain a first-degree murder
conviction. See N.T., January 21, 1999, at
489-90.
The Commonwealth responds with the

observation that Appellee, as an actual (or
at least asserted) participant in the over­
heard conversation with Hammer, could
have provided the same information Appel­
lee now asserts Hammer would have dis­
closed in any interview concerning the
truth or falsity of Wanner's testimony.
The Commonwealth's argument carries

controlling force in the absence of any
contrary evidence, and Appellee's failure
to answer it undermines his claim for re­
lief. See supra note 13.

4. Reliance on discovery from the
prosecutor

[27) Appellee's next assertion of defi­
cient stewardship on the part of his trial
counsel centers on counsel's reliance on
the prosecutor's discovery responses in
lieu of an independent investigation. See
Commonwealth v. Mabie, 467 Pa. 464, 474,
359 A.2d 369, 374 (1976) (explaining that
reliance on "the prosecution's file is not a
substitute for an independent investigation
by defense counsel"); cf Kimmelman v.
Morrison, 477 U.S. 365, 385, 106 S.Ct.
2574, 2588, 91 L.Ed.2d 305 (1986). Ac­
cording to Appellee, he was prejudiced,
because he was denied the use of valuable
impeachment evidence against Hammer,
see supra note 4 (cataloguing the asserted
evidence), and there is a reasonable proba­
bility that the outcome of the trial would
have been different. Appellee also criti­
cizes the PCRA court to the degree that it

relied upon counsel's entry into the case
shortly before trial, see Sattazahn, No.
2194-89, slip op. at 31, particularly since
the record reflects that counsel did not
seek a continuance to prepare properly for
trial. According to Appellee, the PCRA
court has not directly refuted that a bet­
ter-informed cross-examination and de­
fense would have resulted if counsel had
gathered the available information to im­
peach Hammer and Wanner.
In response, the Commonwealth ac­

knowledges, at least arguably, that trial
counsel could have obtained the noted doc­
uments and information prior to trial. It
contends, however, that the information
would have done nothing more than to
further impeach Hammer, whose credibili­
ty was drawn into question from the begin­
ning. The Commonwealth observes that,
on Hammer's cross-examination, trial
counsel adduced the witness's guilty pleas
to several other burglaries and robberies,
in addition to his participation in the pres­
ent offenses, and engaged in extensive
questioning concerning the benefits he re­
ceived in exchange for his testimony
against Appellee. The Commonwealth
also references trial counsel's post-convic­
tion testimony that he was careful not to
cross-examine Hammer too closely regard­
ing his convictions in Lebanon and Schuyl­
kill Counties, as to do so may have risked
the exposure of Appellee's identity as
Hammer's coconspirator in those crimes as
well. Thus, it may have opened the door
to the introduction of otherwise inadmissi­
ble inculpatory evidence. Accordingly, the
Commonwealth characterizes the informa­
tion Appellee argues should have been ad­
mitted as merely corroborative and cumu­
lative of other evidence.

On this claim, we find colorable merit to
Appellee's claims regarding the arguable
merit and reasonable strategy prongs of
the ineffectiveness inquiry. Additionally,
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we find the PCRA court's stated reasoning
concerning this claim to be somewhat un­
derdeveloped. See Sattazahn, No. 2194-89,
slip op. at 17 ("Jeffrey Hammer was sub­
ject to cross-examination and impeachment
on several issues and it is unlikely that any
additional impeachment evidence that was
allegedly withheld by the Commonwealth
would have changed the outcome of trial.").
Nevertheless, we note that trial counsel
established powerful motivation on the
part of Hammer to curry favor with au­
thorities, in the form of his exposure to
capital punishment or sentences aggregat­
ing up to 240 years on a host of criminal
charges, and his entry into a plea bargain
centered on his cooperation in the prosecu­
tion of Appellee. See N.T., January 20,
1999, at 327-333. In light of the evidence
and argument that was adduced, upon our
independent review of the record, we differ
with Appellee's assessment concerning the
potential impact of the additional impeach­
ment evidence and decline to disturb the
court's holding regarding prejudice.

5. Failure to pursue lines of helpful
cross-examination from Appellee's
first trial

[28] Appellee next asserts that trial
counsel failed to pursue helpful lines of
cross-examination that were applied to im­
peach Hammer at the first trial, including
developing Hammer's: denial that the .22
caliber pistol used to kill the victim had
been purchased from him; initial uncer­
tainty about the caliber of the larger weap­
on; knowledge concerning how many
shells loaded into the clip of the smaller
caliber pistol; and earlier-expressed antici­
pation of parole after nineteen years. Ac-

17. Indeed, in a different passage of his brief,
Appellee acknowledges that the evidence pur­
sued by counsel in this regard was considera­
ble. See Initial Brief for Appellee at 51
('Considerable evidence pointed to Hammer
as the shooter. Hammer was present when

cording to Appellee, trial counsel offered
no reason for not asking Hammer many of
these questions at the retrial of Appellee's
case. See N.T., November 22, 2004, at
227-29, 232. Although Appellee acknowl­
edges the PCRA court's observation that
trial counsel did ask Hammer whether he
had told someone else that Appellee had
bought the .22 for Hammer, which Ham­
mer denied, he claims that this is far less
than what was achieved at the first trial.

The Commonwealth's responsive argu­
ment is that Appellee has failed to estab­
lish sufficient prejudice to warrant relief.

With regard to the line of questioning
concerning the handgun, Appellee's argu­
ment on this claim does not acknowledge
that, on cross-examination, trial counsel
established Hammer's familiarity with the
.22 caliber pistol and the type of ammuni­
tion used in the robbery/killing and con­
firmed Hammer's presence when the pistol
was purchased. See N.T., January 20,
1999, at 323-325.17 Counsel further pre­
sented a witness to contradict Hammer's
testimony that Appellee had not purchased
a small-caliber handgun for him (Ham­
mer). See N.T., January 21, 1999, at 438.
In terms of Hammer's expectation con­
cerning punishment, again, counsel aggres­
sively pursued parallel lines of evidentiary
development. As to both the circum­
stances under which the handgun was used
and Hammer's cooperation with authori­
ties, the evidence gave rise to counsel's
arguments to the jurors, inter alia, as
follows:

Jeffrey Hammer was responsible for the
murder and you heard his testimony

the murder weapon was purchased, had fired
the gun in the past, and knew where the gun
was hidden before the incident. He admitted
his participation in the robbery and even to
firing a gun-though he claimed a different
one-during the incident.").
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that he pled guilty to third degree mur­
der.
.. You heard testimony regarding the

position of [sic] Jeffrey Hammer was in
in 1989. He was jammed up so he found
a scapegoat. My client.

* * *

Now the gun. You heard a lot of testi­
mony about this gun .22 caliber pistol,
the gun. Let's assume for argument
sake that [Appellee] purchased this gun.
The evidence is that he did and that
came from people who don't have credi­
bility problems but the purchase of this
gun is bought [sic] with evidence that it
was purchased for Jeffrey Hammer.
You'll recall that [the firearms dealer]
remembered that Jeffrey Hammer was
along when this gun was purchased. He
didn't remember [Appellee] but he re­
membered Mr. Hammer and as you will
recall [the dealer] told you that Mr.
Hammer frequented the gun shop. Pur­
chasing the gun proves absolutely noth­
ing. Just one other very interesting
part of Mr. Hammer's testimony. I
asked Jeffrey Hammer do you know
what kind of ammunition was used in
the gun on April 12, 1987 in this gun, the
murder weapon and he said without hes­
itation CCI. Eleven years later and he
knows what type of ammunition was in
the gun that caused the death of Rich­
ard Boyer. He was very familiar with

18. The court instructed the jurors as follows:
Our law requires that prior to your deliber­
ation[,] I inform you as to the penalty of
murder offenses[. Y]ou are aware that the
penalty for first-degree murder carries two
possible penalties, death or life imprison­
ment; the penalty for second degree, life
imprisonment; penalty for murder third de­
gree, maximum sentence of not less than 20
years nor more than 40 years in an appro­
priate state correctional institution. In sec­
ond degree murder, the Court has no dis­
cretion and must impose a sentence of life

that gun. He told you everything he
could about this gun without admitting
that he was the shooter....
Now, in 1989, Jeffrey Hammer was jam­
med up. He was facing ten burglaries,
two robberies, one murder and he was
also told that the Commonwealth was
seeking the death penalty.... I don't
think anyone could be as jammed up as
Mr. Hammer was in 1989 so he did what
any smart person would, he blamed
someone else and he got a deal. He got
a plea bargain for 19 years to 55 years
in jail and he got out of the death penal­
ty....

N.T., January 21, 1999, at 464-65. Again,
in line with the Commonwealth's argument
and the PCRA court's conclusion, we con­
clude that Appellee has failed to establish
the requisite prejudice.

C. Assertion of Improper Instruc­
tions Concerning Comparative
Penalties

[29) Appellee next contends that he
was denied due process and the effective
assistance of counsel when the trial court
advised the jurors, prior to their guilt­
phase deliberations, concerning the specif­
ic punishments Appellee could receive for
each degree of criminal homicide for which
he was charged.18 According to Appellee,
the instruction infused the deliberative
process with extraneous and prejudicial
concerns, thus creating an unacceptably

imprisonment and in third degree the Court
may impose a maximum sentence or any
lesser sentence which in its discretion the
Court deems appropriate.

N.T., January 21, 1999, at 512. Appellee's
direct claims of trial court error pertaining to
this instruction, and the reasonable-doubt
charge are waived, since no objections were
lodged at trial. Thus, our discussion of the
merits of these challenges is limited to an
assessment of the arguable merit of the deriv­
ative ineffectiveness claims.
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high risk that the jurors would return a
verdict based, not on the facts, but rather,
on their visceral sense of what the appro­
priate punishment should be. Appellee
contends that the impact the instruction
had on the sentencing deliberations was
just as harmful, since, having learned that
a lesser offense (second-degree murder)
carried a life sentence, there was an unac­
ceptable risk that the jury would feel pres­
sured to return a death verdict so as to
reflect the greater culpability attendant to
a premeditated murder. Appellee claims
that trial counsel was ineffective for failing
to object to the instructions or insist upon
a limiting instruction that the jury was not
to consider these punishments in deliberat­
ing guilt or innocence.
In support of these arguments, Appellee

develops that information as to the conse­
quences of a particular verdict is irrelevant
to the jury's task of determining guilt or
innocence. See Shannon v. United States,
512 U.S. 573,579,114 S.Ct. 2419,2424, 129
L.Ed.2d 459 (1994) (explaining that provid­
ing jurors with sentencing information "in­
vites [jurors] to ponder matters that are
not within their province, distracts them
from their factfinding responsibilities, and
creates a strong possibility of confusion").19
Further, Appellee invokes his "right to a
verdict based solely upon the evidence and
the relevant law." Chandler v. Florida,
449 U.S. 560, 574, 101 S.Ct. 802, 809, 66
L.Ed.2d 740 (1981). Appellee distin­
guishes the decision in Commonwealth v.
Yarris, 519 Pa. 571, 549 A.2d 513 (1988),
relied upon by the PCRA court and the
Commonwealth, on the basis that the trial
court in Yarris had issued a limiting in­
struction, see id. at 597, 549 A.2d at 526,
whereas, none was given here. See gener­
ally Commonwealth v. Covil, 474 Pa. 375,
383, 378 A.2d 841, 845 (1977) (explaining

19. Shannon concerned a defense request for
penalty information related to a verdict of not

that, whenever potentially prejudicial in­
formation "is admissible for a limited pur­
pose, a defendant is entitled to a limiting
instruction.").

Although Appellee is correct that a lim­
iting instruction was issued in Yarris, the
Court's disposition centered on the ab­
sence of prejudice. See Yarris, 519 Pa. at
598, 549 A.2d at 526 ("Since there is no
indication that informing the jury of the
various murder conviction penalties was
unduly prejudicial, and because, to the
contrary, knowledge of the severity of the
penalties could serve only to caution a jury
as to the seriousness of a conviction, the
instruction was permissible."). We recog­
nize that the logic of Shannon would be in
tension with the application of Yarris's
holding to a non-capital case. Invocation
of Shannon would have been to little avail
in Appellee's case, however, since the gen­
eral federal rule discussed there disfavor­
ing the dissemination of sentencing infor­
mation to jurors is expressly limited to
circumstances in which "a jury has no
sentencing function." Shannon, 512 U.S.
at 579, 114 S.Ct. at 2424; see also id. n. 4
("noting that, particularly in capital trials,
juries may be given sentencing responsibil­
ities"). Thus the High Court implicitly
recognized the realities associated with
capital trials, for example, that the process
of selecting jurors qualified to discharge
the sentencing function will necessarily en­
tail some frank discussion of penalty. In­
deed, the specific association between the
offense of first-degree murder and the
availability of capital punishment was dis­
cussed with individual jurors on voir dire
at Appellee's trial, see, e.g., N.T., January
12, 1999, at 89, and Appellee has made no
claim of trial court error or deficient stew­
ardship associated with such discussion.

guilty only by reason of insanity. See Shan­
non, 512 U.S. at 577-78, 114 S.Ct. at 2423.
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Finally, for the jurors to have acted
along the lines of any of Appellee's theo­
ries, they would have been proceeding
contrary to the trial court's explicit in­
structions concerning the elements of the
various offenses and the jurors' duty to
find Appellee not guilty of each offense
upon a finding that any element was not
established beyond a reasonable doubt by
the Commonwealth. See, e.g., N.T., Janu­
ary 21, 1999, at 526 (reflecting the trial
court's admonition that, "[i]f you do not
find that the Commonwealth has proven
this offense beyond a reasonable doubt,
your verdict then on the first degree mur­
der is not guilty."). Thus in addition to
there being an absence of deficient stew­
ardship, we also find a lack of material
prejudice.

D. Reasonable Doubt Instruction
Appellee next complains that the in­

struction provided to the jury in the guilt­
phase charge in this case materially deviat­
ed from Pennsylvania's standard jury in­
structions and misdefined reasonable
doubt in violation of the Sixth and Four­
teenth Amendments and Article I, Sections
6 and 9 of the Pennsylvania Constitution.
Appellee develops that, when defining
"reasonable doubt," the trial court told the
jury: "A reasonable doubt is a kind of
doubt that refrains a reasonable person
from acting in a matter of importance to
himself or herself." N.T., January 21,
1998, at 498 (emphasis added). Appellee

20. See, e.g., Thomas v. Beard, 388 F.Supp.2d
489, 531-33 (E.D.Pa.2005) ("Given the ab­
sence of specific, constitutionally mandated
language, the wide latitude given to judges in
crafting their instructions, and the fact that
both federal and state courts have upheld
charges using identical, or substantially simi­
lar, language, [the petitioner's] claim of con­
stitutional error [in the trial court's issuance
of a reasonable-doubt instruction using the
term 'restrain'] is unpersuasive.'); Peterkin v.
Horn, 176 F.Supp.2d 342, 381 (E.D.Pa.2001)

also suggests that trial counsel was inef­
fective for failing to object.
While, as Appellee develops, this Court

has expressed a preference for a different
formulation of reasonable doubt charge,
see Commonwealth v. Uderra, 580 Pa. 492,
522, 862 A.2d 74, 92 (2004), it has found no
basis for reversal upon the issuance of
instructions similar to that issued at Ap­
pellee's trial. See, e.g., Commonwealth v.
Rios, 591 Pa. 583, 611, 920 A.2d 790, 806
(2007); Commonwealth v. Young, 456 Pa.
102, 110, 317 A.2d 258, 262 (1974); Com­
monwealth v. Brown, 470 Pa. 274, 289, 368
A.2d 626, 634 (1976). The federal courts
have similarly not found constitutional er­
ror upon the issuance of similar instruc­
tions.

E. Asserted Ineffectiveness in the
Advice that the Commonwealth
Was Foreclosed From Seeking
the Death Penalty on Retrial

[30, 31] Appellee claims that his initial
direct appeal must be voided and the life
sentence imposed in his original trial re­
stored, because that appeal was induced by
his prior attorney's guarantee that "there
was no way the Commonwealth could seek
the death penalty if he won his appeal."
N.T., January 20, 2005, at 103. According
to Appellee, counsel's erroneous guarantee
that Appellee could not be death eligible
on retrial constituted ineffective assistance
of counsel, in violation of the Sixth and
Fourteenth Amendments. Further, Ap-

("Although we would agree with [the petition­
er] that the word 'restrain' implies a slightly
higher level of doubt than does the word
'hesitate,' we do not find that the trial court's
use of the word 'restrain' in its reasonable
doubt instruction operated to raise the level of
doubt so high as to constitute constitutional
error. Rather, our review of the instruction
as a whole reveals that the trial court ade­
quately defined the meaning and outlined the
proper implementation of the concept of rea­
sonable doubt to the jury.").
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pellee contends that his trial counsel was
ineffective for failing to raise the issue.21

AB previously developed, the PCRA
court's substantive disposition of this claim
was based on the issuance, after the rele­
vant advice was given to Appellee, of this
Court's decision in Martorano, 535 Pa. at
178, 634 A.2d at 1063 (applying a "clean­
slate" approach to capital resentencing
scenarios in Pennsylvania unless a deter­
mination was rendered that the prosecu­
tion has not proved its case). Prior to
Martorano, the court believed that counsel
was justified in relying upon prior deci­
sions of the United States Supreme Court
such as Bullington, 451 U.S. at 430, 101
S.Ct. at 1852, and Rumsey, 467 U.S. at
203, 104 S.Ct. at 2305, which reflected
exceptions to the clean-slate approach.
Sattazahn, No. 2194-89, slip op. at 11-12.
The difficulty with the PCRA court's anal­
ysis, however, is that there was an inter­
vening decision, Poland v. Arizona, 476
U.S. 147, 106 S.Ct. 1749, 90 L.Ed.2d 123
(1986), reflecting a narrow reading of Bull­
ington and Rumsey and adopting essen­
tially the same understanding of the clean­
slate approach later applied in Martorano.
Indeed, Poland was referenced extensively
in Martorano. See Martorano, 535 Pa. at
192-93, 634 A.2d at 1070 (explaining that,
in Poland, "the Supreme Court reaffirmed
the 'clean slate' rule... and declined to
extend Bullington further."). In light of
Poland's existence in the time frame in
which counsel's advice was rendered, the
PCRA court's conclusion that he could rea­
sonably have relied upon a broad reading
of Bullington is unjustified.
Despite the difficulty with the PCRA

court's legal reasoning, a primary weak-

21. This underlying claim may be waived;
however, Appellee presents an extensive argu­
ment that it is not, see Initial Brief for Appel­
lee at 56-58; moreover, he advances a lay­
ered ineffectiveness claim. Since we find,
below, that the underlying claim otherwise

ness in Appellee's contention is that he
makes no effort to establish, by way of
creditable evidence, that he would not have
lodged the appeal had his counsel given
different advice. While Appellee appears
to believe that it can be assumed that a
defendant or post-conviction petitioner
would not risk imposition of the death
penalty in order to gain a chance at free­
dom, we do not find such assumption war­
ranted, as it is contrary to experience.

It is a post-conviction petitioner's bur­
den to prove all elements of his claims,
including prejudice. While certainly the
petitioner is not required to testify in sup­
port of his claims, again, relief may be
unavailable in the absence of such evidence
or some reasonable substitute.

F. Claims of Entitlement to Restora­
tion of Direct-Appeal Rights

[32] Appellee claims entitlement to
restoration of his direct-appeal rights in
order for this Court to conduct proportion­
ality review and assess the record to deter­
mine whether his sentence was the result
of passion, prejudice, or any other arbi­
trary factor. See Initial Brief for Appellee
at 96-99 (citing 42 Pa.C.S. $ 97110h)3)6)).
Appellee notes that the PCRA court failed
to address such claims.

In terms of proportionality review, Ap­
pellee claims a protected liberty interest in
meaningful proportionality review. He ex­
plains that, from the time of his offenses
until June 25, 1997, the Pennsylvania
death-penalty statute required this Court
to conduct a review to determine whether
the sentence of death imposed in his case

does not present a basis for relief, further
discussion of the waiver issue is unnecessary.
See Commonwealth v. Hughes, 581 Pa. 274,
305-310, nn. 13 & 20, 865 A.2d 761, 779-782,
nn. 13 & 20 (2004).
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was "excessive or disproportionate to the
penalty imposed in similar cases." 42 Pa.
C.S. § 9711(h)(3)(iii) (repealed).22 Appel­
lee invokes Gribble, which determined that
1997 amendments eliminating the require­
ment to conduct proportionality review
could not be applied to death sentences
issued prior to its effective date. See id. at
90-91, 703 A.2d at 439-40. According to
Appellee, since his capital offense and ini­
tial trial occurred prior to that date, he
has a vested right to proportionality re­
view, and this Court's failure to recognize
that right on direct appeal violated the ex
post facto prohibition against adverse ret­
roactive criminal legislation contained in
Article I, Section 10 of the United States
Constitution, as well as due process re­
quirements.
We differ with Appellee's arguments.

As Gribble explains, former Section
9711(h)(3)(iii) applied to all death sen­
tences issued while it was effective. See
Gribble, 550 Pa. at 89, 703 A.2d at 439
("When Gribble was sentenced to death on
October 11, 1994, he became statutorily
entitled to review in this Court, 42 Pa.C.S.
§ 9711(h)(l), which at that time gave him
the legislatively created right to propor­
tionality review[.]" (emphasis added)).
The controlling fact here, however, is that
Appellee did not receive a death sentence
until after the repeal of the statutory pre­
scription. Appellee does not develop a
focused challenge to the understanding,
reflected in Gribble, that the operative
event which triggered the entitlement to
proportionality review was the imposition
of a sentence of death.23 In short, his

22. The history and nature of proportionality
review are developed further in Common­
wealth v. Gribble, 550 Pa. 62, 86-90, 703 A.2d
426, 438--39 (1997).

23. Parenthetically, a more developed consti­
tutional challenge along the lines of that pre­
sented by Appellee has been rejected in the

argument does not give rise to a basis for
relief.

Appellee's second point concerns the
continuing statutory requirement that this
Court affirm a death sentence unless it is
determined, among other things, that "the
sentence of death was the product of pas­
sion, prejudice or any other arbitrary fac­
tor." 42 Pa.C.S. § 9711(h)(3)(i). He
points out, correctly, that this Court's
opinion on direct appeal did not expressly
address this portion of the statute. Ac­
cording to Appellee, this omission violated
his statutory and due process rights, as
well as his Eighth Amendment right to
meaningful appellate review of his death
sentence, and he is entitled to reinstate­
ment of his right to a direct appeal.

It is traditional for this Court to specifi­
cally discuss the review under Section
9711(h)(3)(i) in our opinions on direct ap­
peal, and we acknowledge that it would
have been preferable for us to do so in
Appellee's case. Since, however, Appellee
has been awarded a new sentencing hear­
ing, the final review in this regard as it
pertains to penalty, if necessary, may be
accomplished at a later stage. At this
juncture, we confirm that we have now
twice reviewed the full record concerning
Appellee's convictions and conclude that
they were not the result of passion, preju­
dice, or any other arbitrary factor.

G. Cumulative Effects of Alleged Er­
rors and Ineffectiveness

Finally, Appellee offers several permu­
tations of arguments resting on the cumu-

federal courts. See Hatch v. Oklahoma, 58
F.3d 1447, 1463-64 (10th Cir.1995) (explain­
ing that "the [Ex Post Facto] Clause is aimed
at laws that 'retroactively alter the definition
of crimes or increase the punishment for
criminal acts,' " and is not implicated by al­
terations to proportionality review (citations
omitted)).
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lative effects of asserted errors and inef­
fectiveness. To the degree that Appellee's
claims failed on merit or arguable merit,
there is no basis for an accumulation claim.
To the extent that individual dispositions
have centered on the absence of sufficient
prejudice to give rise to relief on an indi­
vidual basis, we are also satisfied that prej­
udice would be lacking on a collective basis
relative to those claims as well.
The order of the PCRA court is af­

firmed.

Justice GREENSPAN did not
participate in the consideration or decision
of this case.

Chief Justice CASTILLE, Justice
BAER, Justice TODD and Justice
McCAFFERY join the opinion.

Justice EAKIN files a concurring and
dissenting opinion.

Justice EAKIN, Concurring and
Dissenting.
I dissent from the portion of the majori­

ty's decision affirming the PCRA court's
grant of a new penalty hearing based on
trial counsel's ineffectiveness for failing to
present mental health mitigation evidence.
For the same reasons expressed in Com­
monwealth v. Romero, 595 Pa. 275, 938
A.2d 362, 387 (2007) (at time of trial,
Williams and Wiggins had not been decid­
ed, and degree of investigation required
for capital counsel to not be deemed inef­
fective had not evolved to extent currently
required), I believe counsel's stewardship
should be evaluated by the standards in
effect at the time of trial. "A fair assess­
ment of attorney performance requires
that every effort be made to eliminate the
distorting effects of hindsight, to recon­
struct the circumstances of counsel's chal­
lenged conduct, and to evaluate the con­
duct from counsel's perspective at the
time." Romero, at 387 (citations omitted);

see also Commonwealth v. Williams, 950
A.2d 294 (Pa.2008), Concurring Op., at 324
(Eakin, J., concurring) ("Any other stan­
dard would require counsel to predict
changes in the law and turn representation
into prognostication... .").

Although Romero was a plurality, my
view remains "that counsel's performance
regarding mitigating evidence should be
critiqued according to the law existing at
the time of trial, not according to later­
announced standards." Williams, at 324
(citing Commonwealth v. Hughes, 581 Pa.
274, 865 A.2d 761, 825 (2004) (Castille, J.,
concurring and dissenting, joined by Ea­
kin, J.)). Here, counsel testified Appel­
lee's mother gave no indication of appel­
lee's psychiatric history, Appellee's prison
records gave no indication of any mental
illness, and Appellee failed to provide
counsel with names of potential witnesses
and discouraged further investigation into
his background, indicating he had been a
troublemaker. Cf Romero, at 388 (appel­
lant showed no signs of mental illness,
never gave counsel any useful information
about his childhood or family when asked,
and prison records contained no indication
of psychiatric problems, although counsel
was aware appellant had done poorly in
school and dropped out). Given these cir­
cumstances, counsel's decision not to pur­
sue evidence of mental health mitigation
was not unreasonable. See Common­
wealth v. Carson, 590 Pa. 501, 913 A.2d
220, 266 (2006) (in evaluating reasonable­
ness of counsel's investigation, court must
remember counsel's decisions may depend
heavily on information his client provides
to him). I would instead assess counsel's
stewardship under the law at the time of
Appellee's trial, by which standard one
must conclude counsel was effective; ac­
cordingly, I would reverse the grant of a
new penalty phase hearing.



672 Pa. 952 ATLANTIC REPORTER, 2d SERIES

In all other respects, I join the majority
opinion.
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COMMONWEALTH OF PENNSYLVANIA : IN THE COURT OF COMMON PLEAS 

OF BERKS COUNTY, PENNSYLVANIA 
CRIMINAL DIVISION 

vs. No. 2194-89 

DAVID ALLEN SATTAZAHN KELLER, Judge 

Alisa R. Hobart, Esquire 
Attorney for the Commonwealth 

Robert Brett Dunham, Esquire 
/David Zuckerman, Esquire 

Attorneys for Defendant 
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MEMORANDUM OPINION, S.D. KELLER, JUDGE June 16, 2006 

On Sunday, April 12, 1987, at approximately 10:00 p.m., Petitioner David 

Sattazahn and his co-defendant Jeffrey Hammer hid in a wooded area behind Heidelberg 

Family Restaurant. They hid in the same area several times before in order to determine 

what time the manager came out at night with the bag of money collected that particular 

day and on which day the restaurant did the most business. Preparing to rob the manger, 

Petitioner carried a .22 caliber Ruger semi-automatic pistol and Hammer carried a .41 

caliber Magnum revolver. When Richard Boyer, the manager, closed the restaurant and 

began walking to his car with the deposit full of the day's receipts, Petitioner and 

Hammer, with guns drawn, demanded the money. 

When confronted by Petitioner and Hammer, Mr. Boyer raised his hands but 

threw the bag of money over h,is ~\'ijM~etitioner:.mdered him to retrieve the bag and 

bring it back to him but when Mr. Boyer walked over to pick up the bag, he once again 
t."'f' co 

threw it, this time towards thelfoJF&f t~~- i~~taur':n.'t. The bag went over the corner of the 

roof, landing on the parking l~; p~(fi';t,o the bui!!liiigl Mr. Boyer turned and ran towards 



the same comer of the building, and Hammer heard a shot fired so he also fired a warning 

shot in the air. Defendant fired his .22 five times and Mr. Boyer fell to the ground. 

Defendant and Hammer grabbed the bank deposit bag and retreated back to the woods 

where they had left their three-wheeler. Mr. Boyer died as a result of his injuries - two 

gunshot wounds in the. lower back and one each in the left shoulder, the lower face and 

the back of the head. The two slugs that were recovered from Mr. Boyer's body, as well 

as the five discharged cartridge cases collected from the crime scene were identified as 

being fired from the .22 caliber Ruger semi-automatic gun purchased by Defendant. 

Following a trial, a jury convicted Defendant of first, second, and third degree 

murder1
, robbery2, two counts of aggravated assault3

, possession of an instrument of 

crime 4, carrying a firearm without a license5
, criminal conspiracy6 to commit third degree 

murder, robbery, aggravated assault and possession of an instrument of crime. The 

Honorable Scott D. Keller presided over the trial. On May 10, 1991, because the jury 

deliberated for three and one-half hours and was unable to reach a unanimous decision on 

death or life in the sentencing aspect of the trial, this Court dismissed the jury as hung 

and imposed a statutorily mandated sentence of life imprisonment without possibility of 

parole. 

On September 19, 1991, Defendant pled guilty to a plethora of burglary and 

robbery charges in Berks County, for which he was sentenced on February 14, 1992. On 

that same date, Defendant was sentenced to life imprisonment on the first degree murder 

1 18 Pa.C.S.A. § 2502(a), (b), (c), respectively. 
2 18 Pa.C.S.A. § 270l(a)(l)(i). 
3 18 Pa.C.S.A. § 2702(a)(l) and (4). t':\: 
4 18 Pa.C.S.A. § 907(a). 
5 18 Pa.C.S.A. § 6106(a). 
6 18 Pa.C.S.A. § 903(a)(l)(2). 
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conviction along with the remaining charges from the trial which had not merged. On 

March 12, 1992, Defendant appealed his homicide conviction to the Pennsylvania 

Superior Court. Shortly thereafter, on March 17, 1992, Defendant pled guilty to third 

degree murder in Schuylkill County for a murder he committed in 1987. He also pied 

guilty for burglary charges in Lebanon County on April 1, 1992. 

A new trial was granted by the Superior Court on July 30, 1993 due to an error in 

the trial court's jury instructions. The Commonwealth filed for allowance of appeal and 

the Defendant filed for cross-appeal. The Supreme Court of Pennsylvania initially 

granted the Commonwealth's motion for allowance of appeal on April 15, 1994 and 

denied Defendant's cross-appeals on that same date. However, on December 30, 1994, 

the Supreme Court dismissed the Commonwealth's appeal as improvidently granted. 

On March 9, 1995, the Commonwealth filed a Notice oflntent to Seek the Death 

Penalty in the retrial and gave notice of a new aggravating circumstance. This was 

attributable to the fact that Defendant now had a significant history of felony convictions 

involving the use or threat of violence to the person, based on the guilty pleas entered 

during his sentencing in the instant case and while his direct appeal was pending. After 

briefs and arguments by the parties, this Court denied the motion filed by Defendant's 

attorney, John S. Elder, Esquire to Prevent the Commonwealth from Seeking the Death 

Penalty and from Adding an Additional Factor in his retrial. Defendant appealed this 

denial on June 26, 1995 and on April 18, 1996 a panel of the Pennsylvania Superior 

Court affirmed this Court's judgment. The Supreme Court of Pennsylvania denied 

Defendant's petition for allowance of appeal. Defendant's second trial was scheduled 
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when the Supreme Court of the United States denied his Petition for Writ of Certiorari on 

October 6, 1997. 

At his retrial on January 22, 1999, Defendant was found guilty on all charges and, 

this time, during the penalty phase hearing the jury found the two aggravating 

circumstances outweighed the mitigating circumstances and therefore returned a verdict 

of death. Defendnat was sentenced to death on February 16, 1999 and ten days later he 

filed his appeal to the Supreme Court of Pennsylvania, which affirmed the sentence on 

November 27, 2000. Certiorari to the Supreme Court of the United States was granted on 

March 18, 2002, to review the question of whether the Commonwealth had the right to 

seek the death penalty in his retrial for first degree murder. The decision of the Supreme 

Court of Pennsylvania was affirmed on January 14, 2003. 

Defendant then filed a pro se petition seeking relief under the Post Conviction 

Relief Act, 42 Pa.C.S.A. § 9541, et seq. ("PCRA") on June 6, 2003. A counseled 

amended petition was subsequently filed and supplemented two times. The 

Commonwealth responded and hearings were held on October 25, 2004, November 22, 

2004, January 20-21, 2005, February 16, 2005, and July 13, 2005. Briefs were submitted 

by the Defendant, represented by the Federal Defender's Association, and the 

Commonwealth of Pennsylvania. Arguments on the briefs were heard by this Court on 

March 8, 2006. On March 31, 2006, this Court issued an Order denying the Defendant 

the relief of a new trial based upon allegations in his Amended PCRA of trial error and/or 

ineffective assistance of counsel. This Court found that all alleged trial errors were either 

previously litigated, waived or did not so undermine the truth determining process that no 

reliable adjudication of guilt or innocence could have taken place. This Court also found 
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that all allegations of ineffective assistance of trial counsel were meritless or did not so 

undermine the truth determining process that no reliable adjudication of guilt or 

innocence could have taken place. This Court did, however, find thatthe allegations as to 

trial counsel's ineffectiveness to investigate and present an adequate mitigation case in 

the penalty phase of the trial had merit, and granted the Defendant relief in the form of a 

new penalty phase hearing. 

Both the Commonwealth and the Defendant filed timely appeals to this Order and 

the Defendant also filed a cross-appeal to the Commonwealth's appeal of the portion of 

the Order granting new penalty phase relief. Orders for Concise Statements of Matters 

Complained of on Appeal were issued and subsequently filed by the Commonwealth on 

April 18, 2006 and the Defendant on April 28, 2006. 

The Defendant raises the following 20 issues in his Concise Statement of Matters 

Complained of on Appeal: 

1. This Court erroneously denied Petitioner/Appellant's PCRA claims that his 
death sentence must be vacated and a life sentence imposed because his 
original direct appeal counsel was ineffective, in violation of the Fourteenth 
Amendment, in advising Petitioner/ Appellant that there was "no way" the 
Commonwealth could seek the death penalty on retrial if he successfully 
appealed his conviction for first-degree murder, and this claim was not waived 
because retrial counsel could not have known about this claim in the exercise 
of due diligence. 

2. Alternatively, this Court erroneously denied Petitioner/Appellant's PCRA 
claims that his death sentence must be vacated and a life sentence imposed 
because retrial/appeal counsel was ineffective for failing to raise the claim that 
his death sentence must be vacated and a life sentence imposed because his 
original direct appeal counsel was ineffective, in violation of the Fourteenth 
Amendment, in advising Petitioner/ Appellant that there was "no way" the 
Commonwealth could seek the death penalty on retrial ifhe successfully 
appealed his conviction for first-degree murder. 

3. David Sattazahn's convictions violated the Fifth, Sixth, Eighth, and 
Fourteenth Amendments and international law and treaties binding on the 
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Commonwealth through Article VI of the United States Constitution and were 
a product of ineffective assistance of counsel under the Sixth and Fourteenth 
Amendments. 

4. The Commonwealth failed, in violation of due process and Article I, § 9 and 
the heightened procedural safeguards required in capital cases, to disclose a 
wide range of material, exculpatory evidence that demonstrates the 
unreliability of the Commonwealth's case against Petitioner/Appellant; 
knowingly presented false testimony; and/or failed to correct testimony that 
turned out to be false; and counsel was ineffective under the Sixth 
Amendment for failing tq adequately investigate and cross-examine the 
Commonwealth's witnesses with this evidence and under the Fourteenth 
Amendment for failing to present these issues on appeal. 

5. The Commonwealth failed, in violation of due process and Article I, § 9 and 
the heightened procedural safeguards required in capital cases, to disclose 
both the falsity of the testimony of prosecution witness Jeffrey Hammer and 
available impeachment evidence that would have discredited Hammer's 
testimony against Petitioner/ Appellant, including inter alia 

a. failing to disclose impeachment evidence concerning Hammer's 
ongoing and successful efforts to plead to fewer crimes and receive 
lesser sentences for offenses in each of Berks, Lebanon, and 
Schuylkill Counties, including failing to disclose modifications in 
written plea agreements that had been disclosed to the defense in 
their misleading pre-modified form and failing to provide defense 
counsel with copies of court records on Hammer's plea 
proceedings; 

b. failing to disclose impeachment evidence concerning promises the 
state police made to Hammer to obtain leniency in the prosecutions 
against him; 

c. failing to disclose impeachment evidence concerning Jeffrey 
Hammer's numerous lies to the defense and failing to disclose the 
fact and substance of the lies to the jury; and 

d. notwithstanding his late entry into the case, counsel was ineffective 
under the Sixth Amendment for failing to adequately investigate 
this information, for relying upon the deficient discovery provided 
by the prosecution, and for failing to fully impeach Hammer based 
upon the available impeachment information, and under the 
Fourteenth Amendment for failing to raise these issues on direct 
appeal. 

6. The trial court improperly curtailed defense cross-examination of Jeffrey 
Hammer concerning some of the lies he had told to authorities in violation of 
Pa. R. Evid. 613, his state and federal rights to due process, and the state and 
federal right to confront witnesses, as well as the Eighth Amendment and 
Article I, § 13 heightened procedural safeguards in capital cases; and counsel 

6 



was ineffective under the Fourteenth Amendment for failing to raise this issue 
on appeal. 

7. Counsel was ineffective under the Sixth Amendment for failing to adequately 
investigate Hammer's lies, failing to present to the Court all the available 
legal theories supporting the use of these lies in impeachment (including his 
lies on the polygraph examination in denying that he was the shooter or that 
he was involved in the shooting), and failing to impeach Hammer with these 
prior statements; and under the Fourteenth Amendment for failing to raise 
these issues on appeal. 

8. Counsel was ineffective under the Sixth Amendment for failing to impeach 
Hammer in the retrial with questions that had cast doubt on Hammer's 
credibility in the first trial, including inter alia, questions that cast doubt on 
the credibility of Hammer's denial that the .22 gun that killed the victim had 
been purchased for him; a line of questions that strongly suggested that 
Hammer was holding and using the .22 when the victim was killed; and 
questions concerning his prior testimony that he anticipated being paroled 
after 19 years in prison, instead of facing the death penalty plus close to 500 
years incarceration. 

9. Counsel was ineffective in failing to investigate and present testimony from 
available witnesses concerning the explosive anger and violent history of 
codefendant Jeffrey Hammer, as circumstantial evidence relating to the 
identity of the shooter in this case. 

10. Counsel was ineffective under the Fourteenth Amendment for failing to raise 
on appeal the preserved objection to the trial court's refusal to permit the 
defense to cross-examine Hammer on his guilty plea to third-degree murder in 
this case; the trial court's ruling violated Petitioner/Appellant's state and 
federal rights to confrontation and due process and his right to heightened 
procedural safeguards in capital cases under the Eighth Amendment and 
Article I, § 13 

11. The Commonwealth failed, in violation of the due process and Article 1, § 9 
and the heightened procedural safeguards required in capital cases, to disclose 
both the falsity of the testimony of prosecution witness Fritz Wanner and 
available impeachment evidence that would have discredited Wanner's 
testimony against Petitioner/ Appellant, including inter alia: 

a. the existence of an implied deal and an expectation of favorable 
treatment on a range of open criminal charges and a parole 
violation in exchange for Wanner' s provision of testimony 
favorable to the prosecution, and counsel was ineffective in failing 
to investigate this deal and raise it as an issue at trial and on 
appeal; 
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b. the record of a plea colloquy indicating, inter alia, that Wanner 
had a history of mental illness that predated the trial and was 
admissible at trial; and 

c. notwithstanding his late entry into the case, counsel was ineffective 
under the Sixth Amendment for failing to adequately investigate 
this information, for relying upon the deficient discovery provided 
by the prosecution, and for failing to fully impeach Wanner based 
upon the available impeachment infonnation, and under the 
Fourteenth Amendment for failing to raise these issues on direct 
appeal. 

12. The Commonwealth violated due process and Brady v. Maryland by failing to 
disclose both the fact of and notes from an interview it conducted with its 
principal witness, Jeffrey Hammer prior to Petitioner/Appellant's first trial, in 
which Hammer informed the prosecution of the falsity of Fritz Wanner's 
statements about Sattazahn, including that Sattazahn had allegedly said that he 
(Sattazahn) had grabbed a weapon from Hammer and shot the decedent. 

13. The Commonwealth secured this conviction in violation of due process and 
Article 1, § 9 and the heightened procedural safeguards required in capital 
cases, through the knowing presentation of false testimony, and failed to 
correct false testimony once it was presented at trial. 

14. Counsel's reliance on the discovery provided by the prosecution in lieu of an 
independent investigation into this case, even though resulting from his late 
entry into this case shortly before trial, and the resulting failure to present all 
of the evidence and defenses set forth above, constituted ineffective assistance 
of counsel. 

15. This Court's instructions on the comparative penalties for first, second, and 
third degree murder violated Pennsylvania law and the Sixth, Eighth, and 
Fourteenth Amendments; counsel was ineffective under the Sixth Amendment 
for failing to object to this instruction and for failing to seek to cure its 
prejudicial effects in the penalty phase, and under the Fourteenth Amendment 
for failing to raise this issue on appeal. 

16. The reasonable doubt instruction provided at trial impermissibly reduced the 
Commonwealth's burden of proof, in violation of due process and 
Petitioner/Appellant's Sixth Amendment right to a jury determination of every 
element of guilt or innocence beyond a reasonable doubt. 

17. Even if these errors may have been deemed harmless at the guilt phase of trial, 
they were prejudicial at the penalty phase and require reversal of 
Petitioner/Appellant's death sentence. 
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· 18. Counsel was ineffective for failing to object to each and all of these errors at 
trial and filing to raise each and all of these errors on direct appeal. 

19. The cumulative prejudicial effect of all the errors in this case entitles 
Petitioner/ Appellant to a new trial. 

20. This Court's denial of PCRA relief was erroneous and contrary to applicable 
constitutional and statutory standards; this Court erred in its factual and legal 
conclusions, its evidentiary and collateral rulings, and rulings on objections; 
and such errors constituted an abuse of discretion. 

(Concise Statement of Matters Complained of on Appeal, 04/28/06 

The 1" and 2"d claims raised in the Defendant's Appeal allege that this Court 

erroneously denied his PCRA guilt-phase claims because his original direct appeal 

counsel was ineffective in advising Defendant that there was "no way" the 

Commonwealth could seek the death penalty on retrial ifhe successfully appealed his 

conviction for first-degree murder. A major tenet of the Post Conviction Relief Act 

dictates that any allegation of error contained within the petition must not have been 

previously waived. 42 Pa. C.S.A. §9543(a)(3). A waiver of an allegation occurs "if the 

Petitioner could have raised it but failed to do so before the trial, at trial, during unitary 

review, on appeal, or in a prior state postconviction proceeding." 42 Pa. C.S.A. § 

9544(b). This issue was not raised in Defendant's second trial, or on direct appeal and, 

under the rules of the PCRA, is deemed waived and this Court is precluded from 

reviewing it. Yet, the Defendant argues that this claim is not waived because retrial 

counsel could not have known about this claim in the exercise of due diligence. 

However, Defendant is not entitled to relief on his claims of ineffectiveness of 

trial counsel, as these claims could have been raised in prior proceedings but were not. In 

the seminal case regarding ineffectiveness of counsel claims, Commonwealth v. Grant, 

813 A.2d 726, 738 (Pa. 2002), the Supreme Court of Pennsylvania recoguized the 
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inherent problems in requiring an appellant to raise an ineffectiveness claim at the first 

opportunity to do so after obtaining new counsel, and held that these types of claims are 

more properly raised upon collateral review in the form of a PCRA petition. That 

decision overruled the principle of Commonwealth v. Hubbard, 372 A.2d 687, 695 (Pa. 

1977), which previously mandated that Petitioners raise claims of ineffectiveness of trial 

counsel at the first opportunity to do so in order to avoid the waiver issue. In 

Commonwealth v. Grant, the Court further stated that the rule would be applied to "cases 

on direct appeal where the issue of ineffectiveness was properly raised and preserved." 

813 A.2d at 738. Here, however, Defendant did not raise claims of trial counsel's 

ineffectiveness in his direct appeal, even though it was the earliest opportunity to do so 

because he was represented by John Adams, Esquire on appeal and no claims of the 

ineffectiveness of John Elder, Esquire, were raised. Therefore, the issue was not properly 

preserved on appeal as was necessary at the time under Commonwealth v. Hubbard, in 

order for it to be later considered in a PCRA as per Commonwealth v. Grant. 

Defendant's argument that this claim was not waived because retrial counsel could not 

have known about this claim in the exercise of due diligence is simply without merit, as 

the Defendant was well aware of the advice of his previous counsel and could and should 

have advised his retrial counsel of those statements. While this Court in no way means to 

give the impression that the Defendant should be charged with the legal knowledge of a 

lawyer, we believe it is logical to assume that, knowing the advice his first attorney gave 

him, and subsequently finding himself facing the death penalty again on his second trial, 

Defendant could and should have discussed the matter with his new attorney, thus giving 

rise to a reason to challenge the effectiveness of his first counsel. We therefore found that 
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any of the claims of ineffectiveness of counsel regarding the advice given by trial counsel 

that there was no possibility the Commonwealth could pursue the death penalty on retrial 

that were not properly raised and preserved in Defendant's prior proceedings had been 

waived and were barred from review by this PCRA court. 

Defendant's 2nd claim on appeal alternatively alleges that this Court erroneously 

denied his PCRA claims that his death sentence must be vacated and a life sentence 

imposed because retrial/appeal counsel was ineffective for failing to raise the claim that 

his original direct appeal counsel was ineffective, in violation of the Fourteenth 

Amendment, in advising him that there was "no way'' the Commonwealth could seek the 

death penalty on retrial ifhe successfully appealed his conviction for first-degree murder. 

This claim, however, ignores the state of the law at the time this advice was given to the 

Defendant by John Elder, Esquire. In February 1992, when Defendant was initially 

sentenced, Commonwealth v. Martorano, 634 A.2d 1063 (Pa. 1993), had not yet been 

decided, and in fact, was not even pending on direct appeal. At that time, the leading 

case on the subject was North Carolina v. Pearce, which held that a defendant may be 

retried ifhe is successful in getting his conviction overturned, essentially wiping the slate 

clean and permitting a harsher penalty upon a subsequent conviction. 395 U.S. 711, 720-

21 (1969). An exception to this general rule was outlined in Bullington v. Missouri, 

when the sentencing proceeding closely resembles a jury trial, mandating that the death 

penalty cannot be sought on retrial when the jury returns a unanimous verdict of life 

imprisonment. 451 U.S. 430, 443-445 (1981). "Thus, the 'clean slate' rationale 

recognized in Pearce is inapplicable whenever a jury agrees or an appellate court decides 

that the prosecution has not proved its case . .. " See Martorano, supra, at 1069 (citing 
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Bullington, supra, at 443-445). Another case, Arizona v. Rumsey, cast further doubt on 

the rule in Pearce, as the Supreme Court forbade seeking the death penalty upon retrial 

where the trial judge imposed a life sentence, after a finding of guilty by the jury and a 

penalty phase where evidence was presented. 467 U.S. 203, 211 (1984). 

Based upon the decisions in Bullington and Rumsey, the state of the law at the 

time Attorney Elder told the Defendant the Commonwealth could not pursue the death 

penalty ifhe was successful in overturning his conviction appeared to create an 

entitlement to a life sentence. One of the requirements for prevailing on a PCRA claim 

due to the ineffectiveness of trial counsel is that counsel's conduct was without a 

reasonable basis designed to effectuate his client's best interests. Commonwealth v. 

Douglas, 645 A.2d 226, 230 (Pa. 1994). We examine counsel's stewardship under the 

standards as they existed at the time of his action. Commonwealth v. Triplett, 381 A.2d 

877, 881. At that time, it was reasonable for Attorney Elder to advise his client that he 

could not be subject to the death penalty upon retrial. As the case law appeared to dictate 

that the Defendant could receive no greater than a life sentence, it was in his best interest 

to advance all possible issues on direct appeal. Although the law may have changed 

since then, counsel will not be deemed ineffective for failing to predict future 

developments in the law. Id. Thus, the Defendant failed to prove that his counsel was 

ineffective for advising him that he would not be subject to the death penalty upon retrial 

and his PCRA claim was denied by this Court. 

The 3rd claim raised by the Defendant on appeal alleges that his convictions 

violated the Fifth, Sixth, Eighth, and Fourteenth Amendments and international law and 

treaties binding on the Commonwealth through Article VI of the United States 
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Constitution and were a product of ineffective assistance of counsel under the Sixth and 

Fourteenth Amendments. To prevail on a claim based on ineffective assistance of 

counsel under the PCRA, the defendant must prove that the acts or omissions of counsel 

rise to the above stated level of error. The standard for determining ineffective assistance 

of counsel is well settled and requires that a petitioner show the following: (1) that the 

underlying claim is of arguable merit; (2) that the particular course chosen by counsel 

did not have .some reasonable basis designed to effectuate his interests; and (3) that 

counsel's ineffectiveness prejudiced him. Commonwealth v. Cappello, 823 A.2d 936 (Pa. 

Super. 2003), citing Commonwealth v. Bess, 789 A.2d 757 (Pa. Super. 2002). However, 

in reviewing any particular claim of ineffectiveness, the Court need not determine 

whether the first two prongs are met if the record evinces that the Defendant has not met 

the prejudice prong. Commonwealth v. Jones, 683 A.2d 1181, 1188 (Pa. 1996). 

"Prejudice ... has been defined to mean that the Appellant must establish that but for the 

arguably ineffective act or omission there is a reasonable probability that the result would 

have been different." Commonwealth v. Crawley, 663 A.2d 676, 679 (Pa. 1995). For the 

reasons set forth in this Opinion, this Court determined that the Defendant's convictions 

were not the product of ineffective assistance of counsel. We found that all of the claims 

of ineffectiveness were either waived, without merit or insufficient to meet the burden of 

establishing that without counsel's acts or omissions the result of the trial would have 

been different. 

Defendant's 4th and 5th claims relate to the Commonwealth's alleged failure to 

disclose certain materials. The 4th claim alleges that the Commonwealth failed, in 

violation of due process and Article I, § 9 and the heightened procedural safeguards 
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required in capital cases, to disclose a wide range of material, exculpatory evidence that 

demonstrates the unreliability of the Commonwealth's case against the Defendant; that 

the Commonwealth knowingly presented false testimony; and/or failed to correct 

testimony that turned out to be false; and further alleges that counsel was ineffective 

under the Sixth Amendment for failing to adequately investigate and cross-examine the 

Commonwealth's witnesses with this evidence and under the Fourteenth Amendment for 

failing to present these issues on appeal. With regards to the testimony of Fritz Wanner 

concerning the alleged conversation in the barn, which Jeffrey Hammer orally 

contradicted in an interview with Assistant District Attorney Mark Baldwin, the 

Defendant argues that "with that alleged exculpatory evidence and it's impeachment 

evidence to a key witness's exculpatory evidence, which is clearly material, that the jury 

could have well rejected Wanner's testimony completely, which would have left the 

corrupted and polluted source who admitted complicity in every possible way except - - " 

(PCRA Hearing, 3/8/06, pg. 13-14). However, neither the Commonwealth nor the 

defense questioned Jeffrey Hammer in the second trial about a conversation with the 

Defendant in the barn. We found that, even if Defendant had knowledge of this 

information to bring out through cross-examination of Jeffrey Hammer, he would be in 

the very difficult position of arguing to the jury that Hammer was truthful in his assertion 

that Sattazahn never mentioned grabbing the .22 from Hammer and shooting Richard 

Boyer, but the jury should not believe every single other aspect of Hammer's testimony 

because he is a corrupted and polluted source who was only trying save himself. We 

further found that the Commonwealth obtained a conviction in the first trial without the 

use of Fritz Wanner's testimony. Thus, we found that no Brady violation occurred and 
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Defendant could not establish that any information allegedly withheld by the 

Commonwealth would not have changed the outcome of the trial if it had been provided 

to the Defendant and used at trial. 

The 5th claim alleges that the Commonwealth failed, in violation of due process 

and Article I, § 9 and the heightened procedural safeguards required in capital .cases, to 

disclose both the falsity of the testimony of prosecution witness J effi:ey Hammer and 

available impeachment evidence that would have discredited Hammer's testimony 

against the Defendant. The Defendant first argues that the Commonwealth failed to 

disclose impeachment evidence concerning Hammer's ongoing and successful efforts to 

plead to fewer crimes and receive lesser sentences for offenses in each of Berks, 

Lebanon, and Schuylkill Counties, including failing to disclose modifications in written 

plea agreements that had been disclosed to the defense in their misleading pre-modified 

form and for failing to provide defense counsel with copies of court records on Hammer's 

pleadings. He argues that the Berks County District Attorney's office violated proper 

discovery procedures by failing to provide trial counsel with documents and transcripts 

relevant to Hammer's criminal proceedings in Schuylkill and Lebanon counties. The 

information in question is collateral impeachment information sought to be introduced 

against a Commonwealth witness and is thus neither inculpatory nor exculpatory to the 

Defendant directly. Therefore, this information is governed by Pa. R. Crim. P. 573(B)(2), 

regarding the discretionary disclosure of information relative to witnesses. However, 

these provisions control the disclosure of verbal and written statements of witnesses and 

co-defendants, not sentencing transcripts and documents of other collateral criminal 

proceedings. This Court agreed with the Commonwealth's assertion that, according to 
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the plain language of the rule, there was simply no authority to indicate that Berks 

County was responsible for gathering information from other counties and providing that 

information to the Defendant. It is well settled that there is no Brady violation where the 

parties had equal access to information or if the Appellant knew or could have uncovered 

the evidence with reasonable diligence. Commonwealth v. Grant, 813 at 730. The 

Commonwealth committed no discovery violation by failing to tum over documents of 

public records not within its possession and therefore we denied Defendant's PCRA 

claims as being without merit. 

Defendant next argues that the Commonwealth failed to disclose impeachment 

evidence concerning promises the state police made to Hammer to obtain leniency in the 

prosecutions against him. This claim, however, is similarly without merit. This 

information was contained in a transcript of Defendant's preliminary hearing held on July 

20, 1989. On cross-examination, Defendant's attorney asked Jeffrey Hammer, a witness 

for the prosecution, "They said that they will - they'll tell the D.A. that you're a good 

guy and you really helped them out here. And that they will do whatever they can and try 

to get the D.A. to do whatever he can to help you in this matter, is that right?" (N.T. 

10124104, Def. Exh. 20., pg. 63.). Jeffrey Hammer affirmed this, however, the record is 

devoid of any indication that any such conversation took place between the state police 

officers and the D .A.' s office in Berks County or that Hammer was actually granted 

leniency in exchange for his testimony. Furthermore, this information is again neither 

inculpatory nor exculpatory to the Defendant himself, but rather collateral impeachment 

information sought to be introduced against a Commonwealth witness. This Court 
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declined to find that a Brady violation occurred, as this information was equally 

obtainable to the Defendant with the exercise of due diligence. 

Defendant next argues that the Commonwealth failed to disclose impeachment 

evidence concerning Jeffrey Hammer's numerous lies to the defense and failed to 

disclose the fact and substance of the lies to the jury. We agreed with the 

Commonwealth that any alleged failure to disclose would not have caused the outcome of 

the trial to be different. Jeffrey Hammer was subject to cross-examination and 

impeachment on several issues and it is unlikely that any additional impeachment 

evidence that was allegedly withheld by the Commonwealth would have changed the 

outcome of the trial. 

The 61
h claim raised by the Defendant on appeal alleges that this Court improperly 

curtailed defense cross-examination of Jeffrey Hammer concerning some of the lies he 

had told to authorities, in violation of Pa. R. Evid. 613, his state and federal rights to due 

process, and the state and federal right to confront witnesses, as well as the Eighth 

Amendment and Article I § 13 heightened procedural safeguards in capital cases. Rule 

613 states: 

A witness may be examined concerning a prior inconsistent 
statement made by the witness, whether written or not, and 
the statement need not be shown in its contents disclosed to 
the witness at the time. 

This Court refused to permit trial counsel to elicit testimony about Hammer's alleged lies 

to state troopers. Trial counsel wanted Hammer to admit that he told the state police in 

June 1989 that he did not admit his involvement in the Service Merchandise Robbery. 

(N.T. 1/20/99, pg. 339). Counsel sought to do this through a threecpage statement of 

Jeffrey Hammer to two state troopers in which one sentence states, "Hammer would not 
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admit to an armed robbery which occurred on 10/4/88 at the same Service Merchandise 

store." (N.T. 1/20/99, Def. Exh. 3, pg. 2). This Court determined that "[w]hat has been 

marked here is although it says it's a statement, it's not. It's not a question and answer 

form with an initial or signed space at all. It doesn't appear that Mr. Hammer sigiled this 

or adopted it in any fashion." (N.T. 1/20/99, pg. 340). Rather, it was a conclusion as to 

Hammer's statements by the writer of the document and not a verbatim or even close to 

verbatim statement from Hammer. Thus, this Court determined that it was not a prior 

inconsistent statement and curtailed further cross-examination on this subject. 

This claim was fully addressed on direct appeal, and the Supreme Court of 

Pennsylvania found that "[w]hile the trial court did sustain an objection to showing the 

witness one police report, ultimately defense counsel was successful in showing Hammer 

another police report after which Hammer testified that he had lied to police." 

Commonwealth v. Sattazalm, 763 A.2d 359, 364 (Pa. 2000). Moreover, any alleged error 

did not prejudice Sattazahn given that the jury heard ample evidence that Hammer lied to 

police regarding his involvement with several burglaries. Id. at 365. This issue was 

previously litigated and therefore not subject to this Court's further review. It is well 

settled that a PCRA petitioner cannot obtain review of claims that were previously 

litigated by presenting new theories of relief, including couching the same claim in terms 

of ineffectiveness of counsel. Commonwealth v. Jones, 811 A.2d 994, 1000 (Pa. 2002). 

Defendant's 7th claim on appeal relates to this Court's denial ofreliefbased upon 

the allegation that counsel was ineffective under the Sixth Amendment for failing to 

adequately investigate Hammer's lies, failing to present to the Court all the available 

legal theories supporting the use of these lies in impeachment (including his lies on the 
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polygraph examination in denying that he was the shooter or that he was involved in the 

shooting), and failing to impeach Hammer with these prior statements. The Defendant 

argues that the jury was entitled to know - but counsel failed to show - how Hammer 

was deceptive before he inculpated the Defendant (as the shooter) and himself (as also 

present) because this finding could have been presented to show that Hammer had a bias 

or motive to provide a statement that could be used to curry favor with the authorities. 

The Defendant asserts that there is at least a reasonable probability that the jury's 

perception of the case would have been changed if it had learned: ( 1) that Hammer gave 

to the state police wildly inconsistent statements denying knowledge about the crime in 

. this case and (2) that he only inculpated the Defendant after the state police found him 

deceptive on a polygraph examination. (Petitioner's Post Hearing Memorandum, 8/30/05, 

pg. 26). He further asserts that trial counsel should have cross examined Hammer about 

the results of the polygraph test because "a witness may be cross examined as to any 

matter tending to show the interest or bias of that witness." Commonwealth v. Nolen, 

634 A.2d 192, 195 (1993). 

In order to be successful in a claim for relief under the PCRA, the petitioner must 

demonstrate that his counsel's alleged ineffectiveness, in the circumstances of the case, 

so undermined the truth-determining process to such a degree that no reliable 

determination of guilt or innocence could have taken place. 42 Pa. C.S.A. §9543(a). 

Defendant's claims regarding the polygraph examination are without merit, as long­

standing precedent dictates that the results of polygraph tests are inadmissible and trial 

counsel was properly prevented from making any reference to the results of a polygraph 

examination conducted upon Jeffrey Hammer. Counsel was not found ineffective for 
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failing to cross-examine Hammer because this Court found that the line of questioning 

regarding the results of the polygraph examination was impermissible. This Court 

subsequently declined to find counsel ineffective for failing to raise this issue on appeal, 

as it was determined to be without merit. 

The gth claim raised by Defendant on Appeal alleges that Counsel was ineffective 

under the Sixth Amendment for failing to impeach Hammer in the retrial with questions 

that had cast doubt on Hammer's credibility in the first trial, including inter alia, 

questions that ca:st doubt on the credibility of Hammer's denial that the .22 gun that killed 

the victim had been purchased for him; a line of questions that strongly suggested that 

Hammer was holding and using the .22 when the victim was killed; and questions 

concerning his prior testimony that he anticipated being paroled after 19 years in prison, 

instead of facing the death penalty plus close to 500 years incarceration. 

The Defendant argues that retrial counsel should have impeached Hammer with 

questions that cast doubt on the credibility of Hammer's denial that the .22 gun that killed 

the victim had been purchased for him and with questions that strongly suggest that 

Hammer was holding and using the .22 when the victim was killed. Defendant asserts 

that counsel could not have had any reasonable tactical or strategic basis for failing to use 

these reports and to bring to the jury's attention Hammer's deceptive responses when 

interviewed by the police. However, a review of the record of Defendant's retrial 

indicates that defense counsel did indeed cross examine Hammer regarding the 

Defendant's purchase of the .22 handgun. (N.T. 1/20/99, pg. 323-325). Counsel 

specifically asked Hammer ifhe told Harold Houser, with whom Hammer was 

incarcerated, that Defendant had purchased the .22 handgun for him, and Hammer twice 
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denied that assertion. (Id.). Therefore, this aspect of Defendant's claim was without 

merit, as defense counsel did question Hammer regarding the handgun but Hammer's 

responses revealed no incriminating responses that would have benefited the Defendant. 

Regarding Hammer's prior testimony that he anticipated being paroled after 19 

years in prison, the Defendant has not shown how counsel's failure to impeach Hammer 

in the retrial regarding these statements has prejudiced him. A review of Hammer's 

Memorandum of Cooperation and Plea Agreement indicates that any modifications were 

not done to give Hammer a better "bargain" in exchange for his testimony. The charges 

to which Hammer was going to plead but which were later deleted were scheduled to run 

concurrently with the charges to which he did plead. Jeffrey Hammer may have asked 

for no jail time, but in reality he did receive a rather lengthy jail sentence of 19 to 55 

years in Docket No. 2190/89 and 6 to 20 years in Docket N. 1976/89. What he asked for 

in exchange for his testimony, no matter how unreasonable, was not what he received. 

Hammer pleaded to these crimes after the first trial, so his any "benefit" he received came 

well before the second trial in which he testified. Thus, any potential impeachment 

information that the Defendant refers to would be speculative and questionable and 

certainly would not have been determinative of the Defendant's guilt or innocence. The 

Defendant has not proven how counsel's alleged failure to impeach the Commonwealth's 

witness Jeffrey Hammer on these matters has prejudiced him to the point that the 

outcome of the trial would have been different if not for counsel's omissions. 

Defendant's 9th claim on Appeal alleges that counsel was ineffective in failing to 

investigate and present testimony from available witnesses concerning the explosive 

anger and violent history of co-defendant Jeffrey Hammer, as circumstantial evidence 
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relating to the identity of the shooter in this case. Again, this claim is without merit, as 

the Commonwealth's theory throughout the entire case was that the Defendant was the 

shooter. The jury was instructed to find whether or not the Defendant was the shooter. 

From the verdict, it is clear that the jury believed that the Defendant killed Richard 

Boyer, not Jeffrey Hammer. The Supreme Court of Pennsylvania reviewed the 

sufficiency of the evidence on direct review and determined that there was enough 

evidence to support the verdict that the Defendant was the shooter in this case. The 

Defendant has not established that this collateral evidence regarding one of the 

Commonwealth's witnesses would have likely changed the outcome of the trial, when the 

Commonwealth never advanced any theory other than that the Defendant was the actual 

shooter. 

Defendant's 101
h claim on appeal alleges that counsel was ineffective under the 

Fourteenth Amendment for failing to raise on appeal the preserved objection to the trial 

court's refusal to permit the defense to cross-examine Hammer on his guilty plea to third­

degree murder in this case. This Court sustained the objection, indicating to the jury that 

there are certain legal propositions involved with the entry of a guilty plea to any 

particular offense. (N.T. 1120/99, pg. 346). This Court informed the jury that a Court 

must determine whether or not there's a sufficient basis for the entry of a guilty plea. 

(@. The Defendant argues that this court's ruling violated his state and federal rights to 

confrontation and due process and his right to heightened procedural safeguards in capital 

cases under the Eighth Amendment and Article I, § 13 and that counsel had no strategic 

reason for not making the argument on appeal. Although Defendant argues that he was 

prejudiced by counsel's omission because the outcome of the appeal was adverse to him 

22 



and because this Court denied him relevant cross-examination, we declined to find that 

his counsel was ineffective. The Defendant's conviction was affirmed because there was 

sufficient evidence to support the verdict of guilty. Defendant has not shown that, had 

defense counsel been permitted to thoroughly cross-examine Jeffery Hammer on his plea 

to 3rd degree murder, the outcome of the trial would have been different. 

The 11th claim raised by the Defendant on Appeal alleges that the Commonwealth 

failed, in violation of due process and Article I, § 9 and the heightened procedural 

safeguards required in capital cases, to disclose both the falsity of the testimony of 

prosecution witness Fritz Wanner and available impeachment evidence that would have 

discredited his testimony against the Defendant. Defendant first alleges that the 

Commonwealth failed to disclose the existence of an implied deal and an expectation of 

favorable treatment on a range of open criminal charges and a parole violation in 

exchange for Wanner's provision of testimony favorable to the prosecution and that trial 

counsel was ineffective for failing to investigate this deal and raise it as an issue at trial 

and on appeal. The Defendant argues that while Fritz Wanner testified that he had an 

open charge and was facing a lot of jail time, he denied at trial that he had any 

understanding that he would benefit from his testimony, but that in reality he did "think" 

the testimony was "going to help" and Attorney Baldwin permitted Warmer's trial 

testimony to go uncontested. 

Due process requires that any potential understanding between the prosecution 

and a witness berevealed to the jury. Giglio v. U.S., 405 U.S. 150, 155 (1972). 

However, the disclosure rules only apply when an actual agreement exists and mere 

conjecture is insufficient to prove a Brady violation for Commonwealth's alleged failure 
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to disclose the full extent of an agreement with a witness. See, Commonwealth v. 

Morales, 701 A.2d 516, 522-23 (Pa. 1997). At Defendant's PCRA hearing, Fritz Wanner 

explained the extent of his understanding with Attorney Baldwin: "When I testified 

against David Sattazahn, I was facing prosecution on some criminal charges. When I 

talked to the Berks County District Attorney about my testifying against Sattazahn, he 

said he would not make any deal - a deal but said he would see what he could do in my 

upcoming case." (N.T. PCRA Hearing, 10/24/04, pg. 70). Assistant District Attorney 

Dennis Skayhan, the prosecutor in Wanner' s case, echoed Wanner' s assertion that there 

were no deals made in exchange for his testimony in the Defendant's case: "Your Honor, 

I have no doubt that that sounds exactly like the kind of thing that Mr. Baldwin would 

say. That's our general policy with regards to cooperation. I simply have no knowledge 

ofit." (N.T. PCRA Hearing, 10/24/04, Def. Exh. 7, pg. 5). For a District Attorney to 

indicate that truthful testimony and cooperation would be considered in future 

proceedings falls far short of any promise of leniency and represents nothing more than 

the type of general response that D.A.'s have been uttering for decades. Commonwealth 

v. Burkhardt, 833 A.2d 233, 243 (Pa.Super. 2003). Moreover, a defendant's subjective 

hope and even expectation of more lenient treatment is not something the Commonwealth 

is required, or even able, to disclose. Id. at 244. 

The Defendant has failed to disclose that any agreement between the District 

Attorney and Fritz Wanner actually existed. Defendant' argues that, in keeping with their 

expressed intent, the Berks County District Attorney's Office dismissed two of the 

pending charges Jess than a month after Wanner testified against him, and Wanner pied 

guilty to the lone remaining charge of conspiracy to commit burglary, receiving a 

24 



sentence of 16 months to 4 years and a fine of $100, this does not confirm the existence 

of any agreement. The statements made on the record indicate the office's policy 

regarding cooperating witnesses, but they do not specifically discuss whether that policy 

was employed in Fritz Wanner's case following his testimony against the Defendant. 

Furthermore, the Assistant District Attorney handling Fritz Wanner' s case had no 

knowledge of any alleged agreement. The Commonwealth cannot be found to have 

failed to disclose an agreement which has not been proven to exist or for failing to correct 

testimony which has not been proven to be false. 

Furthermore, even if we would have found that an agreement existed, the 

Defendant still would not be entitled to a new trial because he has not established that the 

failure to disclose this alleged agreement would have raised a reasonable probability that 

the outcome of the trial would have been different if it had been produced. Fritz Wanner 

was one of only several witnesses who provided testimony to corroborate Jeffrey 

Hammer's testimony. Wanner was subject to multiple avenues of impeachment, raised 

on direct and cross examination, including previous false statements to the police, the 

basis of his pending charges, his extensive criminal history and juvenile criminal records, 

and especially his faulty memory due to years of drug and alcohol abuse. (N.T. Trial, 

1/15/99, pg. 370-71, 377, 379, 382-383, 384, 387-394, 395, 396). The jury was made 

aware of many reasons why his testimony may not have been credible, yet they still 

convicted the Defendant. Any additional impeachment evidence would not have changed 

the outcome of the trial. 

The Defendant also argues that, notwithstanding his late entry into the case, trial 

counsel was ineffective for failing to adequately investigate this information, for relying 

25 



on the deficient discovery provided by the prosecution, and for failing to fully impeach 

Wanner based upon the available impeachment information, and for failing to raise these 

issues on appeal. However, as discussed above, Fritz Wanner was subject to multiple 

· avenues of impeachment on both direct and cross examination. It is a basic tenet of our 

system of jurisprudence that issues are properly left to the trier of fact for resolution. 

Commonwealth v. Guest, 456 A.2d 1345, 1347 (Pa. 1983). The factfinder is free to 

believe all, part, or none of the evidence. Id. The testimony provided by Fritz Wanner 

had no relevance to the actual commission of the crime, but rather related to a collateral 

conversation he overheard several days later between the Defendant and Jeffrey Hammer. 

Any additional impeachment evidence, beyond that presented by counsel at trial, would 

not likely have changed the outcome of the trial, and therefore counsel cannot be found 

ineffective for failing to further impeach Fritz Wanner or for failing to raise this issue on 

direct appeal. 

The 12th claim raised by the Defendant on Appeal alleges that the Commonwealth 

violated due process and Brady v. Marvland for failing to disclose both the fact of and 

notes from an interview it conducted with its principal witness, Jeffrey Hammer prior to 

Petitioner/ Appellant's first trial, in which Hammer allegedly informed the prosecution of 

the falsity of Fritz Warmer's statements about Sattazahn, including that Sattazahn had 

allegedly said that he (Sattazahn) had grabbed a weapon from Hammer and shot the 

decedent. The Due Process Clause of the 14th Amendment to the United States 

Constitution requires the prosecution to disclose exculpatory evidence to the defense. 

Brady v. Maryland, 373 U.S. 83, 87 (1963). The obligation to disclose under Brady 

includes impeachment evidence as well as exculpatory evidence. United States v. 
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Bagley, 473 U.S. 667, 676 (1985). The notes that are the subject of Defendant's claim 

under Brady were written shortly before the Defendant's first trial. 

While it is true that the prosecution has an obligation to disclose potential 

impeachment evidence, the "discovery of any written recording of an interview 

conducted of a Commonwealth witness by the prosecution is compelled when the 

interview notes are extensive and constitute a substantially complete recording of the 

interview conducted of the witness." Commonwealth v. Alston, 864 A.2d 539, 547 (Pa. 

Super. 2004). It is also true that statements made by a witness prior to trial are subject to 

disclosure only when they are signed, adopted or otherwise shown to be substantially 

verbatim statements of that witness. Commonwealth v. Brinkley, 480 A.2d 980, 984 (Pa. 

1984). The distinction between a report that is a verbatim, signed, or adopted recordation 

of a witness' statement and an imprecise summary of what another understood him to say 

has been recognized in both federal and state cases. Commonwealth v. Cain, 369 A.2d 

1234, 1240 (Pa. 1977). The rationale behind this distinction is that it is unfair to allow 

the defense to use statements to impeach a witness which cannot fairly be said to be the 

witness' own rather than the product of the investigator's selection, interpretation, and 

recollection. Id. at 1241. 

The March 6, 1990 notes of the prison interview between Assistant District 

Attorney Mark Baldwin and Jeffrey Hammer represented only a small portion of a large 

number of issues discussed in preparation for Hammer's testimony in Sattazahn' s first 

trial. Attorney Baldwin testified that he did not take a paper and pencil to the Lebanon 

County prison and the notes were not made contemporaneous to the meeting with Mr. 

Hammer. (Pretrial Hearing, 7/13/05, pg. 37). Attorney Baldwin testified that these notes 
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were reduced to writing within a week or two after the meeting to refresh his recollection 

of the meeting and assist him in preparing for the trial. (Id. at 3 8). It is also important to 

note that the notes were written in past tense. As such, it is logical to conclude that the 

single page of handwritten notes was the result of a later recordation and not a verbatim 

statement that was signed and/or adopted by the witness Jeffrey Hammer. Therefore, the 

Commonwealth did not commit a Brady violation when it refused to disclose the notes, 

and the Defendant was properly denied relief on this PCRA claim. 

Further, even if we would have found that the notes should have been disclosed to 

trial counsel, the failure to do so was not sufficiently material to qualify as a violation of 

Giglio v. U.S., which extended the violation of due process to favorable impeachment 

evidence that is not disclosed upon request. The impeachment evidence in question must 

be material, in that it does not superficially attack the credibility of a collateral witness. 

In order to be entitled to a new trial for failure to disclose evidence affecting a witness' 

credibility, the defendant must demonstrate that the reliability of the witness may well be 

determinative ofhis guilt or innocence. Commonwealth v. Johnson, 727 A.2d 1089, 

1094 (Pa. 1999). 

As Jeffrey Hammer was directly involved in the robbery and murder, the primary 

portion of evidence regarding the events and details of the acts were elicited through his 

testimony. The Commonwealth used Fritz Wanner as only one of many sources to 

corroborate Hammer's testimony. The trial transcripts reflect a litany of other witnesses 

who corroborated Hammer's testimony by describing the date, location and position of 

Mr. Boyer's body and his truck; the pine trees and railroad tracks behind the restaurant; 

the black gym bag containing two handguns, gloves, a mask and loose anununition; the 
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autopsy report confirming that Mr. Boyer was shot from behind, that the shots were not 

immediately fatal, and that he had abrasions on his hands and knees consistent with 

crawling away from the shooters. (See, N.T. 1115/99). These witnesses and the 

testimony they presented corroborated Jeffrey Hammer's testimony, and the Defendant 

falls short of proving that any allegedly withheld evidence that would impeach Fritz 

Wanner' s testimony would have been determinative of his guilt or innocence. Thus, the 

Defendant has also failed to demonstrate that the Commonwealth committed a Giglio 

violation regarding the March 6, 1990 notes. 

Defendant's next claim, 13th in his Concise Statement of Matters Complained of 

on Appeal, alleges that the Commonwealth secured this conviction, in violation of due 

process and Article I, § 9 and the heightened procedural safeguards required in capital 

cases, through the knowing presentation of false testimony and failed to correct false 

testimony once it was presented at trial. A violation of the due process occurs when a 

state obtains a criminal conviction through the knowing use of false testimony, however, 

the mere presentation of inconsistent testimony does not rise to this level. The Defendant 

argues that the Commonwealth presented false testimony by Fritz Wanner when it 

elicited testimony which was inconsistent with infonnation provided by Jeffrey Hammer 

several years earlier. Although Jeffrey Hammer and Fritz Wanner remember the events 

at Phil Long's barn, cases often involve a difference between witnesses in the recollection 

of events. This does not automatically mean that the Commonwealth knowingly 

presented false testimony. 

The Commonwealth argued, and this Court agreed, that they simply presented the 

testimony of Wanner and Hammer as they recollected what took place, without judging 
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whose version of the events was correct. It must be noted that trial counsel did not cross­

examine Fritz Wanner regarding the contents of this conversation in the barn, even 

though the Defendant was an actual participant in the conversation. As a Defendant has a 

duty to participate in his own defense, one can logically infer that if the content of the 

conversation was different than what Wanner testified to, then the Defendant would have 

informed his counsel, prompting him to vigorously cross-examine him on that subject. 

No information in the record for these PCRA proceedings indicates that the Defendant 

did so. 

Furthermore, even the Defendant had established that the Commonwealth had 

knowingly presented false testimony and knowingly failed to correct testimony which 

was later been found to be false, he did not prove that his conviction was obtained by the 

use of this testimony. As mentioned several times throughout this opinion, Fritz Wanner 

was one of many witnesses called to corroborate the testimony of Jeffrey Hammer, and 

the jury was given plenty of reasons to disbelieve his testimony. Notably, the 

Commonwealth obtained a conviction in Defendant's first trial without Warmer's 

testimony. Therefore, even if we found that the Commonwealth had presented false 

testimony, which we declined to do, the Defendant failed to prove that his conviction was 

obtained by this testimony. 

Defendant's 14th claim raised on appeal alleges that counsel's reliance on the 

discovery provided by the prosecution in lieu of an independent investigation into this 

case, even though resulting from his late entry into this case shortly before trial, and the 

resulting failure to present all of the evidence and defenses set forth above, constituted 

ineffective assistance of counsel. As discussed above, in order to prevail on a claim of 
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ineffective assistance of counsel, the Defendant must establish (1) that the underlying 

claim is of arguable merit; (2) that the particular course chosen by counsel did not have 

some reasonable basis designed to effectuate his interests; and (3) that counsel's 

ineffectiveness prejudiced him. Commonwealth v. Mumby, 739 A.2d 141, 145 (Pa. 

1999). The law presumes that counsel was effective, so that the burden of establishing 

ineffectiveness rests squarely upon the Defendant. Commonwealth v. Hudgens, 582 

A.2d 1352, 1362 (Pa.Super 1990). This Court found that the Defendant had not satisfied 

his burden of proving ineffective assistance of counsel on any of his guilt phase claims. 

Defendant argues that his counsel relied solely on the discovery provided by the 

prosecution and failed to present all the evidence and defenses set forth above. However, 

one cannot judge the effectiveness of trial counsel in hindsight. Commonwealth v. 

Moore, 633 A.2d 1119, 1133 (Pa. 1993). Such judgment must be based on the 

circumstances at trial, and must be looked at from the perspective of trial counsel. Id. 

Defendant's second trial counsel entered the case a few short weeks before the trial 

commenced and was unable to even speak to Defendant's former counsel regarding the 

case file. Furthermore, as set forth above, we found that none of Defendant's PCRA 

claims regarding ineffective assistance of counsel entitled him to relief because he did not 

prove that, had other evidence and/or defenses been introduced, the outcome of his trial 

would have likely been different. Because Defendant could not establish the prejudice 

prong of his ineffectiveness claims, this Court declined to find his counsel ineffective on 

any of Defendant's guilt phase claims. 

The 15th claim raised on Appeal alleges that this Court's instructions on the 

comparative penalties for first, second, and third degree murder violated Pennsylvania 

31 



law and the Sixth, Eighth, and Fourteenth Amendments; and that counsel was ineffective 

under the Sixth Amendment for failing to object to this instruction and for failing to seek 

to cure its prejudicial effects in the penalty phase. This issue was not raised on direct 

appeal and is therefore waived; the Defendant further argues that counsel was ineffective 

under the Fourteenth Amendment for failing to raise this issue on direct appeal. 

Nonetheless, we find that this claim is without merit. 

Defendant argues that he was denied due process and the effective assistance of 

counsel when the Court instructed the jury prior to its guilt-phase deliberations on the 

specific punishments he could receive for each degree of criminal homicide for which he 

was charged. Defendant further argues that counsel was ineffective in failing to object to 

the instructions or insist upon a limiting instruction that the jury was not to consider these 

punishments in deliberating guilt or innocence. In its instructions, this Court described 

the different penalties for the three degrees of murder, and the levels of discretion in 

sentencing relative to the different degrees. (N.T. 1/21/99, pg. 512). Defendant maintains 

that his counsel could offer no reasonable strategy for failing to object to this instruction. 

This issue has been previously decided by the Supreme Court of Pennsylvania. 

The 1978 death penalty statute, 42 Pa. C.S.A. §9711, does not require that the jury be 

informed of the penalties for the various degrees of murder, as the earlier death penalty 

statute had, but it also does not prohibit such an instruction. Commonwealth v. Yarris, 

549 A.2d 513, 526 (Pa. 1988). Since there is no indication that informing the jury of the 

various murder conviction penalties was unduly prejudicial, and because, to the contrary, 

knowledge of the severity of the penalties could serve only to caution a jury as to the 

seriousness of a conviction, the instruction was permissible. Id. Having the jury know 
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the various penalties for each degree of murder could only have been advantageous to the 

Defendant, as the jurors were well aware of the severity of a conviction for first degree 

murder, as well as the potential sentences for second and third degree murder 

convictions. Based on the controlling precedent in Yarris, this Court found that 

Defendant's claim was without merit and denied the relief in the form of a new trial 

requested in his PCRA petition. Furthermore, we refused to find Defendant's counsel 

ineffective for failing to object to the instructions and raising the issue on appeal, as it 

was meritless. 

Defendant's 161
h claim, regarding the reasonable doubt instruction provided at 

trial, is meritless. Petitioner claims that the instruction provided to the jury in the guilt­

phase instructions in this case materially deviated from Pennsylvania's standard jury 

instructions and misdefined reasonable doubt, in violation of Pennsylvania law; the Sixth 

and Fourteenth Amendments; Article I, Sections 6 and 9 of the Pennsylvania 

Constitution; and United States human rights treaty obligations, customary international 

law, and peremptory international human rights norms, as binding on the Commonwealth 

of Pennsylvania through Article VI of the United States Constitution. (Amended PCRA 

Petition, 1114/04, pg. 89). He further alleges that trial counsel was ineffective for failing 

to object to the improper instruction and to request the accurate instruction contained in 

Pennsylvania's standard jury instructions. (Id.) 

At the center of Petitioner's claim lies the court's definition of"reasonable 

doubt," in which the trial court instructed the jury: "A reasonable doubt is a kind of doubt 

that refrains a reasonable person from acting in a manner of importance to himself or 

herself." (N.T. 1121199, pg. 498). This instruction deviated from the standard jury 
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instruction in Pennsylvania, which provides: "A reasonable doubt is a doubt that would 

cause a reasonably careful and sensible person to hesitate before acting upon a matter of 

importance in his own affairs. "7 In the penalty phase instructions this court provided to 

the jury, the word "hesitate" was used in place of"refrains." (N.T. at 621). Petitioner is 

thus arguing that the words have material and significantly different definitions insomuch 

as they create different burdens of proof for the Commonwealth. 

In a multitude of decisions, the Supreme Court of Pennsylvania has ruled that in 

evaluating the correctness of instructions to a trial jury, the charge must be read and 

considered as a whole, and it is the general effect of the charge that controls. 

Commonwealth v. Rodgers, 327 A.2d 118, 120 (Pa. 1974). The trial court has broad 

discretion in phrasing its instructions, and may choose its own wording so long as the law 

is clearly, adequately and accurately presented to the jury for its consideration. 

Commonwealth v. Hawkins, 787 A.2d 292, 301 (Pa, 2001). At the time of Petitioner's 

retrial in 1999, the state of the law was clear and the term "restrain" was an accepted 

substitute for the term "hesitate" suggested by the Standard Jury Instructions. The 

distinction between "hesitate before acting" and "restrain before acting" is de minimis 

and clearly such a subtle variation in phrasing would not be an abuse of the trial court's 

discretion. Commonwealth v. Porter, 728 A.2d 890, 899 (Pa. 1999). The Superior Court 

of Pennsylvania found that, "as between 'refraining from action' and 'being restrained 

from acting' there is no distinction that would support reversal." Commonwealth v. 

Barkesdale, 281 A.2d 703, 704 (Pa. Super. 1971 ). After reading and considering the 

charge in its entirety, we are satisfied that the jury was not misled as to where the burden 

7 Pennsylvania Bar Institute, Pennsylvania Standard Jury Instructions: Criminal Section.§ 7.01(3) (1979). 
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of proof of guilt rested and therefore this claim is without merit. Although the trial judge 

deviated from the Pennsylvania Standard Jury Instructions, as a whole the instructions 

were adequate and the semantic technicality is not sufficient to merit a new trial. 

We note also, that no objection or exception of any nature was entered to the 

charge, indicating defense counsel was satisfied the court had made it clear to the jury 

that the burden of proving guilt of the charges was upon the Commonwealth beyond a 

reasonable doubt. Nor was this issue raised on direct appeal by current counsel. It is 

therefore deemed waived and Petitioner's claim cannot be salvaged by Commonwealth v. 

Uderra, 862 A.2d 74, 92 (Pa. 2004), in which the Supreme Court of Pennsylvania notes 

that the "restraint" language in reasonable doubt instructions had been subject to 

criticism. However, in conformity with Pennsylvania law, the timing of the 

announcement of the new rule oflaw is essential. Our courts have consistently held that 

the new rule will apply if it is announced at any time up to and including direct appeal of 

the case. Commonwealth v. Carr, 535 A.2d 1120, 1129 (Pa. Super. 1987). Conversely, 

"a new rule oflawto which we give full retroactive effect will not be applied to any case 

on collateral review unless that decision was handed down during the pendency of 

appellant's direct appeal and the issue was properly preserved there." Id. Here, although 

the new rule in Uderra was announced after the direct appeal was completed and while 

the instant PCRA petition was pending, it is inapplicable because this issue was not 

objected to at the time of trial nor was it properly preserved by being raised on appeal. 

Further, the new rule in the Uderra decision cannot be considered substantive and 

therefore it cannot be applied retroactively. Substantive rules are: 

Decisions that narrow the scope of a criminal statute by 
interpreting its terms, as well as constitutional 
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determinations that place particular conduct or persons 
covered by the statute beyond the State's power to punish. 

Commonwealth v. Moss, 871 A.2d 853, 858 (Pa.Super. 2005). The Commonwealth, in 

its Brief in Support of Dismissal of Post-Conviction Relief Act, correctly notes that 

because the rule pronounced by the Supreme Court in 2004 in Uderra effects the 

language of the jury instruction regarding reasonable doubt, not the scope of a criminal 

statute, this new rule is procedural and not substantive in nature. Thus, it carries a 

prospective application only. Therefore, because the challenge to the jury instruction 

regarding reasonable doubt was not preserved on direct appeal this Court's instructions, 

when read as a whole, clearly, adequately and accurately presented to the jury the 

Commonwealth's burden in proving murder in the first degree. That is all that is 

required. The mere fact that the Defendant thinks that the word 'restrain' would have 

been more beneficial to him does not render the charges defective, nor does it violate due 

process or the Defendant's Sixth Amendment rights. 

The 17th claim raised in Defendant's appeal alleges that, even ifthe errors may 

have been deemed harmless in the guilt phase of the trial, they were prejudicial at the 

penalty phase and require a reversal of Defendant's death sentence. This claim, too, is 

without merit, as this Court found that the only claim which merited relief in the penalty 

phase was Defendant's allegation that counsel was ineffective in his investigation and 

presentation of mitigation evidence. Each additional individual penalty phase claim was 

denied and the reasons for said denials are more fully discussed below. This Court did 

not find that any of the alleged errors in the guilt phase were prejudicial to the Defendant 

in the penalty phase to the extent that they would entitle him to relief under the PCRA. 
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Thel81
h claim raised by Defendant in his Concise Statement of Matters 

Complained of on Appeal alleges that Counsel was ineffective for failing to raise each 

and all of these issues at trial and on direct appeal. The standard for prevailing on a 

claim based on ineffective assistance of counsel under the PCRA is well settled and has 

been thoroughly set forth above. It requires that a petitioner show the following: (1) that 

the underlying claim is of arguable merit; (2) that the particular course chosen by 

counsel did not have some reasonable basis designed to effectuate his interests; and (3) 

that counsel's ineffectiveness prejudiced him. Commonwealth v. Cappello, 823 A.2d 936 

(Pa. Super. 2003.) The Defendant must also demonstrate that this alleged ineffectiveness 

undermined the truth-determining process to such a degree that a reliable determination 

of guilt or innocence could not have occurred. 42 Pa. C.S. §9543(a)(ii). We believe we 

adequately addressed in each individual claim why, even though many claims were 

deemed to be waived as a result of counsel's failure to object to them at trial and/or raise 

them on direct appeal, we declined to find counsel ineffective and therefore incorporate 

each individual analysis into Defendant's 181h claim. 

The 19th claim Defendant raises on Appeal invites us to grant him a new trial 

because the cumulative prejudicial effect of all the errors in this case entitles him to one. 

In our Order of March 31, 2006, and subsequent clarification on April JO, 2006, we 

denied each of Defendant's claims in his PCRA except the claim alleging counsel's 

ineffectiveness with regard to the investigation and presentation of mitigation evidence. 

It is well established that no number of failed claims may collectively attain merit if they 

could not do so individually. Commonwealth v. Williams, 615 A.2d 716, 722 (Pa. 1992). 

Therefore, relief was granted on the single claim that we found to be meritorious. 
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Because we found that the Defendant failed to establish his entitlement to relief on each 

of the remaining claims, he cannot now bootstrap them together and expect their 

cumulative effects to warrant relief. 

The final claim raised by the Defendant on appeal alleges that this Court's denial 

of PCRA relief was erroneous and contrary to applicable constitutional and statutory 

standards; that this Court erred in its factual and legal conclusions, its evidentiary and 

collateral rulings, and rulings on objections; and that such errors constituted au abuse of 

discretion. The standard in reviewing a PCRA court order is abuse of discretion. 

Commonwealth v. Rathfon, --- A.2d --- (Pa. Super. 2006). The reviewing court grants 

great deference to the findings of the PCRA court, and will not disturb those findings 

merely because the record could support a contrary holding. Commonwealth v. 

Hickman, 799 A.2d 136, 140 (Pa. Super. 2002). An appellate court cannot find an abuse 

of discretion merely for an error of judgment unless, in reaching a conclusion, the trial 

court overrides or misapplies the law, or its judgment is manifestly unreasonable, or the 

evidence of record shows that the court's judgment exercised is manifestly unreasonable 

or lacking in reason. Commonwealth v. Baker, 766 A.2d 328, 331 (Pa. 2001). The 

findings of a post conviction court will not be disturbed unless they have no support in 

the record. Commonwealth v. Hickman, 799 A.3d at 140. After exhaustively reviewing 

the PCRA petition, the transcripts of the numerous hearings, the briefs of the Defendant 

and the Commonwealth, and hearing oral arguments, this Court believes that no abuse of 

discretion occurred because there is ample evidence in the record to support its findings 

that the Defendant is not entitled to relief on his guilt phase claims because they were 

either waived or without merit. We further believe that these rulings, and our findings 
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that trial counsel was not ineffective in the guilt phase of Defendant's trial, were not 

contrary to constitutional and statutory standards. 

The Commonwealth raises only one matter in its Concise Statement of Matters 

Complained of on Appeal, namely: 

1. The PCRA Court erred in granting PCRA relief in the form of a new penalty 
phase hearing. 

(Concise Statement of Matters Complained of on Appeal, 4118/06) 

The Defendant also filed a Concise Statement of Matters Complained of on 

Cross-Appeal, raising the following 19 issues: 

I. This Court, while correctly granting penalty-phase relief for counsel's failure 
to adequately investigate and present mitigating evidence, erroneously and 
unconstitutionally denied all other penalty-phase claims presented by 
Petitioner/Cross-Appellant in these PCRA proceedings. 

2. The Commonwealth withheld significant exculpatory and impeachment 
material relating to the statements made by and deals provided to prosecution 
witnesses Jeffrey Hammer and Fritz Wanner that were material and 
prejudicial in the sentencing phase of trial; to the extent that this information 
was discoverable by trial counsel, trial counsel was ineffective for failing to 
investigate and cross-examine these witnesses with this evidence; counsel also 
was ineffective for failing to present this issue on appeal. 

3. The evidence establishes reasonable doubt as to the identity of the shooter; 
Petitioner/Cross-Appellant is actually innocent of the aggravating 
circumstance that he committed the killing during the perpetration of a felony 
and the (d)(6) aggravating circumstance does not apply and could not 
appropriately be found against Petitioner/Cross-Appellant and prior counsel 
was ineffective for failing to raise this issue at trial and on appeal. 

4. The trial court improperly instructed the jury on the comparative penalties for 
first, second, and third-degree murder and these guilt-phase instructions 
prejudicially affected the jury's penalty-phase verdict; counsel was ineffective 
for failing to object to this instruction or seek a curative penalty-phase 
instruction and for failing to raise this issue on appeal. 

5. The Commonwealth's use of offenses and convictions that post-dated this 
offense as aggravating circumstances, even though these aggravating elements 
of the offense of capital murder were never charged at any stage of the initial 
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trial, violated Double Jeopardy and retroactively increased Petitioner/Cross­
Appellant' s criminal liability for this homicide, in violation of the ex post 
facto clause, due process, and the Eighth Amendment; counsel was ineffective 
in failing to raise this issue at trial and on appeal. 

6. The sentencing jury improperly found the aggravating circumstance that the 
defendant committed the killing during the perpetration of a felony, including 
that: 

a. the jury mistakenly equated 42 Pa. C.S. §9711 ( d)(6) with felony­
murder and relied upon and weighed in aggravation irrelevant and 
inaccurate information from the unrelated Schuylkill County third­
degree murder case; 

b. the Commonwealth and the Court misstated the law in equating the 
( d)( 6) aggravating circumstance with felony-murder; 

c. the trial court's failure to instruct the jury on the "committed the 
killing," element of the ( d)( 6) aggravating circumstance 
improperly relieved the Commonwealth of its burden of proving, 
and denied Petitioner/Cross-Appellant a jury determination beyond 
a reasonable doubt of, the ( d)( 6) element that the defendant was the 
actual shooter; 

d. the jury's consideration of an improper aggravating circumstance 
violated the Pennsylvania sentencing code and the Eighth 
Amendment; and 

e. counsel was ineffective for failing to raise these issues at trial and 
on appeal. 

7. This Court provided a materially deficient instruction and the prosecution 
made improper argument on the 42 Pa. C.S. §971 l(d)(6) aggravating 
circumstance, and the single prior conviction credited by the jury as 
sufficiently similar to constitute a history of felony convictions was legally 
insufficient to support its finding of this aggravating circumstance; counsel 
was ineffective for failing to object to this instruction or move to vacate the 
sentencing verdict and for failing to raise this issue on appeal. 

8. This Court's failure to instruct the jury that its life-sentencing option was 
statutorily defined as life without possibility of parole violated Simmons v. 
South Carolina; and irrespective of whether future dangerousness was placed 
at issue in this case, the failure to provide a life without possibility of parole 
instruction also violated the Sixth, Eighth, and Fourteenth Amendments under 
numerous legal theories and United States international human rights treaty 
obligations against arbitrary deprivation of life and cruel, inhuman, or 
degrading treatment or punishment; counsel was ineffective for failing to 
request a life without parole instruction under all of the applicable legal 
theories, failing to object to the materially inaccurate instruction actually 
given, and failing to raise all aspects of this issue on appeal. 
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9. Counsel was ineffective for failing to present available evidence that no 
capitally prosecuted defendant who has been convicted of first-degree murder 
in the history of Pennsylvania's death penalty statute has ever become eligible 
for release or parole through pardon, commutation, or clemency and for 
failing to raise this on appeal. 

I 0. The penalty instructions materially impaired the jury's consideration of 
mitigating evidence by, inter alia, shifting the sentencing-stage burden of 
persuasion from the Commonwealth to the defendant, violating the 
presumption oflife afforded defendants in capital sentencing proceedings, and 
improperly requiring that mitigating evidence make the case "less terrible"; 
counsel was ineffective in failing to object to these instructions, offer correct 
instructions in their place, and failing to raise all aspects of this issue on 
appeal. 

11. The Commonwealth presented as aggravating evidence myriad irrelevant and 
inaccurate facts about Petitioner/Cross-Appellant's prior murder conviction, in 
violation of the Fifth, Sixth, Eighth and Fourteenth Amendments and the 
Pennsylvania capital sentencing statute; counsel was ineffective in failing to 
object to the presentation of this evidence under all applicable legal theories, 
and failing to raise all aspects of this issue on appeal. 

12. The Commonwealth's presentation of improper evidence and argument for the 
death penalty denied Petitioner/Cross-Appellant a fair and reliable capital 
sentencing hearing, including that the prosecution: 

a. presented inflammatory, false, and misleading evidence and 
descriptions of fact beyond the scope of Petitioner/Cross­
Appellant's plea agreements; speculative and unreliable evidence 
of undisclosed other crimes; argument bolstering its witnesses; 
vouched for the prior cooperation of prosecution witness Jeffrey 
Hammer; impermissibly attempted to use religion as a basis for 
death; and presented non-statutory aggravating evidence and 
argument in violation of Pennsylvania law and the state and federal 
constitutions; 

b. improperly denigrated and distorted mitigating evidence; 
c. improperly suggested to the jury that "their" law required imposing 

the death penalty and that the ultimate responsibility for 
Petitioner/Cross-Appellant's death would lie elsewhere; and 

d. counsel was ineffective for failing to object to all of these errors 
under all applicable legal theories and for failing to raise these 
issues on appeal.. 

13. The Pennsylvania Department of Corrections violated due process and the 
Sixth and Eighth Amendments when it failed, in response to a defense 
subpoena, to produce institutional records containing mental health mitigating 
evidence. 
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14. The Commonwealth used two invalid guilty pleas as evidence of aggravating 
circumstances; counsel was ineffective for failing to appropriately challenge 
the use of these pleas in aggravation and for failing to raise all available 
challenges to this evidence on appeal. 

15. The Pennsylvania Supreme Court failed to conduct the statutorily mandated 
independent review of the record for passion, prejudice, or other arbitrary 
factors, also necessitating nunc pro tune restorating of Petitioner/Cross­
Appellant' s right to direct appeal. 

16. Petitioner/Cross-Appellant is entitled to restoration of his right to direct appeal 
for purposes of proportionality review because the legislative repeal of 
proportionality review in 1997 denied him the substantive proportionality 
review he would have been afforded but for the fact that he was not provided 
a fair trial in 1991. 

17. The combined prejudicial effects of the cumulative errors in this case, 
including prejudice arising out of counsel's ineffectiveness in failing to 
adequately investigate and present mitigating evidence, require reversal of 
Petitioner/Cross-Appellant's death sentence. 

18. Counsel was ineffective for failing to raise each and all of these issues at trial 
and on direct appeal. 

19. Apart from its ruling on counsel's ineffectiveness for failing to investigate and 
present mitigating evidence, this Court's denial of penalty-phase relief was 
erroneous and contrary to applicable constitutional and statutory standards; 
this Court erred in its factual and legal conclusions concerning 
Petitioner/Cross-Appellant's entitlement to a new penalty-phase hearing, its 
evidentiary and collateral rulings; and its rulings on objections; and such 
errors constituted an abuse of discretion. 

Regarding this Court's rulings on the penalty phase aspect of Defendant's trial, 

we shall first address the subject of the Commonwealth's appeal - why we granted relief 

on Defendant's claim of ineffective assistance of counsel relative to the investigation and 

presentation of mitigating evidence- and then we shall address the subject of the 

Defendant's Cross-Appeal-why we denied PCRA relieffor the Defendant's remaining 

penalty-phase claims. 
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Supreme Court review is limited to the PCRA Court's findings and the evidence 

on the record of the PCRA Court's hearing, viewed in the light most favorable to the 

prevailing party. See, Commonwealth v. Meadius, 870 A.2d 802 (Pa. 2005). The 

question of whether the PCRA court erred in its determination that trial counsel was 

ineffective for failing to investigate and present mitigating circumstances depends on a 

myriad of factors including the mitigation evidence that was actually presented, the 

reasonableness of counsel's investigation, and the mitigation evidence that could have 

been presented. Commonwealth v. Collins, 888 A.2d 564, 580 (2005). None of these 

factors, however, is in and of itself dispositive of the question presented, since even if the 

investigation by counsel was unreasonable, such a fact alone will not result in relief if the 

claimant cannot demonstrate that he was prejudiced by counsel's conduct. Id. In order to 

establish prejudice, "a defendant is required to show that counsel's ineffectiveness was of 

such a magnitude that the verdict essentially would have been different absent counsel's 

alleged ineffectiveness." Commonwealth v. Washington, 692 A.2d 1018 (Pa. 1997); 

Commonwealth v. Petroski, 695 A.2d 844 (Pa. Super. 1997). After exhaustive review of 

the record, briefs submitted by Defendant and the Commonwealth, and oral argument, 

this Court found that Defendant was prejudiced by his counsel's failure to properly 

investigate and present his background and his very significant organic brain impairment. 

It is the duty of the lawyer to conduct a prompt investigation of the circumstances 

of the case and to explore all avenues leading to facts relevant to the merits of the case 

and the penalty in the event of a conviction.8 In Commonwealth v. Malloy, the Supreme 

Court of Pennsylvania held that counsel's duty to investigate and prepare mitigation 

8 ABA ST AND ARDS FOR CRIMINAL JUSTICE 4-4.1 (2d ed. 1980) (The Defense Function; 
Investigation and Preparation). 
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evidence "encompasses pursuit of all statutory mi ti gators of which he is aware or 

reasonably should be aware, unless there is some objective, reasonable ground not to 

pursue the circumstance (such as when it might open the door to harmful evidence)." 856 

A.2d 767, 787 (PA 2004). The Supreme Court recognized that counsel's effectiveness is 

seriously in question where counsel either fails to realize, or realizes but fails to pursue, a 

course of investigation objectively dictated by the Sixth Amendment. Id. This Court 

found that Defendant's counsel was ineffective in failing to interview family and other 

lay witnesses who were readily identifiable and reasonably available to testify; for 

presenting only eight pages of direct testimony in Defendant's case for life; for failing to 

obtain available institutional records; for failing to conduct any investigation into 

Defendant's psychiatric condition and mental impairments, despite obvious signs of brain 

damage that clearly pointed to the need to obtain the assistance of mental health experts. 

These omissions on the part of counsel clearly prejudiced Defendant and resulted in this 

Court decision to grant the Defendant a new penalty phase hearing. 

This Court found that substantial and available mitigation evidence was not 

presented at trial, and that this evidence was reasonably likely to have persuaded one or 

more jurors to find a mitigating circumstance that had not been presented. Any one juror 

finding a mitigating circumstance can compel a sentence oflife imprisonment by finding 

that the mitigating circumstance outweighs the aggravating circumstances. 

Commonwealth v. Blount, 647 A.2d 199, 210 (Pa. 1994). 

In reviewing counsel's stewardship, we do not employ a hindsight evaluation of 

the record to determine whether other alternatives were more reasonable. 

Commonwealth v. Zook, 887 A.2d 1218, 1227 (PA 2005). Rather, counsel will be 
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deemed to be effective so long as the course chosen by counsel had some reasonable 

basis designed to effectuate his or her client's interests. Id. Here, Defendant's counsel 

failed to adequately investigate substantial mitigating factors, even though the record was 

replete with "red flags" of brain damage that indicated the need for neurophyschological 

evaluations. (N.T. 1/20/05, pg. 185). In light of the extensive medical and scientific 

evidence presented in the PCRA petition and subsequent testimony at hearings regarding 

Defendant's neglectful parenting, social isolation and impaired social development, 

significant educational impairments and learning disabilities, odd risk-taking behaviors, 

organic brain damage, mental illness and other potential statutory mitigators, we find that 

Defendant's counsel, notwithstanding his late entry into the case, failed to fulfill his 

obligation to explore all avenues that might lead to mitigating circumstances. During the 

sentencing phase, counsel presented testimony from just two witnesses - Leroy 

Renninger and Defendant's mother, Betty Sattazahn in pursuit of one mitigating 

circumstance: any evidence of mitigation concerning the character and record of the 

defendant and the circumstances of his offense. This evidence clearly established that 

trial counsel did not conduct a thorough investigation of his client's background to 

determine if more statutory mi ti gators existed, and there was no tactical or strategic 

reason for these deficiencies. For these reasons, we granted Defendant relief on his 

PCRA claim alleging his counsel's ineffectiveness in investigating and presenting 

mitigating evidence. Based on the prejudicial effect of his counsel's ineffectiveness, we 

deemed Defendant was entitled to a new penalty-phase hearing. 

Defendant, in his 1" claim in his Concise Statement of Matters Complained of on 

Cross-Appeal, alleges that this Court correctly granted penalty-phase relieffor counsel's 
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failure to adequately investigate and present mitigating evidence, but erroneously and 

unconstitutionally denied all other penalty-phase claims presented by him during the 

PCRA proceedings. Each of the claims that were denied, and subsequently appealed, will 

be discussed in tum below. 

The znd claim asserted by Defendant on Cross-Appeal alleges that the 

Commonwealth withheld significant exculpatory and impeachment material relating to 

statements made by and deals provided to prosecution witnesses Jeffrey Hammer and 

Fritz Wanner that were material and prejudicial in the sentencing phase of trial. 

Defendant further alleges that, to the extent that this information was discoverable by trial 

counsel, trial counsel was ineffective for failing to investigate and cross-examine these 

witnesses with this evidence and for failing to raise this issue on appeal. These claims 

were discussed fully above, and were deemed to be without merit in the guilt phase of 

Defendant's PCRA. As we found them to be without merit in the guilt phase, we 

similarly find any alleged errors harmless in the penalty phase because the conviction and 

the death sentence were procured by the corroboration of multiple witnesses, not just 

Jeffrey Hammer and Fritz Wanner, and the Defendant failed to demonstrate that the 

reliability of those witnesses was determinative of his guilt or innocence. 

Commonwealth v. Johnson, 727 A.2d 1089, 1094 (Pa. 1999). PCRA relief was denied 

because the Defendant did not satisfy his burden of proving how this allegedly withheld 

exculpatory and impeachment evidence prejudiced him in the sentencing phase of the 

trial. 

The Defendant's 3'd claim in his Concise Statement on Cross-Appeal alleges that 

the evidence establishes reasonable doubt as to the identity of the shooter and that 
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Defendant is actually innocent of the aggravating circumstance that he committed the 

killing during the perpetration of a felony and the ( d)( 6) aggravating circumstance does 

not apply and could not appropriately be found against him. This issue was not raised on 

direct appeal and is therefore waived pursuant to 42 Pa. C.S.A. §9544(b ), and 

Defendant's Concise Statement on Cross Appeal further alleges that counsel was 

ineffective for failing to raise this issue on appeal. Notwithstanding this waiver, this 

Court denied the reliefrequested in Defendant's PCRA petition because it found this 

issue to be without merit. While we agree that the execution of an innocent person is the 

quintessential constitutional violation, this argument must fail. Due to the unreliable 

nature of polygraph tests, the results of such tests that raise inferences of guilt or 

innocence are inadmissible at trial. Commonwealth v. Watkins, 750 A.2d 308, 315 (Pa. 

Super. 2000). Furthermore, although Petitioner argues that the (d)(6) aggravator "may 

not be applied to accomplices," he fails to realize that even ifthe polygraph results were 

admissible and Sattazahn was factually innocent, he would still be equally culpable as an 

accomplice. 18 Pa. C.S.A. § 306( c),(d) clearly places criminal responsibility on a person 

who aids another person in the commission of a crime. Commonwealth v. Bridges, 381 

A.2d 125, 128 (Pa. 1977). The other person may be the actual perpetrator or murderer, 

but if a person with intent of promoting or facilitating that person's act aids that person, 

he is criminally responsible. Id. Therefore, Petitioner's claim that he is factually 

innocent and that the (d)(6) aggravator are inapplicable to him are without merit and his 

claim was denied for failure to meet his burden of proving that the violations of his 

constitutional and legal rights so undermined the truth-determining process that no 
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reliable adjudication of guilt or innocence could have taken place. 42 Pa. C.S.A. § 

9543(a)(2)(1). 

Having found that this claim is without merit, this Court also declined to find 

Defendant's trial counsel ineffective for failing to pursue it on direct appeal, as it is black 

letter law, requiring no citation, that counsel will not be deemed ineffective for failing to 

pursue a meritless claim. 

Defendant's next claim, 4th on his Concise Statement on Cross Appeal, alleges 

that this Court improperly instructed the jury on the comparative penalties for first, 

second, and third degree murder and further alleges that these guilt-phase instructions 

prejudicially affected the jury's penalty-phase verdict. Once again, this issue has been 

waived, as no objections were made to this instruction at trial, nor was the issue raised on 

direct appeal. Notwithstanding this waiver, this issue was addressed above in response to 

Defendant's appeal of our denial ofrelief on his identical guilt phase claim. This issue 

has been previously decided by the Supreme Court of Pennsylvania. The 1978 death 

penalty statute, 42 Pa. C.S.A. §9711, does not require that the jury be informed of the 

penalties for the various degrees of murder, but it also does not prohibit such an 

instruction. Commonwealth v. Yarris, 549 A.2d at 526. Because knowledge of the 

severity of the penalties could serve only to caution a jury as to the seriousness of a 

conviction, having the jury know the various penalties for each degree of murder could 

only have been advantageous to the Defendant, as the jurors were well aware of the 

severity of a conviction for first degree murder, as well as the potential sentences for 

second and third degree murder convictions. This Court determined that its instructions 

did not prejudice the Defendant and were specifically permissible. Based on the 
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controlling precedent in Yarris, this Court found that Defendant's claim was without 

merit and denied the relief in the form of a new trial requested in his PCRA petition. 

Theefore, these instructions would not necessitate relief in the penalty phase. 

Furthermore, we refused to find Defendant's counsel ineffective for failing to object to 

the instructions and raising the issue on appeal, as the issue was waived and was also 

without merit. 

Defendant's 5th issue in his Concise Statement alleges that the Commonwealth's 

use of offenses and convictions that post-dated this offense as aggravating circumstances, 

even though those aggravatating elements of the offense of capital murder were never 

charged at any stage of the initial trial, violated Double Jeopardy and retroactively 

increased Petitioner/Cross Appellant's criminal liability for this homicide, in violation of 

the ex post facto clause, due process, and the Eighth Amendment. It is further alleged by 

the Defendant that his previous counsel was ineffective for failing to raise this issue on 

appeal. 

This Court agrees with the Commonwealth's assertion that the Defendant failed to 

raise a proper ex post facto claim. Although Pennsylvania appellate courts have held that 

the Pennsylvania Constitution provides the same ex post facto protections as the United 

States Constitution, there are only four specific areas of legislation which implicate the ex 

post facto clause. In 1798, the United States Supreme Court in Calder v. Bull, 3 U.S. 

386, 390 (1798), announced four types of ex post facto laws, and these four categories are 

still recognized today. The categories are: 

1 ", Every law that makes an action done before passing of 
the law, and which was innocent when done, criminal; and 
punishes such action. 2d. Every law that aggravates a 
crime, or makes it greater than it was, when committed. 
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3d. Every law that changes the punishment, and inflicts a 
greater punishment, than the law annexed to the crime, 
when committed. 4th Every law that alters the legal rules 
of evidence and receives less, or different testimony, than 
the law required at the time of the commission of the 
offense, in order to convict the offender. 

Commonwealth v. Davis, 760 A.2d 406, 410 (Pa.Super. 2000). The ex post facto clause 

is a term of art applying to statutes passed by legislatures, not to the holdings of cases as 

the Defendant argues in his Cross Appeal. However, the United States Supreme Court 

has held that: "[A]n unforeseeable judicial enlargement of a criminal statute, applied 

retroactively, operates precisely like ail ex post facto law, such as Article I§ 10 of the 

Constitution forbids ... [Thus], if a state legislature is barred by the Ex Post Facto clause 

from passing such a law, it must follow that a State Supreme Court is barred by the Due 

Process Clause from achieving precisely the same result by judicial construction. Id. 

(citing Bouie v. City of Columbia, 3 78 U.S. 347, 353 (1964). 

The Defendant, on direct appeal, previously raised issues o.f Due Process 

Violations and the Double Jeopardy Clause based upon the Commonwealth's decision to 

seek the death penalty upon retrial. The Due Process claims on direct appeal were 

affirmed by the Supreme Court of Pennsylvania in Commonwealth v. Sattazahn, 763 

A.2d 359 (Pa. 2000), and the United States Supreme Court upheld Defendant's death 

sentence against a Double Jeopardy challenge by a vote of 5-4 in Sattazalm v. 

Pennsylvania, 537 U.S. 101 (2003). One of the critical elements of the PCRA mandates 

that any allegations of errors that are contained in the petition must not have been 

previously litigated. 42 Pa.C.S.A. §9543(a)(3). Previously litigated claims include those 

which have been subject to review by the highest court of the state to which the claimant 

has the right of appellate review. 42 Pa.C.S.A. §9544. Because the Defendant's claims 
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of Due Process and Double Jeopardy have already been reviewed and affirmed by both 

the Pennsylvania and the United States Supreme Courts, they are not properly before this 

Court and we, the PCRA Court, do not have the jurisdiction to further review them. 

Furthermore, because Defendant's claims fail to properly implicate the Ex Post Facto 

clause, this claim is without merit, and we declined to find previous counsel ineffective 

for failing to raise this issue on direct appeal. 

Defendant's 6th claim on Cross Appeal alleges that the sentencing jury improperly 

found the aggravating circumstance that the defendant committed the killing during the 

perpetration of a felony. In support of his claims that his death sentence must be 

reversed, Defendant argues that the jury mistakenly equated 42 Pa. C.S. § 9711 ( d)(6) 

with felony-murder and relied upon and weighed in aggravation irrelevant and inaccurate 

information from the unrelated Schuylkill County third-degree murder case. He further 

alleges that the verdict slip reveals that the jury did not understand the (d)(6) aggravating 

circumstance could be proven solely by evidence relating to this homicide, and relied 

upon materially false assumptions about an entirely different offense before finding that 

the (d)(6) aggravating circumstance had been proven. This claim is without merit, as 

Defendant's challenge to the sufficiency of the evidence supporting the finding of the 

(d)(6) aggravator was fully litigated on direct review in Commonwealth v. Sattazahn, 

763 A.2d 359 (Pa. 2000) and was not properly before the PCRA court for review. 

Additionally, the Defendant alleges that the trial court failed to instruct the jury 

that the aggravating circumstance that "[t]he defendant committed a killing while in the 

perpetration ofa felony," 42 Pa. C.S. § 971 l(d)(6), requires as one of its elements that the 

defendant himself - and not a co-perpetrator- actually committed the killing. He argues 
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that this improperly relieved the Commonwealth of its burden of proving, and denied him 

a jury determination beyond a reasonable doubt of, the ( d)( 6) element that he was the 

actual shooter. This too, is without merit, because it ignores the verdict. Although the 

Defendant argues that there was a factual identity as to the shooter, the Commonwealth's 

theory throughout the case was that the Defendant himself was the shooter. Accomplice 

liability was not included in the theory of the Commonwealth's case during its guilt phase 

closing, and the jury was not instructed on the theory of accomplice liability. Therefore, 

the jury did not consider an improper aggravating circumstance and neither the 

Pennsylvania sentencing code nor the Eighth Amendment were violated. Furthermore, as 

this issue has been previously litigated, and subsequently determined meritless, trial 

counsel cannot be found ineffective for failing to raise it at trial and on appeal. 

The Defendant's 7th claim in his Concise Statement on Cross Appeal deals with 

this Court's instructions to the jury. He alleges that this Court provided a materially 

deficient instruction and the prosecution made improper argument on the 42 Pa.C.S.A. 

§9711 ( d)( 6) aggravating circumstance, and the single prior conviction credited by the 

jury as sufficiently similar to constitute a history of felony convictions was legally 

insufficient to support its finding of this aggravating circumstance. The Defendant 

claims that the jury's verdict slip reveals that both of the aggravating circumstances that 

the jury used as a basis to sentence him to death - "killing in the perpetration of a felony" 

and "history of felony convictions involving use or threat of violence to the person" -

were improperly found. He further claims that the Commonwealth improperly argued 

that the Schuylkill County homicide plea constituted a "significant history," and that the 

trial court did not tell the jury how many felonies constitute a significant history of felony 
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convictions under the ( d)(9) factor. Again, this issue was not raised on direct appeal, and 

is therefore waived. Defendant additionally argues that his counsel was ineffective in 

failing to object to the instructions and in failing to raise the issue on direct appeal. 

Notwithstanding the waiver of this claim for failure to raise it on direct appeal, 

this Court did not find counsel ineffective because the claim is without merit. The 

Commonwealth conceded that the jury erred in completing the verdict slip by listing the 

murder of Mr. Protivak, to which Defendant pied guilty in Schuylkill County to third 

degree murder, on the line for 42 Pa. C.S. § 971 l(d)(6) aggravating factors instead of the 

line for § 9711 ( d)(9) aggravating factors. However, the verdict of the jury is clear that 

they found the existence of the aggravating factors by the simple fact that they listed 

them on the verdict slip in the place where the jury would record the finding of these 

aggravating circumstances beyond a reasonable doubt. Therefore, the certified 

documents regarding the Defendant's guilty pleas for one count of murder in the third 

degree in Schuylkill County on March 17, 1992, and one count of robbery in Berks 

County on February 14, 1992 constitute sufficient evidence that the Defendant had a 

significant history of prior felony convictions involving violence or the threat of violence 

to the person. (N.T. 1/15/99, pg. 553-554, 557-559). These two crimes, even if there was 

an error on the verdict slip, satisfied the requirement that the Commonwealth must 

present evidence of more than one prior conviction for a crime of violence to substantiate 

the (d)(9) aggravating circumstance. See, Commonwealth v. Wheeler, 541 A.2d 730, 736 

(Pa. 1988). The error on the verdict slip does not negate the finding of both aggravating 

circumstances and was instead harmless error, as the evidence was sufficient to support 

the finding of both aggravating circumstances. 
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Furthermore, although the Defendant argues that Assistant District Attorney Mark 

Baldwin made improper argument on the 42 Pa. C.S. § 97! l(d)(6) aggravating 

circumstance, he fails to prove that any alleged misstatement entitles him to a new 

penalty phase. It is well settled that a district attorney must have reasonable latitude in 

fairly presenting a case to the jury and must be free to present his or her arguments with 

logical force or vigor. Commonwealth v. Brown, 711 A.2d 444, 454 (Pa. 1998). 

Defendant contends that a portion of Attorney Baldwin's closing argument insinuated 

that the murder of Michael Provitak and the murder that is the subject of this appeal 

constituted a significant history justifying the application of the ( d)(9) aggravating 

circumstance. However, a reviewing court will find reversible error only ifthe 

prosecutor has "deliberately attempted to destroy the objectivity of the fact finder" such 

that the "unavoidable effect" of the inappropriate comments would be to create such bias 

and hostility toward the defendant that the jury could not render a true verdict. 

Commonwealth v. Miles, 681 A.2d 1295, 1300 (Pa. 1996), cert denied, 520 U.S. 1187 

(1997). In evaluating Attorney Baldwin's closing argument as a whole, his alleged 

misstatement is clearly harmless. He clearly and unambiguously later explained that the 

Provitak murder and the Service Merchandise robbery are the two events that constitute 

the significant history of violent felonies that would satisfy the ( d)(9) aggravating 

circumstance requirements: 

But in each case, the defendant admitted responsibility for 
the armed robbery and the murder. We submit to you that 
those two items ate a significant history of a felony 
conviction. For the use or threat of violence to the person 
robbery and murder are felonies. 
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(N.T. 1/15/99, pg. 611). We found that Attorney Baldwin's alleged misstatement had no 

effect on the verdict, and that the finding of both aggravating circumstances was 

adequately supported by evidence in the record. We therefore denied Defendant's PCRA 

claim, and further declined to find his counsel ineffective for failing to raise a meritless 

issue. 

The 8'h claim raised in Defendant's Cross Appeal alleges that this Court's failure 

to instruct the jury that its life-sentencing option was statutorily defined as life without 

possibility of parole violated Simmons v. South Carolina. Defendant further alleges that, 

irrespective of whether future dangerousness was placed at issue in this case, the failure 

to provide a life without possibility of parole instruction also violated numerous 

constitutional rights and United States international human rights treaty obligations 

against arbitrary deprivation of life and cruel, inhuman, or degrading treatment or 

punishment. In his PCRA petition, Defendant alleged that counsel failed to give a 

strategic reason for failing to request the instruction, other than his assumption that the 

charge would be denied based on the state of the law at the time. (N.T. 10/22/05 & 

11/22/04, pg. 279-80, 286-87). This claim was not raised on direct appeal and is 

therefore waived by the Defendant, who further alleges that his counsel was ineffective in 

failing to object to the instruction and raise the issue on appeal. 

Notwithstanding this waiver, we also denied relief because the Supreme Court of 

the United States in Simmons determined that due process requires that the defendant is 

entitled to inform the jury that he is ineligible for parole when the state puts the future 

dangerousness of the defendant into issue. 512 U.S. 154, 171 (1994). (emphasis 

added). The Pennsylvania Supreme Court has stated, "[t]his issue has been before this 
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Court numerous times. The law of the Commonwealth is that a Simmons instruction is 

required to be given only in those cases where the future dangerousness of the defendant 

is placed into issue." Commonwealth v. Johnson, 815 A.2d 563, 589 (Pa. 2002). Here, 

the record clearly indicates that the Commonwealth did not argue the Defendant's future 

dangerousness to the jury during the penalty phase and thus, there was no need for a 

Simmons "life means life without parole" instruction. Counsel will not be deemed 

ineffective for failing to raise a meritless claim, and therefore PCRA relief was properly 

denied. 

Similarly, the Defendant's 9th claim in his Concise Statement on Cross Appeal 

alleges that counsel was ineffective for failing to investigate and/or present available 

evidence that no capitally prosecuted defendant who has been convicted of first-degree 

murder in the history of Pennsylvania's death penalty statute has ever become eligible for 

release or parole through pardon, commutation, or clemency. As this issue was not raised 

in direct appeal, it is waived pursuant to 42 Pa. C.S.A. §9544(b), and Defendant's 

Concise Statement on Cross Appeal further alleges that counsel was ineffective for 

failing to raise this issue on appeal. Notwithstanding this waiver, this Court denied the 

relief the Defendant requested because it found this claim to be without merit. We agreed 

with the Commonwealth's assertion that the Defendant failed to prove that statistical 

evidence regarding parole eligibility for inmates sentenced to life imprisonment was 

relevant in the penalty phase of his case, pursuant to Pa. R.E. 401 and 403. In this case, 

the Commonwealth did not argue the future dangerousness of Defendant to the jury 

during the penalty phase. Absent a showing that the Commonwealth argued the 

Appellant's future dangerousness, a "statistics on commutation" instruction was not 
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warranted. Commonwealth v. Fletcher, 861 A.2d 898, 913 (Pa. 2004). Therefore, 

because future dangerousness was not argued by the Commonwealth, any statistical 

evidence sought to be introduced by trial counsel would have been irrelevant. As this 

issue is without merit, this Court declined to find trial and appeal counsel ineffective for 

failing to pursue a meritless claim. Commonwealth v. Pursell, 724 A.2d 293, 304 (Pa. 

1999). 

The I O'h claim raised by Defendant on Cross Appeal alleges that the instructions 

provided to the jury erroneously erected a presumption of death that shifted the burden of 

persuasion from the Commonwealth to the Defendant, thus violating the presumption of 

life afforded defendants in capital sentencing proceedings. This issue was not raised on 

direct appeal and is therefore waived pursuant to 42 Pa. C.S.A. §9544(b ), and 

Defendant's Concise Statement on Cross Appeal further alleges that counsel was 

ineffective for failing to object to the instructions, offer correct instructions in their place, 

and for failing to raise this issue on appeal. Notwithstanding this waiver, this claim is 

without merit and relief was properly denied. 

As noted above in response to Defendant's claim that his guilt phase jury 

instructions were erroneous, in evaluating the correctness of instructions to a trial jury, 

the charge must be read and considered as a whole, and it is the general effect of the 

charge that controls. Commonwealth v. Rodgers, 327 A.2d at 120. The trial court has 

broad discretion in phrasing its instructions, and may choose its own wording so long as 

the Jaw is clearly, adequately and accurately presented to the jury for its consideration. 

Commonwealth v. Hawkins, 787 A.2d at 301. Any error is reversible only ifthe 

instructions as a whole are determined to be prejudicial. In his Cross Appeal, Defendant 
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challenged the jury instructions in the penalty phase regarding the proper consideration of 

mitigation evidence. 

Although the instructions given after the presentation of evidence in the penalty 

phase were not identical to the Pennsylvania Suggested Standard Jury Instructions, they 

were substantially similar and clearly and accurately state the law. The jury was 

instructed that the Commonwealth must prove any aggravating circumstances beyond a 

reasonable doubt, and that the Defendant only had to prove any mitigating circumstances 

by a preponderance of the evidence. (N.T. Trial, 1115/99, pg. 620-621). The instructions 

further instructed, not once, but twice: 

"All of you must agree beyond a reasonable doubt as to 
whether or not one or more aggravating circumstances have 
been proven by the Commonwealth. But if there is even 
just only one of you that believes that the defendant has 
proven a mitigating circumstance by a preponderance of the 
evidence, than that has been proven sufficiently. Not all of 
you have to agree. Even if just one agrees that there's a 
mitigating circumstance, then that has been proven. If you 
do have a mitigating circumstance, then the only way your 
verdict could be death is if you find that the aggravating 
circumstances, proven by the Commonwealth, you all agree 
on outweigh mitigating circumstances that one or more of 
you may agree upon." (N.T. Trial, 1115/99, pg. 624-625). 

This Court also explained that a death sentence could only be imposed if one of two 

conditions were met, namely: either the jury finds the existence of one aggravating and 

no mitigating circumstances, or the existence of one or more aggravating circumstances 

which outweigh the mitigating circumstances. (N.T. Trial, 1115/99, pg. 620). The jury 

was told that if they did not all agree on one of these two situations, the only verdict that 

they could return was a sentence oflife imprisonment. (N.T. Trial, 1/115/99, pg. 620). 

This Court's instructions on the burden of proof were proper, and there were no 
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misstatements of the law which would result in reversible error. Therefore, the request 

for relief in Defendant's PCRA petition was properly denied, and this Court declined to 

find counsel ineffective for failing to object to the instructions or raise the issue on direct 

appeal. 

Defendant's 11th claim on Cross Appeal alleges that the Commonwealth 

presented as aggravating evidence myriad irrelevant and inaccurate facts about his prior 

murder conviction, in violation of the Fifth, Sixth, Eighth, and Fourteenth Amendments 

and the Pennsylvania capital sentencing statute. Again, it is further alleged that counsel 

was ineffective in failing to object to the presentation of this evidence under all 

applicable legal theories, and for failing to raise all aspects of this issue on appeal. The 

Court in Commonwealth v. Beasley held: 

In this Commonwealth, sentencing has long been regarded 
as having at its core a function of character analysis, and 
the central idea of the present sentencing statute is to allow 
a jury to take into account such relevant information, 
bearing upon a defendant's character and record, as is 
applicable to the task of considering the enumerated 
aggravating circumstances. Consideration of prior 
"convictions" was not intended to be a meaningless and 
abstract ritual, but rather a process through which a jury 
would gain considerable insight into a defendant's 
character. The nature of an offense, as ascertained through 
examination of the circumstances concomitant to its 
commission, has much bearing upon the character of a 
defendant, and, indeed, without reference to those facts and 
circumstances, consideration of "convictions" would be a 
hollow process, yielding far less information about a 
defendant's character than is relevant. 

479 A.2d 460, 465 (Pa. 1984). This exact issue was examined on direct appeal by the 

Supreme Court of Pennsylvania, in which the Court stated, "From the time that this Court 

decided Commonwealth v. Beasley, we have consistently held that, in the penalty phase 

59 



of the trial, the prosecution is permitted to examine the facts surrounding a defendant's 

previous felony convictions so that a jury may assess whether these prior crimes involved 

violence sufficient to support the aggravating circumstance in 42 Pa. C.S.A. §971 l(d)(9). 

Commonwealth v. Sattazahn, 763 A.3d 359, 365 (Pa. 2000). The Supreme Court went on 

to conclude that the trial court did not err in allowing the Commonwealth to present the 

facts behind Sattazahn's prior guilty pleas for third degree murder and burglary and the 

properly admitted evidence amply supported the aggravating factor that Sattazahn had a 

history of committing violent felonies, including burglary and murder. Id. 

As this issue has been fully litigated on direct appeal, and it has previously been 

decided that the testimony presented by the Commonwealth at the sentencing hearing did 

not violate any of Defendant's rights under the Fifth, Sixth, Eighth, and Fourteenth 

Amendments, this issue was not properly before the PCRA court and the relief requested 

was properly denied. Furthermore, counsel was not ineffective for failing to object to the 

presentation of this material and/or failing to raise it on direct appeal, as it was properly 

introduced .. 

Defendant's Jzth issue on Cross Appeal relates to this Court's denial of his PCRA 

claim regarding the Commonwealth's alleged presentation of improper evidence and 

argument for the death penalty, which Defendant argued denied him a fair and reliable 

capital sentencing hearing. The PCRA petition was the first time this issue was raised, as 

it was not raised on direct appeal, and is therefore waived. Defendant alleges that his trial 

counsel was ineffective for failing to object to all the alleged errors under all applicable 

legal theories and for failing to raise these issues on appeal. 
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Despite this waiver, we declined to find trial counsel ineffective for failing to 

raise these issues on direct appeal because we found them to be meritless and therefore 

denied PCRA relief on this claim. Defendant first argues that the Commonwealth 

presented inflammatory, false, and misleading evidence and descriptions of fact beyond 

the scope of Petitioner/Cross Appellant's plea agreements; speculative and unreliable 

evidence of undisclosed other crimes; argument bolstering its witnesses; vouched for the 

prior cooperation of prosecution witness Jeffrey Hammer; impermissibly attempted to use 

religion as a basis for death; and presented non-statutory aggravating evidence and 

argument in violation of Pennsylvania law and the state and federal constitutions. As 

discussed in response to Defendant's 7th claim on Cross Appeal, it is well settled that a 

district attorney must have reasonable latitude in fairly presenting a case to the jury and 

must be free to present his or her arguments with logical force or vigor. Commonwealth 

v. Brown, 711 A.2d at 454. A prosecutor's remarks fall within the ambit of fair comment 

if they are supported by evidence and they contain inferences which are reasonably 

derived from that evidence. Commonwealth v. Ervin, 766 A.2d 859, 864 (Pa. Super. 

2000). A review of the record indicates that the Commonwealth's attorney, Mark 

Baldwin, based his closing arguments on the facts presented. Both the murder in the 

instant case and the Provitak murder in Schuylkill County were committed on or close to 

religious holidays. When the facts presented at trial indicate that the murders occurred on 

or about religious holidays, the Commonwealth was permitted to argue these facts in its 

closing arguments. See Commonwealth v. Ogrod, 839 A.2d 294 (Pa. 2003). 

Furthermore, Provitak was killed with a single shotgun blast to the face, and the term 

"blast" cannot be considered inflammatory because the Supreme Court of Pennsylvania 
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has previously used this term in describing the facts of a crime. See Beasley, supra, at 

461 (" ... Singleton was fatally wounded by a shotgun blast while riding a bicycle."). 

The arguments made by Attorney Baldwin in closing were well within the permissible 

bounds of oratorical flair because they were made based upon the facts presented and 

reasonable inferences that could be derived therefrom. 

The Defendant also alleges that the Commonwealth improperly denigrated and 

distorted mitigating evidence. This argument ignores the long standing precedent that a 

prosecutor may urge the jury to disfavor the defense's mitigation evidence in favor of 

imposing the death penalty. Commonwealth v. Stokes, 839 A.2d 226, 233 (Pa. Super. 

2003). As long as the prosecutor confines his comments to the facts presented, the 

closing argument in favor of the death penalty, taken in totality, will amount to 

permissible "oratorical flair." Id. Again, what the Defendant argues was a 

misrepresentation of mitigating evidence and a belittling of the use of mitigating 

testimony provided by the Defendant's mother was really a permissible argument based 

upon the facts presented during the sentencing hearing. The same holds true for the 

Defendant's argument that the Commonwealth improperly insinuated that faithfulness to 

"our" death penalty law and the jury's oath required that the jury impose "your" death 

penalty. Taken as a whole, these comments do not amount to prosecutorial misconduct, 

as they were supported by the facts presented and fall within the permissible range of 

oratorical flair. 

Because this Court denied these claims in Defendant's PCRA petition because we 

found them to be without merit, we also declined to find Defendant's counsel ineffective 
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for failing to raise them on appeal, as counsel can never be deemed ineffective for failing 

to raise a meritless issue. 

The 13th Claim raised in Defendant's Concise Statement of Matters Complained 

of on Cross Appeal alleges that the Pennsylvania Department of Corrections violated due 

process and the Sixth and Eighth Amendments when it failed, in response to a defense 

subpoena, to produce institutional records containing mental health mitigating evidence. 

The Defendant claims that the Department failed to produce a complete set of files, 

including a psychological report prepared in 1992 by Dr. Katatina Ivanko, which 

contained statements of Defendant's impaired educational background and found 

Defendant to be emotionally "guarded" and "unable to form close relationships" as well 

as one who "could benefit from routine counseling." (N.T. 10125104, pg. 166-67 (Def. 

Exh. 15)). If the Defendant is arguing that his trial counsel was ineffective for failing to 

get the file and for following up on the information in it that pointed to the need to 

investigate mental health mitigation, this claim can be incorporated into the claim that his 

counsel was ineffective for failing to adequately investigate and present mitigating 

evidence, a claim for which we granted PCRA relief. 

If, however, the Defendant is claiming that the Commonwealth committed a 

violation, the Defendant has not satisfied his burden of proving a Brady violation. In 

order to be successful in a claimed violation of this rule, the evidence must be (I) 

favorable to the accused either because it is exculpatory or it impeaches, (2) suppressed 

by the Commonwealth, either intentionally or inadvertently, and (3) prejudicial to the 

accused. Commonwealth v. Burke, 781A.2d1136, 1141 (Pa. 2001). However, nothing 

in the rule requires the Commonwealth to provide information which is equally 
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obtainable by, and known to, the Defendant. Commonwealth v. Pursell, 724 A.2d 293, 

305 (Pa. 1999). The Commonwealth did not commit a violation because it was not in 

possession of the institutional records containing mental health mitigation evidence. 

Defendant's 141
h Claim on Cross Appeal alleges that the Commonwealth used two 

invalid guilty pleas as evidence of aggravating circumstances and that counsel was 

ineffective for failing to appropriately challenge the use of these pleas. It is further 

alleged that counsel was ineffective for failing to raise all available challenges to this 

evidence on appeal. Defendant argues in his Post Hearing Memorandum that at the time 

of his guilty pleas to felony charges that could be used as evidence of a significant history 

of felony convictions involving the use or threat of violence to the person, he did not 

know and had never been advised - that these pleas could be used against him as 

aggravating factors in any retrial of the present homicide case. (Post Hearing Brief, 

8/30/05, pg. 81). Defendant alleges that Attorney Adams was ineffective for not asking 

him whether his prior counsel had told him that his guilty pleas could be used against him 

as an aggravating circumstance. 

We find that Defendant has failed to prove that he is entitled to relief based upon 

these two allegedly invalid guilty pleas, as it is not cognizable claim under the terms of 

the PCRA. The PCRA does not permit a defendant to litigate the validity of other pleas 

in the context°ofa PCRA proceeding. 42 Pa. C.S.A. §9543. Even ifDefendant wishes to 

argue that these pleas are invalid based upon the alleged ineffectiveness of prior counsel, 

we find that any such claims have been waived under 42 Pa. C.S.A. §9543(a)(3) because 

they were not raised at the first opportunity to do so, pursuant to Commonwealth v. 

Hubbard, 372 A.3d 687 (Pa. 1977). This is the rule that was applicable at the time, 
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because Defendant's appeal was pending at the time when Commonwealth v. Grant was 

decided, but no issues of the ineffectiveness of John Elder, Esquire, were raised and 

preserved on direct appeal. Thus, Defendant's claim his death sentence must be 

overturned because the Commonwealth used invalid guilty pleas as evidence of 

aggravating circumstances is without merit. 

In the 15th claim contained in his Concise Statement of Matters Complained of on 

Cross Appeal, Defendant alleges that the Pennsylvania Supreme Court failed to conduct 

the statutorily mandated independent review of the record for passion, prejudice, or other 

arbitrary factors, therefore necessitating nunc pro tune restoration of his right to direct 

appeal. Each time the death penalty is imposed in Pennsylvania, the state Supreme Court 

is required to affirm the sentence of death unless they find that: (1) the sentence of death 

was the product of passion, prejudice or any other arbitrary factor; (2) the evidence fails 

to support the finding of at least one aggravating circumstance; or (3) the sentence of 

death is excessive or disproportionate to the penalty imposed in similar cases, considering 

both the circumstances of the crime and the character and record of the defendant. 

Commonwealth v. Williams, 615 A.2d at 728. In order to complete this requirement, the 

Court must independently review the sufficiency of the evidence presented against the 

Defendant to determine ifthe sentence comports with the statute. Commonwealth v. 

Fiebiger, 81A.2d1233 (Pa. 2002). 

The Supreme Court of Pennsylvania, in Commonwealth v. Sattazahn, 763 A.2d 

359 (Pa. 2000), fully evaluated the sufficiency of the evidence and found that the death 

sentence did, indeed, comport with the statute. Furthermore, the evidence was sufficient 

to support both aggravating factors beyond a reasonable doubt. As such, this claim is 
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without merit and Defendant is not entitled to nunc pro tune restoration of his direct 

appeal rights. 

In his 16th claim presented on Cross Appeal, Defendant argues that he has a 

protected liberty interest in meaningful appellate review of his conviction and death 

sentence, including a meaningful proportionality review of his sentence by the 

Pennsylvania Supreme Court. He further alleges that he is entitled to restoration of his 

right to direct appeal for purposes of proportionality review because the legislative repeal 

of proportionality review in 1997 denied him the substantive proportionality review he 

would have been afforded but for the fact that he was not provided a fair trial in 1991. 

Proportionality review was statutorily abrogated by Act of June 25, 1977, No. 28 

§ 1. Any cases which were pending on direct review on the effective date of the change 

in the statute were entitled to proportionality review. Commonwealth v. Watkins, 843 

A.2d 1203, 1219 fu. 18 (Pa. 2003). Defendant was tried and convicted in the instant case 

in January 1999, and directly appealed his conviction in February 1999. Because his case 

was not pending on direct review until 2 years after the effective date of the abrogation, 

he is not entitled to proportionality review. Therefore, PCRA relief was properly denied 

and counsel cannot be found ineffective for failing to raise a meritless issue. 

The 17th claim raised in Defendant's Cross Appeal is identical in substance to the 

19th claim raised in his Appeal, alleging that we must reverse his death sentence because 

of the alleged combined prejudicial effects of the cumulative errors in this case, including 

prejudice arising out of counsel's ineffectiveness in failing to adequately investigate and 

present mitigating evidence. We reiterate that the only PCRA claim that necessitated 

relief was Defendant's allegations of counsel's ineffectiveness in the investigation and 
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presentation of mitigation evidence. No number of/ailed claims may collectively attain 

merit if they could not do so individually. Commonwealth v. Williams, 615 A.2d at 722. 

As we have addressed why we declined to grant relief on each individual PCRA claim 

other than counsel's ineffectiveness regarding the mitigation evidence in the penalty 

phase, Defendant is not entitled to relief by grouping together all of his failed claims and 

claiming they have a cumulative prejudicial effect. 

Defendant's 18'h claim in his Concise Statement of Matters Complained of on 

Cross Appeal alleges that Counsel was ineffective for failing to raise each and all of these 

issues at trial and on direct appeal. The standard for establishing ineffective assistance 

of counsel is well settled and was fully discussed above in response to Defendant's 18'h 

claim in his Concise Statement of Matters Complained of on Appeal. We believe we 

adequately addressed in each individual claim on Cross Appeal the reasons we declined 

to find counsel ineffective, even though many claims were deemed to be waived as a 

result of counsel's failure to object to them at trial and/or raise them on direct appeal. 

With the exception of counsel's ineffectiveness in his investigation and presentation of 

mitigating evidence, the Defendant failed to meet his burden of proving that the actions 

or omissions of his counsel prejudiced him. 

Defendant's 19th and final claim on cross appeal alleges that, apart from the ruling 

on counsel's ineffectiveness for failing to investigate and present mitigating evidence, 

this Court's denial of penalty-phase relief was erroneous and contrary to applicable 

constitutional and statutory standards; that this Court erred in its factual and legal 

conclusions concerning Petitioner/Cross Appellant's entitlement to a new penalty-phase 

hearing, its evidentiary and collateral rulings, and its rulings on objections, and that such 
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errors constituted an abuse of discretion. As discussed in response to Defendant's 

identical claim regarding our denial of relief for his guilt phase claims, an appellate court 

cannot find an abuse of discretion merely for an error of judgment unless, in reaching a 

conclusion, the trial court overrides or misapplies the law, or its judgment is manifestly 

unreasonable, or the evidence ofrecord shows that the court's judgment exercised is 

manifestly unreasonable or lacking in reason. Commonwealth v. Baker, 766 A.2d 328, 

331 (Pa. 2001). The findings of a post conviction court will not be disturbed unless they 

have no support in the record. Commonwealth v. Hickman, 799 A.3d at 140. This Court 

believes that the extensive record amply supports its findings that the Defendant was 

entitled to relief only on his PCRA claim regarding his counsel's ineffectiveness in the 

investigation and preparation of mitigating evidence. As the reasons for denial were fully 

explained above, this Court further believes that no abuse of discretion occurred in 

denying Defendant relief on his other PCRA claims, and that these rulings were not 

contrary to constitutional and statutory standards. 

For all of the foregoing reasons, this Court hereby respectfully requests that the 

Defendant's Appeal, the Commonwealth's Appeal, and the Defendant's Cross Appeal be 

Denied and the rulings of the PCRA Court be affirmed. 
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