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DIAZ, Circuit Judge:

Calvin Currica appeals the district court’s denial of his habeas petition under 28
U.S.C. § 2254. He claims that his guilty plea wasn’t voluntary because he didn’t know that
Maryland’s sentencing guidelines were merely advisory. But a Maryland court denied his
request for postconviction relief, finding that he understood the terms of his plea
agreement, including his maximum sentencing exposure. Below, the district court held
that the Maryland court’s decision denying Currica postconviction relief was reasonable.

We affirm.

L.

This appeal centers around Currica’s understanding of his plea terms, so we lay out
the relevant procedural history in detail.

A.

After he confessed to the police in 2008, the State of Maryland charged Currica with
several crimes, including carjacking, kidnapping, armed robbery, first-degree assault, and
first-degree murder.

The prosecutor offered to dismiss all the other charges if Currica pleaded guilty to
two counts of carjacking and one count of second-degree murder. In the offer letter, the
prosecutor noted, “The maximum potential penalty for these offenses, when added
consecutively, is 90 years. The guidelines for these offenses are thirty to fifty-one years.”
J.A. 314.

Currica’s attorney sent him a letter conveying the plea offer:
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After extensive discussions [and] negotiations with the Assistant State’s
Attorney prosecuting your case, and several discussions between you and I,
the State has offered for you to enter a plea of guilty to Second Degree
Murder, which carries a maximum penalty of Thirty (30) years and 2 Counts
of Carjacking [for which] each carries a maximum penalty of Thirty (30)
years incarceration. As we discussed, your sentencing guidelines for these
offenses is 20-30 years on the murder and 10-21 years for the carjackings.
Overall sentencing guidelines are 30-51.

J.A. 317. The letter also explained the rights Currica would give up by pleading guilty,
and further advised him:
No person can make any promises (beyond the plea agreement) or
inducements to you or coerce or threaten you to get you to plead guilty. You
must fully understand the terms of the plea agreement and not be under the

influence of any drugs, medication, alcohol, or mental condition at the time
of the plea that would prevent you from understanding the proceedings.

J.A. 318.
1.

Currica took the deal. His two-page plea agreement stated that he would plead
guilty to second-degree murder and two counts of carjacking, that the court would order a
presentence investigation, and that the parties could allocute at sentencing. It didn’t
mention sentencing guidelines. The rest of the agreement laid out the facts of the crimes.

Counsel also jointly submitted a plea memorandum to request a hearing. That
memorandum mentioned the guidelines, indicating they provided for “Thirty to Fifty-One
Years.” J.A. 288.

At the plea hearing, the state court referenced the plea memorandum, including that

“the guidelines are 30 to 51 years.” J.A. 76. Then the court questioned Currica under oath.
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The court first made sure Currica understood that he wasn’t “obligated to enter a
plea of guilty in this or any case,” that he had a right to a trial before a judge or a jury, that
he could raise defenses at such a trial, and that a jury would have to agree unanimously that
the state proved his guilt beyond a reasonable doubt. J.A. 77-81. The court also ensured
that Currica had had adequate time to discuss the plea with his attorney and that he
understood he’d be waiving a pretrial hearing and certain appellate rights.

The court turned next to the specific charges to which Currica agreed to plead guilty,
explaining the elements and noting the maximum penalty of 30 years for each:

Q All right. When you are charged with second degree murder, which is

what the charge will be changed to, you are liable for a maximum penalty of

30 years in jail or less depending on what I determine, and you can be placed

on probation for any suspended sentence that I might impose. In other words,

I’m entitled to impose a sentence that would include a component or a part

of it that would be suspended. I’m not obligated to do that. You understand
that?

A Yes.

J.A. 83. And for the two carjacking charges:

Q All right. So each of these charges carries the possibility of being put in
jail for up to 30 years. Once again, I can impose whatever sentence,
including jail time and a period of suspended jail time, if I wish to do so.
Y ou understand that?

A Yes.

J.A. 84. Currica also confirmed that no one threatened or coerced him into pleading guilty,
that no one told him the court would be more lenient if he pleaded guilty, and that he was

entering the plea “freely and voluntarily.” J.A. 85.
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The prosecution then proffered what it would have attempted to prove at trial. The
court accepted Currica’s guilty plea, finding that it was “freely given, voluntarily given,
and intelligently given.” J.A. 93.

2.

After the plea hearing, the state submitted a presentence-investigation report. The
report specified a different guidelines range than the plea-offer letter and the plea
memorandum counsel filed with the court. Instead of the previously discussed range of 30
to 51 years, the report stated 45 to 70 years.

At the sentencing, Currica’s counsel asked the court to “honor” the 30-to-51-year
range, since it was “calculated together with the State.” J.A. 111. But the state questioned
whether the court could “disregard the honest guidelines” in favor of “what was thought to
be the guidelines between counsel ahead of time.” J.A. 137. The court responded that the
“guidelines are descriptive in any event.” /d.

After more argument from counsel, victim-impact statements, and an apologetic
allocution from Currica, the court expressed its intention to keep Currica within “restraint
of the authorities of this State for as long as | can reasonably incapacitate you.” J.A. 154.
The court sentenced Currica to 85 years: 30 for second-degree murder, 30 for one
carjacking charge, and 25 for the other, consecutively. J.A. 155.

B.

Currica petitioned the Maryland courts for postconviction relief. In his pro se

petition, he argued that the prosecution and the court breached his plea agreement by

imposing a sentence above 30 to 51 years. The state opposed Currica’s petition.
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The state postconviction-relief (“PCR”) court appointed a public defender and held
a hearing. There, Currica testified that after he spoke with his trial attorney about the plea
offer, he believed the court could impose a sentence “[aJnywhere from 30 to 51 years.”
J.A. 215. He said it “was not explained to [him] before [he] took the plea” that the
guidelines were advisory and didn’t constrain his sentence. J.A. 216. When the plea court
told him it could sentence him to up to 30 years per charge and impose “whatever”
sentence, Currica said he thought the court was just observing a formality or referring to
probation or a suspended sentence. J.A.217-19.

The PCR court denied relief, announcing its decision from the bench. The PCR
court found that the plea agreement didn’t bind the prosecutor or the court to a specific
sentence. It also found that the plea court “correctly advised the defendant of . . . not only
the elements of the offenses to which he was tendering his plea, but the maximum penalties
allowed by law.” J.A. 244.

While the PCR court acknowledged that “the [guidelines] range stated in the initial
plea memo is different from the [guidelines] range appended to the sentencing matters,” it
was “clear to any reasonably objective person, that these are ranges only,” and that “the
court at no time bound itself.” J.A. 246. Explaining further: “There is no . .. objective
basis for any reasonable person to conclude that the [plea court] was capping a sentence
[or] was binding itself to” the guidelines. J.A. 247-48. In fact, the PCR court found that
the plea court “made it clear” the guidelines are “advisory only.” J.A. 248.

Finally, the PCR court said it “listened carefully”” and didn’t “accredit the testimony

that [Currica] gave me today with respect to his subjective views. I find that he knew . . .
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damn well what he was pleading guilty to,” and that he “received an immense benefit”
from the plea agreement “because he dodged a possible sentence of . . . life plus plus],]
which means you don’t get out.” /Id.

Currica appealed the PCR court’s decision, but Maryland’s Court of Special
Appeals (now called the Appellate Court of Maryland) summarily denied leave. And
Maryland’s highest court denied certiorari.

C.

Currica, again pro se, filed a § 2254 petition in the U.S. District Court for the District
of Maryland, raising similar arguments as in the state PCR proceedings. The parties filed
briefs and supplemented the record with the plea agreement and orders from the Maryland
courts. Then the district court issued its decision, finding a hearing to be unnecessary.

The district court first recounted the PCR court’s findings, including that “at
sentencing, Currica was told the guidelines were ‘advisory only’ and the sentencing court
could exceed those guidelines, as it ultimately did.” Currica v. Miller, No. 16-cv-3259,
2019 WL 4392540, at *4 (D. Md. Sept. 13, 2019). The district court agreed with the PCR
court that the plea agreement didn’t constrain the prosecution’s recommendation or the trial
court’s sentence. /d. Finally, the court concluded that the PCR court’s holding that Currica
was advised of his maximum sentence exposure wasn’t incorrect or unreasonable, so
§ 2254 relief wasn’t available. Id. at *5. The court also denied Currica a certificate of

appealability, but we granted one.
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I1.

We affirm. While the plea court (and Currica’s plea counsel) may have muddied
the waters, the substantial deference we owe state courts under the Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA”) forecloses relief.

Under AEDPA, once a state court adjudicates the merits of a request for
postconviction relief, federal habeas relief isn’t available unless the state-court
proceedings:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court
proceeding.

28 U.S.C. § 2254(d).
Currica argues that he’s entitled to relief under both subsections of § 2254(d). We
disagree.
A.
We begin with subsection (d)(2), by which Currica contends that the PCR court’s
decision was based on an unreasonable finding of fact— that the plea court “made it clear”

that the guidelines were advisory. See Appellant’s Br. at 23.!

I At oral argument, Currica’s counsel also questioned the PCR court’s adverse
credibility finding, arguing that it wasn’t supported by the record. But we decline to
consider this new argument. See Cities4Life, Inc. v. City of Charlotte, 52 F.4th 576, 581
(4th Cir. 2022). And even if Currica had timely raised it, we’re poorly situated to second-
guess the PCR court’s credibility determinations. See Elmore v. Ozmint, 661 F.3d 783,
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AEDPA mandates that “a determination of a factual issue made by a State court
shall be presumed to be correct,” such that the petitioner bears “the burden of rebutting the
presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).
Even if a state court gets a fact wrong, its decision “will not be overturned . .. unless
objectively unreasonable in light of the evidence presented in the state-court proceeding.”
Miller-El v. Cockrell, 537 U.S. 322, 340 (2003). In other words, it’s not enough for a
finding to be debatable or even wrong—it must be “unreasonable” to open the door to
habeas relief. See Wood v. Allen, 558 U.S. 290, 303 (2010).

The plea court never said the guidelines were advisory, so the PCR court’s finding
(that the plea court “made it clear” the guidelines were advisory) might be debatable. But
AEDPA demands more. The PCR court’s finding isn’t objectively unreasonable because
the plea court correctly explained that it could sentence Currica to 30 years on each charge,
which would exceed the guidelines range. See Burt v. Titlow, 571 U.S. 12, 18 (2013) (“[A]
state-court factual determination is not unreasonable merely because the federal habeas
court would have reached a different conclusion in the first instance.” (quoting Wood, 558
U.S. at 301)).

In any event, AEDPA forecloses habeas relief unless the PCR court’s decision was
“based on” an erroneous finding, 28 U.S.C. § 2254(d)(2), and Currica doesn’t make that

showing. Say the PCR court never found that the plea court made the guidelines’ advisory

850 (4th Cir. 2011) (noting that AEDPA requires us to be “especially deferential to the
state PCR court’s findings on witness credibility,” which we won’t overturn absent error
that is “stark and clear” (cleaned up)).
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nature “clear.” We’d still be left with the PCR court’s other findings, including that (1) the
plea agreement didn’t promise a guidelines sentence, (2) the plea court ensured Currica
understood his maximum sentencing exposure, and (3) Currica’s testimony about his
subjective belief wasn’t credible. Against this backdrop, Currica hasn’t shown that the
finding he challenges moved the needle. So subsection (d)(2) offers him no relief.

B.

Turning to Currica’s subsection (d)(1) arguments, our first step “is to identify the
‘clearly established Federal law, as determined by the Supreme Court of the United States’
that governs the habeas petitioner’s claims.” Marshall v. Rodgers, 569 U.S. 58, 61 (2013).
We look to “only the holdings, as opposed to the dicta,” of the governing Supreme Court
decisions. Woods v. Donald, 575 U.S. 312, 316 (2015) (per curiam) (cleaned up).

We then “train [our] attention on the particular reasons” the PCR court gave in
denying relief. Wilson v. Sellers, 138 S. Ct. 1188, 1191-92 (2018) (cleaned up). Since
Maryland’s appellate courts summarily denied relief, we “‘look through’ the unexplained
decision to the last related state-court decision that does provide a relevant rationale.” Id.
at 1192. This points us back to the PCR court’s oral decision from the bench.

Currica faces a high hurdle in showing that the PCR court’s decision was contrary
to, or unreasonably applied, a Supreme Court holding. See Woods, 575 U.S. at 316 (noting
that AEDPA’s standard is “intentionally difficult to meet” (cleaned up)). He must show
that the PCR court’s decision was “so lacking in justification that there was an error well
understood and comprehended in existing law beyond any possibility for fairminded

disagreement.” Id. (cleaned up).

10
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(153

The decision must be “‘objectively unreasonable,” not merely wrong; even ‘clear
error’ will not suffice.” White v. Woodall, 572 U.S. 415, 419 (2014). Put bluntly,
subsection (d)(1) corrects only the most “extreme malfunctions.” Woods, 575 U.S. at 316.

As we explain, the PCR court’s decision wasn’t “contrary to,” or an “unreasonable
application of,” Supreme Court precedent. 28 U.S.C. § 2254(d)(1).

1.

The PCR court’s decision wasn’t “contrary to” Supreme Court precedent because it
didn’t “arrive[] at a result different from” a Supreme Court case with “materially
indistinguishable” facts. Early v. Packer, 537 U.S. 3, 8 (2002) (per curiam) (cleaned up).

To persuade us otherwise, Currica points to Boykin v. Alabama, 395 U.S. 238
(1969). Boykin involved a state-court guilty plea in which, “[s]o far as the record shows,
the judge asked no questions of petitioner concerning his plea, and petitioner did not
address the court.” Id. at 239.

The Court held that “[1]t was error, plain on the face of the record, for the trial judge
to accept petitioner’s guilty plea without an affirmative showing that it was intelligent and
voluntary.” Id. at 242. A silent record can’t support a guilty plea, which waives important
constitutional rights. Id. at 243. Rather, a criminal court must exercise “the utmost
solicitude . . . to make sure [the defendant] has a full understanding of what the plea
connotes and of its consequence. When the judge discharges that function, he leaves a
record adequate for any review that may be later sought.” Id. at 243—44.

The next year, Brady v. United States confirmed Boykin’s “requirement that the

record must affirmatively disclose that a defendant who pleaded guilty entered his plea

11
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understandingly and voluntarily.” 397 U.S. 742, 747 n.4 (1970). Brady affirmed the denial
of habeas relief for a federal prisoner who claimed his guilty plea wasn’t voluntary because
he feared he could receive the death penalty if he went to trial. /d. at 746—47. Brady also
claimed his plea wasn’t intelligent, because nine years after he entered it, the Court held
that the death penalty wasn’t available to a defendant who went to trial under the
circumstances of his case. Id. at 756.

The Court noted that a pleading defendant must have “sufficient awareness of the
relevant circumstances and likely consequences” of the plea. Id. at 748. But a plea can be
intelligent and voluntary even “if the defendant did not correctly assess every relevant
factor entering into his decision.” Id. at 757. In fact, habeas relief isn’t available for a
defendant simply because he “discovers long after the plea has been accepted that his
calculus misapprehended . . . the likely penalties attached to alternative courses of action.”
Id. And Brady’s plea record showed that the district court ensured he understood his plea
and that he entered it “voluntarily, without persuasion [or] coercion of any kind.” Id. at
743 n.2. The Court held that this was sufficient. /d. at 755.

Currica argues that the PCR court’s decision was contrary to Boykin and Brady
because “[n]othing in the record affirms that Mr. Currica was told he could receive a
sentence above 51 years.” Appellant’s Br. at 28. But Boykin and Brady didn’t “confront
the specific question presented by” Currica’s petition—whether his plea was voluntary
when no one told him the state sentencing guidelines weren’t mandatory. Woods, 575 U.S.

at 317 (cleaned up). And Currica’s situation isn’t “materially indistinguishable” from

12
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Boykin’s or Brady’s facts. Early, 537 U.S. at 8. So subsection (d)(1)’s “contrary to” prong
can’t help him.
2.

Nor was the PCR court’s decision an “unreasonable application” of principles
announced by the Supreme Court. When there’s no on-point Supreme Court holding to
clarify “the precise contours” of a right, “state courts enjoy broad discretion in their
adjudication of a prisoner’s claims.” Woods, 575 U.S. at 318 (cleaned up). If “a fairminded
jurist could conclude” that the state court’s decision fits the contours of the Supreme
Court’s governing principles, subsection (d)(1) affords no relief. 7d.

We acknowledge that the advisory or mandatory nature of sentencing guidelines
could affect a defendant’s maximum sentencing exposure. And this distinction could
influence whether a defendant’s plea is intelligent and voluntary.

But here, the PCR court concluded that Currica couldn’t reasonably believe that the
guidelines were mandatory or that he was entitled to a sentence between 30 and 51 years.
That’s because the plea court correctly advised him that each of his charges carried a
possible sentence of 30 years. So this isn’t a case in which Currica was clueless about the

endpoints of his sentencing exposure.> The plea court created a record about the

2 The out-of-circuit cases Currica cites in support of his argument are
distinguishable. See, e.g., Jamison v. Klem, 544 F.3d 266, 276 (3d Cir. 2008) (defendant
was never informed of a mandatory statutory minimum, even when he was correctly told
the statutory maximum); Hanson v. Phillips, 442 F.3d 789, 800 (2d Cir. 2006) (sentencing
court’s “confusing mixture of questions and statements” created too messy a record to
determine whether the petitioner was pleading voluntarily); Hart v. Marion Corr. Inst., 927
F.2d 256, 256 (6th Cir. 1991) (plea court erroneously told defendant the maximum sentence

13
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voluntariness of Currica’s plea, as Boykin and Brady require. So the PCR court didn’t
apply Boykin or Brady’s principles incorrectly, much less unreasonably.

At bottom, Currica’s petition relies on an unannounced rule that would require plea
courts to probe the minds of defendants in search of myths to bust. Boykin and Brady don’t
go so far. And even if such a requirement were “the logical next step” after Boykin and
Brady, “there are reasonable arguments on both sides,” and that’s “all [the state] needs to
prevail in this AEDPA case.” White, 572 U.S. at 427.

AFFIRMED

he could serve was 15 years when it was 75); Lewellyn v. Wainwright, 593 F.2d 15, 15 (5th
Cir. 1979) (per curiam) (defendant wasn’t informed of the maximum sentence).

14
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CALVIN F. CURRICA, #354-168, *
Petitioner, *

V. * Civil Action No. 8:16-cv-03259-PX
WARDEN RICHARD MILLER, et al., *
Respondents. *

**k*k

MEMORANDUM OPINION

Pending before the Court is Calvin F. Currica’s Petition for Writ of Habeas Corpus filed
pursuant to 28 U.S.C. § 2254. ECF No. 1. Currica, proceeding pro se, challenges the validity of
his conviction and the sentence imposed after pleading guilty to second degree murder and
carjacking in the Circuit Court for Montgomery County, Maryland. As directed by this Court,
Respondents have supplemented their Answer and filed exhibits not initially submitted. ECF
No. 15. Currica has also replied. ECF No. 18. The Court finds a hearing unnecessary. See Loc.
R. 105.6; see also Rule 8(a), Rules Governing Section 2254 Cases in the United States District
Courts; Fisher v. Lee, 215 F.3d 438, 455 (4th Cir. 2000) (petitioner not entitled to a hearing
under 28 U.S.C. § 2254(e)(2)). For the following reasons, the Court dismisses Currica’s petition
and declines to issue a certificate of appealability.

l. Background

On March 14, 2008, Currica was indicted in the Circuit Court for Montgomery County in
Case No. 109922 for murder and robbery with a dangerous weapon. On March 20, 2008,
Currica was separately indicted in Case No. 109946 for multiple counts of carjacking,
kidnapping, robbery, and first degree assault, as well as conspiracy to commit and attempt to

commit those crimes. ECF No. 12-1 at 2. On August 11, 2008, Currica, who was then

15
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represented by counsel, entered a guilty plea in both cases pursuant to a written plea agreement.
Id. at 11; ECF No. 15-1 at 2. Currica pleaded guilty to one count of second degree murder in
Case No. 109922, amended down from a first degree murder charge, and two counts of
carjacking in Case No. 109946. ECF No. 12-1 at 11; ECF No. 15-1 at 2. Counsel for Currica
and the State sent a joint plea memorandum to the Circuit Court for Montgomery County, which
included a line stating: “Guidelines: Thirty to Fifty-One Years.” ECF No. 15-2 at 1.

At the plea hearing, the court acknowledged that the pertinent guidelines, as noted in the
memorandum, were “30 to 51 years.” ECF No. 12-2 at 3 (Plea Hearing Transcript). The court
expressly advised Currica, however, that “[w]hen you are charged with second degree murder,
which is what the charge will be changed to, you are liable for a maximum penalty of 30 years in
jail or less depending on what | determine, and you can be placed on probation for any
suspended sentence | might impose.” 1d. at 10. As to the carjacking charges, the court similarly
explained to Currica that “each of these charges carries the possibility of being put in jail for up
to 30 years. Once again, | can impose whatever sentence, including jail time and a period of
suspended jail time, if I wish to do so.” Id. at 11. Currica confirmed that he understood the
court’s advisement. Id. at 10-11. Currica also confirmed that was entering his guilty plea
“freely and voluntarily.” Id. at 12.

On November 18, 2008, Currica appeared for sentencing. See ECF No. 12-3 (Sentencing
Hearing Transcript). Currica’s attorney urged the court to impose a sentence within the
guidelines, which “were calculated together with the State.” Id. at 12. The Assistant State’s
Attorney, however, recommended a sentence above the guidelines. ECF No. 12-3 at 38—-40.
Ultimately, the court sentenced Currica to 30 years’ confinement for the second degree murder

count, followed by 30 years for one carjacking offense (Count 1), and 25 years for second
2

16
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carjacking (Count 9), all to run consecutively for a total of 85 years’ imprisonment. 1d. at 56.
As grounds, the court noted Currica’s use of gratuitous violence and that he committed the
crimes in quick succession over a short period of time. 1d. at 55-56.

After sentencing, Currica mounted a series of challenges to his prison term. On
November 21, 2008, Currica filed an Application for Sentence Review by a three-judge panel,
which was denied on September 2, 2009, and a Motion for Reconsideration of Sentence which
was denied on May 7, 2013. ECF No. 12-1 at 13-15. On June 19, 2012, Currica filed a Motion
to Correct an lllegal Sentence, which was denied on July 16, 2012. ECF No. 12-1 at 14.

On June 2, 2014, Currica filed a pro se Petition for Post-Conviction Relief, which he
amended on September 22, 2014, to assert the following claims:

(1) the State and Circuit Court breached the plea agreement by recommending, and
imposing, a sentence higher than the 51 years noted in the guidelines range; and

(2) trial counsel provided ineffective assistance by failing to file an Application for
Leave to Appeal his Convictions.

ECF No. 12-4 at 1-3; ECF No. 12-5. After a hearing on the petition, the Circuit Court granted in
part and denied in part Currica’s claims. ECF No. 12-7 at 43-45. The court rejected Currica’s
contention that a breach of the agreement occurred, but granted his ineffective assistance of
counsel claim on the grounds that his defense counsel failed to appeal his original conviction and
sentence, as Currica had demanded. Id. As relief, Currica was given thirty days to file a belated
Application for Leave to Appeal. Id. at 45.

Consistent with the Circuit Court’s order, Currica filed an Application for Leave to

! The Court corrects an earlier error in stating that Currica was sentenced to 80 years. ECF No. 13 at 2.

3
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Appeal, which the Maryland Court of Special Appeals summarily denied on August 12, 2015.
ECF No. 15-4 at 2. Currica also filed an Application for Leave to Appeal the Denial of Post-
Conviction Relief as to his breach of plea agreement claim, which the Court of Special Appeals
also summarily denied on August 12, 2015. ECF No. 15-3 at 2. Currica’s final effort to obtain
relief in state court, a petition for writ of certiorari, was also summarily denied by the Court of
Appeals of Maryland on October 28, 2015. ECF No. 12-1 at 19.

On September 26, 2016, Currica filed his habeas petition before this Court, challenging
the validity of his guilty plea and imposition of the prison term which, in his view, exceeded the
terms of his plea agreement. ECF No. 1 at 8-14. Respondents urge this Court to deny the
Petition, arguing the state court properly determined that the plea agreement was not breached
and that Currica’s plea was otherwise constitutionally sound. ECF Nos. 15, 17.

1. Standard of Review

This Court may grant a petition for a writ of habeas corpus only to address violations of
the Constitution or laws of the United States. 28 U.S.C. § 2254(a). In this regard,

a federal court reviewing a habeas petition that has already been adjudicated on the

merits in state court [must] give considerable deference to the state court decision.

A federal court may not grant habeas relief unless the state court arrived at a

“decision that was contrary to, or involved an unreasonable application of, clearly

established Federal law, as determined by the Supreme Court of the United States,”

or “a decision that was based on an unreasonable determination of the facts in light

of the evidence presented in the State court proceeding.”

Nicolas v. Att’y Gen. of Md., 820 F.3d 124, 129 (4th Cir. 2016) (quoting 28 U.S.C. § 2254(d)).
In reviewing the Petition, the Court “must presume that the state court’s factual findings are
correct unless the petitioner rebuts those facts by clear and convincing evidence,” and “cannot

disturb the state court’s ruling simply because it is incorrect; it must also be unreasonable.” Id.

For a state court’s decision to be contrary to established federal law, the state court must
4
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have arrived at a conclusion contrary to the United States Supreme Court on a question of law, or
must have confronted facts that are “materially indistinguishable from a relevant Supreme Court”
case but nevertheless arrived at the opposite result. Williams v. Taylor, 529 U.S. 362, 405
(2000); see Lovitt v. True, 403 F.3d 171, 178 (4th Cir. 2005); Barnes v. Joyner, 751 F.3d 229,
238 (4th Cir. 2014). As to an unreasonable determination, a federal court “may not issue the writ
simply because that court concludes in its independent judgment that the relevant state-court
decision applied established federal law erroneously or incorrectly.” Lovitt, 403 F.3d at 178
(quoting Williams, 529 U.S. at 411). Rather, a state prisoner must show that the state court’s
ruling was “so lacking in justification that there was an error well understood and comprehended
in existing law beyond any possibility for fairminded disagreement.” Barnes, 751 F.3d at 238
(quoting White v. Woodall, 572 U.S. 415, 419-20 (2014)).

At base, for a 8 2254 claim to be cognizable, the petitioner must assert a violation of
federal statutory law or of the United States Constitution. See Wilson v. Corcoran, 562 U.S. 1, 1
(2010); Larry v. Branker, 552 F.3d 356, 368 (4th Cir. 2009) (“[I]t is not the province of a federal
habeas court to reexamine state-court determinations on state-law questions. In conducting
habeas review, a federal court is limited to deciding whether a conviction violated the
Constitution, laws, or treaties of the United States.”) (quoting Estelle v. McGuire, 502 U.S. 62,
67-68 (1991)). “The role of a federal habeas court is to guard against extreme malfunctions in
the state criminal justice systems, not to apply de novo review of factual findings and to
substitute its own opinions for the determinations made on the scene by the trial judge.” Davis v.
Ayala, 135 S. Ct. 2187, 2202 (2015) (internal marks and citations omitted).

When a state appellate court summarily affirms a reasoned lower-court decision, or

refuses a petition for review, then *“a federal habeas court is to ‘look through’ the unexplained
5
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affirmance to examine the ‘last reasoned decision’ on the claim, assuming that the summary
appellate decision rests on the same ground.” Grueninger v. Dir., Va. Dep't of Corr., 813 F.3d
517, 526 (4th Cir. 2016) (citation omitted); see also Nicolas, 820 F.3d at 129 (“We ‘look
through’ the Court of Appeals of Maryland’s summary denial of Nicolas’s petition for certiorari
and evaluate the last reasoned state court decisions rejecting the” claim.) Accordingly, as the
Maryland appellate courts summarily denied Currica’s appeals in this case, the Court looks to the
reasoned decision of the Circuit Court.

I11.  Discussion

a. Plea Agreement Claims

Currica raises three grounds for relief concerning his plea agreement. ECF No. 1 at 8-14.
Although Respondents contend the three claims “can essentially be distilled” into the single
question of “whether the circuit court breached the plea agreement” (ECF No. 12 at 18), the
Court considers each claim in turn.

First, Currica asserts that both the sentencing court and the State breached the plea
agreement which, in his view, included a binding sentencing range of 30 to 51 years’
imprisonment. Currica contends the breach occurred when the State sought, and the judge
imposed, a sentence over 51 years. In support of this claim, Currica points to the joint plea
memorandum that Currica’s counsel and the State’s attorney sent to the court in anticipation of
the plea hearing, which read in total:

Comments:

1. In Criminal Number 109922, the Defendant will enter a plea of guilty to an
amended count of Murder in the Second Degree.

2. In Criminal Number 109946, the Defendant will enter a plea of guilty to the
following:

20
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a. Count One — Carjacking; and
b. Count Nine — Carjacking.

Guidelines: Thirty to Fifty-One Years.
ECF No. 15-2 at 1.

Respondents argue that nothing in this memorandum or in the written plea agreement
stated that Currica’s plea bound the court to impose a guideline sentence. ECF No. 15 at 5.
Additionally, Respondents underscore that the written plea agreement, which Currica signed, is
silent as to the sentencing guidelines and rather states:

The Defendant will enter a plea of guilty to Murder in the Second Degree. (The

Defendant will also enter a plea of guilty to two counts of Carjacking in Criminal

Number 109946.) The Court will order a Pre-Sentence Investigation. The parties

are free to allocute at the time of sentencing.

ECF No. 15-1 at 2. Thus, Respondents contend, the only fair reading of the plea
agreement is that the parties had reached no agreement as to sentencing.

On post-conviction review, the Circuit Court agreed with Respondents and rejected
Currica’s contentions that any violation of the plea agreement occurred. ECF No. 12-7 at 43.
The Circuit Court further construed the memorandum to the sentencing court as conveying no
more than estimated guidelines. Id. at 39-40. Thus, the Circuit Court concluded that it would be
“clear to any reasonably objective person, that these are ranges only, the court at no time bound
itself in any way shape or form.” Id. at 42.

Consistent with the plain language of the agreement, the memorandum and the
sentencing court’s colloguy with Currica, the Circuit Court also noted the “immense benefit” that
Currica had received by pleading guilty to an amended second degree murder charge rather than

first degree murder which carries a maximum term of life imprisonment. 1d. at 44. Finally, the

Circuit Court determined that the plea colloquy would lead any reasonable person in Currica’s
7
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position to understand that the sentencing court was not bound by any particular range. Id. In
short, the Circuit Court found that at sentencing, Currica was told the guidelines were “advisory
only” and the sentencing court could exceed those guidelines, as it ultimately did. 1d. at 42.

In urging this Court to part company with the Circuit Court, Currica contends that the
determination was contrary to clearly established federal law set forth in Santobello v. New York,
404 U.S. 257 (1971). Santobello stands for the bedrock principle that that “when a plea rests in
any significant degree on a promise or agreement of the prosecutor, so that it can be said to be
part of the inducement or consideration, such promise must be fulfilled.” 1d. at 262. Currica
contends the reviewing court erred because his guilty plea was induced by the promise of a
sentence no greater than 51 years.

To the contrary, however, and as the Circuit Court determined, nothing in the signed plea
agreement prohibited the State’s attorney from recommending a sentence exceeding the
guidelines. Further, nothing in the plea colloquy or memorandum sent to the sentencing court
suggests otherwise. Accordingly, Currica’s claim of a promised fifty-one years simply does not
exist.

Likewise, the Circuit Court’s determination does not contravene Santobello. While “each
party should receive the benefit of its bargain” pursuant to a plea agreement, the law does not
require enforcement of promises that the State “did not actually make in the plea agreement, for
neither party is obligated to provide more than is specified in the agreement itself.” United
States v. Obey, 790 F.3d 545, 547 (4th Cir. 2015) (internal citations and quotation marks
omitted). The post-conviction court found that Currica did in fact receive the benefit of his
bargain—avoiding a life sentence without the possibility of parole—and found no evidence that

a binding agreement had been reached with respect to his sentence. Accordingly, the reviewing
8
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judge’s denial of post-conviction relief constitutes a reasonable application of the law. Currica is
not entitled to relief on this claim.

Currica next contends that the sentencing court’s failure to expressly advise him it was
not bound by the sentencing guidelines rendered his plea “not knowing and voluntary.” ECF No.
1at 12. The Supreme Court has long maintained that the validity of a guilty plea turns on
“whether the plea represents a voluntary and intelligent choice among the alternative courses of
action open to the defendant.” Hill v. Lockhart, 474 U.S. 52, 56 (1985) (citations omitted); see
also Boykin v. Alabama, 395 U.S. 238, 242-43 (1969). However, the state court’s determination
was consistent with, rather than contrary to, this principle.

At the plea hearing, the judge specifically informed Currica that the murder charge made
Currica “liable” for “a maximum penalty of 30 years in jail or less depending on what |
determine.” ECF No. 12-2 at 10. As to the other two charges, the sentencing court expressly
told Currica that each “carries the possibility of being put in jail for up to 30 years.” Id. at 11.
Finally, the court told Currica, quite plainly that he “can impose whatever sentence” and never
spoke of any limitation other than the statutory maximums. Id. Ultimately, on this record, the
Circuit Court’s conclusion that Currica had been properly advised as to the maximum potential
penalties pursuant to his plea agreement is neither incorrect or unreasonable.

In this respect, “the representations of the defendant, his lawyer, and the prosecutor at [a
plea hearing], as well as any findings made by the judge accepting the plea, constitute a
formidable barrier in any subsequent collateral proceedings.” Blackledge v. Allison, 431 U.S. 63,
73-74 (1977) (*). Accordingly, the post-conviction court’s denial of relief on this ground was
reasonable. Currica’s claim that his plea deal was not knowing and voluntary necessarily fails.

Finally, Currica maintains the sentencing court erred by not allowing him an opportunity
9
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to withdraw his plea “once the court rejected the agreement.” ECF No. 1 at 13-14. The
fundamental flaw in this claim is that the sentencing court never rejected the plea agreement.
Thus, Currica’s assertion that he was somehow denied an opportunity to withdraw falls flat,
particularly where he never actually moved for such a withdrawal. Cf. Miller v. State, 272 Md.
249, 255 (1974) (“[W]here a guilty plea has been induced by the prosecutor's agreement to make
no recommendation as to sentencing, and the prosecutor violates that agreement, the defendant
may at his option have the guilty plea vacated.”) (citing Santobello, 404 U.S. at 263).
Accordingly, Currica is not entitled to relief on this ground.
b. Writ of Certiorari Claim

As his fourth ground for relief, Currica attempts to argue that the Court of Appeals erred
in denying his petition for certiorari. ECF No. 1 at 15. This claim, however, is not premised on
an application of federal law and is thus not cognizable under § 2254. See Wilson v. Corcoran,
562 U.S. 1, 1 (2010) (“Federal courts may not issue writs of habeas corpus to state prisoners
whose confinement does not violate federal law.”). The Court must deny this claim as well.

IV.  Certificate of Appealability

Rule 11(a) of the Rules Governing Section 2254 Cases provides that “the district court
must issue or deny a certificate of appealability when it enters a final order adverse to the
applicant.” To obtain a certificate of appealability, a habeas petitioner must make a “substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see also Buck v. Davis,
137 S. Ct. 759, 773 (2017); Slack v. McDaniel, 529 U.S. 473, 483-84 (2000). When a district
court rejects constitutional claims on the merits, a petitioner satisfies this standard by
demonstrating that “jurists of reason could disagree with the district court’s resolution of his

constitutional claims or that jurists could conclude the issues presented are adequate to deserve
10
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encouragement to proceed further.” Buck, 137 S. Ct. at 773 (citation omitted).

Currica has not made the requisite showing. Therefore, the Court declines to issue a
certificate of appealability. Currica may still request that the United States Court of Appeals for
the Fourth Circuit issue such a certificate. See Lyons v. Lee, 316 F.3d 528, 532 (4th Cir. 2003).

V. Conclusion

For the foregoing reasons, Currica’s Petition is denied. A separate Order follows.

9/13/2019 IS/

Date Paula Xinis
United States District Judge

11
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CALVIN F. CURRICA, #354-168, *
Petitioner, *
V. * Civil Action No. 8:16-cv-03259-PX
WARDEN RICHARD MILLER, et al., *
Respondents. *
**kk
ORDER

For the reasons stated in the foregoing Memorandum Opinion, it is this 13" day of

September 2019, by the United States District Court for the District of Maryland, ORDERED

that:
1. The petition for writ of habeas corpus IS DENIED and DISMISSED;
2. A certificate of appealability SHALL NOT ISSUE;
3. The Clerk SHALL PROVIDE a copy of the foregoing Memorandum Opinion and
this Order to Petitioner and to counsel for Respondents; and
4. The Clerk SHALL CLOSE this case.
9/13/2019 IS/
Date Paula Xinis

United States District Judge
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PROCEEDTINGS

THE COURT: Have a seat, please. Sorry you had to
wait.

THE CLERK: Criminal 109946 and 109922.

THE CQURT: Do you need these notes?

MS. BOSSE: Good morning Your Honor, Ann Bosse on
behalf the State.

MS. CAFFREY: Jennifer Caffrey with the office of the
Public Defender, Collateral Review Division, representing Mr,
Currica, who should be here momentarily. Your Honor if I may
have just a moment to speak with my client.

THE COURT: Sure. Counsel are we ready to go?

MS. CAFFREY: We are indeed.

THE COURT: Okay.

MS. CAFFREY: Your Honor if I may begin
preliminarily?

THE COURT: Of course.

MS. CAFFREY: This case comes‘to you as a result of a
guilty plea where Mr. Currica pleaded guilty on August 11, 2008
before Judge Thompson. In the case ending in 922 he pleaded
guilty to second degree murder. 1In the case ending 946 he
pleaded guilty to two counts of carjacking. On November 18,
2008, Mr, Currica was sentenced by Judge Thompson. For the
second degree murder he received a 30-year sentence and was

awarded 270 days credit for time served. For the carjacking,
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for one of the carjackings he received a 30-year consecutive
sentence, for the other carjacking he received a 25 year
consecutive sentence, for a total sentence of B85 years. On
November 21, 2008, Mr. Currica filed a motion for modification
of sentence and an application for review of sentence by a
three judge panel. The modification request was denied by
Judge Thompson and the three judge panel dédlined to reduce Mr,
Currica's sentence.

THE COURT: Okay.

MS. CAFFREY: On June 19, 2012, Mr. Currica filed a
motion to correct illegal sentence which was denied by the
Court and on June 2, of this year, Mr. Currica filed a pro se
petition for post-conviction relief. Which is what triggered
this hearing today.

THE COURT: Okay.

MS. CAFFREY: He also filed an amended petition a pro
se supplemental petition on September 22nd, 2014.

THE COURT: Okay.

MS. CAFFREY: Your Honor the allegations we're
proceeding on today are the allegations from Mr. Currica pro se
petition, which I have sort of condensed into the following
three issues, First is with the plea was breached by the
Court, the plea agreement was breached by the Court. The
second is that, the plea agreement was breached by the State

and finally the trial counsel was ineffective for failing to
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file an application for leave to appeal.

THE COURT: Okay. '

MS. CAFFREY: Thank you Your Honor.

THE COURT: Thank you. Ms. Bosse.

MS. BOSSE: The State waives opening,

THE COURT: All right. Do you want to call
witnesses?

MS. CAFFREY: I do, Your Honor.

THE COURT: Please.

MS. CAFFREY: Your Honor at this time I call Mr.

Currica.

THE COURT: Sir please come over and take the stand.

MS. CAFFREY: You're going to go and (unintelligible)
you can take it with you if you like.

MR. CURRICA: Okay.

THE COURT: Yes, please raise your right hand and
take the oath sir. Thank you, face the clerk sir.

CALVIN F. CURRICA

Called as a witness on behalf of the defense, having been first
dully sworn, was examined and testified as follows:

THE COURT: Thank you sir. Please have a seat.

MS. CAFFREY: Good morning, Mr. Currica.

MR. CURRICA: Good morning.

DIRECT EXAMINATION

BY MS. CAFFREY:
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Q I'm just going to ask you to keep your voice up
because I'm a little bit hard of hearing and I have to be able
to hear all your answers today. Okay?

A All right.

Q Okay, thénk you. Today just for the record can you
give your full name and spell your last name?

A Calvin Fitzgerald Currica, last name C-U-R-R-I-C-A.

Q Thank you, very much. Now where are you currently
residing?
A Roxbury Correctional Institution, 18701 Roxbury Road,

Hagerstown, Maryland 21746.
Q Thank you, and are you there for the case that I
mentioned in my opening statement?

A Yes.

Q Okay. Now Mr. Currica I'm going to ask you a couple
of questions. The purpose of these questions isn’t for me to
be nosey. 1It’s so that I know the State knows and most
importantly that Judge Rubin knows that you understand what
you’'re doing today. Is that okay?

A Yes.

All right, sir. How old are you today?
28 years old.

Q
A
Q You’'re 28 and how far did you get in school?
A Graduated high school.

Q

Okay. So you can read write and understand the
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English language?

A Yes.

Q Okay, but have you had any formal legal training?
A No.

Q Okay. Today are you under the influence of any

drués, alcohol, or prescription medications that are clouding
your thinking.

A No.

Q Are you currently being seen by a psychiatrist or
psychologist that would recommend you not proceed with a court
hearing?

A No.

Q Okay. And you -- you filed a.post—conviction petition-
in this case, ig that correct?

A Yes.

0 And you and I met we discussed the issues in your
case, is that correct?

A Yes.

Q I told you that you had certain rights under the
post-conviction gtatute is that right?

A Yes.,

Q I told you have right to have one hearing and that’s
what we’re here today to do, you understand that?

A Yes.

Q I also told you that this is your last opportunity to
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raise any issues. So if you don't raise them today, you can’t
raise them in the future. Do you understand that?

A Yes.,

Q and you understand that I outlined all of your issues
for Judge Rubin and those are the only issues you're proceeding
on today, is that correct?

A | Yes.

Q Finally, you understand that if you’re successful
today, generally the remedy is that you would get a new trial
and you could get more time because you don‘t get the benefit
of your plea. Do you understand that?

A Yes.,

Q And you understand that because you're arguing a
breached plea, you could also request specific enforcement of
that plea. That's a remedy you could request. Is that right?

A Yes.

Q Okay. My understanding is that that is what you are
requesting. Is that correct? |

A Yes.

Q Okay. Do you have any questions for me or for Judge

at this time?

A No.
Q Okay. Your Honor I would submit Mr. Currica has been
qualified.

THE COURT: Ms. Bosse?
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MS. BOSSE: No questions.
THE COURT: All right. Please continue. I agree. I
so find. Thank you. |
MS. CAFFREY: Thank you.
Q Mr. Currica let me take you back when you weré first

charged with this offense. Do you remember that?

A Yes.

Q Were you incarcerated or were you able to make bail?
A I was incarcerated.

Q Okay, where were you incarcerated?

A At Clarksburg Detention -- county jail.

Q Okay. At some point did you have an attorney?

A Yes.

Q And who was that attorney?

A Rene Sandler.

Q And was that  through the office of the public
defender?

A Yes,

Q Okay. Now you have alleged that your plea agreement
was breached. Is that right?

A Yes.

0 So before we go into that, I want bring you back to
before you went to the plea hearing. Okay?

A Yes.

Q Before you went to the plea hearing did you meet with
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your attorney?

A Yes.

Q Did you guys -- what did you guys discués?

A We discussed that first of all, my attorney had told
me that the State came up with a plea agreement for me and that
I had to plead guilty to admit all charges that was being
charged against me in orxder to set the plea. And the
guidelines in the case were 30 to 51 years for all three of the
charges combined together. So, I signed the document stating
that and I agreed to it.

Q Okay. And so after you spoke to your attorney and
based on the conversation you had with your attorney, what did
you believe the Court could impose, what sentence did you
believe the Court could impose if you pleaded guilty?

A Anywhere from 30 to 51 years.

Q Okay. Now, you have alleged that the State breached
its plea agreement. Why do you, why do believe the State has
breached it's plea?

A They breached it because, they are the ones who came
up with the sentencing guidelines for the plea, and two months
later, after I excepted the plea already, which was set at
sentenéing two months after I took the plea of sentencing, the
State’s attorney specifically, the same one who came up with
the plea, asked the Court, he said Your Honor are we

allowed to disregard the honest guidelines? And the judge
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never said anything. And then the State’s attorney went on to
say well I guess we can because they're descriptive in any
event. And it was breached because this was not explained to
me before I took the plea.

Q Did you believe that the State was going to recommend
a sentence within the guidelines?

A Yes.

Q Okay. And the guidelines where they the same at
gentencing as you indicated they -- you had been presented
prior to your plea?

A No, they was not the same.

Q Okay in what way were they different?

A They were different -- I noticed it when my lawyer
had objected because after the peer (unintelligible) report had
came back, they higher. They were 45 to 70 years. And, my
lawyer had explained to the judge that they different from the
original plea letﬁer that the State'’'s attorney came up with.

Q Did you get any explanation as to why those -- the
two sets of guidelines were so different?

A They based of the pre-sentence-investigation -- I
don't have a prior record so I don’t understand why it was any
higher but the parole, state parolg and commission but I guess
raised them higher. For some reason I don't know. But she,
she had made mention that ﬁhere were, it was different and it

was outside what we had agreed to and it appears
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(unintelligible) was never part of the plea agreement.

Q Okay. Now you’'ve also alleged that the Court
breached the plea agreement. In what way did you believe the
Court breached the plea?

A Well he breached it by, by going with what the State
had recommended. Now the plea, the written plea it said that
the State was free to advocate and my understanding was within
the 30 to 51 year range. Now during the plea proceedings, the
Court, the Judge never explained that he does not have to go by
these guidelines, that he can go over them, and sentence me
outside those guidelines. He never gave me the opportunity,
which is according to Maryland Rule 4-243c, he supposed to
explain that to me. Let me know he’s not bound by the
guidelines. He can go over, and if I want to persist in the
plea I can receive a much harsher sentence. This wasn’t -
explained to me. Now, the only thing that was explained, which
by the Maryland Rules he’ supposed to do, was he explained the
maximum penalty for each charge, which is 30 years. But, he
was not saying this what I can be sentenced to, he just said
he can impose whatever sentence. But, he was explaining
whatever sentence meaning, suspend -- including jail time or a
suspended portion of a sentence. But he --

Q Now let me stop you there, you say that you

understood that there could be a suspended portion. Is that

correct?
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A Yes. He was saying that, but he doesn’t have to.
Ana he said that first of all he said he explained the second
degree murder charge. He explained the nature and the element
and how much time it carries. Now the guidelines for the
second degree murder was 20 to 30 years. SO he explained that
I could give you up to 30 years or less depending on what I
determine. Then he went on and stated that each of these
charges carries a possibility put in jail for 30 years, and he
says I can impose whatever sentence and that was it. And he --

Q And what did you interpret that to mean? I can
impose whatever sentence.

A Meaning -- he was referring to the -- he said once
again, so he was referring back to when he said jail time or
suspeﬁded sentence, but he said he is not obligated to do so.
So, that’s what he was referring back to when he meant whatever
sentence.

Q Just to be clear, what was the maximum sentence you
believed under this plea agreement, you could get?

A 51 years.

Q Okay. Did you think you could get more time if it
was suspended?

A No. Well, if it was, see that wasn’'t explained
neither but to my understanding, if he was suspending it.
Let’s say he would have given 90 years but suspend all and put

me back within the guidelines or suspend a part at what at most
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would be 51 years. It wasn't explained to me. But the based
off the record it was, the plea was 30 and no higher than 51
years. And that was for all three charges together.

Q Okay. Now you have also alleged here that .your
attorney was ineffective for failing to file an application for
leave to appeal. So after your sentence was imposed, did you
gspeak to your trial attorney? ‘

Yes.

Where did that conversation occuxr?

» 0 P

At the county jail.

Q Okay. And when you talked to your trial attorney,
did you ask that person to file motions for you?

A She -- I told her to -- because I was a layman of the
law, I told her can you -- cause at sentencing the judge
explained that you have 30 days to appeal. Now, keep in mind
within the county jail, once your sentence you leave within a
week and I went to DOC and I was at DOC for two weeks.

Q So let me stop you there. And you said that you met

with your trial attorney at the local detention center, is that

right?
A Right, before --
Q So you met with her within a week of your sentencing?
A Right.
Q And during that convéfsation, did she talk to you

about your appeal?
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A Yes, she -- I asked her can she file it for me

because I didn’t know how to do one. And she said she would.

She said she would file it for me, and this was also done. I
have a copy of the written letter that I wrote to her
concerning it. And she replied back that she would file it for
me. But I never heard from her ever since.

0 Okay. And to your knowledge, no application for
leave to appeal was filed in your case?

A It was never filed.

Q Okay. 1Is there anything else about your allegations
that you feel that Judge Rubin should know?

A Yes. As far as -- well back to the plea phase, if
the plea was explained, the Maryland Rules states that before
the plea is accepted it must be -- the terms and conditions of
the plea must be clearly agreed upon. Now as to the sentence,
it was -- all was mentioned on the record was 30 to 51 years.
He mentioned those guidelines. No other sentence at the plea
proceedings was mentioned outside of 30 to 51 years. So that
what my understanding was. And hé had, when he explained, he
said do you understand that you could be put in, there is a
possibility -- each charge carries 30 years in jail. And I
gsaid yes but that is just the maximum sentence allowable by
ljaw. But that is not the sentence that was called for in the
plea. And according the Maryland Rules, judges are supposed to

let you know, regardless of what the plea is, the maximum
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penalty provided by law. And that’s what he did. And also at
sentencing once the prosecutor asked the Court are we allowed
to go over the guidelines. The Judge never referred back to
the plea proceedings of when he mentioned the maximum sentences
provided by law to me, which he was supposed to. He never
referred back to that. He just said that guidelines are
descriptive in any event. Which ig false because you have to
—-- before I take the plea the Maryland Rule 4-243 lets you know
all terms must be explained before the defendant pleads
guilty. And --

Q Okay. So if I -- make sure I'm getting what you'’ re
saying. So, you acknowledge that the Court told 30 years was

possible for each sentence. Is that right?

A Well not possible as a sentence, I can receive --
Q Was the maximum?
A Just the maximum for each of these charges. He's

letting me know the nature and elements of the charges.

Q Okay. And the reason you think -- okay explain to me
why you didn’t think that applied to you?

A But what -- it applied as far as, he was -- it didn’t
apply to a sentence that I could receive as in prison, as far
as what my plea called for. Bug he was just going by what the
Maryland Rule require all justice to do, that you have to know
what you're pleading to, gach elemént. But, however, my plea

wasn'’t for me to be sentenced to three consecutive sentences.
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The guidelines were for all of them combined together. So I
was supposed to get one sentence. 40 years or 51 years, but he
sentenced me three consecutive sentences and made it into one
big number. And obviously the State’s attorney when he
requested the judge, he asked are we allowed to go over. My
question was, why would the State’s attorney who came up with
the plea agreement for me, have to ask the Court are we allowed
to go over. This was never brought up when the-plea was
brought to me. There was no discussions of going over any
higher. And for the State to ask this two months later, he
wasn't even sure of that fact. You see what I'm saying?

Q Okay. Your Honor I have no further questions.
This time I would ask the Court to just take judicial notice of
the file and I believe I have provided a copy of the transcript
té the Court and the State. I have asked that they would be
moved in as a joint exhibit. |

THE COURT: All right this was August 11, 2008

hearing before Judge Thompson.

MS. CAFFREY: That’s correct. And I believe there

should also be one for November 18, 2008.
THE COURT: All right they’ll both be received.
MS. CAFFREY: Thank you.

THE COURT: Ms. Bosse any questions?

MS, BOSSE: Yes. Thank you Your Honor.

THE COURT: Are those the ones gave me?
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MS. CAFFREY: Yes.
THE COURT: Do you have other copies?
MS. CAFFREY: I can make other copies.
THE COURT: I was about to write on them.
MS. CAFFREY: Go ahead.
THE COURT: You sure. We will make sure the record
containg everything.
MS. CAFFREY: Thank you Your Honor.
THE COURT: Go ahead please.
CROSS-EXAMINATION
BY MS. BOSSE:
Q Okay. Mr. Currica, Ms. Sandler came to see you, you
gaid a week, within the week? |
A Yes.
Q Exactly what did she say? What exactly did you ask
her to file? |
J:\ I asked her can she file -- I didn’t even know what
it was. I just asked her can you file an appeal for me, on my
behalf. Because she had cbjected to the sentence that was
given to me at sentencing. As far as the Breach plea agreement
part. Ms. Sandler had objected so that was reason to believe
that me being a layman of the law I wasn’'t to equipped with the
law but that was reason to believe that there was an error in
my case. And I asked can you file anlappeal for me and she

said she would. However, once she had left and we departed, I
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never heard from her and she never had explained to me that she
was no longer representing me as far as counsel. So I never
had a counsel. She terminated the process, as far as her being
attorney for me. So, I was without an attorney. I never heard
anything about --

Q Well how did you find out that were without an
attorney?

A Through studying once I got to Cumberland. Through
studying the law on my own at the library. And I had wrote to
her and she had sent me a letter asking -- I wanted to know
she’s not my attorney, she said no, some other guy was my
attorney. Somebody I had never even met. She said she was no
longer handling my case.

Q Oh, so you had a letter from her that told you that?

A Yes.

‘Q Where is that letter today?

A It should be in my -- over there. And this was about
probably a year after the fact that I had been sentenced
already.

Q May I see the letter please?

MS. CAFFREY: Your Honor may I approach the witness.
so he can identify it?
THE COURT: Of course, please. Yes.

MR. CURRICA: It might take me awhile to find it. I

got to dig through --
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1 Q Okay, well let me ask you a few more questions

2 | while you're looking at those. If you can multi-task here. If
3 | that's okay? So, you met with her within a week?

4 .\ Right.

5 Q And did you talk about filing anything else other

6 | than a appeal?

7 A No.

8 Q So she didn’t talk to you about filing a motion for

9 | reconsideration of sentence?

10 A Those were -- she filed that cause it’s in my court
11 [ dockets. She had filed that for me. I found that out after
12 | through requesting my court dockets from the clerk of the

13 || court.

14 Q So she didn’t talk to you about that. She didn’t
15 | say oh, I'm going to file a motion for reconsideration?

16 A No. Not to my knowledge.

17 Q Okay, she didn’t ask you if you wanted one filed
18 || and she just went ahead and filed it?

19 A Right. It was held in secure until I requested a

20 | hearing.
21 Q I thought you didn’t know about it?

22 A This is what I found out later on. This is what I

23 || found out later on.

24 Q and what about an application for three judge panel

25 || review?
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A That was also -- she also filed that for me. She
filed that for me --

Q She didn’t tell you about it?

A No.

MS. BOSSE: Your Honor may I see the file?

THE COURT: Sure, do you mind?

MS. BOSSE: Your file. Not her file.

THE COURT: I don’t mind. There’s a bunch of
jackets. Ms. Bosse here is another jacket, please. Okay.

Q So you’re saying that all she talked to you about was
an appeal?

A Yes. Yes she mentioned, she mentioned, she mentioned
—-- I talked to her about appeal and to the best of my knowledge
we didn’'t have a major discussion on a sentence review panel or
a three -- the Judge had made mention of these thiﬁgs, at
sentencing, at the end of my sentencing he made mention of a
three judge panel. Sentence my application, the judge
mentioned that initial record:. Now, what me and my attorney
discussed was the appeal. That’s what we had discussed.

Q So you didn’'t say to her well what’s this motion for
reconsideration of sentence. The Judge said you know you have
90 days with which to file it --

A The Judge explained all that.

Q Yes. And said you know, I can't increase it but I

can reduce it. And you didn‘t ask her to file that even though
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you were upset about the sentence you had received?

A No, see I wasn’'t too aware of sentencing law. I'm a
layman of the law. Had I been fully aware of the law, I woﬁld
have known that,

Q So, and you didn’t talk about the three judge panel,
the fact that the three judge panel could increase your
sentence or decrease your sentence?

A Not not --

Q Even though you were concerned about your sentence.
That was your complaint?

A Was about the appeal. Cause I had 30 days. I had,
see the quickest thing I could attack although about the
sentence was the appeal. So that was the major thing for me.
I didn’'t even understand how to go about that, so I just told
her can she file it being as though she was representing me.

Q So, but you didn’t care, you didn’t -- you weren't
worried about asking her to file for a reconsideration of
sentence when the Judge had told you he could reduce your
sentence. You didn’'t --

A No. It’s not --

Q You weren't concerned about that?
A I was more concerned about the appeals not that I
wasn‘'t —- of course I was concerned about the sentence that was

given. That is why I talked to my attorney about an appeal.

But you can’t file everything at one time.
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Q No. But you knew that you had 30 days to file an.
appeal.

A Right. Which I didn‘t know how too.

o] And 30 days to file an application for a three judge
panel. The Judge had told you that. Correct?

A She told me this. Right and -- but I don’t know how
to go -- see you have to understand being as though, once you
get sentencéd in Montgomery County, within a week you’re being
transferred and you going DOC. I was in DOC for two weeks., .So
that’s three weeks, I didn’t get up -- I was without, T didn’t
have a law library to go to. Once I get that up, I was in the
new MCTC in Hagerstown before I went to Cumberland and by the
time I got up there, there was -- I was on (unintell£gible)
there was no way I could get to the library within .30 days had
been up but the time I got to DOC. Let’s put it like that. So
there was no time for me to do no write or type anything. So I
explained to my attorney can you file an appeal for me. That’s
why I told her to do it.

Q And this -- and you’re saying that this Ms. Sandler
gaid yes I would. She didn’t say to you Mr. Currica, I'm yoﬁr
attorney for trial, you now have to go back to the public
defender’'s office and get them to file an application for leave

to appeal?

A No she did not tell me that. She did not tell me

that.
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1 Q Did she ever tell you that?
2 A No she did not. She never told me that. No. ©Not in
3 [ writing, not in writing she --
4 Q What -- so she didn't say that when she said I'm no
5 | longer your attorney?
6 A She never told me this when we talked, that she --
7 Q Well you’re looking for the letter right where she
8 | told you that she wasn’t your attorney anymore.
9 A I'm speaking as far as when she was my, after I was

10 || sentenced, the one time I saw her. That’s when, she never told
11 | me that then. I found this out about a year and half later on.

12 | I said that about three times already.

13 Q Okay, okay. I know and you're looking for letter --
14 A . And I'm looking for the letter right now.

15 Q You just told me she didn’t tell you.

16 THE COURT: Okay everybody just take a step back.

17 || Please.

18 MR. CURRICA: No that’s not what I said. No. No.

19 | You're confusing me. No that’s not what I said. What I said
20 | was when I met her, the only time I met her after sentencing,
21 [ right? When I explained about the appeal, she never told me

22 | she was not representing me then and there.

23 Q I understand that.

24 A About a year and a half later, the appeal time

25 | is done now. I cannot file an appeal now. It’s done. You see
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what I‘'m saying. So now this time she is letting me it doesn't
matter because now my appeal is so over the due date.

o] So she did tell you but after the 30 the days
expired? A long time after.

A Way after. And that’'s what I had said.

0 But you also knew that the recon had to be filed
within in 90 days. Correct? The motion for reconsideration of
gentence. But you didn’t talk to her about that?

A The motion -- she back I found out that was done
through court dockets like I said. From the clerk and I seen
it on there. This is how I knew the appeal was not filed.
Because everything else was filed on the court, accordance with
the court dockets, but the --

Q i How did you get access court dockets? When did
that happen?

A I wrote the clerk, I can’t remember exactly when
I did. But I wrote the clerk of the court and the clerk of the

court (unintelligible) has send me a copy for my court dockets.

Q Okay, but that was well after 30 days, 90 days -
- okay.
A All this was after, once I got settled into my

prison time.

Q So as far as you knew though, at day 30 she

hadn’t filed anything?

A I didn’t know at that time. I couldn’t.
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Q Okay, no I just -- I understand. And at day 90
you didn’t that she had filed anything?

A No I didn’t get nothing in the mail. Until I
started researching.

Q And you and she, I just want to make clear, you
talked about an appeal and did she talk to you about what
limited rights you had on that appeal?

A No. All she --

Q You can only challenge the voluntariness of the
guilty plea or hef performance?

A No. All she said was I'm going to file for you.

It was quick. She was like I'm going to file it for you. It
was only about, we only met for about 10 minutes. And she gave
me a bunch of paperwork. My pre-sentence investigation,:
transcripts, so forth like that. That was the whole purpose of
the meeting. So, and I had explained this to her.
Q All right. No further questions.

THE COURT: Thank you. Any re-direct?

MS. CAFFREY: Your Honor, nothing further.

THE COURT: Thank you very muéh gir, you may step?
down. Do you have any additional witnesses, documents or
evidence?

MS. CAFFREY: I have none Your Honor. At this time

petition arrests.

THE COURT: Petition arrests. Does the State have
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any witnesses, documents or evidence?

MS. BOSSE: No.

THE COURT: Okay.

MS. BOSSE: I hoped to have Ms. Sandler, but she is
not here,

THE COURT: All right.

MS. BOSSE: The State rests.

THE COURT: Thank youf

MR, CURRICA: May I say something?

MS. CAFFREY: Oh, well why don’'t you come --

MR. CURRICA: (Unintelligible).

THE COURT: Why don't you -- if you want to rejoin
your counsel sir, please,

MS. CAFFREY: Your Honor if I may have Court's
indulgence for one moment before I begin my closing.

THE COURT: Of course.

CLOSING ARGUMENT BY JENNIFER CAFFREY, ESQ.

ON BEHALF OF THE DFENDANT

Thank you Your Honor. Your Honor if it please this
court, the primary allegation that Mr. Currica is pursuing
today ig this idea of a breached plea.

THE COURT: This wasn’t a binding plea. So there was
no, there was no cap, there was no, it was just a straight
plea. It wasn’'t conditional, it wasn't binding. It was just I

plead guilty.
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MS. CAFFREY: Well Mr. Currica’'s position is that he
understood that it was a binding plea. And he understood that
based on the letter that was sent from the prosecutor to his
attorney, the letter that his attorney sent to him and based on
the fact that at the pre-hearing he was told that his
guidelines would be 31 to 50.

THE COURT: The plea letter that I looked at, maybe
I'm wrong. I don’‘t have it. It didn’'t -- it simply said he
would plead guilty to -- give me one second. An amended charge
and one indictment I’1l dig it out, I did look at it a minute
ago.

MS. BOSSE: It’'s the -- I think you’re loocking for
the plea memorandum. One of them is at 65.

THE COURT: 65, thank you. I was, I wanted to make
gure that it said what I thought it said. Let me just check.
Go ahead.

MS. CAFFREY: Okay.

THE COURT: Go ahead, I’'ll find it in a minute, I
don’t want to interrupt your presentation.

MS. CAFFREY: Thank you Your Honor. It is Mr.
Currica’s position that the State breached the plea agreement
when at sentencing, rather than recommending a sentence within
in the guidelines that had been originally been calculated at
30 to 51 years, that they breached in asking the Court to

exceed the guidelines and to exceed the guidelines at that
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1 | point that had been recommended to the Court of 40 to 70 years
2 | the increased guidelines, It is Mr. Currica’s position :
3 | additionally that the Court breached the plea agreement in
4 | exceeding the original guidelines range which was 30 to 51 and
5 | the Court breached it by imposing a sentence of 85 years. Your
6 | Honor I think the record speaks for itself and I’‘m going to
7 [ submit based on that and ask based on Mr. Currica’s preference
8 || that you allow him to be re-sentenced and to specifically
9 | enforce the plea agreement that he understood it to be. As for
10 | the issue of ineffective assistance of counsel, obviously we
11 | are dealing with the Strickland analysis. You have heard
12 | testimony today from Mr. Currica that he asked his attorney to
13 [ file what he called the appeal because of course he doesn’t
14 | necessarily --
15 THE COURT: Applicate, I assume you're -- I
16 | understood it to mean an application for leave to appeal
17 | because the other devices were done. The three judge panel wasg

18 | done and the motion for reconsideration I believe was a filed

19 { also.

20 MS. CAFFREY: It was indeed, Your Honor.

21 THE COURT: So those two were done.

22 MS. CAFFREY: Correct.

23 THE COURT: The only thing left I guess would be the

24 | application for leave to appeal.

25 MS. CAFFREY: &And it is Mr. Currica’s testimony today

56




Case 8:16-cv-03259-PX Document 12-7 Filed 01/31/17 Page 31 of 48

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

that he asked his attorney to file that, and then she failed to
do so.

THE COURT: How do you get over the prejudice prong
of Strickland and the application for leave to appeal on this
record?

MS., CAFFREY: I think, I think in terms of prejudice
we have to look at prejudice more in the Flandsburg (sp.
phonetic) realm as opposed to --

THE COURT: Why?

MS. CAFFREY: proving, because --

THE COURT: Flandsburg overruled Strickland.

MS. CAFFREY: No no no.

THE COURT: Every time the Court of Appeals has tried
to do that it gets ~- they come back.

MS. CAFFEY: All Flandsburg did was say that when a
defendant asks his attorney to file a motion --

THE COURT: Sure.

MS. CAFFREY: -- and the attorney fails to do so
within the time frame, that the prejudice is in the defendant
not being able to have his motion considered. It’s not that
the defendant has to prove that his motion would have been
granted. A defendant --

THE COURT: Was Flandsburg an application for leave

to appeal?

MS. CAFFREY: It was not Your Honor. It was a motion
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for modification of sentence case. Another case on point, I
think, would be the Garrison case which was an appeal case in
which the Court, and forgive me I don’'t recall whether it was
the Court of Special Appeals or the Court of Appeals.

THE COURT: Who cares?

MS. CAFFREY: But the Court basically said that a
defendant who is denied.his right to appeal does not have to
prove that appeal would have been successful. He need only
show that he was denied the ability to have his appeal
considered.

THE COURT: And the remedy here would be an
application for he could file an application for leave to
appeal.

MS. CAFFREY: For the belated application for leave
to appeal issues. I believe that is the appropriate remedy,
Your Honor.

THE COURT: Okay, I see.

MS. CAFFREY: After that, as I said earlier the
remedy that Mr. Currica is seeking today is the ability to --

THE COURT: So you are saying that under Strickland
for a failure to file an application for leave to appeal there
doesn’t have be any showing of any reasonable likelihood of
success on the matter.

MS. CAFFREY: I don'’'t think so. Not the, not for

post-trial motions. I think that the gloss that has been pgt

58




Case 8:16-cv-03259-PX Document 12-7 Filed 01/31/17 Page 33 of 48

10

11

12

13

14

15

16

17

i8

18

20

21

22

23

24

25

33

on that.by both Flandsburg and the Matthews cases --

THE COURT: Probably right.

MS. CAFFREY: Thank you, Your Honor.

THE COURT: Thank you. Ms. Bosse?

MS. BOSSE: Yes, Your Honor. I'm going to start with
the second issue first. Garrison was a case that was decided
by the Court of Appeals and involved an appeal from district
court to circuit court where there is an automatic right of
appeal. So, it’s -- and there they did say that because he had
a statutory right to an automatic appeal, he didn’t --

THE COURT: You get a trial (unintelligible}, ybu get
a new trial on the Circuit Court. If it -- was it from -- it
was convicted --

MS. BOSSE: It was from -- it may have been a
probation file --

THE COURT: Okay.

MS. BOSSE: Yes, well he got, yes, no he got a new
appeal. But I mean he got -- he didn’t have to show anything.

THE COURT: Okay.

MS. BOSSE: And I've really always taken the position

\

too that --

THE COURT: So all appellate courts have decided they

don’t need Strickland anymore? (Unintelligible).

MS. BOSSE: Well no, I -- it’s my understanding based

on there have been other cases where the Court has said, for
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appeal purposes, you know, if you have asked your attorney to
do it and he doesn’t do it then you get that. You know, you
don‘t have to come in and show prejudice. Under

Roe v Flores-Ortega if there is a failure to consult then we

look at it a little bit differently.
THE COURT: Okay.

MS. BOSSE: Once, I think that the Supreme Court,

‘indicated that defendants are entitled to file, are entitled to

the application for leave to appeal. 1In a guilty plea context,
and that they are entitled to counsel in that context. I think
that probably the better part of valor would say if he asks or

if she says I'm going to do it. I question whether that’'s the

conversation they had. I know that's what he said --

THE CQURT: Sure.

MS. BOSSE: -- but I think it is awfully convenient
that the two things that really did effect sentencing, that
could have affected the sentencing which seems to be his main
concern here, they didn’t talk about. He didn’t -- she didn't
-- he didn’t say file them for me and she didn’t say I'm going
to file them for you. The one think that is missing is that
she said Oh, I'll file an application for leave to appeal which
is a much more complicated document than a motion for
reconsideration of sentence and much more to it than what she
filed here for the three judge panel review. .And that'’s the

one that’s missing. But, I agree, if he is entitled to relief
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on that ground, he should have 30 days from the date of the
Court’'s order to filé an application for leave to appeal. He
has to go to the public defender’s office and request them to
do it. And I suspect that’s what Ms. Sandler told him in that
letter, years later but he wasn't able to produce that.

THE COURT: Okay.

CLOSING ARGUMENT BY ANNE BOSSE, ESQ.
ON BEHALF OF THE STATE

Your Honor in Case No. 109922C at Docket Entry -- I
just had it -- 39 is the memorandum to the court with regard to
the guilty plea. 1In that case and then it’s at Docket No. 65
for Case No. 109946C and that memorandum as you will see talks,
there are comments one, he’ll be entering a plea of guilty to
amended count of murder in the second degree, two he will enter
a plea of guilty to Count 1 Carjacking and Count 9 Carjacking.
And then it just says guidelines 30 to 51 years. You’'re right
there was no binding plea agreement in this case and there is
nothing in the words that were said by Judge Thompson --

MR. CURRICA: (Unintelligible).

MS. BOSSE: -- to suggest otherwise, he said I can
give you up to 30 years. I can give you what I want for the
murder and for the carjacking. So he was -- his exposure was
explained to him on the record. There was never -- nobody ever
gaid that the Court was bound by guidelines and so I would ask

the Court to deny relief on the first claim or the claims of
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breach of agreement and I guess you could really deny -- I read

these as sort of a Baines Cuffley situation where the Court has

said well if you exceeded, if you have exceeded what's been
agreed to then it‘s an illegal sentence.

THE COURT: All right.

MS. BOSSE: So, I'm not sure I really made a waiver
argument but a breach of a plea should have been raised in the
application for leave to appeal. As it turns out he raised it
in the motion to correct illegal sentence directed to the Court
and the Court denied those motions. I mean this claim has
already been litigated once in a different context. I don’t
know that --

MR. CURRICA: (Unintelligible).

MS. BOSSE: -- goes to the extent that it can be said
to have been finally litigated because there was no appeal.
Aithough the lack of an appeal from the motion to correct an
illegal sentence could be viewed as a waiver. But in any
event, the claim has no merit and should be rejected. And the
second claim, I‘m asking the Court to reject that one toco. I'm
asking the Court to find that it’s just incredible that Ms.
sandler would say she would file the one thing that she didn’t
file and when they didn’t even have a discussion about the
other two. But in any event, if the Court is inclined to gfant
it, give him 30 days from your order, and make it very clear to

him that he is entitled to counsel and he should go to the
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THE COURT: Thank you. Any rebuttal argument?

MS. CAFFREY: None Your Honor.

THE COURT: Thank you. We can take a recess and
consider this matter. Thank you.

THE CLERK: All rise.

(Recess)
JUDGE'S RULING

Thank you. Madame Court this is my ruling. I have
two cases before me today. Criminal No. 109922 and 109946 that
have been consolidated for the purposes of this post-conviction
hearing. The following are findings. In -- I find that in
109922 on March 14, 2008, the Grand Jury returned an indictment
against the defendant, containing two counts; Count 1 was
murder, originally, common law, and Count 2 was robbery with a
dangerous weapon in violation of 3-403 of the Criminal Law
Article. I believe, unless somebody would be pleased to
correct me that the penalty for murder at common law is life in
prison. I believe that has been the law for a long time.

In the other Case 109946, I find that an indictment
was returned by the Grand Jury on March 20, 2008, Count 1
alleged that the defendant committed the crime of carjacking in
violation of section 3-405(c) of the Criminal Law Article.
Count 2 was alleged that he conspired with one Harrison Bryant

to commit carjacking. Count 3 of that indictment charged the
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defendant with kidnapping, Count 4 charged him conspiracy to
commit kidnapping, Count 5 charged him with robbery with a
dangerous weapon, Count 6 charged him with conspiracy to commit
robbery with a dangerous weapon. Count 7 of that same
indictment a charge the defendant with assault in the first
degree. Can I have the Criminal Law Article? Count 8 of that
indictment in 0109946 charged the defendant with conspiracy to
commit first degree assault. Count 9 charged the defendant
with a separate event of carjacking against one Dane Bulloch,
B-U-L-L-0-C-H on February 17, 2008. Thank you.

Continuing, Count 10 of that indictment charged the
defendant with conspiring to commit the additional act of
carjacking. Count 11 charged the defendant with kidnapping,
Count 12 charged the defendant with the conspiracy to commit
kidnapping, Count 13 charged him with robbery with a dangerous
weapon, Count 14 charged him with conspiracy to commit robbery
with a dangerous weapon. Count 15 of that indictment 0109946 I
find charged him with attempted carjacking, Count 16 conspiracy
to commit carjacking, Count 17 with intent to kidnapping and
Count 18 with a conspiracy to commit kidnapping. Count 19
charged him with attempt to commit robbery with a dangerous
weapon, Count 20 charged him with conspiracy to commit robbery
with a dangercus weapon, Count 21 charged him with an assauit
in the first degree upon a different alleged victim, one

Crystal Viney, V-I-N-E-Y, and Count 22 charged the defendanp
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with conspiracy to commit assault in the first degree, on or
about February 19, 2008,

Those where the charges that the defendant I find was
facing at the time he decided to enter a plea in this case. I
find that on August 11, 2008 the State of Maryland and the
defendant attender to the court of the fact that they had
reached a plea agreement. Court was advised the following that
in lieu of all the aforesaid charges that in criminal number
109922 the indictment would be amended down from common law
murder which carries life imprisonment --

MR. CURRICA: It Wasn't proven.

THE COURT: -- up to life imprisonment, to murder in
the second degree. And then in criminal number 109946 which
was the indictment which had the collection or basket of
charges the defendant will plead guilty to two counts only;
Count 1 carjacking and Count 9 carjacking. In the plea
agreement it is correct that the estimated guidelines were 30
to 51 yéars, although it doesn’t provide any additional
information in that regard. On August 11, 2008 also both
counsel asked for and the court entered a consent oxder setfing
the plea proceeding to be August 11, 2008 at 1:30 pm. I find
that the parties appeared on that date before Judge Durke
Thompson. The Court in that case made it clear. I find that
this was not a binding plea agreement that had been tendered to

the Court, this was not a plea agreement that had any cap, @his
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was not a plea agreement that the Court had agreed in advance
he would or wouldn’t do anything in particular. Here I find
the Court correctly advised the defendant of the, not only the
elements of the offenses to which he was tendering his plea,
but the maximum penalties allowed by law and there is nothing I
find in the transcript, which I have read in its entirety,
which would give, which would leave a reasonable person to
believe, a reasonable person in the defendant’s position, that
Judge Thompson had agreed to do anything other at sentencing
then listen and decide the sentence and not impose a sentence
that was not allowed by law. But the numbers of years was not
agreed to and Judge Thompson agreed to nothing, except to give
the defendant, I find a legal sentence,.

Of additional note, the court made it clear on page 6
that the defendant had reviewed fhe indictments, the charging
documents in the case. Page 7, the Court was satisfied that
the defendant had sufficient time to consider not only
indictments but also the entry of a guilty plea that he had had
adequate time to discuss all of these matters with his lawyer,
I find, that he acknowledged to Judge Thompson that he was
satisfied with counsel’s representation in this case. The
Court on page 11 specifically advised the defendant that the
indictment in the murder case had been amended down, I find to
murder in the second degree, which as a standglone crime has a

maximum statutory penalty of 30 years not life. The Court made
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it clear that he could or might impose a maximum that could
possibly be suspended, he could possibly be placed on probation
and was clear that gquote “I'm not obligated to any of that, do
you understand, answered yes.” Judge Thompson went on to
describe the elements of the offense continue on page 11 I f%nd
that Judge Thompson made it clear to the defendant that the
each crime of carjacking carries a maximum penalty of 30 years
in jail page 11. Page 12 he said specifically so each of these
charges carries the-possibility of being put in jail for up to
30 years, the each of these charges refers to the two
carjacking counts to which the plea was being tendered. Judge
Thompson clearly said quote “Once again I imposed whatever
sentence including jail time and a period of suspended jail
time if I wish to do so, do you understand that, answer yes.”
Judge Thompson went on to give additional advisements that are
required by law.

There were no objections to the State’s elocution.
The Court went on to request a pre-sentence investigation as 1is
appropriate in this case, and deferred sentencing to November
18. One of the parties appeared before Judge Thompson Novembexr
18, 2008. I have reviéwed the transcript of the sentencing
proceeding. I find counsel for the defendant allocuted on his
behalf. 1In this case, counsel for the State allocutedlbut then
played for Judge Thompson, I find apparently a tape of the

interrogation proceedings. So that, apparently Judge Thompson
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could get a flavor of the defendant’s views and positions about
the things which brought him before the court. That took some
time. The State did ask for a sentence I find exceeding the
guide lines and it is true that the guide lines range stated in
the initial plea memo is different from the guide lines range
appended to the sentencing matters., But I find it is clear to
me, and clear to any reasonably objective person, that these
are ranges only, the court at no time bound itself in anyway
shape or form. I find to, one give a sentence within the guide
lines or two, attach any particular significance to any
particular guide line ranges. Judge Thompson was clear that
the guide lines, I think his -- that they were advisory only.
Some judges give them more weight than other judges which they
are entitled to do under the circumstances. Thereafter the
sentence, the sentences that we bring us here today were
imposed on page 56. Judge Thompson. advised the defendant as
follows, line 14, you have 30 days to file an application for
leave to appeal, you also have 30 days to request a three judge
panel. He was specifically the panel may diminish, may keep
the sentence the same, or increase the sentence. Judge
Thompson also advised the defendant, line 19 that you have 90
days to file or to request a reconsideration. Judge Thompson
also specifically advised that the defendant that under the
then extant parole guide lines he could not be considered for

parole until he had served 50 percent of his sentence. I find
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1 || that Docket Entry 50 No. 109922, there is a signed notice,
2 | signed by the defendant, that paragraph two, he had 30 days to
3 | file an application for a leave to appeal, so Judge Thompson
4 | told him he had 30 days to file an application for leave to
5 || appeal and he acknowledged in writing he had 30 days to file an
6 | application for leave to appeal. I find thereafter that
7 | counsel, (unintelligible) counsel for the defendant in fact
8 | filed an application for sentence review by a three judge panel
9 || which was considered by Judges Harrington, Mason and Judge
10 | Delius and that motion was denied, that application was denied.
11 | There was a request for reconsideration timely filed, which was
12 || denied. There was a motion with the trial court to correct an
13 | illegal sentence, that motion was denied. The three claims
14 || before me today, first it is alleged that the plea agreement
15 | was breached by the State. It is alleged that the plea
16 | agreement was breached by the judge and the third claim is that
17 || his trial‘counsel was ineffective under Strickland and its
18 | prodigy, for not honoring his request which he says he made to
19 | file an application for leave to appeal with the Court of
20 || special appeals.
21 This case I have considered it and conclude that
22 | there was no violation of the plea agreement by either the
23 | State or by the judge, the document, the documents in the case
24 are clear. There is no basis in my judgment for, an objective

25 || basis for any reasonable person to conclude that the Court was
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capping a sentence was binding itself to any sentence that
would, would sentence him within the guide lines, in fact the
court made it clear the guide lines are guide lines advisory
only and I don’t have to that. So based on the evidence of
record, and I respectfully, I've listened carefully to the
defendant’s testimony and do not accredit the testimony that he
gave me today with respect to his subjective views. I find
that he knew, according to Judge Moreland (phonetic sp.) damn
well what he was pleading guilty to, he received an immense
benefit by, I find entry into this plea, because he dodged a
possible sentence of what I call life plus plus which means you
don’'t get out. A conviction in this case could have resulted
easily in a life plus plus sentence, meaning life really means
life. |

Most sentences in Maryland, bear no relationship to
what the judge says. But when the judge constructs a sentence
which a trial court easily could have done here of life plus
plus, that has some meaning. I will however, allow him to file
belated application for leave to appeal i.e. the record. I am
persuaded that this is a case where there would be no good
reason, frankly not to file an application for leave to appeal.
It is not that it would necessarily successful but all the
other and appropriately so, bases where touched to which is a
euphemism, I mean it’s perfectly whatvlawyers gshould do, three

judge panel, motion for reconsideration, motion to correct,
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obviously a good lawyer will do that here. I conclude it was
simply missed. So, I will give him time to do that. This )
transcript will be the opinion in the case, as soon as it is
transcribed, I will sign an order incorporating it by referénce
and following with the Circuit Court and the 30 days will run
from that date, I believe. Counsel.

MS. CAFFREY: Do you want me to prepare the order and
submit it to counsel and then ;-

THE COURT: Would you do that? Would counsel get

together --

MS. CAFFREY: Yes

THE CQURT: -- on the order and --

MS. CAFFREY: 30 days from the date of the- order is
filed --

THE COURT: Right so --

MS. CAFFREY: -- to file his application for leave to
appeal.

THE COQURT: Sir, I want to let you know that you
need -- I'm granting your request in part, so you need to

contact, I don’'t know whether this particular counsel will or
won‘t do it but, I’'m advising you and if there is any questions
now would be a good time. That you need to contact the office

of the Public Defender and request -- and tell them that I’'ve

given you this opportunity to file a belated application for

leave to appeal for Court of Special Appeals and ask them to
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represent you. You need to do that so it sets the wheels in
motion. They can assign counsel to your case, they can calﬁ up
from the record all the pieces. This is, this is -- it’s not a
one page document, it’s a serious lawyerly collection of papers
it needs to be put together so they need time to do it. 5o I
urge you to do that. I suspect that they will represent you,
because I suspect given that you are incarcerated in the length
of your sentence. But you have to reach out to them. Okay?
Do you have questions about that?

MR. CURRICA: I understand.

THE COURT: Because this is never going to come
around again and I don’t want you to miss this opportunity.

MR. CURRICA: So, when would I be -- when would a
transcript be transcribed?

" THE COURT: I have no idea.

MR. CURRICA: The order date (unintelligible).

MS., CAFFREY: In the normal course it takes at least
20 days to get a transcript. But --

THE COURT: But in about 20 days, sir, so we could
figure that given the holidays within 30 days or so the
transcript will be prepared. I will sign the order and it’'s
from that date that the clock starts running. But you have
advance notice of that, So you don’t have to burn any of your
30 days contacting the Public Defender.. You can contact thgm

now.
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MS. BOSSE: And Your Honor for the record our office,
the Collateral Review Division will maintain this case.

THE COURT: Thank you so --

MS. BOSSE: 1I'll be filing that for him.

THE COURT: You're covered, they will file.

MS. BOSSE: Okay.

THE COURT: Will you file an application for leave to
appeal?

MS. BOSSE: I will file that for him.

THE COURT: Public Defender’'s office will file an
application for leave to appeal. That'’s terrific, good luck to
everybody. Thank you very much. Thank you for your time.

MS. BOSSE: Thank you, Your Honor. Okay.

THE CLERK: All rise. _

MS. BOSSE: ©Now, you will have 30 days from the date
that that order’s filed to apply for application for leave to
appeal from the guilty plea.

MR. CURRICA: Yes.

MS. BOSSE: You will also have 30 days from the date
the (unintelligible) filed to file an application for
(unintelligible) .

(End of requested portion of proceeding.)

73




" Case 8:16-¢v-03259-PX Document 12-7 Filed 01/31/17 Page 48 of 48

48
_i Digitally signed by Lori A. Harnage

DIGITALLY SIGNED CERTIFICATE
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duplicated electronic sound recording of the proceedings in the
Circuit Court for Montgomery County in the matter of:

Criminal No. 109922 & 109946
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By:
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74




~ "Case 8:16-cv-03259-PX .Document 12-2 - Filed- 01/31/17 Page-1 of 26

IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND

______________________________ %
STATE OF MARYLAND :
V. : Criminal Nos. 109922
3 and 109946
CALVIN CURRICA, :
Defendant. -
______________________________ x

Rockville, Maryland

August 11, 2008

WHEREUPON, the proceedings in the above-entitled
matter commenced

BEFORE: THE HONORABLE DURKE G. THOMPSON, JUDGE

APPEARANCES:

FOR THE STATE:

CYNTHIA BRIDGFORD, Esqg.

JOHN MALONEY, Esq.

State's Attorney's Office

50 Maryland Avenue, 5th Floor
Rockville, Maryland 20850

FOR THE DEEFENDANT :
RENE SANDLER, Esq.
Sandler Law, LLC

27 West Jefferson Street, Suite 201
Rockville, Maryland 20850

DEPOSIﬁ%ON SERVICES, INC.




am

" Case 8:16-cv-03259-PX Document 12-2. Filed 01/31/17 Page 2 0f 26~ -

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEE®EDTINGS

THE CLERK: All rise. The Circuit Court for
Montgomery County is now in session. The Honorable Durke G.
Thompson presiding.

THE COURT: Please be seated (unintelligible) this
afternoon, ladies and gentlemen.

THE CLERK: Criminal Case No. 109946 and 109922,
State versus Calvin Currica.

MS. BRIDGFORD: Cindy Bridgford on behalf of the
State with Mr. John Maloney.

MS. SANDLER: Rene Sandler on behalf of Mr. Currica,
who's present.

THE COURT: All right. It's my understanding that in
lieu of motions this afternoon that we will proceed to a plea.
And I'd be happy to receive the terms and conditions unless
there is a plea memo, but I'm not aware there is one.

MS. BRIDGFORD: Your Honor, I had one walked through

today and signed by Judge Harrington. This is the only copy I

have, so --
THE COURT: We'll make a copy of it, so if you can --
MS. BRIDGFORD: Thank you very much.
THE COURT: -- pass it up to me. All right. Thank
you. |

All right. Th%%gourt understands from the
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memorandum, which is indeed entered into by counsel, that in
Criminal No. 109922, the defendant will enter a plea to an
amended count of murder in the second degree.

And in Criminal No. 109946, the defendant will enter
a plea to the following.

That is, Count 1, carjacking:;

Count 9, carjacking.

And the guidelines are 30 to 51 years. And I
presume, by implication, that means the Court is entitled to
consider the usual factors, such as suspended time and terms
and conditions of probation if it's appropriate.

MS. SANDLER: That's correct.

THE COURT: Is that, is that --

MS. BRIDGFORD: That's correct.

THE COURT: Okay. All right. 1In that case, then
we'll -- and my understanding is that we're not going to
proceed to disposition. I think for obvious reasons that's
probably not.

All right. Mr. Currica, is that how your name is
pronounced, sir?

MR. CURRICA: Yes.

THE COURT: All right. If you'll stand, please, sir.

As I've indicated, your counsel and the State have
said that you intend to enter a plea of guilty today.

MR. CURRICA: Yes.
77
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5
THE CQURT: And that plea of guilty would be in both

cases that are pending against you.

The first thing I want to say to you is that you're
not obligated to enter a plea of guilty in this or any case to
these or any charges. You may stand trial on these charges and
any other charges that are pending against you and assert
whatever defenses that you may have, but you're not obligated
to do that either. You can admit your guilt. And to the
extent that it represents a disposition of less than all
charges, and I assume by implication there would be a nol pros
of any other charges that are pending, you may do so.

Is it your wish to enter the plea of guilty today?

MR. CURRICA: Yes.

THE COURT: All right. Now, Mr. Currica, I'm going
to be asking you some questions. You probably have gone over
these with your attorney, but if you have noﬁ, yoﬁ may ask your
attorney's assistance in answering any of these guestions. And
if you want me to repeat any of the questions, I'll be happy to
do so.

These questions that I'll be asking you are to assure
me that, number one, you know what you're doing, and number
two, that the rights that you have in connection with any kind
of proceeding and the, particularly the rights that you have in
connection with these charges are known to you, so that, you

know, later on we wouldn't want to have to say, “well, I didn't
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understand what I was doing, because I didn't know what, what
this meant I was doing.”

With that, I'm going to ask that you be sworn before
we proceed with the questioning.

THE CLERK: Please raise your right hand.

CALVIN CURRICA

the defendant, having been first duly sworn, was examined and

testified as follows:
VOIR DIRE EXAMINATION
BY THE COURT:
Q All right, sir. How old are you?
A Twenty-two.
Q How far have you gone in school?
A I graduated.
Q All right. You graduated from high school?
A High school.
Q Okay. Now I presume that means you read and write
without difficulty.
A (No audible response.)
0 Is that true?
A Yes.
0 All right. Have you seen the charging documents in
these cases, the indictments?
A Yes.
Q Have you reviewed them?
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A Yes.

Q Have you talked to Ms., Sandler about them?

A Yes.

Q And have you had sufficient time to consider not only

the indictments but also the entry of a plea of guilty today?

A Uh-huh.

Q And yocu've had adequate time with Ms. Sandler to
discuss that?

A Yes.

Q All right, sir. And are you reasonably satisfied
with her representation thus far?

A Yes.

Q Okay. Have you ever been treated for any mental or
emotional condition?

A Yes.

Q Can you tell me what that is? What you recall about
that?

A ADHD.

0 ADHD. All right. That means that you had difficulty
keeping attention at times, is that right?

A Right.

Q Okay. And you were kind of hyper a little bit?

A Uh-huh.

0 Are you taking any medication for that at the present |

time?
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A Yes.

Q What do you take?

A I take Zonoff, and I can't remember the other name.

Q If I were to ask you, well, let me ask you, do either
of these medications or your condition interfere with your
ability to understand what I'm saying to you at the present
time?

A No.

Q So you're following along with what I'm saying
without difficulty.

A Right.

Q Okay. You're not under the influence of drugs or
alcohol at the present time, are you?

A No.

0 Okay. Now, Mr. Currica, you are, by entering a plea

of guilty, surrendering certain rights that you would otherwise
have. Remember, I told you that you would be entitled to go to
trial if you wanted to do so. If you were to go to trial, it
would be a trial before a judge such as myself, or before a
jury consisting of 12 persons picked at random from the
residents of Montgomery County. And it's your choice as the
defendant to pick which forum the trial would take. You
understand that?

A Yes.

Q At the time of the trial, the State, if they're going
81
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to prove you guilty, they must prove you guilty beyond a
reasonable doubt. And, in the case of a jury, that means all
12 persons on that jury would have to agree you were guilty to
that extent. You understand that?

A Yes.

Q All right. When you enter a plea of guilty, you are
also going to give up the rights to what's called a pretrial
hearing, which I was trying to remember whether or not we've
had one in this case. I don't, I think that's what was
scheduled this afternoon.

MS. SANDLER: We had motions today, and then we had
motions in the other case later this week.

THE COURT: Right. Okay.

BY THE COURT:

Q These two motions hearings won't be held, because
you're entering a plea of guilty. But at those motions
hearings, what you would be entitled to do is to challenge
whether or not the police acted lawfully and constitutionally
in identifying you at any point in time, taking any statements
from you at any point in time, or making any seizure of your
person or your property at any point in time.

But that would be for a trial. But because there
will be no trial, there will be no such pretrial hearing. You
understand that?

A Yes.
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Q All right. ©Now, when you enter a plea of guilty, you

also give up certain appellate rights. An appeal ncrmally can
follow from a conviction in a criminal action. And that's an
appeal generally to the Court of Special Appeals. And you have
a right to do it.

When you enter a plea of guilty, it's a much more
limited right. You may only appeal from a guilty, I mean, a
plea of guilty if the appellate court permits it. And that
plea of guilty, I'm sorry, that appeal may only raise the
issues of whether or not this Court has jurisdiction to hear
this matter, whether it is properly before this Court, whether
or not this plea discussion or dialogue that we're having right
now was correctly conducted by me, whether you've been
adequately advised by your trial counsel up to this point, and
finally, whether or not the sentence I will impose in this case
is a lawful sentence. And that's the only things I may
consider, or rather that an appellate court may consider. You

understand that?

A Yes.
Q Okay. We're talking about an appeal, not me, but an
appeal.

All right. Now by entering a plea of guilty to these
charges, it can affect your right to remain in this country, in
the United States, if you are not a United States citizen.

Have you discussed this with Ms. Sandler?
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1 A Yes.
2 Q - All right. When you are charged with second degree
3 || murder, which is what the charge will be changed to, you are
4 liable for a maximum penalty of 30 years in jail or less
5 || depending on what I determine, and you can be placed on
6 [ probation for any suspended sentence that I might impose. 1In
7 || other words, I'm entitled to impose a sentence that would
8 include a component or a part of it that would be suspended.
9 || I'm not obligated to do that. You understand that?
10 A Yes.
11 Q All right. Now the crime of second degree murder is
12 | the intentional killing of another human being. And it does
13 | not require that you have premeditation, or that it occur in
14 | the case of a felony. That's not, that's murder in the first
15 || degree. We're talking about murder, the intentional killing of
16 || another human being. You understand that?
17 A Yes.
18 Q All right. In Criminal No., that's in Criminal
19 |1 109922, 1In Criminal 109946, you're charged with two counts of
20 | carjacking.
21 THE COURT: And counsel, you're going to have to help
22 |me. The maximum for carjacking is?
23 MS. SANDLER: 30.
24 THE COURT: 30? I thought it was 25, but 30 years.

25 | All right.
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BY THE COURT:

Q All right., So each of these charges carries the
possibility of being put in jail for up to 30 years. Once
again, I can impose whatever sentence, including jail time and
a period of suspended jail time, if I wish to do so. You
understand that?

A Yes.

Q All right. ©Now carjacking is the taking of another's
automobile by force. You understand that?

A Yes.

Q All right. And that involves the presence, I think,
of the victim in or about the vehicle when it is taken. So you
understand those elements of that crime?

A Yes.

Q All right. And that's the two charges.

Now, if I place you on probation for any period of
time, you will be required to report to a probaiion officer.
You'd be required to stay employed or stay in school. You'd be
required to obey all laws, not further violate any laws, not
carry any weapons and not possess any weapons, including
firearms, and to follow any special instructions that I may
impose as a part of your probation.

If you do not do these things and you're brought back
before me, and there's a hearing held, and it's determined that

you violated these, these conditions of probation, you can be
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returned to jail for the, up to the balance of the time that

may have been suspended. You understand that?

A Yes.

Q Are you currently on parole or probation on any
charges?

A No, sir.

0 All right. In connection with these charges, has

anyone threatened you in any way or coerced you in any way to
enter a plea of guilty?

A No.

Q Has anyone told you I will treat you more differently
or differently, not more differently, than that which has been
described here in court?

A No.

Q Has anyone told you I will treat you more leniently
or go easier on you because you're entering a plea of guilty,
other than what has been said here in this court?

A No.

Q All right. Now I've explained to you the elements of
the charges. You know what took place. You've had the benefit
of Ms. Sandler's counsel of law. Considering the facts as you
know them, the elements of the crime, and the legal advice that
you have received, are you entering this plea freely and
voluntarily?

A Yes.
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14
Q And for no other reason than as you understand the

facts and the law that you are guilty of the charge in Criminal
109922, second degree murder, and guilty of the two charges in
109946, carjacking under Count 1 and carjacking under Count 97?
A Yes,
Q All right. You may be seated.

(Witness excused.)

THE COURT: I'm going to hear from the State as to
what the State says it would have proven had this matter gone
to trial.

MS. BRIDGFORD: Thank you, Your Honor. If the matter
had proceeded to trial in Criminal No. 109946, the State would
have presented testimony that a Mr. Jorge Medrano (phonetic
sp.) on February 1lth of 2008, at about 6:47 in the evening,
contacted the police to report a carjacking that had just
occurred to him.

He was in the 12500 block of Crystal Rock Drive when
police responded. He was bleeding from his right leg that
appeared to have a stab wound.

He told police that he had arrived home that evening

in his 2000 Acura Legend, his home is located at 18862 Bent

Willow Circle in Germantown, Montgomery County, Maryland, that
as he was exiting from his vehicle he was approached by two
black males.

The first black male asked Mr. Medrano if he could
87
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use his cell phone. Mr. Medrano told the black male, "No."

And as he was doing that, the black male produced what Mr.
Medrano would describe as a large serrated kitchen knife and
threatened Mr. Medrano, forcing Mr. Medrano into the backseat
of his own vehicle,.

The second suspect got into the driver's seat of the
vehicle, and the three drove to a 7-Eleven located on Watkins
Mill Road, at which time suspect number one, who was in the
backseat with Mr. Medrano, threatened him with the knife
forcing Mr. Medrano to provide an ATM card and a PIN number,
while the suspect number two, who had been driving that car,
went into the 7-Eleven and attempted to withdraw money.

Suspect number two came back out, because the PIN was
incorrect. Suspect number one stabbed Mr. Medrano in the right
leg. Mr. Medrano gave another PIN number, and suspect number
two was successful at withdrawing funds from the ATM inside the
7-Eleven, at which point, the suspects drove Mr. Medrano to the
12500 block of Crystal Rock Terrace in Germantown, Montgomery
County, Maryland. They released him, but drove off in his
Acura. It was later found on Gray Eagle Court very close by
unoccupied.

Mr. Medrano suffered, as I said, a laceration to his
right leg, which required stitches to repair.

On February 17th, at about 11:19 p.m., police were

again contacted by a Mr. Dwayne Bullock. Mr. Bullock was using
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1997 Saturn, to the 12600 of Eagle, Gray Eagle Court on
February 17th of 2008. As he was exiting, he was also
approached by two black males.

The first of the two immediately displayed a large
serrated kitchen knife, forced Mr. Bullock into the backseat.
The other person, the other black male got into the driver's
seat. Mr. Bullock described how his front feet, and Mr.
Bullock is a rather large man,-his feet were kind of wedged
between the two front seats, while the first suspect held a
knife at him demanding his ATM card.

Mr. Bullock was taken to Chevy Chase Bank, which is
located at 19781 Frederick Road, and money was withdrawn from
that bank. Another attempt was made at withdrawing money at a
second bank, but that was unsuccessful. Mr. Bullock was then
released in the dead end of Afternoon Drive.

ATM cameras at the Chevy Chase Bank captured one of

the two suspects using Mr. Bullock's ATM card. And a clothing

There were also ATM images from the 7-Eleven. All of this was
provided to the 5 DSAT (phonetic sp.) team and other police

units of Montgomery County police. Both Mr. Bullock and Mr.
89

16
his 9-1=-1, or excuse me, his cell phone to call 9-1-1. He
said that he was at the dead end of Afternoon Drive in
Germantown, Montgomery County, Maryland. Officers responded.

Mr. Bullock advised that he had driven his vehicle, a

description of that person was developed from those ATM images.
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Medrano also provided descriptions of the two suspects.

Based upon this information, as well as field
interviews that were conducted on the date when Mr. Medranoc was
carjacked, suspects were developed. And as I said, this
information was given to 5 DSAT team. On February 20th of
2008, a Sergeant Massen (phonetic sp.) of the 5 DSAT team
observed a person wearing the exact clothing that had been worn
during the carjacking of Mr. Bullock.

This person was, there were two people. They also
matched the physical description of the two suspects, as
identified by Mr. Bullock and Mr. Medrano. Those two suspects
were stopped. They were identified as the defendant, Mr.
Calvin Currica and Mr. Harrison J. Bryant.

Both were arrested. They were advised of their
rights. During the course of the interviews, both admitted to
the carjackings. In addition, during a search incident to
arrest of Harrison Bryant, the car key to the 1997 Saturn owned
by Mr. Dwayne Bullock was recovered from Mr. Bryant.

Mr. Bryant also advised the police where that vehicle
could be located. And it was located blocks from where the two
individuals were arrested.

All these events occurred in Montgomery County,
Maryland.

Your Honor, if the matter in Criminal No. 109922 had
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proceeded to trial, the State would have presented testimony

that police received a call for what was initially reported as
an unconscious person at an apartment building at 13515 Georgia
Avenue in Silver Spring, Montgomery County, Maryland. The
person was described as being in the floor of the basement of
the building outside of an apartment and a laundry room.

First responders responded, as well as a maintenance
person from the apartment complex. They found this person
deceased. This person was later identified as a Gerald Lekio
{(phonetic sp.).

Mr., Lekio's body was transported to the Medical
Examiner's Office in Baltimore and an autopsy was performed.
His death was ruled a homicide, and the manner of death was
sharp force injuries. There were approximately 14 stab and
cutting wounds to Mr. Lekio's body.

Police received an anonymous tip that a person by the
name of Calvin Currica had been involved in Mr. Lekio's murder.
This investigation was going on at the same time as the
investigations of the carjackings of Mr. Bullock, excuse me,
Mr, Medrano. The information was shared with the 5 DSAT team.
At the time when the 5 DSAT team arrested Mr. Harrison Bryant
and Mr. Calvin Currica, they were also advised of their rights
with regard to this homicide investigation and interviewed by
members of the Montgomery County Police Department.

Mr. Currica advised that on the date of the homicide,
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again, which was February 15th of 2008, it was his birthday.

He had been spending the day with Mr. Harrison Bryant and also
a Mr. Randall Francis. They had been throughout the Silver
Spring area of Montgomery County. They had eventually wound up
that evening in the area of Hewitt Avenue and Georgia Avenue.

They had gone into a Citgo station, which is about
next door to the apartment complex. Once they left the Citgo
station, the decedent, Mr. Gerald Lekio, had approached for the
purpose of purchasing controlled dangerous substances. Neither
of, none of the three had drugs to sell Mr. Lekio, but it was
represented that they did.

They went into the laundry room of the address 13515
Georgia Avenue, at which point Mr. Calvin Currica and Harrison
Bryant began beating Gerald Lekio. Quite a struggle ensued.
During the course of that struggle, Calvin Currica produced a
knife and stabbed Mr. Lekio the 14 times, as previously
mentioned.

The three individuals, Harrison Bryant, Calvin
Currica, and Randall Francis then fled the building leaving Mr,
Lekio, who eventually made his way to the basement floor right
outside the laundry room. Then when Mr. Bryant and Mr. Currica
were arrested —-- excuse me. While this was going on, while the
beating and stabbing was going on, Randall Francis was at the
doorway to the laundry room preventing anyone from coming into

the laundry room while these events were transpiring and
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preventing anyone from getting out.

Mr. Francis also indicated when he was arrested and
guestioned by police that this was for the purpose of robbing
Mr. Lekio of the money that he had to purchase drugs.

When all three individuals were arrested, their
clothing was taken by the police. There were also DNA buccal
swabs taken from the three individuals. That evidence was
examined by the crime lab here with Montgomery County police.
And on Mr. Currica's shoes was DNA profile, a mixture DNA
profile that would be consistent with both Mr. Currica and the
decedent, Gerald Lekio.

On the jacket worn by Harrison Bryant, there was a
DNA mixture profile consistent with Harrison Bryant and the
decedent.

And on Mr. Francis's shoes, there was a DNA profile
of_the decedent, Gerald Lekio.

All these events occurred in Montgomery County,
Maryland.

MS. SANDLER: The only correction --

THE COURT: Surely.

MS. SANDLER: -- I just want to be clear is we agree
that that's what the State would have proven.

THE COURT; That's all that =--

MS. SANDLER: First of all, there's no additions or

corrections with regard to the carjacking proffer.
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With regard to the murder, the allegations that the

State has just stated or the facts that she just stated with
regard to Harrison Bryant and his fighting and beating of Mr.
Lekio, we understand came from the statement of Mr. Francis.
That's the only addition that I -- not the defendant's
statement when he was interrogated.

THE COQURT: Okay. I appreciate that.

MS. SANDLER: No other additions or corrections.,

THE COURT: All right. Mr. Currica, please stand
then, sir.

Mr. Currica, the Court has heard your plea today that
the Court finds is freely given, voluntarily given, and
intelligently given.

I've also heard the facts that the State said they
would have tended and attempted to prove in connection with
this matter. They support the plea that you have entered.

And accordingly, the Court will find you guilty in
Criminal No. 109922 of second degree murder, and in Criminal
No. 109946, Count 1, carjacking, Count 9, carjacking.

I'1l ask the State at this juncture to amend the
indictment in Criminal No. 109946.

MS. BRIDGFORD: I think it's 109922.

THE COURT: No, it's the other one. You're right.
It is the other one.

MS. BRIDGFORD: Your Honor, (unintelligible) behind
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22
you? Would you mind if I looked at it? I just want to make
sure I've got the correct statute --

THE COURT: What number?
MS. BRIDGFORD: =-- section. The first volume. Thank

you very much.

THE COURT: All right. Ms. Sandler, are you
requesting a presentence investigation?

MS. SANDLER: This is what I would say, and then I
would defer to the Court. I --

THE COURT: How about yes or no?

MS. SANDLER: Well, let me say why no. There's no,
he has no criminal record. And I intend to call an expert at
sentencing, which I think would cover way more than a
presentence investigation would even be able to show the Court.
So with that understanding, I would say no.

THE COURT: Well, you know, it's not just a gquestion
of record, but it's also a question of things like mental
health, physical health, and things of that nature.

MS. SANDLER: Well, that will be covered --

THE COURT: And you're going to cover that?

MS. SANDLER: Absolutely.

THE COURT: Okay.

MS. SANDLER: And I'll say also that this particular
expert that I intend to use, I mean, he's very, very thorough.

I'm going to have him testify. And the report will be
95
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obviously supplied --

THE COURT: By training, a so¢ial worker or
psychologist?

MS. SANDLER: Neuropsychologist.

THE COURT: Neuropsychologist.

MS. SANDLER: And in'doing the evaluation covers all
his mental health history.

THE COURT: Okay.

MS. SANDLER: And I'll provide everything to the
State,

THE COURT: All right,.

MR. MALONEY: We would be asking for the presentence
investigation. It's not only for our purposes to have a court
authorized one and sanctioned unbiased one, but also because
they like it up at the Department of Corrections when they get
there.

THE COURT: Well, I agree with that.

MR. MALONEY: Yes.

THE COURT: All right. The rules require that if
either party requests a presentence investigation one will be
ordered. When was our trial date in this case?

MS. SANDLER: The trial date was September. We had

THE COURT: Okay.

MS. SANDLER: == September 8th trial date, and then
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we had the second, the carjacking trial date was on the 1l4th of

October.

THE COURT: Well, what about disposition on the 14th
of October?

MS. SANDLER: I can tell the Court there is no way I
can have the evaluation and everything done. I'm in the
process of gathering records, and I've had some trouble.

THE COURT: Too soon?

MS. SANDLER: Too soon, yes.

THE COURT: Okay.

MS. SANDLER: I was actually going to ask the
Court =--

THE COURT: I was thinking that that was plenty of
time, but if you need more time --

MS. SANDLER: No. Just with the different doctors
that I've considered, I mean, none of them could see him --

THE COURT: Okay. Do you have a suggestion then?

MS. SANDLER: I was going to ask the Court for
November, if the State was available, like the week of the
10th.

THE COURT: Okay. Let me take a look. Thank you. I
tell you what, show it to Ms. Sandler for her satisfaction.

MS. SANDLER: And then I'd ask the Court for at least
an hour. I mean, the doctor should be 45 minutes or so,.

MR. MALONEY: What type of doctor?
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MS. SANDLER: A neuropsychologist. I'll send you the

CV and everything.

THE COURT: Nine o'clock, November 18th?

MS. SANDLER: That's fine.

THE COURT: Okay with the State? Okay.

MS. SANDLER: That's fine.

THE COURT: Andrea, would you make a copy, two copies
of this?

Does the State require additional time at sentencing?

MR. MALONEY: Yes. This is the first we've heard
about their expert, so we may --

THE COURT: No.

MR. MALONEY: =-- want to hire around. We'll have to
wait a see. So maybe we'd better to make a little bit longer
than that.

THE COURT: Okay.

MS. BRIDGFORD: She mentioned it to me.

MR. MALONEY: ©Oh, I'm sorry, first I have heard of
it.

THE COURT: I will, I'll extend it out to two hours.
My anticipation is that we'll have the morning, but --

MS. SANDLER: Well, since --

THE COURT: Well, what I wanted to do, Andrea, I
wanted to put one memo in each of the two jackets --

THE CLERK: Oh.
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THE COURT: -- so one more. I'm sorry., All right.

I presume that, is Mr. Currica being held without
bond at the present time?

MS. SANDLER: Yes.

THE COURT: All right. The Court will continue to
hold him without bond pending the resolution of that.

Mr. Currica, you'll be contacted in connection with
the presentence investigation. Ms. Sandler will guide you
further in connection with dealing with that and how you shouid
respond to it appropriately. And she will be also, as I
understand it, be preparing the necessary information for me
when you return in, on the 18th of November. All right?

All right. With that, unless there's something
further, we'll adjourn.

MS. SANDLER: Thank you, Your Honor.

MS. BRIDGFORD: Thank you, Your Honor.

MR. MALONEY: Thank you, Your Honor.

THE COURT: All right.

(The proceedings were concluded.)
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. Nome. ond locahon ofthe Court- which entered the
Judgment | conuiction being Challenged,
Montepmery County Citcwt ol Jocated at 5o

Mearyland ave, Rockv)ile MD, 20650

2, Dote of Judgment of Sentercing.
Noyermber 18™ 200§

3, Lenagth of Sentence .
85 Years
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Y, Nodurz of OFF'e,nSaZ charge disPoSitions
FH 00!l Cor)ocking GUilry
#ooZ Con- Griacking
#003  Kudrlofping
#oct Con~ Kidnogping
005 ARred lobbery
#00b Con- ArRMed Bbbery
#00T Asault - fitshdegree.

#o08 C:)fﬁﬁf fac)’/ 0550ult- fir5H de,a (ee
#0069 Cofdocking Gujlty
#0lo Con~ Caljocking

#0]l Kiélnaf?p/'ﬁg

#0)2 Con - Kilnapping

#ol3 M1Med Bbbery

#ol'| Con-Mmed fohbery

#0I5 A~ Cordadang

#molb Con- Coryoackung

#olll Ar- KidNaffing

#0I§ Con~ Knagling

#0lq M- Robbery Wi dongerovs Weafor)
#0210 Con~ ARMed [sbbery

# g2l Assawt- FifsYT degree

o022 ConSPi'ﬁd’/ AsSoult - Fifst degree

Chorges/Charge dispesitions
H0o| Murder/seconddegree.  GuiltY
#00). Armed (obbery
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What WS Your® Plea ?

o) Not Guwiy

b)) NotGwhy on Agfeed Shtement of Focts
C) Gulty v
d.) Nolo Contendere
) Aford Plea

Did You appenl of seek. leave to offen) to the. Maryland
Court of Sfeciol oppeals T NO

Did You Frle & Petifion for wr VR of CefHoran o the
Morylad Court of OW@.-;JS? No

&, Did You file. o Peﬁ'ﬁbﬂ for W't of Cerhotali 1o the

united States Supreme Court7 NO

Hove_ You filed ony Post-Conpichion lehtions Challenging
Hhis Judgment [semtence? €5

P@Uig& +he. ‘FO)IOWJI’J3 i'ﬂfOFﬂ’)aT)bf) for Coch Post—
lonVicHor) PeNTHon 2

A) Post~Convichon Pethon was filed at Mormtyopary

Coty Citew't Cowrt located ot 50 Maryland oue,
RocKville M0, 20850,

B.) Post-conviction fettion Wos filed gn June 2™ o)y,
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C,) What 9foun&5 d1d You ruse?
. Dteach o Clea agreeent; SufPorting factd of o
Not Knowing and nteliigent ¢léa,and ambigwity/
unclear Staernents Flom dudge INelving Sertternig
Te(Ms,

2, Tneffechie aSsistance. of Cunsel Tor fallure o
file on timely offlichon for leave 7o affenl
When Client Yequested attorney 1o do So,

D) What wes Hhe Yesuld?
lenheners fosT™Convichor] Peton Wed grented in fart
od denmed in fPort,

E) Whaues thecbte of the. decision ?
November 2477 2014, Judge fided on e bench.

F)  Did wufile an oppicaten for lesve o offe) 1 the
Court o Sfecial appesls? TS

G) Whotuns the reswt?
Petrtioners aﬁﬁ}t&ﬁbﬂ for lesve. 1o aﬁﬁea] WaS
destied by the Court of Sfecie) afpesls

H)  Whot wes the. dode of the. decision by the Gt o
Slecio) offenls P
August lfy/' 2015
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T,) If the Court- of specinl agpeanls grpnted Your apphaton
for Jeove o oflﬁeaj butaffirmed a decision denying
fost~Conviction (elief, did You Fle- o petition for
WNt of cerhofor) 7o the Court of afﬂé@’ﬁ?

Tes

T) whot WaS the. respat?
The Couwrt of ofpealS derved fetihoners wint of
Certoarl,

K) wha wes the dote of the. decision by the Court
o0f offealST
OCtober 197 2015

10, Hove. You Filed any othey achons 1M ony Stete. or
fedeyal Court CI’)OJ)eﬂgff)g the JudgeMent which
/5 the subjectof this pehhon 7 Yes

Behoner ProvideS an explariation of Whot was filed,
Where ,when,ond whot the. fesult weS,

Aa) 0n November ‘2/?2003 , Petitoner Filed o Moo for
Modifiction OF Sentence, This Motion Wes
utimetely denied on Moy 1" 2013, The: mMotion
W5 filed ot Montgomery County cirant Cowt,
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b) 0n novermber 2172008, fetitoner Filed an agplicchion
for Teview of Sentence "byo. thfee yudge faml,
lehhoner Sentevice wns afRTrmed withot a
hearing on Seprember 2°, 2eod,

C) 0n June 197 2012, Pet'tioner filed o. motion to
Coriect on illegal Senterre, The Courd denjed
Mool withoud on hearing on July )b 20)2,
Al Mmotions and gerthons Weve Filed 1n +he
Ciicw Court- for ﬂ/bnfgomary County,

1, Do You Current)y hove 'Peﬁd}ha 171 ony Statre or
feders]  Cowrd o) Mation, fehtion, o o ffeal
Coflcerning the Judgment being Challenged in
This Petion? No

12, Petitioners Convichon became finel yiovem bey 187,
7008, receving a Senteice- OF 65 Yeoys.
letyhoner hod one Yeot® Fom the dote of Wis
Convictor) 1o File oo 2259 HabeoS Corpus fention,
which Wes nevey filed, Penhhofer i15tead Chase
idugh Counse] 1o file o applicohen for eove. 1o
offecls Filing an ofpeal $to¥5 the one rear
dead)ine of oo Hobeas Carpus fehtion, Counsel
Never Filed the offfeal | leoVing fettiones fo foise
This /5ue pn o lst-Gnvichion fetition,
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From the fime fehhioner 0(9(0/!'62)+/bﬂ for Jeave 1o
a(ﬂea] Wes to e Fi)ed o his foﬁ‘f‘— Convictorl pfocess , Yaors

hod fassed bY bewnd s ore Year Mark 7o file. o
Nobeos Corpus Pettion, Fility o (o5t=Conviction Stads
+he_ one Yeoy’ MarK from o Final Conyiction,

Petirioner (ost-convichon wos denied in far- and gravted
i fork on November 247 20M. The issue tht wes
gented Was for the follue of Gounse) 7o file- the applicetion
for leove-to afpex] when fentioner yeprested Counloe) to
ds S0, last=Calvichon Judge gianted fPehhoner” o belate)
afflicotion for leave fo apfeal which letivioner filed
in 2015 with the Cowt ot Speciol aF’,Of'zaLﬁ, The 9
ofPlicotion for Jeave- o ofpeal Wes denjed august 127
0I5, Pebtioner +hen filed fol'a wnit of Cf:r—h? ari on
September 4%, 2015, The-wntof Certofal) Was
denied october 117, 2015

The date of the denia) of Petitioner Wit of Certiotarl,
ochober 197 2015, Wad when Conviction become
NNed, The ore Yeor limitation leriod Jl’d ﬁo?‘aﬂﬂly
to Petitioner ConViehon bock on flovember 18", 2003,
b@Cav.Se. ot &FPQO\)S /V)oﬁ'oan od qu# ColNvicton
Oecedures, The one. Year 1imé. feriod for furposes of
Ff‘hﬂ@ a federa) habeas COfqu peﬁ”ﬂ'on be—ql'fls U‘Ooﬂ o FHnal
ConViction Which be@an on October 117 ) Jol5,
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A, GRouvD oNE; BREACH oF PLEA AGREEMENT

The senteriang texris jn Pentoners flea opreement
WoS Foro. senteroing fafge. of (30-51) Yeots, Two
Monis lster Petioner receiVed an §5 Yeor Sefltence
at his Sentercifyg J’\@offﬂg, Aclording o (&h‘hbnefs
(easorioble. uﬂdebeﬂJiﬂg of his seftercing ﬂmg
in his Pleo=agteement; Was for him to recave o
Senterie. fangeging from ( 00~ 5D Yeafs. tetitioner pPlea-
ogfee/entwos biescched acwrding 7o Wis Linderstanding.
The Coul+ Nor the Slate. Never exfloined o fetrtoner
during gw'lﬁ’ﬂ@a\ {roceedinys, ﬁb‘l‘* the Cowrt-was net
bourd by the agreement; Without~ 15 KNowledge
fetitioner [elied wfbn the- Gentereing +ei s [guielines
In s gulty flea, The Court by Jow ups Iequited o
eord to onfouce all terMs  Conditiofls, ofld (onsequences
of Plea bowoains,

The Gour never exflained durin P :
eSS 9 Wity Plea heay,

Hhet the_ quide)ifles 171 +he- Case- o bar Wi Jz'ﬁc_rem'ana”?i

HO\J Qe;h’h'onaf beer) advised that Wis gufolelff)eS we e

Jiscrehonary, Petitoner would hove went o +rial,
becswse- Serving arl 85 Year Seriterice. 15 Noto. henefit

0f o guity (’/&'\Tha@m- 5toted on fecwrd that all
(3) Charges COYTI‘@ the fossi bility of befng Put= 1N Jan)
for (%g) Years, which Wwould be 90 Years for (9) Chares,

The Court +hen Steted! T con iMpose. whatever
oentence,

108

3



Case 8:16-cv-03259-PX Document 1 Filed 09/26/16 Page 9 of 19

When the Coury stated ?(all (3) Chorges ¢arries
the FPossiVol)i'ty of )Oéi/ﬂg Pt in Jall for (30) )@k@
Petitioner and Counsel Lunderstood the Courts Staterent
1o Meon, +hot the. Mioxirmwm Pefleldy by law For +he
(3) Choroes he foces Carries ,@6) Years for €ach
Chorpes The low [equires all Courts fo Mention the
Moy miuwn Perlalty by Jaw on the recsrd for o Criminal
Jeq[‘enabﬂ');aﬁ-}’}ough he or she may have flecded
owity fo lesser 1irie—s

The Courtalsp Stated of the record); (T can impose
Whotever Sentence). The Staterrent bythe Conr+ was
Unclear and ambiguous, becouse +he Court=did net exPlain
whot Kind of Senterice.,or Punishrmenthe Wos fo jmpose.

At the Hime of the Skleprent, the Court hever Mephianed
anyting & beutdi’s fagarol/ﬂg ouidelines or 90ing above them.
Petytioner ond Counsel believed +hak fetitioney Wonld receive a
Sentence. i betweent (30-51)Yenrs  becouse rlothing else was.
seid, I Sentence. Con be differens Punishments besides
o Prision Sentence. A Sentence Con be farole, Probation,
Jail Hme, Community Service, house arrest, Coarmp,ond etc.

Any Slatement by +he Court Should be Soid with a

Clean understending for both Partzes, s /s the-
essence of the Meeting of the Minds.
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The Gourt did not fully explain himself Yo penioner
when he stuted; T Gn impose whatever Sentence., which
s Why +he Stotement woS wnclesr ond oribigueds,
The only Sentence. #hat was Cleay” ond Nombiguods
WS Sefltencing ouwdelines Setforth N Plea-ogreet"ent,
and it uos Clear)y stated o recod for (30-5)) years.
A5 o fepwt of he Courts mistehes, Petnoner Sexves

on unlwfull PNsion term;

GROUND ONE; SufPoRTING  FACTS

Dunng fentioners 2oos, Plea and sentercing hearings,
+he rewrd feves)s o Senterice of incorielation, thot wdb
tor(2o-5)Yeas, see Tr Nod, 03 lines 13-23 ond TT. Mo,
0y lines |-M ond )9-25,For record of Plea hearing.

Defense attorney olurfng Sentenc'ng hear 114 O\CJVI:SeIJ -H’lé’.
Courk of the negotiated Plea involving Zentercing gudelines
Hiot the. Stole Come pp with, Se TV M. 1, 612 Iines )4-18,
7, V0.2, P13, lines 2-3 and |3-20, Thestote breoched
Pe;}-fﬂbﬂefj ‘9160\ OKCCO)"J.}!{]? o his MWMJI@ b:lﬁéal Of(IJ "H’l&
Yecord, when the Stete- told f)qe Court 1o dfsr'&ga%g a

Detoners Senfercing guidelines, 5ee T N0, (290,
10-19 od TT. Moy, GHo, lines b-15, The Court Complied
With the States (equest, which (esuited [n fetihonels
guidelines fo be. (ejected, an pehhoner Yeczjved o (85)
Yeor Senterice.

167
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See T1, No.5,f.51, line 25 and 7T, nvo.b £, 52, lines

-4, Where. defense attorney objected to the request
From the Stetre To disregard Sentering guidelines for
Fe:hih'ongﬁ Defense-otTorney ayil /6)'7')'7;9)75)” [¢ 2lied Lon
Sentericinig quidelines, and the stotre and Court breached
1T, by 90in9 bejord and above them, This 15 an error

of the_ ourt and Stete. The Court rlever gove '
pehhoner o Chance. 1o withdyaw Plea once 11~ Yeyected i+
These inachions pPresudiced fehhoner of oo Sl Ple
bargeun), one- which he and deferise- odtorney  felied
fon.

During fentoners owgust 1™, 2008, Plea hearing, the
Court or the State never odvised getitoner thed his
guideliNes were discretioriary and that the Court-can
did the Courtgive Petitvner o chence o withdraw
Quity Plea in the event that the Court will not abide
by the_ guidelines, Theseare the facts Sufperhing
Petitoners Cloin) ond 155ue of o bfeachngpf Plea.
Petitioners lights were- Not Protected by the 11 amendment;
because. Petitioner did not feceive « fair Plea argain,
AS o whole. (etitioners Conshtubional Tights were. Violateds
betHoner Showd hove raeived the henefit of h{f’j P)ea
botoin, a5 Pleas ate- liHend to (ontrects which
Carlniot be broen,
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GRoOuND Two; PLEA NoT KnowznNGAND VolUNTARTLY
ENTERED

Rthoner Plec agreerment weS Not Knowing and
Volutttenly entered baSed on the Courts failure to
odvise. im Hhot the Cour wes not bound by Th«.? Senterxing
guicklifies of The flea-agreeMent, withour +his Knowledge
to fentioner, he felied upon the Terms oF hi5 agreement:
Pettioner accepred guwhy Plea ufoy reliance. of «
Serttercing  [(cnge- of (" 30-5)))’@:”5,

Courrs by bw are to award Crimival defendants
& fail Plea bargain, ond o) a$ required by the due
process Clause., Without o fair Gours Praceeding, a
Criminal defendant Moy Not be aunre of Certain

PlocedureS ond Consequences govermng his Circum Stances.
Pefﬁwﬂef Jid Yot ]’cngZe UKO” aaemme/ O‘FJOI:S Pleaj-}h:‘}‘ \

he would be +tacing alot more Prision hime during his
Sentencing hearing in the future, Ehtoners Plea iwes

iNVelid because he was blind o o much harsher Sefttence,
thet~ he received at his Sentrenciyg hear‘)'ng,

GROwD TWa: SuPPORTING FACTS

Facts Sugporhing around two are located 1n the
ougust I1™ 2008, Plea haating tomschiprs, See +f. Mo, L3
lines 13~23, and tr. No.2, P4, ines -1 and 11-25,
Where the. Court did not warn Pehtione Hhat it was

112
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Not bound by the 5en7'eﬂdn3 leccom endation, Had +he
Court odvised pettioner oF Such odvise, fetitioner Would
have Sought oo New avenue Such as +Hal, or & ‘Ljus
ol instead oF Pleading quilty. The Couft pr &)L:@Cﬁc/
Petitioner by Not allowing him his right to trial, b)’
Permithng him to withdrow his Plea, in the event
e Court+ was ot bound by the agreements

THE CourT ERRED BY NoT-
ALLOWING PETEEOVER TO WETHDRAW
DL EA ONCE IT HAD REJECTED

THE AGREEMENT

GRouND THREE®

BY low Cowrts ave to allow Criminal defendents a
Opurtunity o Withdfow o guilty Plea. once. the. Court
reected the cgreement; when the Shxte toid the
Conrt 1o disresprd Sentencing guidelines , the- Court
agreed, Withoud= allowing fettioner o appur%um'ﬁ To
withdraw hi's Plec, Defense othorney then ogbjected
Yo the-State- 1esfonSe. to the. Court,w hen the State told
the. Courtto di5 (eged fehtroner Sentencing au?&e):‘f}es,
Defense. atrtorney femindkd thie court of pettoners onNginel
guideline forge- o (bo-51) Xeurs, once the- Court heotd the-
pbiection , +he. court wes GufPase to Sefftence fetitioner
alording 70 nis owdelines fafige., and If Not; allow petitioner
Yowithdrw Nis Pleo 1N the event +1at the court will net
aceeprthe guidelings fome, The. Guft exred by not
slowing Pettioner to withdraw his fleas

113
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Hod Petihioner been offorded s 1olit To withdaw hijs
Plea, Petitioner” Cowd hove flead anew with o different
Sdoe,0r Werth 10 Frant of-a Jury +iad, By Plesding anew
With o diffeyent judge chonces «re his Plees oukd haya
served him lesser rision Hime, By goig in Font of e Jury
Hinl , the Jury ond Court would hove- Nod 1o firld F&'H‘ha)?ef’
guhy beyond o [2osarable oloulit; Petitioner” Jost -)'hefel— ‘
(lohts due 1o e Courts forlure 7o odlow him +o withdraw
his Plea, Pefitionefs Constriunona) 1ights Were Vslated,
ond fertoner was defived of a far Plea hargaun.

GROUND THREE: SvPPoRTENG FACTS

See Sentencing leafing Hanscripts dated november 137,
2008, Whe(e +he Cowrt did flot allow petitioner To
withdraw his Plea, See- 1. Nod, £, 12, Jines )1-18= TI. No.2,
P13 Jines 3-§and 1320~ 7. No.3 , P38, lines 1\0-19; ard
T No.Y, P.Ho, lines b=15, When The Cour” rejec "rhj_h
Sentencing  (eccoperdotions, o where ol (ecord Jid 6}
Coul ¥ ollow feiiHoner 7o Wwihdraw hi5 Plea,orie ’mé"- Lo
oS ne+ bound WY 175 The Couton record was o bligated,
oflCe. 1+ Wes not bound by The agreeent, Fu 4 ljow
PotiHone Yo withdraw his Plea, BY this inactien
the Court effed,

I‘-I,) 114
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GROVND FouR; THE CouRT OF APPEALS ERRED By
SATENG THERE HAS BEENM No SHowT NG
THAT REVEEW by CERTXpRARL IS

DESTRABLE AVD IV THE PuBlzc
INTEREST

The. Court of a\ﬂﬂeab of Maryland wps the last
State Proceeding for fentioner; and The Gourt denied him,
50\)/)')’)9 there has been no Showing HW: 'ﬂﬁ,vfe”/ by
Cermolar] i5desitable and in the fublic interest;
Which 15 an effor of The Gowrs All 155u€s +hat Petitioner
(wsed in PrevieuS Motions and pehhons, were al) Showing
o desimble feview for the fublic jnterest Wheneyer
o P)ea~a9{eamem-W05 Not f")éb or o Plea- g (eelent
WaS nNot KY)OWJIﬂg ond Voluntarlly entered oS }ang aS a
Crimina) defendant Con Prove it by the yecord, +hon |+
'S enough Showing for the fublic /nteresr of Sushce.,

T})& Couyt+ 5)’lould have ola:/ded the cose arid awarded
Fhe Proper” (eredy for petiponer; Intefesr of jushce
Means - the Proper View of what 15 foir’ and fl‘ahf
Mo MatTey /n which the decision Moker has been
Qfan’)'ed dl5Cf3"70f)/ T)f)g_ COUfTOf‘ Okppédb Jdud not
Proferly View fetitioners Cose, Hod the Court used
‘10 discfetion  wisely they would have Seen +hat
Pehtioner  Constitutiona) riahts were Violosted: The

Coufterred by Not ofanting fetivoners Certiorari,

| 5315



Case 8:16-cv-03259-PX Document 1 Filed 09/26/16 Page 16 of 19

One. Cannot Hust in o Judicial S¥stem that
Joes Not+ use 15 disclehon Wwidely, For it Jeaves
LnCertainty for Crimina) defendants Whose lives
ore of StoKe. Caded JiKe. Petitioners Should be
o Concefn to the Judicial $¥stem, becouse of the
uncertinty ond pnfarnesd of the lower Courts.
Detitioner flea- ogfeemert Was reiected withat o
opfurtunity To Withdew lea,ond fetrtioner Plea
Wos ot KNowing and jjoluntarily entered because he
Jid not Know, or waS told thet his guidelines were
discretisnory, and thed+heCourkan go heYond. then ot
Senterncing, AS Such N5 Plea-ggreement Wes breached
by the State of Sen tencing becouse- the st 7old the
Cour+ o distegard the guiselines Hiot pepitianer relied
oN, AClording To petitioner feodonable. understanding
bosed on the record his Plea wss brecched. Petitioner
hos Shown o deSitable Cavuse For the Public
interest of JUShce,

13, IF any of the /ssues thatYou are 1aising in +his
fetihon have not been presented o o 5tate Court,
exflin which jssues are being rvaised for the
first Hime and why,
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Grounds (2)end (2) headings [+itles have. been
(sed for the FisF hime in this fehtion, TN Previous
Motons and fetiiions, Pentoner grgued 1he FfoctS and
evidence Supporhng the hesdings[HHes of g tournds
(2) ond (3), Pentioner alfeady orgued grounds (2)and(3)
05 evidence. of Fhe Cowrds breach of his Plea~
ooreement; Without-the heedings/+itles of 9founds
(Dand(3). Fethoner aused all issues in s Petition
undel one. issuebleoch of flea-agfeertent), in
Previeus State lehtions and mgtions, Pentioner 1.
Sepefated one issue iMto, thiee. Jgsues, Tor furpes
of the. Coultto (eview’ [N Sechons,

G found (l{) hod nevey Joeen /1’&/15“5»’ faised
This new gound s fased for thefifst 111,05 =
(st frem The Court of affealS den¥ing o writ

oF Certololls

Y, Do Yu have cny other SentenceS fo be Served
ofter You Complere the Sentence/commitment
thet 15 being Challenged in this fehtion?

NO

117
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WHEREFORE, Petitioner (1o¥s thet +he Gourt
ANt him ol relief to which he Moy be
enti+led in +his action.

A, ORDERED #het the Court reduce fehtioner

Sentence. £om (F5)Yeors, to Plea-agreerient
term, (P0) 1o (51) Years,and it i5 furtrher

5. ORDERED it the Court grant pPetrhone™ o

new +iol for gfound (Dend(3), 5et Forth
in this Pettion, and it 15 fuythel”

C, ORDERED thet +he ch’h'ofqef feC@'Ve: A
heafing In Qurt [Cgerdiny the Stiflladions

Ser forth 1N the fertion,and it s Further

D, ORDERED et (etrtioner be ow
Such other ond Furrher relief a3 the
Noduwre 0F his Gouse Moy require- .
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T DECLARE UNDER THE PEAATIES oF PERTURY

THAT THE INFoRMATEoN ABoVE IS TRUE AND
CoRRECT,

Sianed this Thursday of Sepfember 22" 20lb,
Qdptre (vvea

18701 Roxbury RoaD
Hagerstown, mp 21116

CERTZFICNE OF SERVICE

T HEREBY, Cerhfy thaton this thursday of 5ep‘+e_mber\
22™ J0jb, o Copy OF this HobeoS Corpus petition
Under‘ 28 U.S.C-§ 2254 was mailed, Postage pre

to the wited Stotes obsma- Coury ot 1ol west Lom baer
Street - oltimore., maryland 2120,

Golrin Cunriin

Eh)
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CALVIN F. CURRICA, ' x  IN THE
Petitioner, *  CIRCUIT COURT
V. *  FOR
STATE OF MARYLAND, *  MONTGOMERY COUNTY -1
Respondent. *  Case No.(s) 109922’& 109946
*
* * * T * % *

PETITION FOR -POST CONVICTION RELTEF

Petitioner, Calvin F. Currica #354-168, pro se, pursuant to
Maryland's Uniform Post Conviction Procedure Act, Md. Ann. Code,
Crim. Proc. Art. § 7-101 et seq., and Maryland Rule 4-401 et seq.,
and petitions this court to‘grant the reguested post conviction
relief inm this case. In support thereof Petitioner states the
following:

1. That Petitioner is a layman of the law, indigent, and cannot
afford the filinmng fees and court costs associated with the
filing of this proceeding. Accufdingly, Petitioner reguests
leave of this court to proceed in forma pauperis.

-

2. That Petitioner is a prisoner who 1s currently incarcerated at

the Western Correctional Inmstitution, 13800 McMullen Huy., SU,

; Cumberland, Maryland 21502, under identification number 354-

15_155.

I. CASE HISTORY

%ﬂj% On August 11, 2008, Petitioner pled guilty to one count of
4 =

L

second degree murder and two counts of carjacking. The guidelines
in the plea called for a sentencing range of 30 to 51 years of

incarceration.
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On November 18, 2008, Petitioner received an B85 year sentence
to be served in prison. He received a 30 years sentence for 2nd
degree murder, 30 year sentence for carjacking, and a separate 25
years sentence for a separate carjacking. All three counts uwere
ran consecutively, resulting in an B85 vyear sentence. After
sentencing, Petitioner's counsel filed: a) An Application for
Sentence Review Panel, filed 11/21/08; and, b) A Motion for
Reconsideration, filed 11/21/08.

* ITI. ALLEGATIONS OF ERROR *

A. Breached Plea Agreement.

Petitioner alleges that his guilty plea was breached by the
state as well as by the trial court. From the conclusion of the
plea arraignment Petitioner's understanding of minimum-maximum
sentence, based off of oral and writtem plea agreement, was that
he would receive a sentence of 30 toc 51 years in prison. At the
conclusion of +the plea arraignment there was no other sentence
mentioned, neither did the judge inform Petitioner that the court
was not bound by the plea agreement.

Petitioner's sentence was well above the guidelines
established by the agreement. Consequently, Petitioner's
understanding of his sentence, based solely on the record of the
proceeding itself, is neither misplaced or ambiguous. Petitioner's
plea was therefore breached by both the state's attorney and the
judge, making the sentence illegal. The prosecutor and defense
counsel calculated sentencing guidelines together as part of the
plea agreement for Petitioner. At the sentencing phase the

prosecutor breached that agreement by then asking the judge +to

12
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disregard sentencing guidelines already agreed to, and the court
considered and then disregarded +those agreed +to guidelines.
Petitioner's constitutional rights were deprived due to the unfair
plea bargain that was not met, causing the sentence he received to

be illegal.

B. INEFFECTIVE ASSISTANCE OF COUNSEL

At the conclusion of sentence, Petitioner was advised by the
court to file an application for leave to appeal the conviction.
Petitioner reguested defense attorney to file the application due
to the fact that Petitioner was entitled to file one, he-didn't know
how to file one, and he was/is a layman of the law. Defense
counsel responded to Petitioner that she would in fact file the
application on Petitioner's behalf. After Petitioner's oral and
written request for his defense counsel to file the application
for leave to appeal, and after defense agreed to do so, the
application was still not filed. This inaction rendered cauﬁsel's
performance ineffective; 1ie. it was both deficient and the
deficiency prejudiced Petitioner.

Defense counsel was also ineffective for not informing
Petitioner that new counsel needed to be sought and that she would
no longer be +rrepresenting Petitioner in any way after the
sentencing. Petitioner did not knowingly and / nor intelligently
waive any allegations of error in an application for 1leave to

appeal his conviction and sentence for post conviction purposes.

ITTI. Statement of Facts
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Based upon facts from Petitioner's August 11, 2008 ples
proceedings, the record reveals an agreed sentence of

incarceration that called for 30 to 51 years. See: Exhibit No.1,

p.3, lines 13-23, and Exhibit No.2, p.4, lines 1-14 & 19-25.

Petitiomer's plea agreement was violated due to a breach af
oral and written plea agreement conducted by the trial court and
prsecutor. Defense counsel advised the court of the negotiated

plea that was agreed to. See: Exh. No.1, p.12, lines 14-18, Exh.

No.2, p.13, lines 3-8 & 13-20. (See also: Exh. No.3, p.38, lines

10-19 =and Exh. No.4, p.40, lines 6-15, where Prosecutor asks the

court to disregard the agreed upon guidelines). The trial court
complied with the prosecutor's request, which resulted in
Petitioner's agreed upon sentencing guidelines being rejected and

him being being given an B85 year sentence. (See: Exh. No.5, p.51,

line 25, Exh. No.6, pf521_ lines 1-14, where defense counsel

objected/contested the request). This took place on November 18,

2008.

Iv. Argument

A. Breached Plea Agreement

Petitioner asserté-that his plea agreement was breached by the
court and state, resulting in an illegal sentence. The record of
the proceedings show that Petitionef did not agree to an B85 vyear
sentence, rendering that sentence illegal. Petitioner agreed to
the original 30 to 51 year sentence guideline and relied upon that
agreement as the basis of his plea.

At the closing of the plea hearing, the prosecutor ordered a

-

123



Case 8:16-cv-03259-PX Document 12-4 Filed 01/31/17 Page 5 of 35

pre-sentence investigation report ("PSI") hecause defense counsel
never ordered one since Petitioner had no criminsl background and
it was the first adult criminal charges ever brought against him.
However, a PS5I was never a part of Petitioner's actual plea

bargain. See Baines v. State, 416 Md. 604, 7 A.2d 578 (2010):

"The defendant agrees as part of the plea agreement to
request a full and complete record check or P.5.I. (Pre
Sentence Investigation) by Parole and Probation after
accepting the plea and prior to sentencing. If the
information provided by Parole and Probation would yield
an offender score greater than that set forth above,
then the state is free to request at the of sentencing
any period of incarceration, which is within the
confines of the sentencing guidelines. Any and all
offender scores are to be determined pursuant to the
instructions set forth in the Maryland sentencing
guidelines manual. The state is free to file. for and
request mandatory sentencing if the information yielded
by Parole and Probation reveals that the defendant is a
candidate for mandatory sentencing. This offer expires
and will be treated as having been sutomatically
rejected if not accepted by the defendant on or before

the first motions' date. This plea offer is
automatically rejected if the defendant 1litigates
motions."

The prosecutor erred at Petitioner's sentencing by asking the
court to go beyond the guidelines and to give Petitioner a much
harsher sentence than the one he bargained in good faith for. The
prosecutor felt led to breach the agreement for reasons set forth
in the P.S5.I. report. However, the P.S5.I. report was never a part
of the plea agreement or negotiations. Petitioner and his defense
counsel never had any discussions with the state over a P.S5.I.
report and certainly did not agree on any aspect of one. This is
why, and the record reflects, defense counsel contested the

prosecutor's request for breaching the original plea. The trial
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court and prosecutor denied Petitioner of a fair process.
In the instant case, Petitioner relies upon two cases

identical to Petitioner's argument. See Cuffley v. State, 416 Md.

604, 7 A.2d 578 (2010); Baines, supra. Both cases state that test

for determining what the defendant reasonably understood at the
time of the plea 1is an objective one. It depends not on what the
defendant actually understood the agreement to mean, but rather,
on what a reasonable lay person in the defendant's position and
unaware of the niceties of sentencing law would have understood
the agreement to mean, based on the record developed at the plea
proceeding. Consequently, the defendant's actusl knowledge,
gleaned from sources outside the plea agreement (in other words
extrinsic evidence), is irrelevant to the determination." id. at

579, Md. Lexis 690 at 22.

Therefore, if examination of the terms of the plea agreement
itself, by reference to what was presented on the record at the
plea proceeding before the defendant pleads guilty, reveals what
the defendant reasonably understood +to be the terms of the
agreement, then that determination governs the agreement. If the
agreement is breached, either by the prosecutor or the court, then
the defendant is entitled to the benefit of the bargain, which, at
the - defendant's option, is either specific enforcement of the

agreement or withdrawal of the plea. id. at 5B3, Md. Lexis 650 at

19.

In the instant case, the record reveals the terms of the ples

agreement was for a sentence of 30 to 51 years of incarceration.

-6
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Nothing in +the record reveals +that the defendant uwss given
knowledge of a sentence any higher than 51 years. Petitioner's
understanding of the terms of the plea was neither misplaced or
ambiguous. The record clearly shows that Petitioner was never
informed of any offer other than the one indicated in the record
and he was never informed that any contrary result was possible.
Petitioner, therefore, requests that the sentence and plea be
vacated and that he be sentenced to the terms agreed upon within
the 30 to 51 year range.

Petitioner's plea bargain is in violation of Federal Rules of
Criminal Procedures, Rule 11, 18 U.S.C. This Rule reguires a
district court to address a defendant in open court and determine
if he understands a number of facts before accepting a plea of
guilty, including: 1. the nature of the charges; 2. the mandatory
minimum and maximum possible penalty provided by lauw, including
any supervised release term, and; 3. the fact the Court must
consider any applicable sentencing guidelines but may depart from

them under some circumstacnes. Fed. R. Crim. Proc. Rule 11(c)(1).

In the instant case, #3 of the Fed. R. Crim. Proc. 11(c)(1)

was violated by trial court during Petitioner's plea proceedings.
Trial court never explained to Petitioner that he may depart from
sentencing guidelines and that he does not have to abide by such
guidelines. Had Petitioner been fully advised of such rules he
would have withdrawn his plea bargain before accepting the plea
deal. UWithout being so advised Petitioner relied upon the sole

information provided to him, that he would be sentenced within the
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30 to 51 year range.

Petitioner's plea is also in violation of Md. Rule 4-242 and
4L-243, The principal purpose of 4-243 4is to eliminate the
possibility that the defendant may not fully comprehend the nature
of the agreement before pleading guilty. Anything 1less waould

offend notions of due process. See Santobello, 404 U.S5. at 261-

62. Petitioner's plea is in violation of the Md. Rules hecause
the court did not attempt to make sure Petitioner was aware of
mandatory procedures of a plea bargain such as uwhether the
guidelines were binding on the court.

Md. Rule 4-243 reads:

(A) Conditions for Agreement. (1) The defendant may
enter into an agreement with the State's Attorney for a
plea of guilty or nolo contendere on any proper
condition, including one or more of the following: .

(6) that the parties will submit a plea agreement
proposing a particular sentence, disposition, or other
judicial action to a judge for consideration pursuant to
section (c) of this rule.

(C) Agreements of Sentence, Disposition, or Other
Judicial Action. -- (1) Presentation to the Court.-
-If a plea agreement has been reached pursuant to
subsection (a) (6) of this Rule for a plea of guilty or
nolo contendere which contemplates a particular
sentence, disposition, or other judicial action, the
defense counsel and the State's Attormey shall advise
the judge of the terms of +the agreement uwhen the
defendant pleads. The Jjudge may then accept or reject
the plea and, if accepted, may approve the agreement or
defer decision as to 1its approval or rejection R

until after such pre-sentence proceedings and
investigation as the judge directs.
(2) Not Binding on the Court.-- The agreement of the

State's Attorney relating to a particular sentence,
disposition, or other judicial action is not binding on
the court unless the judge to whom the agreement is
presented approves it.

(3) Approval of Plea Agreement.-- If the ples
agreement 1is approved, the judge shall embody in the
judgement the agreed sentence, disposition, or other
judicial action encompassed in the agreement or, with

-B-
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the consent of the parties, a disposition more favorahble
to the defendant +than that provided for in the
agreement.

(D) Record of Proceedings. -- All proceedings pursuant
to this Rule, including the defendant's pleading, advice
by the court, and inguiry into the voluntariness of the
plea or a plea agreement shall be on the record. If the
parties stipulate to the court that disclosure of the
plea agreement or any of 1its +terms would cause a
substantial risk to any person of physical harm,
intimidation, bribery, economic reprisal, or unnecessary
annoyance or embarrassment, the court may order that the
record be sealed subject to terms it deems appropriate.

The record of the plea hearing shows that the court failed to
comply with all of the reqguirements of Md. Rule 4-243. The Rule
expressly states that the terms of the plea agreement are to he
made plain on the record, in the presence of the defendant, for
the court to hear and accept or reject. The terms, moreover, must
be made "express" and clearly agreed upon before the guilty plea

is accepted. See: Solorzano v. State, 337 Md. 661, 672, 919 A.2d

652, 658 (2007) (quoting Tuweedy v. State, 380 Md. 475, 4B7, B45

A.2d 1215, 1222 (2004). ARs the natural consequence of requiring
strict compliance with the Rule, any guestion that later arises
concerning the meaning of the sentencing term of & binding plea
agreement must be resolved by resorting solely to the record
established at a Rule L4-243 plea proceeding. The record of that
proceeding must be examined +to ascertain precisely what was
presented to the court, in the defendant's presence and before the
court accepts the agreement, to determine what the defendant

reasonably understood to be the sentence the parties negotiated
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and the court agreed to impose. See: Md. Rule 4-242(b)(1) and L

242(c)(1)&(2).

It is well established that the Maryland Rules of Procedure
have "force of law, subject only to power of legislature to

provide otherwise." Hauver v. Dorsey, 228 Md. 499, 180 A.2d 475

(1962); State v. Diggs, 24 Md. App. 681, 332 A.2d 283 (1975).

To interpret rules of procedure appellate courts "use the same
canons and principles of construction used to interpret statutes."

State ex rel. lLennon v. Strazzella, 331 Md. 270, 274, 627 A.2d

1055, 1057 (1993). "We thus look to the plain meaning of the
language employed in +these rules and construe that language

without forced interpretation designed to 1limit or extend its

scope." Hoile v. State, 404 Md. 591, 608, 948 A.2d 30, 40 (2007)

In Moss v. Director, 279 Md. 561, 564-65, 369 A.2d 1011, 1013

(1877), the Court of Appeals stated that "it is now a familiar
principle of statutory construction in this State that the use of
the word 'shall' is presumed mandatory unless its context would
indicate otherwise." There is nothing in the context of Rule &4-
24?2 and 4-243, or the rationale giving rise to there enactment,
that suggests they are directory.

Petitioner therefore contends +that the actions of the
prosecutor and judge in this case violate the text and premise of
Rule 4-242 & 4-243, and that Petitioner is entitled +to an
invalidation of the sentence (plea agreement) and imposition of

the original offer.

-8 a-
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B. INEFFECTIVE ASSISTANCE OF COUNSEL

The defense counsel's performance was ineffective for not
filing a timely application for 1leave to appeal following
Petitioner's request to do so. Once Petitioner received his
sentence, the judge informed him of his rights for appellate
review as well as the time and manner of doing so.

Petitioner, being a layman, made a request to his attorney to
file +the application for 1leave to appezl on his behalf. This
request was made verbally at the time of sentencing, as well as hy
mail after the sentencing. Petitioner was assured that she would
in fact file the application. She then visited Petitioner at the
jail and assured him again that she would file the application for
leave to appeal on his behalf. Petitioner relied upon this
assurance to have his appeal of the sentencing filed. At no time
did defense counsel inform Petitioner that she would not, in fact,
be handling any further aspect of his case and that he needed to
secure new counsel to have any appeal or collateral attack filed
on his behalf. Had defense counsel simply informed Petitioner of
this he could have at least attempted to secure new appointed
counsel to have the appeal filed in the required time. Because
this was not done, Petitioner 1lost his right to file the
application for 1leave to appeal and prejudiced his appellate
rights.

The Supreme Court set out the standard for review of
collateral attacks based on claims of ineffective assistance of

counsel. Strickland v. Washington, 466 U.S5. 668, 104 S.Ct. 2052,

-11 -
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BO L.Ed.2d 674 (1984). Strickland set out two requisite

components to establish a claim for relief. A petitioner must show
that (1) counsel's performance was defective in that it fell below
an objective standard of reasonsbleness; and (2) petitioner was
prejudiced by the deficient performance and there is a reasonable
probability that the outcome would have been different if not for

the deficiency. id. at 652-9%4. A petitioner must satisfy hoth

prongs or his claim fails. id. at 697.

Defense counsel's performance fell below an objective standard
of reasonableness when she misled Petitioner to believe that she
would file his appeal in the time and manner required by law and
Md. Rule B8-204. It waes solely because of counsel's assurances to
Petitioner and then failing to actually do what was promised that
Petitioner lost his right to file the appeal (application).

Defense counsel never informed Petitioner that she was not
filing the application for leave to appeal, or that if Petitioner
sought to file it on his own behalf that he could so without cost,
as well as the availability of the transcripts of the proceeding
being appealed also being available without cost. At no time did
defense counsel inform Petitioner that he had a right to have
counsel appointed to him in the event she would not be
representing him any further, or that Petitioner could obtain
these things without cost even if Petitioner desired to proceed

without counsel. See Turner v. State of North Carolina, 412 F.2d

486 (L4th Cir.1969), 1969 U.S. App. Lexis 11925 (1969).

In this case defense counsel never informed Petitioner of his

-12-
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right, as =an indigent defendant, to a free sentencing transcript,
the right to appellate counsel, or the steps to be taken without
counsel in order to obtain appellate review. Counsel's ohligation
to Petitioner did not end upon his sentencing. At this point in
the process, when time is the most important factor in obtazining
appellate review, no one is more equipped to insure the successful
filing of an indigent defendant's appeal then the counsel who

represented him at +trial. See: Turner, supra; and Williams v.

Coiner, 392 F.2d 210 (4th Cir.1968).

In U.S5. v. Poindexter, 482 F.3d 263 (4th Cir.2007), the Fourth

Circuit joined all other circuits which have addressed this issue
when it held "that an attorney renders constitutionally
ineffective assistance of counsel if he fails to follow his
client's unequivecal instruction to file a timely notice of appeal
even though the defendant may have waived his right to challenge

his conviction and sentence in the plea agreement." id. at 265.

The 4th Circuit explicitly held that an attorney has an obhligation
to comply with a client's uneguivocal instruction to appeal "even
if doing so would be contrary to the plea agreement and harmful to

the client's interests." id. at 273. The court further held that

an attorney may also have a duty to consult (regarding whether to

appeal) under Flores-Ortega even following a waiver. id. at 267-

68, and 273; gquoting Roe v. Flores-0Ortega, 528 U.S. 470, L478-80

(2000) (instructing when attorney has a duty to consult regsrding
appeal, noting, however, that whether there was & plea agreement

and whether appeal rights have been waived are "relevant factors"

-13-~
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to be considered in making this determination). See also Douglas
v. California, 372 U.5. 353, 83 5.Ct. B14, 9 L.Ed.2d 811 (1963).

Where counsel, as in the instant case, treats their
representation as being terminated without having imparted that
information +to the defendant, then the defendant's right +to
counsel has been effectively denied. Petitioner's right to counsel
was denied when counsel failed to inform him that she was no
longer participating in his case and that she would not be filing
the appeal that he requested and uwhich she agreed to do.
Petitioner's appeal rights were terminated and his right +to
protect the "vital interest at stake" [his freedom] was prejudiced
soleiy due to counsel's ineffectiveness. Petitioner never had the
opportunity to raise the issues relating to the illegality of his
sentence based on the violation of the Maryland Rules governing
plea agreements, and he has therefore established a colorable
claim of ineffective assistance of counsel.

V. Conclusian

For the above reasons, and consistent with the cited
authorities and precedent, Petitioner requests that this court
vacate his 1illegal sentence and re-sentence Petitioner to the
terms of his original plea agreement.

VI. Statement Of All Previous Proceedings

1. On May 7, 2012, Petitioner filed a Motion To Correct An
Illegal Sentence. On July 11, 2012, the motion was denied.
2. On April 3, 2013, Petitioner filed a Motiaon For

Reduction/Modification Of Sentence. 0On April 30, 2013, the motion

=
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was denied.

3. On May 23, 2013, Petitioner filed a Motion To Reconsider Order
Denying Defendant's Motion For Modification. On June 24, 2013, the
motion to reconsider was denied.

VITI. NON-WATVER

The test for waiver under 7-106(b)(1) contemplates a knowing

and intelligent waiver. Curtis v. State, 284 Md. 132 (1978). Thus

with respects to those situations governed by the waiver standards
of 7-106(b) where a petitioner establishes that he did not in fact
intelligently and knowingly fail to raise an issue previously such

issue cannot be deemed waived. Curtis, 28B4 Md. at 140. Allegations

of ineffective assistance of counsel is a fundamental

constitutional right subjected to this standard. McElroy v. State,

329 Md. 136 (19893). Therefore these issues are cognizable at this

time and properly raised for the first time in this court.

Wherefore, the Petitioner prays that this Court:
A) . Grant him a hearing on this petition;
B). Appoint counsel to represent Petitioner at said hearing;
C). Allow Petitioner to freely amend this petition;:
D). Grant the relief requested in the petition; and
E). Grant such other and further relief as the nature of his cause

nay require. A proposed "ORDER" is attached. (Attachment No.3)

Respectfully Submitted,

¢ /
Gl 7 OF, (p e 5B
Calvin F. Currica# 55V by
13800 McMullen Huwy., 5.U,
Cumberland, MD 21502

-15-
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AFFIDAVIT
I HEREBY AFFIRM under the penalties of perjury that the
contents of this petition are true and correct to the best of my

knowledge, belief, and information.

{
527 GUAT, [z
DATE CALVIN F. CURRICA
PETITIDNER, PRO SE

CERTIFICATE OF SERVICE

.. 79" |

I HEREBY CERTIFY that on this day of MAYy. 2014, a
copy of the foregoing Petition For Post-Conviction Relief uwas
mailed, postage prepaid, to the State's Attorney's Office, 50
Maryland Avenue, Rockville, Maryland 20850, and the Collateral
Review Division of the Public Defender's 0Office, 300 W. Preston

Street, Suite 213, Baltimore, Maryland 21201.
(Wour G, Coozrtiy

Calvin F. Currica

e,

- Quf\- .b 2 ’ — Hﬁmwmt-x_m-‘-ﬁ
S \;scri ed and sworn to before me

aplac-'tary Public in and for the Stat“’
of Maryland, this 2nd £

day of
m‘i 204
16 Deonno L, Crogrs, Naéar’y"Pu?;;lic

My ¢

{ My commission expires _813)])
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PLEA HEARING PROCEEDINGS EXHIBITS

Exhibit No.1: August 11, 2008, p.3, lines 13 thru 23

Exhibit No.2: August 11, 2008, p.4, lines 1 thru 14 & 19 thru 25

Attachment No. 1
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Exhibit No.1

AUGUST 11, 2008 PLEA HEARING PROCEEDINGS
PAGE 3, LINES 13 thru 23
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PROCEEDINGS

THE CLERK: All rise. The Circuit Court for
Montgomery County is now in session. The Honorable Durke G.
Thompson presiding.

THE COURT: Please be seated (unintelliéiblé) this
afternoon, ladies and gentlemen.

THE CLERK: Criminal Case No. 109946 and 109922,
State versus Calvin Currica.

MS. BRIDGFORD: Cindy Bridgford on behalf of the
State with Mr. John.Maloney.

MS. SANDLER: Rene Sandler on behalf of Mr. Currica,

who's present.

\J THE COURT: All right. It's my understanding that in

lieu of motions this afternoon that we will proceed to a plea.
4——--_'_-_-__ k

And I'd be happy to receive the terms and conditions unless

there is a plea memo, but I'm not aware there is one.

MS. BRIDGFORD:! Your Honor, I had one walked through
— o — —_— o

today and signed by Judge Harrington. This is the only copy I

Y

have, so --

THE COURT: We'll make a copy of it, so if you cah --

s
MS. BRIDGFORD: Thank you very much.
- .
THE COURT: -- pass it up to me. All right. Thank
- o pa——
you.
T —

i

All right. The Court understands from the
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Exhibit No.2

AUGUST 11, 2008 PLEA HEARING PROCEEDINGS

PAGE &4, LINES 1 thru 14 & 19 thru 25
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memorandum, which is indeed entered into by counsel, that in

—

Criminal No. 1098922, the defendant will énter a plea to an

———

amended count of murder in the second degree.

—

And in Criminal No. 109946, the defendant will enter

a plea to the following.

That is, Count 1, carjacking; |

] Count 9, carjacking. : Uzﬁ )\MFOH—OJ\‘“

s

And the guidelines are 30 to 51 years. And I
—_—

presume, by implication, that means the Court is entitled to

——

consider the usual factors, such as suspended time and terms
————— e —  ame T

and conditions of probation if it's appropriate.

e e
MS. SANDLER: That's correct.
.--l"-..‘._,________..__
THE COURT: Is that, is that —-
—

MS. BRIDGFORD: T@EELE_EQELQQL_

THE COURT: Okay. All right. In that casée, then
¥

we'll -- and my understanding is that we're not going to
proceed to disposition. I think for obvious reasons that's
probably not.

All right. Mr. Currica, is that how your name is
——— e

pronounced, - sir?

—_—
MR. CURRICA: Yes.

-

THE COURT: All right. If you'll stand, please, sir.

As I've indiCated,}your counsel and'the State have
Y ep— e — :

said that you intehdftoleﬁte% a plea of guilty today.

——— .

MR. CURRICA: _Yes
-
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Exhibit

No.1:

Exhibit

No.2:

Exhibit

No.3:

Exhibit

No.b:

Exhibit

No.5:

Exhibit

No.6:

SENTENCING HEARING PROCEEDINGS EXHIBITS

November 18, 2008, p.12, lines 14 thru 18
November 18, 2008, p.13, lines 3 thru 8 & 13 thru 20
November 18, 2008, p.38, lines 10 thru 19
p.40, lines 6 thru 15, November 18, 2008
November 18, 2008, p.51, line 25

November 18, 2008, p.52, lines 1 thru 14
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tell the Court as recently as just a couple of months ago the
walit list was two to three years.

So even if the Court makes that'recommendation, it
| actually lengthens his sentence in terms of the time. He
wouldn't be getting out and certainly no leniency in the
sentence that he would be serving.

But I ask that the Court, for the mental health
reasons, his age, and the eventual release of him as an older
person, much older person, I would ask that the Court consider
that, so that he can lFarn some skills and come out, even if
he's old, with some skills, some meaningful way to contribute
to society for the rest of his life when he does eventually
come out.

The guidelines in this case, Your Honor, as indicated

—

in the PSI, differ from the June 24th plea letter. And I would

ask that the Court honor that, those guidelines in the June
_-"———___-——-—“_L

E—

24th plea letter. Those guidelines were calculated together

with the State. [/@J‘y MFDHZV‘\""

I would also ask that this Court focus on Mr. Currica

as an individual before the Court, not the co-defendant. We
don't know, I haven't listened to the CD's of why the judges
did what they did in that, those cases. But Mr. Bryant's, Mr.
Bryant's sentencing was fashioned to Mr. Bryant's history, Mr.
Bryant's individual factors, and from my understanding, Mr.

Bryant's lack of remorse. 1In fact, I understand he had quite
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an outburst in Court, which will be, is very different than

, \
what you'll see from Mr. Currica. tﬁ2r>/ /ﬁ1f?
3 1arTon

And I would ask that you fashion your sentence

according to those factors that you are to, bound to, fashion

sentence after, you know, rehabilitation, appropriate balance
——— ==

between the crimes, agg the need to protect society. And we,

again, understand that that is a very serious factor for the

——

Court to consider in fashioning an appropriate sentence.

——

But we ask that you do it according to who Mr.
Currica is, the background of Mr. Currica, and to again
understand that we're not, we're not excusing anything. This
is very serious. We recognize it. He's accepted

responsibility. And I will tell the Court that there's hope,

even if it's small, when someone expresses the degree of
—_—

remorse that Mr. Currica has expressed.

And for those reasons, we would ask that this Court
-—'h.____\_______ e ——— e st

fashion a sentence within the guidelines. My client would like

to address you at the appropriate time. I'm told that a member

—

of his family may have come in. I'll confer with my client if

yg&;&g&&ijﬂt me just for one brief moment.
THE COURT: You may.
MS. SANDLER: It was -mistaken.
THE COURT: All right.
MS. SANDLER: Thank you, Your Honor.

THE COURT: All right. Mr. Maloney.
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Viney, who's also here in court, he goes and attacks her. . This
is a much smaller woman than this defendant, as you'll see whén
she speaks. But what does he do? He fights her. He's
attacking her, even possibly swinging a knife at‘her. We don't
know. She fought him off. There but for the grace of God is
another murder from him. 2nd again, this is not Mr. Bryant
doing it, this is this defendant wielding the knife. He is the
actor calling, swinging the knife, demanding the money, going

for the carjacking. ‘ Veﬁ /M(Oﬁaﬂ‘}‘

Counsel talked about guidel%g?s. And I, in almost 20

—_——

years I've never seen this asking the Court to disregard the

honest guidelines that they are going with what was thought to

be the guidelines between counsel ahead of time. I don't know

——

if the Court is empowered to do such a thing, disregard what

d—

the guidelines are.

E—
THE COURT: Well -—-
a———
MR. MALONEY: The Court's obviously empowered to --
e ___..---"-'_-r
THE COURT: -- guidelines are descriptive in any
—
L E R
event.
N —

MR. MALONEY: And that's what I said in my memo.
They are Jjust that, guidelines. The Court obviously could go
above and below them. But the guidelines in this case call for
a sentence of 45 to 70 yeafs. They're supposed to be ranged
® 405/
for what is appropriate for a crime of this nature.

But then you look at the guidelines book and they
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anymore in the sentencing, Your Honor.
Dther reasons for deviating that the guidelines and:
Judges have agreed on in the guidelines book, the vicious
nature of it, recommendation from the State, recommendation

from Parole and Probation. We have all of those in this case.

Counsel says, well, we don't know about what the co-

defendant did, what happened at sentencing, he might have acted

—

out. T don't think a judge gave him 70 years just because he
-‘-___-'____‘--.__

—

acted out in court. I think they sentenced because of the
—_——

crime. And I think the crime in these casegs called for that

kind of sentence. 2And if the lesser players I say get 70
—‘-—-—-_—-—‘—-—\-_-_-—_\‘__ _‘-_.._——l'-"_"—

degrees, it's appropriate, I think it's right for the lead
—~— ——— v/’_———f
actor, the most vioclent one, to get over that. And that's why
ﬂ-,-.""'-___——___‘—-_"—-"—-—-..__
we're asking for a sentence that's over the guidelines in this

case.

This person has been defiant, as you see on the tape,
from the get go. There is no evidence that this Court can
honestly rely on to say, well, this is reason to go below the
top of the guidelines in this case. He's a predator. 2nd it's
sad.- He's on the short 1list, as I said, of the most violent
c;iminals that we've had in recent memory in Montgomery County.

And there is no mistaking, you can see this pattern.
It doesn't take a genius to say if it wasn't for the great work

of Detectives Hague and Bakolski (phonetic sp.) and other

detectives in Montgomery County, there would be a lot more
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(unintelligible) I produced the jail psychiatric records and
medication just to support what I had previously stated.

THE COURT: All right. Thank you.

MS. SANDLER: Thank you.

MR. MALONEY: Do you want me to take these back?

THE COURT: You may.

(Bench conference concluded.)

MS. SANDLER: (Unintelligible).

THE COURT: Sure, you may.

MS. SANDLER: Just a couple of very brief --

THE COURT: All right.

MS. SANDLER: ~-- remarks -—=

THE COURT: Sure.

MS. SANDLER: -- before my client address the Court.
His mother did come in. However, she's declined to comment,
but I'd ask that you just take notice that she is here.

THE COURT: I certainly do acknowledge that.

MS. SANDLER: Just two brief points.: Acceptance of
responsibility can be measured in a lot of ways. I mean, I'm
not here to argue Mr. Currica's decision not to be forthcoﬁing
immediately upon his arrest. He will have to, again, reconcile

those decisions for a very long time. But he did accept

responsibility, and that's a first step. 2And he did express

remorse, and that's a first step.

So under, I guess, the State's view and hearing from
151




Case 8:16-cv-03259-PX Document 12-4 Filed 01/31/17 Page 33 of 35

NOVEMBER 18, 2008 SENTENCING HEARING PROCEEDINGS

PAGE 52, LINES 1 thru 14

EXHIBIT NO. &

15



am

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 8:16-cv-03259-PX Document 12-4 Filed 01/31/17 Page 34 of 35

52
everyone, agaln, no one is going to minimize the gravity of
ey e —
- — —
these events. They were horrible. But under everyone's view

p— —

we throw him, we put him in a jail and we throw away the key.

-

And we can't do that. There is hope, again, even if it's

small. Under the State's view and what State's asking is

for you simply to disregard the guidelines, which are there for

a reason, add 20 years, and then they would be satisfied..

r

Your Honor, with regard, again, to the co-defendant,

-ty

different history, different contacts. I believe he was even a
== __-_—'_'_._.-_,_—-'—--—-—-—u_-_-____‘__-._._'___

fugitive from Colorado. A lot of different factors that
'-'——-""_'__'—"-F'_

contributed to his sentences. 2And I ask that you fashion this

sentence, again, according to my client, his history, what you

Sl

will hear from him, what yvou have heard from me, and fashion an
s

appropriate sentence for this individual.

Thank you, Your Honor. He would like to address the
Court at this time, 1f the Court would hear --

THE COURT: All right. If you'll stand, Mr. Currica.

MR. CURRICA: Your Honor, I'm just -—-

THE COURT: Just a moment, sir. I just want to
advise you ahead of time that you have the opportunity, as your
counsel has suggested here today and as I'm sure sheé's advised
you in advance, that you have the opportunity to address the
Court. It's not something that is required of you. And in
fact, 1f you elect not to address me, I will not hold that

again you in any way. But it is the opportunity that the law
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