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DIAZ, Circuit Judge: 

Calvin Currica appeals the district court’s denial of his habeas petition under 28 

U.S.C. § 2254.  He claims that his guilty plea wasn’t voluntary because he didn’t know that 

Maryland’s sentencing guidelines were merely advisory.  But a Maryland court denied his 

request for postconviction relief, finding that he understood the terms of his plea 

agreement, including his maximum sentencing exposure.  Below, the district court held 

that the Maryland court’s decision denying Currica postconviction relief was reasonable.  

We affirm. 

I. 

This appeal centers around Currica’s understanding of his plea terms, so we lay out 

the relevant procedural history in detail. 

A. 

After he confessed to the police in 2008, the State of Maryland charged Currica with 

several crimes, including carjacking, kidnapping, armed robbery, first-degree assault, and 

first-degree murder.   

The prosecutor offered to dismiss all the other charges if Currica pleaded guilty to 

two counts of carjacking and one count of second-degree murder.  In the offer letter, the 

prosecutor noted, “The maximum potential penalty for these offenses, when added 

consecutively, is 90 years.  The guidelines for these offenses are thirty to fifty-one years.”  

J.A. 314.  

Currica’s attorney sent him a letter conveying the plea offer: 
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After extensive discussions [and] negotiations with the Assistant State’s 
Attorney prosecuting your case, and several discussions between you and I, 
the State has offered for you to enter a plea of guilty to Second Degree 
Murder, which carries a maximum penalty of Thirty (30) years and 2 Counts 
of Carjacking [for which] each carries a maximum penalty of Thirty (30) 
years incarceration.  As we discussed, your sentencing guidelines for these 
offenses is 20-30 years on the murder and 10-21 years for the carjackings.  
Overall sentencing guidelines are 30-51.      

J.A. 317.  The letter also explained the rights Currica would give up by pleading guilty, 

and further advised him: 

No person can make any promises (beyond the plea agreement) or 
inducements to you or coerce or threaten you to get you to plead guilty.  You 
must fully understand the terms of the plea agreement and not be under the 
influence of any drugs, medication, alcohol, or mental condition at the time 
of the plea that would prevent you from understanding the proceedings. 

J.A. 318.   

1. 

Currica took the deal.  His two-page plea agreement stated that he would plead 

guilty to second-degree murder and two counts of carjacking, that the court would order a 

presentence investigation, and that the parties could allocute at sentencing.  It didn’t 

mention sentencing guidelines.  The rest of the agreement laid out the facts of the crimes.   

 Counsel also jointly submitted a plea memorandum to request a hearing.  That 

memorandum mentioned the guidelines, indicating they provided for “Thirty to Fifty-One 

Years.”  J.A. 288. 

At the plea hearing, the state court referenced the plea memorandum, including that 

“the guidelines are 30 to 51 years.”  J.A. 76.  Then the court questioned Currica under oath. 

USCA4 Appeal: 19-7638      Doc: 47            Filed: 06/14/2023      Pg: 3 of 14

3



 The court first made sure Currica understood that he wasn’t “obligated to enter a 

plea of guilty in this or any case,” that he had a right to a trial before a judge or a jury, that 

he could raise defenses at such a trial, and that a jury would have to agree unanimously that 

the state proved his guilt beyond a reasonable doubt.  J.A. 77–81.  The court also ensured 

that Currica had had adequate time to discuss the plea with his attorney and that he 

understood he’d be waiving a pretrial hearing and certain appellate rights.   

The court turned next to the specific charges to which Currica agreed to plead guilty, 

explaining the elements and noting the maximum penalty of 30 years for each: 

Q All right.  When you are charged with second degree murder, which is 
what the charge will be changed to, you are liable for a maximum penalty of 
30 years in jail or less depending on what I determine, and you can be placed 
on probation for any suspended sentence that I might impose.  In other words, 
I’m entitled to impose a sentence that would include a component or a part 
of it that would be suspended.  I’m not obligated to do that.  You understand 
that?  

A Yes. 

J.A. 83.  And for the two carjacking charges: 

Q All right.  So each of these charges carries the possibility of being put in 
jail for up to 30 years.  Once again, I can impose whatever sentence, 
including jail time and a period of suspended jail time, if I wish to do so.  
You understand that? 

A Yes. 

J.A. 84.  Currica also confirmed that no one threatened or coerced him into pleading guilty, 

that no one told him the court would be more lenient if he pleaded guilty, and that he was 

entering the plea “freely and voluntarily.”  J.A. 85.   
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The prosecution then proffered what it would have attempted to prove at trial.  The 

court accepted Currica’s guilty plea, finding that it was “freely given, voluntarily given, 

and intelligently given.”  J.A. 93.   

2. 

After the plea hearing, the state submitted a presentence-investigation report.  The 

report specified a different guidelines range than the plea-offer letter and the plea 

memorandum counsel filed with the court.  Instead of the previously discussed range of 30 

to 51 years, the report stated 45 to 70 years. 

At the sentencing, Currica’s counsel asked the court to “honor” the 30-to-51-year 

range, since it was “calculated together with the State.”  J.A. 111.  But the state questioned 

whether the court could “disregard the honest guidelines” in favor of “what was thought to 

be the guidelines between counsel ahead of time.”  J.A. 137.  The court responded that the 

“guidelines are descriptive in any event.”  Id. 

After more argument from counsel, victim-impact statements, and an apologetic 

allocution from Currica, the court expressed its intention to keep Currica within “restraint 

of the authorities of this State for as long as I can reasonably incapacitate you.”  J.A. 154.  

The court sentenced Currica to 85 years: 30 for second-degree murder, 30 for one 

carjacking charge, and 25 for the other, consecutively.  J.A. 155. 

B. 

Currica petitioned the Maryland courts for postconviction relief.  In his pro se 

petition, he argued that the prosecution and the court breached his plea agreement by 

imposing a sentence above 30 to 51 years.  The state opposed Currica’s petition. 
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The state postconviction-relief (“PCR”) court appointed a public defender and held 

a hearing.  There, Currica testified that after he spoke with his trial attorney about the plea 

offer, he believed the court could impose a sentence “[a]nywhere from 30 to 51 years.”  

J.A. 215.  He said it “was not explained to [him] before [he] took the plea” that the 

guidelines were advisory and didn’t constrain his sentence.  J.A. 216.  When the plea court 

told him it could sentence him to up to 30 years per charge and impose “whatever” 

sentence, Currica said he thought the court was just observing a formality or referring to 

probation or a suspended sentence.  J.A. 217–19.   

The PCR court denied relief, announcing its decision from the bench.  The PCR 

court found that the plea agreement didn’t bind the prosecutor or the court to a specific 

sentence.  It also found that the plea court “correctly advised the defendant of . . . not only 

the elements of the offenses to which he was tendering his plea, but the maximum penalties 

allowed by law.”  J.A. 244.     

While the PCR court acknowledged that “the [guidelines] range stated in the initial 

plea memo is different from the [guidelines] range appended to the sentencing matters,” it 

was “clear to any reasonably objective person, that these are ranges only,” and that “the 

court at no time bound itself.”  J.A. 246.  Explaining further: “There is no . . . objective 

basis for any reasonable person to conclude that the [plea court] was capping a sentence 

[or] was binding itself to” the guidelines.  J.A. 247–48.  In fact, the PCR court found that 

the plea court “made it clear” the guidelines are “advisory only.”  J.A. 248.  

Finally, the PCR court said it “listened carefully” and didn’t “accredit the testimony 

that [Currica] gave me today with respect to his subjective views.  I find that he knew . . . 
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damn well what he was pleading guilty to,” and that he “received an immense benefit” 

from the plea agreement “because he dodged a possible sentence of . . . life plus plus[,] 

which means you don’t get out.”  Id. 

Currica appealed the PCR court’s decision, but Maryland’s Court of Special 

Appeals (now called the Appellate Court of Maryland) summarily denied leave.  And 

Maryland’s highest court denied certiorari. 

C. 

Currica, again pro se, filed a § 2254 petition in the U.S. District Court for the District 

of Maryland, raising similar arguments as in the state PCR proceedings.  The parties filed 

briefs and supplemented the record with the plea agreement and orders from the Maryland 

courts.  Then the district court issued its decision, finding a hearing to be unnecessary.   

The district court first recounted the PCR court’s findings, including that “at 

sentencing, Currica was told the guidelines were ‘advisory only’ and the sentencing court 

could exceed those guidelines, as it ultimately did.”  Currica v. Miller, No. 16-cv-3259, 

2019 WL 4392540, at *4 (D. Md. Sept. 13, 2019).  The district court agreed with the PCR 

court that the plea agreement didn’t constrain the prosecution’s recommendation or the trial 

court’s sentence.  Id.  Finally, the court concluded that the PCR court’s holding that Currica 

was advised of his maximum sentence exposure wasn’t incorrect or unreasonable, so 

§ 2254 relief wasn’t available.  Id. at *5.  The court also denied Currica a certificate of 

appealability, but we granted one.  
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II. 

 We affirm.  While the plea court (and Currica’s plea counsel) may have muddied 

the waters, the substantial deference we owe state courts under the Antiterrorism and 

Effective Death Penalty Act of 1996 (“AEDPA”) forecloses relief.   

Under AEDPA, once a state court adjudicates the merits of a request for 

postconviction relief, federal habeas relief isn’t available unless the state-court 

proceedings: 

(1) resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by the 
Supreme Court of the United States; or 

(2) resulted in a decision that was based on an unreasonable determination 
of the facts in light of the evidence presented in the State court 
proceeding. 

28 U.S.C. § 2254(d).   

Currica argues that he’s entitled to relief under both subsections of § 2254(d).  We 

disagree. 

A. 

 We begin with subsection (d)(2), by which Currica contends that the PCR court’s 

decision was based on an unreasonable finding of fact— that the plea court “made it clear” 

that the guidelines were advisory.  See Appellant’s Br. at 23.1 

1 At oral argument, Currica’s counsel also questioned the PCR court’s adverse 
credibility finding, arguing that it wasn’t supported by the record.  But we decline to 
consider this new argument.  See Cities4Life, Inc. v. City of Charlotte, 52 F.4th 576, 581 
(4th Cir. 2022).  And even if Currica had timely raised it, we’re poorly situated to second-
guess the PCR court’s credibility determinations.  See Elmore v. Ozmint, 661 F.3d 783, 
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AEDPA mandates that “a determination of a factual issue made by a State court 

shall be presumed to be correct,” such that the petitioner bears “the burden of rebutting the 

presumption of correctness by clear and convincing evidence.”  28 U.S.C. § 2254(e)(1).  

Even if a state court gets a fact wrong, its decision “will not be overturned . . . unless 

objectively unreasonable in light of the evidence presented in the state-court proceeding.”  

Miller-El v. Cockrell, 537 U.S. 322, 340 (2003).  In other words, it’s not enough for a 

finding to be debatable or even wrong—it must be “unreasonable” to open the door to 

habeas relief.  See Wood v. Allen, 558 U.S. 290, 303 (2010). 

 The plea court never said the guidelines were advisory, so the PCR court’s finding 

(that the plea court “made it clear” the guidelines were advisory) might be debatable.  But 

AEDPA demands more.  The PCR court’s finding isn’t objectively unreasonable because 

the plea court correctly explained that it could sentence Currica to 30 years on each charge, 

which would exceed the guidelines range.  See Burt v. Titlow, 571 U.S. 12, 18 (2013) (“[A] 

state-court factual determination is not unreasonable merely because the federal habeas 

court would have reached a different conclusion in the first instance.” (quoting Wood, 558 

U.S. at 301)). 

In any event, AEDPA forecloses habeas relief unless the PCR court’s decision was 

“based on” an erroneous finding, 28 U.S.C. § 2254(d)(2), and Currica doesn’t make that 

showing.  Say the PCR court never found that the plea court made the guidelines’ advisory 

850 (4th Cir. 2011) (noting that AEDPA requires us to be “especially deferential to the 
state PCR court’s findings on witness credibility,” which we won’t overturn absent error 
that is “stark and clear” (cleaned up)).    
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nature “clear.”  We’d still be left with the PCR court’s other findings, including that (1) the 

plea agreement didn’t promise a guidelines sentence, (2) the plea court ensured Currica 

understood his maximum sentencing exposure, and (3) Currica’s testimony about his 

subjective belief wasn’t credible.  Against this backdrop, Currica hasn’t shown that the 

finding he challenges moved the needle.  So subsection (d)(2) offers him no relief. 

B. 

Turning to Currica’s subsection (d)(1) arguments, our first step “is to identify the 

‘clearly established Federal law, as determined by the Supreme Court of the United States’ 

that governs the habeas petitioner’s claims.”  Marshall v. Rodgers, 569 U.S. 58, 61 (2013).  

We look to “only the holdings, as opposed to the dicta,” of the governing Supreme Court 

decisions.  Woods v. Donald, 575 U.S. 312, 316 (2015) (per curiam) (cleaned up).   

We then “train [our] attention on the particular reasons” the PCR court gave in 

denying relief.  Wilson v. Sellers, 138 S. Ct. 1188, 1191–92 (2018) (cleaned up).  Since 

Maryland’s appellate courts summarily denied relief, we “‘look through’ the unexplained 

decision to the last related state-court decision that does provide a relevant rationale.”  Id. 

at 1192.  This points us back to the PCR court’s oral decision from the bench. 

 Currica faces a high hurdle in showing that the PCR court’s decision was contrary 

to, or unreasonably applied, a Supreme Court holding.  See Woods, 575 U.S. at 316 (noting 

that AEDPA’s standard is “intentionally difficult to meet” (cleaned up)).  He must show 

that the PCR court’s decision was “so lacking in justification that there was an error well 

understood and comprehended in existing law beyond any possibility for fairminded 

disagreement.”  Id. (cleaned up).   
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The decision must be “‘objectively unreasonable,’ not merely wrong; even ‘clear 

error’ will not suffice.”  White v. Woodall, 572 U.S. 415, 419 (2014).  Put bluntly, 

subsection (d)(1) corrects only the most “extreme malfunctions.”  Woods, 575 U.S. at 316. 

 As we explain, the PCR court’s decision wasn’t “contrary to,” or an “unreasonable 

application of,” Supreme Court precedent.  28 U.S.C. § 2254(d)(1). 

1. 

The PCR court’s decision wasn’t “contrary to” Supreme Court precedent because it 

didn’t “arrive[] at a result different from” a Supreme Court case with “materially 

indistinguishable” facts.  Early v. Packer, 537 U.S. 3, 8 (2002) (per curiam) (cleaned up).   

To persuade us otherwise, Currica points to Boykin v. Alabama, 395 U.S. 238 

(1969).  Boykin involved a state-court guilty plea in which, “[s]o far as the record shows, 

the judge asked no questions of petitioner concerning his plea, and petitioner did not 

address the court.”  Id. at 239.   

The Court held that “[i]t was error, plain on the face of the record, for the trial judge 

to accept petitioner’s guilty plea without an affirmative showing that it was intelligent and 

voluntary.”  Id. at 242.  A silent record can’t support a guilty plea, which waives important 

constitutional rights.  Id. at 243.  Rather, a criminal court must exercise “the utmost 

solicitude . . . to make sure [the defendant] has a full understanding of what the plea 

connotes and of its consequence.  When the judge discharges that function, he leaves a 

record adequate for any review that may be later sought.”  Id. at 243–44. 

The next year, Brady v. United States confirmed Boykin’s “requirement that the 

record must affirmatively disclose that a defendant who pleaded guilty entered his plea 
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understandingly and voluntarily.”  397 U.S. 742, 747 n.4 (1970).  Brady affirmed the denial 

of habeas relief for a federal prisoner who claimed his guilty plea wasn’t voluntary because 

he feared he could receive the death penalty if he went to trial.  Id. at 746–47.  Brady also 

claimed his plea wasn’t intelligent, because nine years after he entered it, the Court held 

that the death penalty wasn’t available to a defendant who went to trial under the 

circumstances of his case.  Id. at 756. 

The Court noted that a pleading defendant must have “sufficient awareness of the 

relevant circumstances and likely consequences” of the plea.  Id. at 748.  But a plea can be 

intelligent and voluntary even “if the defendant did not correctly assess every relevant 

factor entering into his decision.”  Id. at 757.  In fact, habeas relief isn’t available for a 

defendant simply because he “discovers long after the plea has been accepted that his 

calculus misapprehended . . . the likely penalties attached to alternative courses of action.”  

Id.  And Brady’s plea record showed that the district court ensured he understood his plea 

and that he entered it “voluntarily, without persuasion [or] coercion of any kind.”  Id. at 

743 n.2.  The Court held that this was sufficient.  Id. at 755. 

Currica argues that the PCR court’s decision was contrary to Boykin and Brady 

because “[n]othing in the record affirms that Mr. Currica was told he could receive a 

sentence above 51 years.”  Appellant’s Br. at 28.  But Boykin and Brady didn’t “confront 

the specific question presented by” Currica’s petition—whether his plea was voluntary 

when no one told him the state sentencing guidelines weren’t mandatory.  Woods, 575 U.S. 

at 317 (cleaned up).  And Currica’s situation isn’t “materially indistinguishable” from 
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Boykin’s or Brady’s facts.  Early, 537 U.S. at 8.  So subsection (d)(1)’s “contrary to” prong 

can’t help him. 

2. 

Nor was the PCR court’s decision an “unreasonable application” of principles 

announced by the Supreme Court.  When there’s no on-point Supreme Court holding to 

clarify “the precise contours” of a right, “state courts enjoy broad discretion in their 

adjudication of a prisoner’s claims.”  Woods, 575 U.S. at 318 (cleaned up).  If “a fairminded 

jurist could conclude” that the state court’s decision fits the contours of the Supreme 

Court’s governing principles, subsection (d)(1) affords no relief.  Id.   

We acknowledge that the advisory or mandatory nature of sentencing guidelines 

could affect a defendant’s maximum sentencing exposure.  And this distinction could 

influence whether a defendant’s plea is intelligent and voluntary.   

But here, the PCR court concluded that Currica couldn’t reasonably believe that the 

guidelines were mandatory or that he was entitled to a sentence between 30 and 51 years.  

That’s because the plea court correctly advised him that each of his charges carried a 

possible sentence of 30 years.  So this isn’t a case in which Currica was clueless about the 

endpoints of his sentencing exposure.2  The plea court created a record about the 

2 The out-of-circuit cases Currica cites in support of his argument are 
distinguishable.  See, e.g., Jamison v. Klem, 544 F.3d 266, 276 (3d Cir. 2008) (defendant 
was never informed of a mandatory statutory minimum, even when he was correctly told 
the statutory maximum); Hanson v. Phillips, 442 F.3d 789, 800 (2d Cir. 2006) (sentencing 
court’s “confusing mixture of questions and statements” created too messy a record to 
determine whether the petitioner was pleading voluntarily); Hart v. Marion Corr. Inst., 927 
F.2d 256, 256 (6th Cir. 1991) (plea court erroneously told defendant the maximum sentence 
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voluntariness of Currica’s plea, as Boykin and Brady require.  So the PCR court didn’t 

apply Boykin or Brady’s principles incorrectly, much less unreasonably. 

At bottom, Currica’s petition relies on an unannounced rule that would require plea 

courts to probe the minds of defendants in search of myths to bust.  Boykin and Brady don’t 

go so far.  And even if such a requirement were “the logical next step” after Boykin and 

Brady, “there are reasonable arguments on both sides,” and that’s “all [the state] needs to 

prevail in this AEDPA case.”  White, 572 U.S. at 427. 

AFFIRMED 

he could serve was 15 years when it was 75); Lewellyn v. Wainwright, 593 F.2d 15, 15 (5th 
Cir. 1979) (per curiam) (defendant wasn’t informed of the maximum sentence). 
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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF MARYLAND 
 
CALVIN F. CURRICA, #354-168,  *  
  
 Petitioner, * 
  
 v. *  Civil Action No. 8:16-cv-03259-PX 
  
WARDEN RICHARD MILLER, et al., * 
  

Respondents.         * 
 *** 

MEMORANDUM OPINION 

Pending before the Court is Calvin F. Currica’s Petition for Writ of Habeas Corpus filed 

pursuant to 28 U.S.C. § 2254.  ECF No. 1.  Currica, proceeding pro se, challenges the validity of 

his conviction and the sentence imposed after pleading guilty to second degree murder and 

carjacking in the Circuit Court for Montgomery County, Maryland.  As directed by this Court, 

Respondents have supplemented their Answer and filed exhibits not initially submitted.  ECF 

No. 15.  Currica has also replied.  ECF No. 18.  The Court finds a hearing unnecessary.  See Loc. 

R. 105.6; see also Rule 8(a), Rules Governing Section 2254 Cases in the United States District 

Courts; Fisher v. Lee, 215 F.3d 438, 455 (4th Cir. 2000) (petitioner not entitled to a hearing 

under 28 U.S.C. § 2254(e)(2)).  For the following reasons, the Court dismisses Currica’s petition 

and declines to issue a certificate of appealability.  

I. Background 

On March 14, 2008, Currica was indicted in the Circuit Court for Montgomery County in 

Case No. 109922 for murder and robbery with a dangerous weapon.  On March 20, 2008, 

Currica was separately indicted in Case No. 109946 for multiple counts of carjacking, 

kidnapping, robbery, and first degree assault, as well as conspiracy to commit and attempt to 

commit those crimes.  ECF No. 12-1 at 2.  On August 11, 2008, Currica, who was then 
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represented by counsel, entered a guilty plea in both cases pursuant to a written plea agreement.  

Id. at 11; ECF No. 15-1 at 2.  Currica pleaded guilty to one count of second degree murder in 

Case No. 109922, amended down from a first degree murder charge, and two counts of 

carjacking in Case No. 109946.  ECF No. 12-1 at 11; ECF No. 15-1 at 2.  Counsel for Currica 

and the State sent a joint plea memorandum to the Circuit Court for Montgomery County, which 

included a line stating: “Guidelines: Thirty to Fifty-One Years.”  ECF No. 15-2 at 1.   

 At the plea hearing, the court acknowledged that the pertinent guidelines, as noted in the 

memorandum, were “30 to 51 years.”  ECF No. 12-2 at 3 (Plea Hearing Transcript).  The court 

expressly advised Currica, however, that “[w]hen you are charged with second degree murder, 

which is what the charge will be changed to, you are liable for a maximum penalty of 30 years in 

jail or less depending on what I determine, and you can be placed on probation for any 

suspended sentence I might impose.”  Id. at 10.  As to the carjacking charges, the court similarly 

explained to Currica that “each of these charges carries the possibility of being put in jail for up 

to 30 years.  Once again, I can impose whatever sentence, including jail time and a period of 

suspended jail time, if I wish to do so.”  Id. at 11.  Currica confirmed that he understood the 

court’s advisement.  Id. at 10–11.  Currica also confirmed that was entering his guilty plea 

“freely and voluntarily.”  Id. at 12.    

 On November 18, 2008, Currica appeared for sentencing.  See ECF No. 12-3 (Sentencing 

Hearing Transcript).  Currica’s attorney urged the court to impose a sentence within the 

guidelines, which “were calculated together with the State.”  Id. at 12.  The Assistant State’s 

Attorney, however, recommended a sentence above the guidelines.  ECF No. 12-3 at 38–40.  

Ultimately, the court sentenced Currica to 30 years’ confinement for the second degree murder 

count, followed by 30 years for one carjacking offense (Count 1), and 25 years for second 
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carjacking (Count 9), all to run consecutively for a total of 85 years’ imprisonment.1  Id. at 56.  

As grounds, the court noted Currica’s use of gratuitous violence and that he committed the 

crimes in quick succession over a short period of time.  Id. at 55–56.   

After sentencing, Currica mounted a series of challenges to his prison term.  On 

November 21, 2008, Currica filed an Application for Sentence Review by a three-judge panel, 

which was denied on September 2, 2009, and a Motion for Reconsideration of Sentence which 

was denied on May 7, 2013.  ECF No. 12-1 at 13–15.  On June 19, 2012, Currica filed a Motion 

to Correct an Illegal Sentence, which was denied on July 16, 2012.  ECF No. 12-1 at 14. 

On June 2, 2014, Currica filed a pro se Petition for Post-Conviction Relief, which he 

amended on September 22, 2014, to assert the following claims: 

(1) the State and Circuit Court breached the plea agreement by recommending, and 
imposing, a sentence higher than the 51 years noted in the guidelines range; and  

 
(2) trial counsel provided ineffective assistance by failing to file an Application for 

Leave to Appeal his Convictions. 
 

ECF No. 12-4 at 1–3; ECF No. 12-5.  After a hearing on the petition, the Circuit Court granted in 

part and denied in part Currica’s claims.  ECF No. 12-7 at 43–45.  The court rejected Currica’s 

contention that a breach of the agreement occurred, but granted his ineffective assistance of 

counsel claim on the grounds that his defense counsel failed to appeal his original conviction and 

sentence, as Currica had demanded.  Id.  As relief, Currica was given thirty days to file a belated 

Application for Leave to Appeal.  Id. at 45.  

Consistent with the Circuit Court’s order, Currica filed an Application for Leave to 

                                                 

1 The Court corrects an earlier error in stating that Currica was sentenced to 80 years.  ECF No. 13 at 2. 
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Appeal, which the Maryland Court of Special Appeals summarily denied on August 12, 2015.  

ECF No. 15-4 at 2.  Currica also filed an Application for Leave to Appeal the Denial of Post-

Conviction Relief as to his breach of plea agreement claim, which the Court of Special Appeals 

also summarily denied on August 12, 2015.  ECF No. 15-3 at 2.  Currica’s final effort to obtain 

relief in state court, a petition for writ of certiorari, was also summarily denied by the Court of 

Appeals of Maryland on October 28, 2015.  ECF No. 12-1 at 19. 

On September 26, 2016, Currica filed his habeas petition before this Court, challenging 

the validity of his guilty plea and imposition of the prison term which, in his view, exceeded the 

terms of his plea agreement.  ECF No. 1 at 8–14.  Respondents urge this Court to deny the 

Petition, arguing the state court properly determined that the plea agreement was not breached 

and that Currica’s plea was otherwise constitutionally sound.  ECF Nos. 15, 17. 

II. Standard of Review 

This Court may grant a petition for a writ of habeas corpus only to address violations of 

the Constitution or laws of the United States.  28 U.S.C. § 2254(a).  In this regard,  

a federal court reviewing a habeas petition that has already been adjudicated on the 
merits in state court [must] give considerable deference to the state court decision.  
A federal court may not grant habeas relief unless the state court arrived at a 
“decision that was contrary to, or involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme Court of the United States,” 
or “a decision that was based on an unreasonable determination of the facts in light 
of the evidence presented in the State court proceeding.” 

 
Nicolas v. Att’y Gen. of Md., 820 F.3d 124, 129 (4th Cir. 2016) (quoting 28 U.S.C. § 2254(d)).  

In reviewing the Petition, the Court “must presume that the state court’s factual findings are 

correct unless the petitioner rebuts those facts by clear and convincing evidence,” and “cannot 

disturb the state court’s ruling simply because it is incorrect; it must also be unreasonable.”  Id. 

For a state court’s decision to be contrary to established federal law, the state court must 
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have arrived at a conclusion contrary to the United States Supreme Court on a question of law, or 

must have confronted facts that are “materially indistinguishable from a relevant Supreme Court” 

case but nevertheless arrived at the opposite result.  Williams v. Taylor, 529 U.S. 362, 405 

(2000); see Lovitt v. True, 403 F.3d 171, 178 (4th Cir. 2005); Barnes v. Joyner, 751 F.3d 229, 

238 (4th Cir. 2014).  As to an unreasonable determination, a federal court “may not issue the writ 

simply because that court concludes in its independent judgment that the relevant state-court 

decision applied established federal law erroneously or incorrectly.”  Lovitt, 403 F.3d at 178 

(quoting Williams, 529 U.S. at 411).  Rather, a state prisoner must show that the state court’s 

ruling was “so lacking in justification that there was an error well understood and comprehended 

in existing law beyond any possibility for fairminded disagreement.”  Barnes, 751 F.3d at 238 

(quoting White v. Woodall, 572 U.S. 415, 419–20 (2014)). 

At base, for a § 2254 claim to be cognizable, the petitioner must assert a violation of 

federal statutory law or of the United States Constitution.  See Wilson v. Corcoran, 562 U.S. 1, 1 

(2010); Larry v. Branker, 552 F.3d 356, 368 (4th Cir. 2009) (“[I]t is not the province of a federal 

habeas court to reexamine state-court determinations on state-law questions.  In conducting 

habeas review, a federal court is limited to deciding whether a conviction violated the 

Constitution, laws, or treaties of the United States.”) (quoting Estelle v. McGuire, 502 U.S. 62, 

67–68 (1991)).  “The role of a federal habeas court is to guard against extreme malfunctions in 

the state criminal justice systems, not to apply de novo review of factual findings and to 

substitute its own opinions for the determinations made on the scene by the trial judge.”  Davis v. 

Ayala, 135 S. Ct. 2187, 2202 (2015) (internal marks and citations omitted).   

When a state appellate court summarily affirms a reasoned lower-court decision, or 

refuses a petition for review, then “a federal habeas court is to ‘look through’ the unexplained 
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affirmance to examine the ‘last reasoned decision’ on the claim, assuming that the summary 

appellate decision rests on the same ground.”  Grueninger v. Dir., Va. Dep't of Corr., 813 F.3d 

517, 526 (4th Cir. 2016) (citation omitted); see also Nicolas, 820 F.3d at 129 (“We ‘look 

through’ the Court of Appeals of Maryland’s summary denial of Nicolas’s petition for certiorari 

and evaluate the last reasoned state court decisions rejecting the” claim.)  Accordingly, as the 

Maryland appellate courts summarily denied Currica’s appeals in this case, the Court looks to the 

reasoned decision of the Circuit Court. 

III. Discussion 

a. Plea Agreement Claims 

Currica raises three grounds for relief concerning his plea agreement.  ECF No. 1 at 8–14.  

Although Respondents contend the three claims “can essentially be distilled” into the single 

question of “whether the circuit court breached the plea agreement” (ECF No. 12 at 18), the 

Court considers each claim in turn. 

First, Currica asserts that both the sentencing court and the State breached the plea 

agreement which, in his view, included a binding sentencing range of 30 to 51 years’ 

imprisonment.  Currica contends the breach occurred when the State sought, and the judge 

imposed, a sentence over 51 years.  In support of this claim, Currica points to the joint plea 

memorandum that Currica’s counsel and the State’s attorney sent to the court in anticipation of 

the plea hearing, which read in total:  

Comments: 
 
1. In Criminal Number 109922, the Defendant will enter a plea of guilty to an 

amended count of Murder in the Second Degree. 
 

2. In Criminal Number 109946, the Defendant will enter a plea of guilty to the 
following: 
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a. Count One – Carjacking; and 
b. Count Nine – Carjacking. 

 
Guidelines: Thirty to Fifty-One Years. 
 

ECF No. 15-2 at 1.   

Respondents argue that nothing in this memorandum or in the written plea agreement 

stated that Currica’s plea bound the court to impose a guideline sentence.  ECF No. 15 at 5.  

Additionally, Respondents underscore that the written plea agreement, which Currica signed, is 

silent as to the sentencing guidelines and rather states:  

The Defendant will enter a plea of guilty to Murder in the Second Degree.  (The 
Defendant will also enter a plea of guilty to two counts of Carjacking in Criminal 
Number 109946.)  The Court will order a Pre-Sentence Investigation.  The parties 
are free to allocute at the time of sentencing. 

  
ECF No. 15-1 at 2.  Thus, Respondents contend, the only fair reading of the plea 

agreement is that the parties had reached no agreement as to sentencing.   

On post-conviction review, the Circuit Court agreed with Respondents and rejected 

Currica’s contentions that any violation of the plea agreement occurred.  ECF No. 12-7 at 43.  

The Circuit Court further construed the memorandum to the sentencing court as conveying no 

more than estimated guidelines.  Id. at 39–40.  Thus, the Circuit Court concluded that it would be 

“clear to any reasonably objective person, that these are ranges only, the court at no time bound 

itself in any way shape or form.”  Id. at 42.   

Consistent with the plain language of the agreement, the memorandum and the 

sentencing court’s colloquy with Currica, the Circuit Court also noted the “immense benefit” that 

Currica had received by pleading guilty to an amended second degree murder charge rather than 

first degree murder which carries a maximum term of life imprisonment.  Id. at 44.  Finally, the 

Circuit Court determined that the plea colloquy would lead any reasonable person in Currica’s 
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position to understand that the sentencing court was not bound by any particular range.  Id.  In 

short, the Circuit Court found that at sentencing, Currica was told the guidelines were “advisory 

only” and the sentencing court could exceed those guidelines, as it ultimately did.  Id. at 42.  

In urging this Court to part company with the Circuit Court, Currica contends that the 

determination was contrary to clearly established federal law set forth in Santobello v. New York, 

404 U.S. 257 (1971).  Santobello stands for the bedrock principle that that “when a plea rests in 

any significant degree on a promise or agreement of the prosecutor, so that it can be said to be 

part of the inducement or consideration, such promise must be fulfilled.”  Id. at 262.  Currica 

contends the reviewing court erred because his guilty plea was induced by the promise of a 

sentence no greater than 51 years.   

To the contrary, however, and as the Circuit Court determined, nothing in the signed plea 

agreement prohibited the State’s attorney from recommending a sentence exceeding the 

guidelines.  Further, nothing in the plea colloquy or memorandum sent to the sentencing court 

suggests otherwise.  Accordingly, Currica’s claim of a promised fifty-one years simply does not 

exist.   

Likewise, the Circuit Court’s determination does not contravene Santobello.  While “each 

party should receive the benefit of its bargain” pursuant to a plea agreement, the law does not 

require enforcement of promises that the State “did not actually make in the plea agreement, for 

neither party is obligated to provide more than is specified in the agreement itself.”  United 

States v. Obey, 790 F.3d 545, 547 (4th Cir. 2015) (internal citations and quotation marks 

omitted).  The post-conviction court found that Currica did in fact receive the benefit of his 

bargain—avoiding a life sentence without the possibility of parole—and found no evidence that 

a binding agreement had been reached with respect to his sentence.  Accordingly, the reviewing 
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judge’s denial of post-conviction relief constitutes a reasonable application of the law.  Currica is 

not entitled to relief on this claim.   

 Currica next contends that the sentencing court’s failure to expressly advise him it was 

not bound by the sentencing guidelines rendered his plea “not knowing and voluntary.”  ECF No. 

1 at 12.  The Supreme Court has long maintained that the validity of a guilty plea turns on 

“whether the plea represents a voluntary and intelligent choice among the alternative courses of 

action open to the defendant.”  Hill v. Lockhart, 474 U.S. 52, 56 (1985) (citations omitted); see 

also Boykin v. Alabama, 395 U.S. 238, 242–43 (1969).  However, the state court’s determination 

was consistent with, rather than contrary to, this principle.  

At the plea hearing, the judge specifically informed Currica that the murder charge made 

Currica “liable” for “a maximum penalty of 30 years in jail or less depending on what I 

determine.”  ECF No. 12-2 at 10.  As to the other two charges, the sentencing court expressly 

told Currica that each “carries the possibility of being put in jail for up to 30 years.”  Id. at 11.   

Finally, the court told Currica, quite plainly that he “can impose whatever sentence” and never 

spoke of any limitation other than the statutory maximums.  Id.  Ultimately, on this record, the 

Circuit Court’s conclusion that Currica had been properly advised as to the maximum potential 

penalties pursuant to his plea agreement is neither incorrect or unreasonable.   

In this respect, “the representations of the defendant, his lawyer, and the prosecutor at [a 

plea hearing], as well as any findings made by the judge accepting the plea, constitute a 

formidable barrier in any subsequent collateral proceedings.”  Blackledge v. Allison, 431 U.S. 63, 

73–74 (1977) (“).  Accordingly, the post-conviction court’s denial of relief on this ground was 

reasonable.  Currica’s claim that his plea deal was not knowing and voluntary necessarily fails.  

 Finally, Currica maintains the sentencing court erred by not allowing him an opportunity 
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to withdraw his plea “once the court rejected the agreement.”  ECF No. 1 at 13–14.  The 

fundamental flaw in this claim is that the sentencing court never rejected the plea agreement. 

Thus, Currica’s assertion that he was somehow denied an opportunity to withdraw falls flat, 

particularly where he never actually moved for such a withdrawal.  Cf. Miller v. State, 272 Md. 

249, 255 (1974) (“[W]here a guilty plea has been induced by the prosecutor's agreement to make 

no recommendation as to sentencing, and the prosecutor violates that agreement, the defendant 

may at his option have the guilty plea vacated.”) (citing Santobello, 404 U.S. at 263).  

Accordingly, Currica is not entitled to relief on this ground.   

b. Writ of Certiorari Claim 

As his fourth ground for relief, Currica attempts to argue that the Court of Appeals erred 

in denying his petition for certiorari.  ECF No. 1 at 15.  This claim, however, is not premised on 

an application of federal law and is thus not cognizable under § 2254.  See Wilson v. Corcoran, 

562 U.S. 1, 1 (2010) (“Federal courts may not issue writs of habeas corpus to state prisoners 

whose confinement does not violate federal law.”).  The Court must deny this claim as well.  

IV. Certificate of Appealability 

Rule 11(a) of the Rules Governing Section 2254 Cases provides that “the district court 

must issue or deny a certificate of appealability when it enters a final order adverse to the 

applicant.”  To obtain a certificate of appealability, a habeas petitioner must make a “substantial 

showing of the denial of a constitutional right.”  28 U.S.C. § 2253(c)(2); see also Buck v. Davis, 

137 S. Ct. 759, 773 (2017); Slack v. McDaniel, 529 U.S. 473, 483–84 (2000).  When a district 

court rejects constitutional claims on the merits, a petitioner satisfies this standard by 

demonstrating that “jurists of reason could disagree with the district court’s resolution of his 

constitutional claims or that jurists could conclude the issues presented are adequate to deserve 
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encouragement to proceed further.”  Buck, 137 S. Ct. at 773 (citation omitted).   

Currica has not made the requisite showing.  Therefore, the Court declines to issue a 

certificate of appealability.  Currica may still request that the United States Court of Appeals for 

the Fourth Circuit issue such a certificate.  See Lyons v. Lee, 316 F.3d 528, 532 (4th Cir. 2003). 

V. Conclusion 

For the foregoing reasons, Currica’s Petition is denied.  A separate Order follows. 

 

 

9/13/2019         /S/    
Date        Paula Xinis 
        United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF MARYLAND

CALVIN F. CURRICA, #354-168,  *  

 Petitioner, * 

 v. *  Civil Action No. 8:16-cv-03259-PX 

WARDEN RICHARD MILLER, et al., * 

Respondents.         * 
 *** 

ORDER

For the reasons stated in the foregoing Memorandum Opinion, it is this 13th day of 

September 2019, by the United States District Court for the District of Maryland, ORDERED 

that:

1. The petition for writ of habeas corpus IS DENIED and DISMISSED; 

2. A certificate of appealability SHALL NOT ISSUE; 

3. The Clerk SHALL PROVIDE a copy of the foregoing Memorandum Opinion and 

this Order to Petitioner and to counsel for Respondents; and 

4. The Clerk SHALL CLOSE this case. 

9/13/2019         /S/    
Date        Paula Xinis 
        United States District Judge 
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IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLA¡{D

STATE OF MARYIJAITÐ

v.

CATJVIN F. CURRICA,

Defendant.

Criminal No. 109922
LOgg46

November 24, 2014

HEARING

RockvilJ-e, MaryJ.and

ÐEPOSTTTON SERVTCES, rNC.
12321 Middlebrook Road, Suite 210

Germantown, Maryland 20874
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IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYIJA¡üÐ

STATE OF MARYITAIÍD

V.

CAT,VTN F. CÜRRICA,

Defendant..

Criminal No. L09922
t-09946

RockvilLe, Maryland

November 24, 2O] 4

I¡IHEREUPON, the proceedings in Ehe above-entitled

matter commenced

BEFORE: THE HONORJ\BIrE RONAIJÐ R; RUBIN, ,JtlDGE

' APPEARÀNCES:

FOR THE ST.A,TE:

A¡{N N. BOSSE, Esq.
State' s Attorney's office
50 Maryland Ave, sth Floor
RockvíI1e, Maryland 20850

FOR THE DEFENDAI{T:

'IENNIFER CAFFREY, Esq.
Office of t,he PubIic Defender
300 Vlest Preston Street, Suite 2L3
Baltimore, Maryland 2t2OL
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PROCEEÐINGS

THE COURT: Have a Eeat, please. Sorry you had Eo

wait.

TI{E CI¡ERK: Crímina1 L09946 and l-09922.

. THE COURT: Do you need these noEes?

MS. BOSSE: Good morníng Your Honor, Ann Bosse on

behalf the SLate.

MS. CAFFREY: Jennifer Caffrey wíth the offíce of the

Public Defender, Collateral Review Divisíon, representing Mr.

Currica, who should be here momentarí1"y. Your Honor if I may

have just a moment to speak wÍth my cIíent.

THE COURT: Sure. Counsel are we ready to go?

MS. CAFFREY: We are indeed.

THE COURT: Okay

MS. CAFFREY: Your Honor íf I may begin

prel irninari 1y?

THE COURT: Of course.

MS. CAFFREY: Thís case comes,to you' as a resul-t of a

guilty plea where Mr. Currica pleaded guíIty'on August 1L, 2008

before ,Iudge Thompson. In the case ending ln 922 he pleaded

guitty to second degree murder. In the case end.ing 946 he

pJ-eaded. guilty to two counts of carjacking. On November 18,

2008, Mr. Currica was sentenced. by ,Judge Thompson. For the

second degree murder he received a 3O-year sentence and was

awarded 270 days credit, for time served. For the carjacking,
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for one of the carjackings he received a 30-year consecutive

sentence, for the other carjacking he received a 25 year

consecuLíve sentence, for a toEal sentence of 85 years. On

November 21-, 2008, Mr. curríca fiLed a mot.Íon for modifÍcat,ion

of senlence and an appl-icaLion for revíew of sentence by a

three judge panel. The modification reguest was denied by

,fudge Thompson and the three judge panel declined. to reduce Mr,

Currica's sentence.

THE COURT: Okay.

MS. CAFFREY: On June L9 t 20L2, Mr. Currica filed a

molion bo correct illegal sentence which was denied by the

Court and on LTune 2, of this year, Mr. CurrÍca filed a pro se

petition for post-conviction retief. Vühich ís what triggered

this hearíng today.

THE COURT: Okay.

MS. CAFFREY: He also filed an amended petitíon a pro

se supplemental pet,itÍon on September 22nd, 2A14.

THE COURT: Okay

MS. CAFFREY: Your Honor the aLlegatíons !r/e're

proceeding on today are the allegations from Mr. Currica pro se

petition, which f have sort of condensed into the following

three issues. ' First ís with the plea was breached by the

Court, the plea agreemenÈ was breached by the Court. The

second is that, Èhe plea agreement was breached by the StaLe

and. finalJ-y the trial counsel was ineffective for failing to
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file an application Éor Leave to appeal.

THE COURT: Okay

MS. CAFFREY: Thank you Your Honor.

THE COURT; Thank you. Ms. Bosse.

MS. BOSSE: The State waíves opening,

THE COURT: A1L righE. Do you want to caLl

witnesses ?

MS. CAFFREY: I do, Your Honor.

THE COURT: P1ease.

MS. CAFFREY: Your Honor at bhis time I call Mr.

Currica.

THE COURT: SÍr please come over and take the stand.

MS. CAFFREY: You're going to go and (unintell-ígib1e)

you can take it with you if you like

MR. CURRICA: Okay.

THE COURT: Yes, please raise your rÍght hand and

take the oath sir. Thank you, face the clerk sír.

CAT,V]N F. CURRICA

Called as a witness on behalf of the defense, having been fírst

dully s\dorn, was examíned and testified as follows:

THE COURT: Thank you sír. Please have a seat.

Mg. CAFFREY: Good morníng, Mr. Currica.

MR. CURRICA; Good morning.

DIRECT E)LAMINATION

BY MS. CAFFREY:

6
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O I'm just going to ask you to keep your voice up

because I'm a little bit hard of hearing and I have to be able

to hear all your answers Èoday. Okay?

A All right.

0 Okay, thank you. Today just for the record can you

give your full name and spelI your last name?

A

a

residing?

A

Cal-vin Fitzgerald Curríca, last name C-U-R-R-I-C-A

Thank you, very much. Now where are you currentLy

Roxbury Correctional fnstitution, L8701 Roxbury Road,

Hagerstown, Maryland 21746,

A Thank yo'u, and are you there for the case that I

mentioned in my opening statement?

A Yes

O Okay. Now Mr. Curríca I'm going to ask you a couple

of quesEions. The purpose of these guestions isn't for me to

be nosey. It's so Lhat I know the Stat,e knows and most

ímportantly that ,Judge Rubin knows that you understand what

you're doing today. Is that okay?

A Yes.

a AII right, sir. How old are you today?

A 28 years oJ-d.

O You're 28 and how far díd you get ín school?

A Graduated high school.

O okay. So you can read write and undersEand the
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English language?

A Yes.

O Okay, bub have you had any formal legal training?

A No.

. Okay. Today are you under the influence of any

drugs, alcohoL, or prescriptíon medications that are clouding

your thinkÍng

A No.

A Are you currently being seen by a psychiatrist or

psychologist bhat would recommend you noE proceed with a courL

hearíng?

A No.

A Okay. And you -- you filed a post-convÍction petition

in this case, Ís that correct?

l\ Yes.

O And you and I met we discussed bhe íssues in your

case, is that correct?

A Yes.

O I totd you that you had certain rights under the

post-convíction st,atute ís thaE right?

A Yes.

A I told you have ríght to have one hearíng and that's

what we're here today to do, you understand that?

Yes.

0 ï aLso told you that thís is your last opportuníEy to
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raÍse any issues. So íf you don't raise them Èoday' you can't

raise them in the future. Do you understand that?

A Yes,

O And you understand that I outlÍned atl of your issues

for ,Judge Rubin and. those are the only íssues you're proceeding

on today, is that correct?

A Yes

oFinally,youunderstandthatifyou,resuccessful
t,oday, generally the remedy ís that' you would get a new tría1

and. you could get more tlme because you don't get the benefit

of your ptea. Do you understand thaL?

A Yes.

a . And you understand that because you're arguing a

breached plea, you could also reguest specific enforcement of

t.hat pi-ea. That's a remedy you could request' Is that' right?

A Yes.

A Okay. My understanding is that that ís what you are

requesting. 16 that correct?

A Yes.

O okay, Do you have any questfons for me or for 'Judge

at this Èime?

A No'

aokay.YourHonorlwoutdsubmitMr.Curricahasbeen
qualified.

THE COURT: MS. BOSSC?

9
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Mg. BOSSE: No question€.

THE COURT: AIl right. Please continue. I agree. I

so fínd. Thank you

MS. CAFFREY: Thank you.

. A Mr. Currica let me take you back when you were first

charged with thís offense. Do you remember that?

A Yes.

O Were you Íncarcerated or v¡ere you able !o make bail?

A I was íncarcerated.

A Okay, where hrere you íncarcerated?

À At Clarksburg Detent,ion -- county jail.

O Okay. At some point did you have an attorney?

A Yes.

A .And who was that, attorney?

A Rene Sandler.

O And was that,,through the office of the public

defender?

A Yes.

A Okay. Now you have alleged that your plea agreement

was breached. Is that right?

A Yes.

O So before we go into thaE, I want bring you back to

before you went to Èhe plea hearíng. Okay?

A Yes.

a Before you went to the plea hearing did you meet wit'h
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your attorney?

A Yes.

O Did you guys -- what did you guys discuss?

A tfe discussed that fÍrst, of all, my attorney had told

me that t,he SÈate came up with a pJ-ea agreement for me and that

f had to plead guíIty to ad,mit all charges that was being

charged. against me l-n order to set lhe p1ea. lrnd the

guidelines in the case h¡ere 30 to 51" years for all bhree of the

charges combined together. So, I signed the document, statÍng

that and I agreed t.o ít.

. A Okay. And so after you spoke to your attorney and

based on the conversation you had wíth your attorr€1r, what did

you belíeve the Court could impose, whaL sentence did you

believe the Court. could lmpose if you pleaded guilty?

Anywhere from 30 to 51 years.

A Okay. No!'I, lrou have alleged that the State breached

its plea agreement. Why do you, why do believe the SEat.e has

breached iL's plea?

A They breached it because, they are the ones who came

up with the sentencing guideJ-ines for Lhe plea, and Ewo months

later, 
"after 

I except,ed the plea already, whÍch was set at

sentencing two months afler I took the plea of sentencing, the

SLate's attorney specifÍcally, Lhe same one who came up with

the plea, agked the Court, hé said Your Honor are lale

allowed to disregard the honest guídelínes? And the judge
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never said anything. And then the state's attorney went on to

say well ï guess vre can because they're descripÈive in any

event. And it was breached because thís was not explained to

me before I book the Plea.

a Did you believe thaE the state was going to recommend

a sentence within the guidelínes?

A Yes.

O okay. And the guidelines where Lhey the same at

sentencing as you indicated they -- you had been presented'

prior to your PIea?

A No, theY was not the same'

0 Okay in what way were they dífferent?

ATheywered'j.fferentrnotíceditwhenmylawyer

had objected because after the peer (unintelligible) report' had

came back, Ehey higher. They were 45 Èo 70 years' And' my

lawyer had explained to the judge that they dífferent from the

origínal plea letter that the state's aLtorney came up wíth.

A Ðid you get any explanation as to why Lhose -- the

tv¡o sets of guidelines htere so dífferent?

ATheybasedofthepre-sentenceinvestigaLíon_-I
don,t have a príor record so I don't undersLand why it was any

higher but the parole, sLate paroJ.e and commission buL I guess

raised them higher. For some reason I don't know. But she,

she had made mentíc¡n that lhere were, it was dífferent and'it

was ouLside What we had agreed to and it appears
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(uninteltigible) vlas never part of the plea agreement

a Okay. Now you've aLso alleged that the CourÈ

breached the plea agreement. In what way did you beJ.Íeve the

Court breached Ehe plea?

A Well he breached it by, by going with what Ehe State

had recommended. Now the p1ea, the wrítten plea it said that

the Stat,e was free to advocate and my understanding was wÍthin

the 30 to 5t- year range. Now during the plea proceedings, the

Court,, t,he .Tudge never explained Lhat he does not have to go by

these guidelínes, that he can go over them, and sentence me

outsÍde those guideS-ines. He never gave me Èhe opportunít,y,

which Ís according to Maryland RuIe 4-243c, he supposed to

explain that to me. Let me know he's not bound by the

guidelines. He can go over, and if I want to persisL in the

plea I can receive a much harsher sentence. This wasn't

explaíned to me. Nor,r¡, the onl.y thing t,hat was explained, which

by the Maryland Rules he'supposed to do, was he expl-aÍned the

rnaximum penalty for each charge, which Ís 30 years. But, he

r/iras not saying this what ï can be sentenced to, he just said

he can ímpose whatever senEence. But, he was explaining

whaÈever sentence meaning, suspend -- including jail tíme or a

suspended portion of a sentence. But he --

O Now let me sLop you there, you say that you

"":t"Ïod 

rhat couLd be a suspended portíon' Ts that
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AYes.Hewassayíngthat,buthedoesn'thaveto'
ìì

And he said that, first of al-I he said he explained the second

degree murder charge. He explained the nauure and the elemenE

and how much tirne it carries. Now Che guidelines for the

second degree murder t¡¡as 20 to 30 years' So he explained that

I could give you up to 30 years or less depending on what I

det,ermíne. Then he went on and stated t,hat, each of these

charges carries a possíbitÍty put ín jail for 30 years' and he

says I can impose whatever sentence and that, was it. And he --

O And. what did you ínterpret thaL to mean? I can

impose whatever sentence

AMeaning--hewasreferríngtothe--hesaidonce

again,sohewasreferríngbacktowhenhesaidjailt'imeor
suspended sentence, but he said he is not obligated to do so'

so, that,s what he was referring back to when he meant whatever

sentence

0çTusttobec'lear,whatwasthemaximumsentenceyou

believed und.er t'his plea agreement, you could get?

A 51 Years

O OkaY

was suspended?

Díd you think you could geL more time if

ANo,WeIl,ÍfiEwas,seethatwasn'texp)-ained

neither but t.o my understandÍng, if he htas suspendíng it.

IreL's say he would have given 90 years buL suspend aII and put'

me back wit,hin the guidelines or suspend a parÈ at what at mosL
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would be 5l- years. It wasn' t explained to me ' But the based

off the record it was, the plea was 30 and no higher Ehan 51

years. And thaL was for al-l t'hree charges together'

O Okay. Now you have also alleged here that your

aLEorney was ineffective for failing to file an applÍcatíon for

Ieave to appeal. So after your sentence was imposed, did you

speak to Your tríal attorneY?

À Yes.

O lVhere did. that conversation occur?

A At the countY jail '

O Okay. And when you talked to your t'ríal attorney'

did you ask that person to file motions for you?

AShe.-Itoldherto--becauselwasalalrmanofthe

Iaw, I t,old her can you cause at sentencing the judge

explained Lhat you have 30 days to appeal' Now' keep in mÍnd

within the county jail, once your sentence you leave within a

week and I hrent to DOC and f ü/as at DOC for two weeks

O So l-et me stop you Lhere ' And you said Ehat you met

with your t,rial attorney at the l-ocal d'etention center, is thaL

right?

A Right, before --

Osoyoumetwithherwíthinaweekofyoursentencíng?

A Right.

a And during that conversatíon' did she talk to you

about Your aPPeal?

a
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A Yes, she -- I asked her can she fíIe it for ne

because I didn't know how to do one. And she said she would'

She said she would file it for me, and thís was also done' I

have a copy of the written leuter Ehat I wroLe Eo her

concerning it. And she replíed back that she wouLd file it for

me. But, I never heard from her ever since'

O Okay. And to your knowledge, no applÍcation'for

leave to appeal was filed in your case?

A ft was never filed.

A Okay. Is there anythíng else about your allegations

that you feel that 'Judge Rubín should know?

A Yes. As far as -- we]l back to the plea phase, if

the plea was explained, the Maryland Rules states that before

thepleaisaccepteditmustbe--thetermsandcondit,ionsof
thepleamustbeclearlyagreedupon'Nowastot'hesentence'

it, was -- all was mentioned on the record was 30 to 5L years '

He mentioned those guidelines. No other senLence at the plea

proceedings was mentioned outside of 30 to 51 years. so that

what my understanding was. And he had, when he explained' he

saíd do you understand that you could be put in' there is aì

possíbílíty -- each charge carries 30 years in jail' And I

said. yes but Ehat is just the maximum sentence allowable by

Iaw.Butthatísnott,he.senEencethatwaecalledforinEhe
plea. And according the Maryland Rules' judges are supposed to

1et you know, regardless of rVhat' Lhe plea is' the maximum 
,

.

I

I
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penalty provided by law. And that's what he did' And also at

senlencing once the prosecutor asked the court are hte allowed

to go over the guídei-ines. The ,Iudge never referred back to

t,he plea proceedings of when he menEioned the maximum sentences

provided by law to me, whÍch he was supposed to' He never

referred back to thaE. He just saíd thaL guidelines are

descriptj-ve in anY evenf . Which is false because You have to

-- before I take t,he plea the MaryLand Rule 4'243 lets you- know

all terms must be explained before the defendant plêads

gui-1-ty.

O

saying.

possibl-e

.A

o

A

And --

Okay. So if I -- make sure I'm geEting what you're

So, you acknowledge that the Court told 30 years was

for each seneence. Is that right?

V,le11 not possÍble as a senfence, I can receive

Was the maximum?

,Just Ehe maximum for each of thebe charges' He's

leLtingmeknowthenatureandelementsofthecharges.

O Okay. And the reason you think -- okay explaín to me

why you didn't thínk that appJ'ied to you?

AButwhat-*itsappliedasfaras'hewas--ítd'idn'È

apply to a sentence that I could. receíve as in príson' as far

as what my þtea called for' But he was just going by what t'he

Maryland RuLe require all justice to do' thaL you have Lo know

what you're pleading to, each element' But' however' my plea

wasn,tformetobesentencedtot'hreeconsecutivegentences.

I

!

i
i;

Case 8:16-cv-03259-PX   Document 12-7   Filed 01/31/17   Page 17 of 48

43



(¡

i..
{

L

a

3

4

5

6

7

I

9

10

LL

L2

l_3

L4

L5

L6

L7

L8

L9

20

2t

22

23

24

25

18

The guidelines were for al} of them combíned together. So I

$ras suppoSed to ge[ one senLence. 40 years.or 5l- years, but he

sentenced me three consecuEive Sentences and made Ít into one

big number. And obviously the State's attorney when he

requested the judge, he asked are hre allowed to go over' My

guestion was, why would the state's attorney who came up wÍlh

the plea agreemenL for me, have LO ask the Court are vle allowed

to go over. This was never brought up when the pl-ea was

brought to me. There $¡as no discussions of goíng over any

higher. And for the State to ask this two months later, he

hrasn't even sure of that fact. You gee what I'm saying?

a Okay. Your Honor I have no further questions'

This time I would ask the Court to just take judícial noÈice of

the file and f belÍeve I have províded a copy of the transcrípt

to the CourL and Lhe State. I have asked t'haL they would be

moved in as a joínt. exhíbít
- THE COURT: ALl right this was August 11, 2008

hearing bef ore 'Judge ThomPson. 
:

MS. C]\FFREY: That'g correct. And I believe Lhere

should also be one for November 18, 2008.

THE COURT: AII ríghE they'l-I both be received'

CAFFREY: Thank You.

THE COURÎ: Ms. Bosse anY questíons?

MS, BOSSE: Yes' Thank You Your Honor'

THE COURT: Are those the oneci gave me?

.i
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. MS. CAFFREY:

THE COURT¡

MS. CAFFREY:

.THE COURT:

MS. CAFFREY:

THE COURT:

contains everything.

Mg. CAFFREY¡

THE COURT:

Yes.

Do you have other coples?

I can make other coPies.

I was about to wrile on them

Go ahead.

You sure. lrle wíll make sure the record

Thank You Your l{onor.

Go ahead please.

CROSS.EXAMINATTON

BY MS. BOSSE:

0 Okay. Mr. Currica, Ms. Sandler came to see you' you

said a week, within Ehe week?

A Yes.

oExactlywhat'didshesay?Whatexactlydidyouask

her to file?

A I asked her Can She fíle -- I didn't even know what

it was. I just asked her can you file an appeal for me, on my

behalf. Because she had objected to Lhe sentence that was

gÍven to me at sentencing. As far as the breach plea agreemenL

part. Ms. Sandler had objected so that htas reason to belíeve

that me being a layman of the law I wasn' t to equípped with the

Iaw but that was reason to believe that there'-was an error ín

my case. ^And I asked can you f ile an appeal for me and she

saíd she woul-d. However, once she had left and we departed, I
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never heard from her and she never had explained to me that she

was no longer representing me as far as counsel ' So I never

had a counsel. She t,erminated the process, as far as her being

attorney fþr me. so, r was without an atEorney. Ï never heard
:

anythíng about --

alrlellhowdÍdyoufÍndoutthatwerewithoutan

atEorney?

A Through studying once I got to cumberLand. Through

sEudyíng the law on my own at, the library' And I had wrote to

her and she had sent me a letter asking -- I want,ed to know

she's not my autorney, she saÍd no, some other guy fitas my

attorney. Somebody I had never even meL' She said she was no

Longer handling mY case

0oh,soyouhadaleLterfromherthattoldyouthat?
A Yes.

O Vlhere is Ehat }etter t'odaY?

A It should be in my -- over Lhere. And this was about

probably a year after the fact thal I had been sentenced

already.

O MaY I see the let,ter Please?

MS. CAFFREV: Your HOnor may I approach the witness.

so he can idenuifY itr

THE COURT: Of course, Please' Yes

MR.CURRICA:ItmighttakemeawhÍletofíndit.I

got to díg through --

t;

I

i
l:

I.

i;
u-

I

l.

i.

t:

I

f

i'
i:l
lj
t

I

Case 8:16-cv-03259-PX   Document 12-7   Filed 01/31/17   Page 20 of 48

46



t,
I 1

2

3

4

5

b

7

I

9

10

l_1

L2

L3

L4

t_5

16

L7

18

L9

20

2t

22

23

24

25

(

2L

0 okay, well let me ask you a few more questíons

whÍ1e you're looking at those. If you can mult,i-task here. ff

that's okay? So, you met with her wiuhin a week?

A Ríght.

0 And díd you t,alk abouE filing anything else other

than a appeal?

A No.

O So she didn't talk to you about filing a motion for

reconsid.eration of senEence?

A Those were -- she filed that cause ít's In my courE

d.ockets. She had fited Èhat for me. I found that out after

Èhrough requestíng my court dockets from the clerk of the

court

O So she didn't talk to you about t'hat. She didn'E

say oh, f'm going to file a motion for reçonsideration?

A No. Not to my knowledge.

0 Okay, she didn't ask you if you wanted one filed

and she jusL went ahead and fíIed ít?

A Right. It, was held ín secure untÍL I requested a

hearing

O I thought you didn't know about Ít?

A This is what. I found out later on. This ís what I

found out later on

O And what about an applícation for three judge panel

review?
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A That was also -- she also fil-ed that for me. She

fíled t.hat for me --

O She didn't tell- you about, iL?

No.

MS. BOSSE: Your Honor may I see the file?

HE COURT: Sure, do you mind?

MS. BOSSE: Your fíl-e. Not her file.

lHE COURT: I don't mind. There's a bunch of

jackets. Ms. Bosse here is anoEher jacket, please. Okay.

O So you're sayÍng that all- she taLked to you about was

an appeal?

A Yes. Yes she menbioned., she mentioned, she mentíoned

-- I lalked. to her about appeal and to Lhe best of my knowledge

we dídn't have a major discussíon on a senLence review panel- or

a three -- the Judge had mad,e mention of these things, ât.

sentencÍng, at the end of my sentencing he mad.e mention of a

three judge panel-. Sentence my application, the judge

mentioned t,hat. ínitial- record; Now, what me and my aLtorney

discussed was the appeal. That's what we had discussed.

O So you didn't say to her well what's thís motion for

reconsideratÍon of sentence. The ,rudge saíd you know you have

90 days with which to file ít

A The ,Ir,rdge explained all t,hat. 
.:

O Yes. And said you know, I can't increase it but I

it. And you didn't ask her to f íIe t,hat even though
:

'

.:

I.1.:

,

Í

can reduce

I

I
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you were upset about the sentence you had receÍved?

A No, see I l,r¡asn't too aware of sent,encing Iaw. I'm a

Layman of the Law. Had I been fuL1y aware of the law, I would

have known that.

O So, and you did.n't talk abouL the three judge panel,

the fact thaÈ the three judge panel could increase your

sentence or decrease your senÈence?

A Not not --

O Even though you were concerned about your gentence.

That, was your complaint?

A I¡Ias about the appeal Cause r had 30 days. f had,

see the quickest, thing I could attack although about. the

sentence was the appeal. So that was the major thing for me.

I didn't even undersEand how to go about that, so I jusb told

her can she file ÍU being as though she was representing ne.

A So, but you didn't care, fotl didn't -- you weren't

worried about asking her to file for a reconsideration of

senEence when the 'Judge had told you he could reduce your

senE,er¡ce. You didn't --

A No. It's noL --

O You weren't concerned about that?

A I was more concerned about Èhe appeals not that I

wasn,t -- of Course I was concerned aboUt Lhe sentence that was

gíven. That is why I taLked to my aLtorney about an appeal-.

But you can't, file everything aL one tíme. 
:
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O No. But, you knew that you had 30 days to file an

appeal
'

A Right. Which f didn't know how too

A And 30 days Eo file an applícatíon for a three judge

panel. The ,Jud.ge had tol"d, you t.hat . Correct?

A She told me this, Right and -- but I don'L know how

to go -- see you have to undersLand beíng as lhough, once you

geL sentenced in Montgomery county, within a week you're beíng

transferred and you going DOC. I was in DOC for two weeks. So

that's three weeks, I didn't get up -- I was wÍthout, I didn't

have a law library to go t,o. Once I get, thaL up, I was Ín the

new MCTC in Hagerstown befgre I went to CumberLand and by the

tíme I got up there, there was -- I was on (unintelligible)

there was no way I cc¡uld get to the l-Íbrary wiehin.30 days had

been up but the time f goL to DOC. I-¡et's put it lÍke that. So

there v/as no time for me to do no write or type anyLhing. So I

explained to my attorney can you fiLe an appeal for me' ThaL's

why I told her to do it.

0 And thís and, you're sayíng that this tv1s. Sandler

said yes I would.. She didn't say to you Mr. Currica, Ï'm your

attorney for tríal, you nor^I have to go back to the public

defender's office and get them to fÍle an application for leave

to appeal?

A No she díd not tel] me that. She díd not telI me

thaÈ.
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O DÍd she ever tell you that?

A No she did not. She never told me that. No, Not in

writing, not in wrÍtíng she --

O What so she didn't say that when she eaid I'm no

longer your attorney?

A She never told me this when we talked, that she --

O WelI you're looking for the let,ter right where she

told you that she wasn'E your attorney anl¡more.

A I'm speaking as far as when she \rvâs ITffr after r v,tas

sentenced., the one time I saw her. That's when, she never told

me that then. I found this out about a year and half later on.

r said that about three times already.

O Okay, okay. I know and you're looking for letter --

A And I'm looking for the letter right now.

O You just told me she dídn't LeIl you.

THE COURT: okay everybody'just take a sÈep back.

Please.

MR. CURRICA: No thaL's not what I said. No. No.

You're confusing me, No thaL's not whaL I said. What I said

was when I met her, the only time I meE her after sentencing,

righL? When I explained about the appeal, she never told me

she was not representing me Lhen and there.

f understand that 
l

A About a year and a half laber, the appeal time

ís done now. I cannot fíle an appeal now. It's done. You see
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what f'm saying. So now this time she is letting me iE doesn,t

malter because now my appeal is so over the due date

O So she dÍd tell you but after the 30 the days

expired.? A long tíme after.

A Vtay af ter . And t,hat t s what I had said.

a But you also.knew thaL the recon had to be filed

wit,hín in 90 days. Correct.? The motion for reconsideratíon of

sentence. BuÈ you didn't talk to her abouE that?

A The motion -- she back f found out that was done

through courL dockeLs like I said. From the clerk and I seen

lt, on there. This is how I knew the appeal was not filed.

Because everything else was fÍled on Lhe court, accordance wlth

the court dockets, but the --

a How did you get access court dockets? lrlhen did

LhaE happen?

A f wrote the clerk, I can't remember exactly when

I díd. But I wrote the clerk of the court and Lhe clerk of the

court (uninLelligib1e) has send me a copy for my court dockets.

O Okay, but that was wel-I after 30 days, 90 days -

- okay

A All this was after, once I got set.Eled into my

prison t.ime.

O So as far as you knew though, at day 30 she 
:

hadn' t filed anyt.hing?

A I didn'E know at that time. f couldn't.

l!

i

I

I
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a Okay, no I jus! I undersLand, And aÈ day 90

you didn't that she had f iled anyE,híng? '

A No I didn't get nothing in the rnail. Until I

started researching.

O And you and she, I just want to make cJ.ear, You

Lalked aþout an appeal and did she talk to you about what

Limited rights you had on that appeal?

A No. ALI she --

O You can only challenge the voluntarÍness of the

guilty plea or her performance?

A No. Al-1 she said was f 'm goÍng to fil-e for you.

ft was guick. She was like I'm goíng to fiLe Ít for you. It

was only about, we only met for about L0 minutes. And she gave

me a bunch of paperwork. My pre-sentence investigation,

Eranscripts, so forth Like that. That was the whole purpose of

the meetíng. So. and I had explained Lhis to her.

a AIl right.. No further guestíons.

THE COURT: Thank you. Any re-direct? '

MS. CAFFREY: Your Honor, nothing furLher.

THE COURT: Thank you very much sír, you may step:

down, Ðo you have any addiLional wilnesses, documents or

evidence?

MS. CAFFREY: I have none Your Honor.

pelition arrests.
' THE COURT: Petition arrests. Does the

AL Ehis time

StaLe have

it

i
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any wiEnesses, documents or evidence?

MS. BOSSE: No

THE COURT: OkaY.

MS. BOSSE: f hoped to have Ms. Sandler, but she is
I

not here

THE COURT: Al-L rÍght

MS. BOSSE: The State resLs.

THE COURT: Thank you.

MR, CURRICA: MaY I say something?

MS. CAFFREY: Oh, weJ-J- why don'E you come --

MR. CURRICA: (UninLel-1igib1e) .

THE COURT: Why don't you -- if you want to rejoín

your counsel sir, please.

Ms. .CAFFREY: Your Honor if I may have Court's

indulgence for one moment before I begín my closing.

THE COURT: Of course.

CLOS]NG ARGUMENT BY JENNTFER CAFFREY, ESQ.

ON BEHAI.¡F OF THE DFENDANT

Thank you Your Honor. Your Honor Íf it please Lhis

court, the primary allegation that Mr' Curríca is pursuíng

tod.ay is this idea of a breached pl-ea.
:

THE COURT: This wasn't a bindÍng plea. So there'was

rro, there was no cap, Lhere was no, it was just a st'raight'
'I

plea. It wasn't condiEional, íÈ wasn't binding. IE was just I

plead guílty.
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MS. CAFFREY: üIeIl Mr. Currica's position is ùhaÈ he

understood that iL was a binding plea. And he understood that

based on the letter that was senE from the prosecutor to hís

attorney, the letter that his aLtorney sent to hirn and^ based on

t,he fact Lhat at the pre-hearing he was Eold that his

guidelínes would be 3l-' to 50.

THE COIIRTT The plea letter that I looked at,, maybe

I'm wrong. I don't have it. IE didn't -- it simply said he

would plead guilty to -- gíve me one second. An amended charge

and one indicLmenL 1111 dig it out, I d.id look at it a minut,e

ago.

MS. BOSSE: It's the f think you're J-ooking for

the plea memorandum. One of Ehem is at 65.

THE COURT.¡ 65, thank you. I was, I wanted to make

sure thaE it.said what I thought it said. I¡et me just check.

Go ahead.

MS. CAFFREY: Okay

THE COURT: Go ahead, I'Ll" find Ít in a minute,

don'L want to ínterrupt your presentatÍon.

MS. CAFFREY:. Thank you Your Honor. It, is Mr

Currica's position that the State breached the plea agreement

when at sentencing, rather Lhan recommending a sentence within

in the guidelines that had been.originally been calculated at

30 to 5L years, that they breached in asking Lhe Court t,o 
,

exceed the guídelines and to exceed the guidelines at that

ii
i'l
i,,i
i:r
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point that had been recommended t,o the Court, of 40 to 70 years
i

the lncreased guidelines, I! is Mr. Currica's posiÈion

add.itionally that t,he Court breached the plea agreement ín

exceedíng lhe original guidelines range which was 30 to 51 and

the Court breached Ít by imposing a sentence of 85 years. Your

Honor I think the record speaks for itself and I'm.going to

submit based on that and ask based on Mr. Currica's preference

thaL you alLow him t.o be re-sentenced and to specifically

enforce the plea agreement t.hat. he understood it to be. As for

the issue of íneffective assistance of counsel, obviously we

are dealing with the St.rickland analysis. You have heard

testimony today from Mr. Currica Lhat he asked his at'torney to

fíle what he cal-led the appeal because of course he doesn't

necessaríly --

THE COURT: Applicate, f assume you're -- I

undersLood it to mean an appl-ication for leave to appeal

because the other d.evices were done. The three judge panel was

done and the motíon for reconsiderat,íon I belíeve was a filed

also.

MS. CAFFREY: It' was índeed, Your Honor.

THE COURT: So those E,wo were done.

Correct
:.

The only thing left I guess woul-d be Lhe

MS. CAFFREY;

THE COURT:

applicat.ion for leave

MS. CAFFREY:

to appeal.

And ít is lvlr, Currica's testÍmony today

J
-:l
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Lhat. he asked his atlorney to file that, and then she faiLed Lo

do so

THE COURT: How do you get over the prejudice prong

of StrÍckland and the appl-ication for Leave to appeal on lhis

record?

MS. CAFFREY: T thínk, I think in terms of prejudice

we have to Look at prejudice more in the

phonetic) realm as opposed to --
THE COURT: üIhy?

Flandsburq (sp.

MS. CAFFREY: proving, because --

THE COURT: Flandsburg overruled Strickland.

MS. CAFFREY: No no no.

lHE COURT: Every tíme the Court of Appeals has tried

Eo do that it gets -- they come back

MS. CAFFEY: All Flandsbu rq did was say that when a

defendant asks hís attorney Lo file. a motion --

THE COURT: Sure.

MS. CAFFREY: -- and the aLtorney faíls to do so

wÍt,hÍn the üime frame, that the prejudice is in the defendant

noE being able to have hís motíon consídered. It'e noL thai

the defendanL has to prove that híe mot'ion would have been

granted. A defendant --

THE COURT¡ Vlas Flandsburg an application for leave

to appeal?

MS. CAFFREY: It was not Your Honor. IL was a motion
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for modifícation of sentence case. Another case on point, I

think, would be the Garrison case vthich was an appeal case Ín

wþich the Court, and forgÍve me f don't recall- whether it was

Lhe Court of Special Appeals or the Court of Appeals.

THE COURT: Who cares?

MS. CAFFREY: But the Court basically said that a

defendant who is denÍed.his right to appeal does not have to

prove that, appeal would have been successful. He need only

show that he was denied the ability to have his appeal

considered.

THE COURT: And the remedy here would be an

appJ-Ícation for he could fiLe an applicatíon fo:: Ieave to

appeal

to appeal

Your Honor

MS, CAFFREY: For the belaEed applícation for Leave

issues. I believe that is the appropriate remedy,

THE COURT: Okay, I see

MS. CAFFREY: After that, as I said earlier Ehe

remedy that, Mr. Currica is seeking today is the abiLity to --

THE COURT: so you are saying that under Strickland

for a failure to fíIe an applícation for leave to apPeal t,here

doesn't have be any showing of any reasonable Likelíhood of

success on the maÈter

MS. CAFFREY: I don't think so. Not the, not for

post-trial motions. I thínk that Èhe gloss lhat has been put

I

I

:¡ t-j
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on thaE by both Flandsburg and the Matther¡rs cases --
THE COURT: Probably right.

MS. CAFFREY: Thank you, Your Honor

THE COURT: Thank you. Ms. Bosse?

MS. BOSSE: Yes, Your Ho4or. I'm going t,o sLart with

t,he second íssue f irst. Garríson vras a case that wae decÍded

by Ehe Court of Appeals and involved an appeaL from dÍstrict

court to circuit courÈ where there is an automatic righÈ of

appeal. So, it's -- and there they did say thaL because he had

a statutory ríght to an automatic appeal-, he didn't --

THE COURT: You get a tríal (unintelligíble), you get

a new ErÍaI on the Circuit Court. Tf ít -- wae it from -- it

\^IaS convicted --
MS. BOSSE: ft was from -- it may have been a

probat,ion fite --
THE COURT: Okay.

MS. BOSSE: Yes, well he got, Yes, no he gog a new

appeal. But I mean he got -- he didn't have to show anything.

THE COURT: Okay.

MS. BOSSE: And f've really always taken the position

too Ehat --

THE COURT: So al-l appellate courts have decided they

don't need Stríckland anyrnore? (UninLelligibte) .

MS. BOSSE: I,ltre1l no, I -- ít's my understanding based

on there have been other cases where the Court has said, for
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appeal purposes, you know, íf you have asked your atEorney to

do it and he doesn't, d.o it then you get. thaL. You know, you

don't have to come in and show prejudice. Under

Roe v Flores-Ortega if there is a failure to consult then we

look at it a little bit. dÍfferently.

THE COURT: Okay

MS. BOSSE: Once, I think that. bhe Supreme Court,

índicated Èhat defendants are entitled to fíle r aye entitled to

the applicatÍon for leave to appeal. In a guilty plea context,

and that they are entitled to counsel- in that context. I think

lhat probably the better part of valor woul-d say íf he asks or

Íf she says I'm going to do it. I question whet,her that's the

conversation they had. I know that's what he said --

THE COURT¡ Sure.

MS. BOSSE: -- but I think it. is awfully convenienE

that the two things that rea1ly did effect sentencing, that

could have affected the sentencíng which seems to be his maÍn

concern here, they didn't talk about. He didn't -- she didn't

-- he dídn't say file them for me and she dídn't say f'm going

to fíte t,hem for you. The one t,hínk that is missing is thaL

she said Oh, I'Ll fiLe an application for leave to appeal whÍch

is a muclr more complicated document than a motion for

reconsideration of sentence and much more to it than what she

filed here for Èhe three judge panel review. And that's the

one that's misstng. But, I agree, íf he is ent,itled to relief

!i

I
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on thaE ground, he should have 30 days from the date of the

Court's order to file an application for leave to appeal. He

has to go to t,he publÍc defender's office and request them Eo

do ít. And I suspect that's what Ms. Sandler totd him in thaL

letter, 1zêârs later buL he wasn't able lo produce that.

THE COURT: OkaY.

CLOSING ARGUMENT BV ANNE BOSSE, ESQ.

ON BEHAIJF OF THE STATE

Your Honor ín Case No. lA9922C at Docket' Entry -- I

just had. Ít -- 39 is the memorandum to the court with regard to

t,he gullty pLea. In thaL case and then it's at DockeE No. 65

for Case No, 1A9g46C and. that memorandum as you will see La1ks,

there are comments one, he'11- be entering a plea of guilty to

amended counL of murder ín the second degree, tl¡¡o he will enter

a plea of guílty to Count I CarjackÍng and CounL 9 Carjacking.

And then it just says guidelines 30 to 51 years. You',re right

there was no bindlng plea agreement in thÍs case and there is

noEhing in the words that were said by.Tudge Thompson --

MR. CURRICA¡ (Uninteltigibte) .

MS. BOSSE: -- to suggest oEherwise, he said I can

give you up to 30 years. I can give you what I want for the

murder and for the carjacking. So.he was -- his exposure was

explaíned to him on t,he record. There was never -- nobody gver

said that the Court was bound by guidelines and so I would ask

the Court to deny re]ief on the first claim or the claíms of
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breach of agreement and I guess you could really deny -- I read

these as sorL of a Ba ines Cufflev situatÍon where the Court has

said well_ if you exceeded, Íf you have exceeded what'.s been

agreed to then it's an il3-egal sentence.

THE COURT: All right.

MS. BOSSE: So, I'm not sure I real1y made a waiver

argument but a breach of a plea should have been raised ín the

appJ"ícation for leave to appeal. As it turns out he raÍsed ít

in Ehe motion Lo correct illegal sentence directed to the Court

ánd the Court d.enied those motions. I mean thís cl"aÍm has

alread.y been litigated once in a dífferent context. I don't

know that -

MR. CURRICA: (UninEellígíble) .

Ms.BoSSE:-_go.estotheexLentthaEitcanbesaid

to have been finally 1itígated because t,here was no appeal.

.Although the lack of an appeal from the motíon to correct an

illegal sentence coul-d be viewed as a waiver. But Ín any

event, the claím has no merit and should be rejec[ed. And the

second claim, T'm asking the court to reject that one EÕo. Ï'm

asking the court to find that it's just, insredibte that Ms.

sandler wouLd say she would fíLe the one thing thaL she didn't

fíle and when they didn't even have a discussíon about the

other two. But in any evenL, if the court is íncl-íned to grant

it, give him 30 days from your order, and make it very clear to

him that he Ís entitl-ed to counsel and he should go to the'

:.

.1

,i
ilt,
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publÍc defender's office to receíve that, 
:

THE COURT: Thank you. Any rebuttal argument?

MS. CAFFREYT None Your Honor.

THE COURT: Thank you. We can take a recesg and

consider thís matter. Thank you.

THE CI¡ERK: All ríse.

(Recess)

LIUDGE I S RULING

Thank you. Madame Court this is my rulÍng. I have

two cases before me today. Criminal No. l-}gg22.and 109946 that

have been consoLidated for the purposes of this post-conviction

hearing. The following are fíndÍngs. In -: I find that in

:r}gg22 on March 14i 2008, Lhe Grand .Tury returned an índictment

against. the defendant, containing Lwo counLs,' Count 1 was

murder, originally, common law, and Count 2 was robbery wit.h a

dangerousi r¡¡eapon in violation of 3-403 of the Criminal I-,aw

ArEícIe. f believe, unless somebody would be pleased t'o

correct me t,hat the penalt.y for murder at comqon law ls life Ín

prlson. I beLíeve that has been the law for a long tíme.

fn Lhe other Case 109946, I find that an indictment

was returned by the Grand 'Jury on March 20, 2008' Count 1

alleged that the defendant commÍtted the crime of carjacking in

víotation of section 3-405(c) of the Criminal L,aw Article.

Count 2 was alleged that he conspíred with one HarrÍson Bryant

to commiL carjacking. Counl 3 of that, indictmenU charged Lhe

't

Case 8:16-cv-03259-PX   Document 12-7   Filed 01/31/17   Page 37 of 48

63



í(

'l'
I

t

2

3

4

5

6

7

I

9

10

tt

L2

L3

1,4

15

L6

T7

18

l_9

20

2!

22

23

24

25

j 38

defendant with kidnapping, Count 4 charged him conspiracy Lq

commít kidnapping, Count 5 charged hím with robbery with a .

dangerous weapon, Count 6 charged. him wiEh conspiracy to commit

robbery wiEh a dangerous weapon. CounL 7 of that same

Índict,ment a charge the defendant with assault in Lhe fÍrs!

degree. Can I have Ehe Criminal Law ArtÍcle? Count I of that

Índictment in 0i-09946 charged Èhe defendant with conspÍracy to

commit first degree assault. CounL 9 charged the defendanE

wíth a separate event of carjacking against one Dane Bu1loch,

B-U-L-L-O-C-H on February L7, 2008. Thank you.

Continui"ng, Count L0 of that indiclment charged the

defendanE \^rith conspiring to cornmÍt the additional act of

carjacking. Count L1 charged the defendant with kidnappíng,

Count 3-2 charged the defendant wiLh the conspiracy tc¡ commít

kidnapping, Count L3 charged hím with robbery with a dangerous

weapon, Count 14 charged him hlith conspiracy to commit robbery

with a dangerous weapon. Count 15 of Lhat indictment 0109946 I

find charged him hrith attempt,ed carjacking, Count 16 conspiracy

to commít carjackÍng, Count 1-? with íntent to kidnapping and

Count l-B with a conspiracy to commít kidnapping. Count 19

charged him wíth atLempt to commit robbery with a dangerous

weapon, Count 20 charged him wit,h conspiracy to commÍt robbery

with a dangerous l¡Ieapon. Count 2l charged him with an assaul-t

in the first degree upon a differenL alleged victim, o.:
1

crystal viney, V-I-N-E-Y, and counl 22 charged the defendant

,i
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hrith conspiracy to commit assault in the first degree, on or
'I

about February 1"9, 2008. 
,

Those where the charges tha! the d.efendant I find was

facing at the time he decided. !o enLer a plea ín this case. I

fínd that on August 1J-, 2008 Che St,ate of Maryland and Lhe

defendant attender Lo the courE of the fact that they had

reached a plea agreement. Court was advised the followÍng that

in lieu of all the aforesaid charges that in criminal number

109922 tshe indictment would be amended down from common law

murder which carríes life imprisonment --

MR. CURRICA: It wasn't proven.

THE COIJRT: -- up t,o life imprisonment, to murder in

the second degree. And then Ín criminal number 109946 which

was the índiccment,which had the collection or basket of

charges the d.efendanL wÍll plead guilty to two counLs only;

Count 1- carjacking and Count 9 carjacking. In the plea

agreement it is correct that, the esLimat,ed guideLS.nes were 30

to 51- years, although Ít doesn't provid.e any additional

informatÍon in that regard. On August, 11, 2008 also bobh

counsel asked. for and the court entered a consent order setL'íng

Èhe plea proceeding Eo be August 11, 2008 at 1130 pm. I find

that the parties appeared on t,hat, dat,e before ,Judge Durke
'

Thompson. The Court in thaE, case made it clear. r find thit

this was not a bÍnding plea agreemenL that had been tendered to

sL
I
I

':!

,J

l,

the Court, Lhis hlas not a pJ-ea agreement Èhat had any cap, hí
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was not a. plea agreemenE thaL the CourL had agreed in advance

he would or wouldn't do anything in particular' Here I fÍnd

the Cour! correctly advísed the defendant of the, not only the

elements of the offenses to whích he was tendering hís pIea,

but the maxÍmum penalt,ies allowed by law and. there is nothing I

fínd in the transcript, which r have read in its entirety,

whích would give, which would leave a reasonable person to

believef a reasonable person in the defendant's position, that

,Jud.ge Thompson had agreed to do anything other at sentencíng

then líst.en and decíde the senLence and not impose a ÉenLence

that was not all-owed by law. But the numbers of years was not

agreed to and .Iudge Thompson agreed. to nothing, except to give

t.he def endant, I f índ a lega1 sentence,

Of additional note, the court made it clear on page 6

thal the defendant had reviewed the indictments, the charging

documents in the ease. Page ?, the CoUrt was satisfied that

the defendant had sufficient lime t'o consider not only

indíctments but also the enLry of a guilty plea thaL he had had

adequate tirne to discuss ai-l of these maþt,ers wíth his lawyer,

r find, that he acknowledged to ,Ïudge Thompson that he *"" '

saLísfied with counsel,s representation 1n thÍs ca6e. The

Court on page 11 specifically advised the defendant that the

indiclment in the murder case had been amended down, I find to

murder in the second degree, which as a standalone Crime has a

maximum statutory penalt,y of 30 years noL life' The Court made
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Ít clear Èhat he could or mÍght impose a maximum that' could

possibly be suspended, he could possibly be placed on probation

and was clear t,hat quote "I'm not oblígated. to any of that, do

you undersLand. answered yes." .Tudge Thompson went on to

descríbe the elements of the offense continue on page lt I find

that 'Judge Thompson made Ít clear to the defendant that the

each crime of carjacking carries a maximum penalty of 30 years

in jail page L3-. Page 12 he said specifically so each of these

charges carries the possibility of beÍng put in jail for up Lo

30 years, the each of these charges refers to the two

carjacking counEs to which the plea was beÍng tendered. .Tudge

Thompson clearly said quote I'Once again I Ímposed whatever

sentenc-e includ.ing jaiL time and a period of suspended jail

time if I wish to do so, d.o you understand thatf ansu¡er yes."

,Judge Thompson went on to give additional advísements that are

requíred by law.

There were no objections to the St'ate's elocution.

The CourÈ went on to request a pre-senÈence ínveÉtigation as ís

appropriate ín Lhis case, and deferred sentencing to November

18, One of the parties appeared. before .Iud.ge Thompson November

1g, 2008. I have reviewed the transcript of the sentencing

proceeding. I fínd counsel for the d.efendant allocuted on his

behal"f. In thís case, counsel for the Stabe allocuted but' then

pLayed for *Iudge Thompson, I find apparently a tape of the

ínterrogation proceed.íngs. So that, apparently ,Judge Thompson
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Coutd get a flavor of the defendant's views and posítions about

the Lhings which brought him before the court. That took some

time. The State d.id ask for a sentence I find exceedíng the

guíde línes and it ís Erue that Ehe guide IÍnes range stated in

the initial pJ-ea memo Ís different from the guide lines range

appended to the sentencing matt,ers. But I find it is clear to

nie, and clear to any reasonabty objectj-ve person, that these

are ranges on}y, the court at no tÍme bound ítself in anyway

shape or form, I find to, one give a sentence within the guide

línes or two, aLÈach any partícular significance Eo any

parLicular guide line ranges. ,Judge Thompson was clear that

the guide lines, r Lhink hís -- that Ehey were advisory only.

Sone judges gíve them more weight than other judges whích they

are entitled to do under the circumstances. Thereafter the

senEence, the sentences Ehat we bring us here today were

imposed on page 56. Jud,ge Thompson advised the defendant as

fol-Lows, líne 14, you have 30 days to file an application for

leave to appeal, you also have 30 days to .reguest a three judge

pane1. He was speclfical-Iy the panel may diminish, may keep

the senEence the samer. or increase the sentence. 'Judge

Thompson also advised the defendant, Líne 19 thaü you have 90

daye to file or to request a reconsideration. ,Judge Thompson

also specifically advised that the defendant that under the

then extant parole guide lines he could not be considered for

parole until he had served 50 percent of his sentence. I find
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that Docket Ent.ry 50 No, LOg922, there is a signed notiee,

sÍgned by the defendant, that paragraph two, he had 30 days to

fíIe an applÍcation for a leave to appeal, so .Tudge Thompson

told him he had 30 days to fíIe an applicaEion for l-eave to

appeal and he acknowledged in writing he had 30 days to ff]e an

application for leave to appeal. f fínd thereafter that

counsel, (unint,elligible) counsel for the defendant ín fact

filed. an application for sentence revíew by a t.hree judge panel

which wag considered by Judges Harrington, Mason and ,Judge

De1ius and that. motion was denied, t,hat application was deníed.

There was a reguest for reconsíderation Uímely fÍIed, which was

denied.. There was a motíon with the trial court to correct an

illegal sentence, that motion was denied. The three claims

before me Loday, first it Ís alleged EhaL the plea agreement

was breached by the State. It ís alleged that the plea

agreernent was breached by the judge and Lhe third claím ís that

his Eria1 counsel was ineffective under Strickland and ÍÈs

prodigy, for not honoring his request which he says he made to

fíIe an applÍcation for leave to appeal- with the courE of

special appeals

Thís case I have considered ít and conclude that

there was no violation of the plea agreement by eíther Èhe

State or by the judge, the d.ocument, Ehe documents in the c'ase

are clear. There ís no basis in my judgment for, an objecLive

basis for any reasonable person to conclude that the Court was

I'
:¡

,::

ì.

I
-1

I.
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capping a sentence was binding itself to any sent,ence t.hat,

would, wou1d. sentence him wíthin the guide IÍnes, in fact t,he

court made Ít clear Lhe guid.e lines are guíde IÍnes advisory

only and f don't have to that. So based on the evidence of

record, and I respectfully, I've listened carefully !o Èhe

defendant's testimony and do not accredít the testimony that he

gave me t.oday with respect lo his subjectÍve vÍews. I find

that he knew, according to ,Judge Moreland (phonetíc sp.) damn

well what he was pl,ead.ing guilty to, he received an immense

benefit by, I find entry into Ehís plea, because he dodged a

possible sentence of what I call 1ífe plus plus which means you

don't geE out,. A conviction in this case could have resulted

easily ín a IÍfe plus plus sentence, meanÍng lífe really means

life.

Most senLences ín Maryland, bear no relationship to

what the judge says. But when the judge constructs a sentence

whÍch a trial court easily could have done here of lífe plus

plus, that has some meaníng. I wil-L however, allow hím to file

belaLed applicatíon for leave to appeal i.e' the record. I am

persuaded, t,hat thís is a case where there would be no good '

reason, frankly not to file an applÍcatÍon for leave to appeal.

ft is noE that. it would necessarily successful but all lhe

other and appropriately so, bases where touched to which ís a

euphemism, I mean it's perfectly what lawyers should do, three

judge paneI, motion for reconsideration, motion to correct',:

:.

.l

'.;

,i

1

'i

lil

:
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obvíously a good lawyer will do Lhat here. I conclude it was

sÍmpl-y missed. So, I will give hím time to do that. This

transcript wí1J- be the opinion in the case, as soon as ít is

transcribed, I will sígn an order íncorporatíng it by reference

and followÍng wiEh the Circuit court and the 30 days will run

from that date, I believe. Counsel.

MS. CAFFREY: Do you want me to prepare Ëhe order and

submÍt iu to counsel and then --

THE COURT: Would you do that? Would counsel get

Logether --

MS. CAFFREY: Yes

.THE COURT: -- on the order and --

MS. CAFFREY: 30 days from the date of the'order ís

fited --

THE COURT: Right so --

MS. CAFFREY: -- to file his applícatíon for leave to

appeal

THE COURT: Sir, I want to let you know that' you

need -- I'm granting your request ín partr so you need lo
:.

contact, I don't know whether thís particular counsel will or

vrron't do it but, I'm advísing you and if there is any questions

now would be a good time. That you need to contact the offíce

of the Publíc Defender and request -- and LeIl them that I've

given you Lhis opportuníty to file a belat.ed application for

and ask them to

:

i

I

i
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MS. BosSE: And Your Honor for the record our office,

the Collateral Review Dívision wlll maintaín this case

THE COURT: Thank you so --

MS. BOSSE: I'11 be filíng that for him.

THE CoURT: You're covered, they wil-I file.

MS. BOSSE: Okay.

, THE COüRT: Vtill you file an applicatíon for leave to

appeal?

MS. BOSSE: I will fite that for him.

THE COURT: Public Defender's ófflce will fiLe an

appJ.ícation for leave to appeal. That's terrific, good luck to

everybody. Thank you very much. Thank you for your time.

MS. BOSSE: Thank You, Your lfonor. Okay.

THE CLERK: AII rise

MS. BOSSE; Now, you wil-I have 30 days from the dat'e

thaÈ that order's filed to apply for application for leave to

appeal from the guítty ¡rlea.

MR. CURRICA: YCg.

MS. BOSSE: You will also have 30 days from the date

the (unintelligible) filed to file an applicatíon for

(unintelligÍbIe) .

(End of requested portÍon of proceeding.)
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DIGITAI,I,Y STGNED CERTIFICATE

DEPOSITION SERVICES, fNC. hereby certifíes that the

foregoing pages represent an accurate transcript of lhe

duplicated electronic sound recording of Lhe proceedings ín the

Circuit Court for Montgomery County ín the matEer of:

Críminal- No. LQ9922 & L09946

STATE OF MARYIJAND

CAIJVIN CURRICA

By
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rN THE CTRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND

STATE OF MARYLAND

CALVIN CURRICA,

v Criminal Nos. 109922
and tQ9946

Defendant.

Rockville, Maryland

August Lt, 2008

VüHEREUPONT the proceedings in the above-entitled

matter commenced

BEFORE: THE HONORABLE DURKE G. THOMPSON' ,JUDGE

APPEARANCES:

-[gR rHE STA,TF

CYNTHIA BRTDGFORD,
JOHN MALONEY, Esq.
StateI s Attorney's
50 Maryland Avenue,
Rockville, Maryland

Esq.

Office
Sth Floor

20850

FOR THE DEFENDANT

RENE SANDLER, ESq.
Sandler l.,aw, LLC
21 West .Jefferson Street, Suite 20i-
Rockville, Maryland 20850

DEPOSITION SERV]CES, fNC.
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P..R.p q .E E- p r N ç s.

THE CLERK: AI1 rise. The Circuit Court for

Montgomery County is now in sessíon. The Honorable Durke G.

Thompson presiding.

THE CQURT: Please be seated (unintelligible) this

afternoon, ladies and gentlemen.

THE CLERK: Críminal Case No. 109946 and L099221

State versus Ca1vin Currica

MS. BRIDGFORD: Çindy Bridgford on behalf of the

State with Mr. ,John Maloney.

MS. SANDLER: Rene Sandler on behalf of Mr. Currica,

whor s present.

THE COURT: Atl right. It's my understanding that in

lieu of motions this afternoon that we wiII proceed to a pIea.

And I'd be happy to receive the terms and conditions unless

there is a plea memo, þut f 'm not a\^tare there is one.

MS. BRIDGFORÐ: Your Honor, I had one walked through

t,oday and signed by.Tudge Harrington. This is the only copy I

have, so

THE COURT: WetlI make a copy of it, so if you can --

MS. BRIDGFORD: Thank You very much.

THE COURT: pass it up to me. All right. Thank

25

you.

All ríght. The Court understands from the
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memorandumf which is indeed entered j-nto by counsel, that in

Criminal No. t09922, the defendant will- enter a plea to an

amended count of murder in the second degree.

And in Críminal No. L09946, the defendant wiII enter

a plea to the following,

That is, Count t, carjacking;

Count 9, carjacking

And the guidelines are 30 to 51- years. And I

presume, bV implication, that means the Court is entitled to

consider the usual factors, such as suspended time and terms

and conditions of probatlon if it's appropriate.

MS. SANDLER: That's correct.

THE COURT: Is that, is that

MS. BRIDGFORD: Thatrs correct.

THE COURT: Okay. All right. In that case, then

we ' l-l- and my understanding is that. '¡Ie're noL going to

proceed to disposition. I think for obvious reasons thatts

probably not

All right. Mr. Currica, is that how your name is

pronounced, sir?

MR. CURRICA: Yes.

THE COURT: AtI right. If you'11 stand, please, sir.

As I've indicated, your counsel and the State have

said that you intend to enter a plea of guilty today.

25 MR. CURRTCA: YCS.
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THE COURT: And that plea of guilty would be in both

cases that are pending against you.

The first thing I want to say to you Ís that you're

not obligated to enter a plea of guilty in this or any case to

these or any charges. You may stand trial on these charges and

any other charges that are pending against you and assert

whatever defenses that you may have, but you're not obligated

to do that either. You can admit your guilt. And to the

extent that it. represents a disposition of less than aL1

charges, and I assume by implication there would be a nol pros

of any other charges that are pending, you may do so.

fs it your wish to enter the plea of guilty today?

MR. CURRICA: Yes.

THE COURT: AII right. Now, Mr. Currica, f'fit going

to be asking you some questions. You probably have gone over

these with your attorney, but if you have not, you may ask your

attorneyts assÍstance in answering any of these questions. And

if you want me to repeat any of the questi-ons, f'IJ be happy to

do so.

These questions that Ir11 be asklng you are to assure

me that, number one, you know what you're doing, and number

two, that the rights that you have in connection with any kind

of proceeding and the, particularly the rights that you have in

connection with these charges are known to you, so that¡ You

know, Iater on we wouldnrt want to have to sâY, 'twel], I didn't
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understand what f was doing, becáuse I didn't know what' what

this meant T was doing

With that, I'm going to ask that you be sr¡Iorn before

we proceed with the questioning.

THE CLERK: Please raise your ríght hand.

CALVIN CURRICA

the defendant, having been first duly sworn, htas examined and

testified as follows:

VO]R DTRE EXAM]NATICIN

BY THE COURT:

O AIl right, sir. How old are You?

A Twenty-two.

O How far have you gone in school?

A I graduated.

O Alt right. You graduated from high school?

A High school.

A Okay. Now I presume that means you read and write

without difficulty.

(No audible response. )

Is that true?

Yes.

All right. Have you seen the charging documents in

these cases, the ÍndÍctments?

A Yes.

A

0

A

O

25 a Have you reviewed them?
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A Yes.

a Have you talked to Ms. Sandler about them?

A Yes.

0 And have you had sufficient time to consider not only

the indictments but also the entry of a plea of guilty today?

Uh-huh.

And you've had adequate time wlth Ms. Sandler to

di-scuss that?

Yes.

All- right, sir. And are you reasonably satisfied

with her representation thus far?

A

0

A

0

A Yes.

O Okay. Have you ever been treated for any mental or

emotional condition?

Yes.

Can you tell me what that is? l{hat you reca1l about

A ADHD.

O ADHD. AtI right. That means that you had difficulty

at times, is that right?

A

0

that?

keeping attention

A

o

A

o

Right.

Okay. And you \^rere kind of hyper a little bit?

Uh-huh.

time?25

Are you taking any medication for that at the present

I

;

i¡
lr:
l;lrl
l.i
lri

ii
ii
t,'j

ii

t.
:.¡

l;l

:il
:

ii1

'.;

i'í

;,

I

I

lr
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A Yes.

O What do you take?

A I take Zonoff, and I can't remember the other name.

0 If I were to ask you, well-, Iet me ask you, do either

of these medications or youx condition interfere with your

ability to understand what I'm saying to you at the present

time?

A No.

0 So you're following along with what I'm saying

without difficulty.

A Right.

A Okay. Yourre not under the infl-uence of drugs or

al-cohol at the present time' are you?

A No.

O Okay. Now, Mr. Currica, you are, by enteríng a plea

of guilty, surrendering certain rights that you would otherwise

have. Remember, I totd you that you would be entitled to go to

trial- if you wanted to do So. If you wele to go to trial, it

would be a trial before a judge such as myself, or before a

jury consisting of 1-2 persons picked at random from the

residents of Montgomery County. And itts your choice as the

defendant to pick which forum t.he trial would take. You

understand that?

A Yes.

a At the time of the trial, the State, if they're going

-lj

I
I

I

.

I
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to prove you guilty, they must prove you guilty beyond a

reasonable doubt. And, in the case of a jury, that means all

12 persons on that jury would have to agree you u/ere guÍlty to

that extent. You understand that?

A Yes.

O Alt right. When you enter a plea of gu1lty, you are

also going to give up the rights to what's called a pretrial

hearing, which f was trying to remember whether or not werve

had one in this case. I don't, I think that's what was

scheduled this afternoon.

MS. SANDLER: t¡le had motions today, and then we had

motions in the other case l-ater this week

THE COURT: Riqht. Okay.

BY THE COURT:

O These two motions hearings won't be held, because

you're entering a plea of guilty. But at those motions

hearings, what you would be entitled to do is to challenge

whether or not the police acted lawfully and constitutionally

in identifying you at any point in time, taking any statements

from you at any point in time, or making any seizure of your

person or your property at any point in time.

But that wouLd be for a trÍal. But because there

will be no trial, there will be no such pretrial hearing. You

understand that?

25 A Yes.
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O Alt right. Now, when you enter a plea of guilty, you

also give up certain appell-ate rights. An appeal normally can

follow from a convictÍon in a criminal action. And that's an

appeal generally to the Court of Special Appeals. And you have

a ríght to do it.

When you enter a plea of guilty' ít's a much more

limited right. You may only appeal from a guilty, I mean, a

plea of guilty if the appell-ate court permits it. And that

plea of guilty, ffm sorry, that appeal may only raise the

issues of whether or not this Court has jurisdiction to hear

this matter, whether it is properly before this Court, whether

or not this plea discussion or dialogue that we're having right

nOW I^'AS correctly conducted by me, whether you've been

adequately advised by your trial counsel up to this point, and

finally, whether or not the sentence I will impose in this case

is a lawful- sentence. And that's the only things T may

consider, or rather that an appell-ate court may consÍder. You

understand that?

A Yes.

0 Okay. We're ta]king about an appeal, not me' but an

A1I right. Now by entering a plea of guilty to these

charges, it can affeCt your right to remain in this country, in

the United States, if you are not a United States citizen.

appeal.

25 Have you discussed thÍs with Ms. Sandler?
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A Yes.

O All right. Vühen you are charged with second deqree

murder, which is what the charge will be changed to, you are

liable for a maximum penalty of 30 years in jail or less

depending an what I determine, and you can be placed on

probation for any suspended sentence that I might impose. In

other words, I'm entitled to impose a sentence that would

incLude a component or a part of ít t.hat would be suspended.

f rm not obligated to do that. You underst,and that?

A Yes.

0 AlJ- right. Now the crime of second degree murder is

the intentional killing of another human being. And it does

not requÍre that you have premeditation, or that it occur in

the case of a felony. Thatrs not, that's murder ín the first

degree. tlüerre tal-kíng about murder, the intentional killinq of

another human being. You understand that?

A Yes.

a AII right. In Criminal No., that's in Criminal

109922. In Criminal L09946, yourre charged with two counts of

carj acking.

THE COUFIT: And counsel, youf re going to have to help

me. The maximum for carjacking is?

MS. SANDLER: 30.

)q AlI right.

THE COURT: 30? I thought j-t was 25, but 30 years.
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BY THE COURT:

0 AII ríght. So each of these charges carries the

possibilíty of being put in jait for up to 30 years. Once

again, I can j-mpose whatever sentence, including jail time and

a period of suspended jail tÍme, if I wish to do so. You

understand that?

Yes.

Al"1 right. Now carjacking is the taking of anotherrs

automobile by force. You understand that?

Yes.

AII right. And that involves the presence, I think'

of the victim in or about the vehicle'when it is taken. So you

understand those elements of that crime?

A

0

A

O

A

o Al-l- right. And thatrs the two charges.

Now, if I place you on probation for any perÍod of

timer you will be requi-red to report to a probation officer'

You'd be required to stay employed or stay in school. You'd be

required to obey all laws, net further víolate any laws, not

carry any \,\reapons and not possess any weapons, including

firearms, and to follow any special instruetions that I may

].mpose as a part of your probation.

If you do not do these things and you're brought back

before me, and therers a hearing held, and it's determined that

25 you violated these, these conditj-ons of probation, you can be

I

I

'.
i

I

I

I

!

I

I

:

t.'
i::
I

;

l

i
:
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reLurned to jail for the¡ uP to the balance of the time that

may have been suspended. You understand that?

A Yes

A Are you currentfy Õn Parole or probation on any

charges?

13

No, sir.

AII right. In connection with these charges, has

Has anyone told you I will treat you more differently

A

O

anyone threatened yOu in any way or coerced you in any way to

enter a plea of guilty?

No.A

a

or differently, not more differently, than that which has been

described here in court,?

A No.

0 Has ànyone told you I I^IiIl treat you more leniently

or go easier on yoU because yourre entering a plea of guilty,

other than what has been saíd here in this court?

A No.

0 AII right. Now l,ve explained to you the elements of

the charges. You know what t'ook place. You've had the benefit

of Ms. Sandler's counsel of law. Considering the facts as you

know them, the elements of the crime, and the legal advice that

you have recej-ved I are you entering this plea freely and

voluntarily?

25 A Yes.
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O And for no other reason than as you understand'the

facts and the law that you are guilty of the charge in Criminal

1-09922, second degree murder, and guilty of the two charges in

1-09946, carjacking under Count l- and carjacking under Count 9?

A Yes.

O All right. You may be seated.

(Witness excused. )

THE COURT: I'm going to hear from the State as to

what the State says it would have proven had this matter gone

to trial.

MS. BRIDGFORD: Thank you, Your Honor. If the matter

had proceeded to trial in Criminal No. L09946, the State would

have presented t.estimony that a Mr. Jorge Medrano (phonetic

sp. ) on February 1l-th of 2008, at about 6:47 in the evening,

contacted the police to report a carjacking that had just

occurred to him.

He was in the l-2500 block of Crystal Rock Drive when

police responded. He was bleeding from his right leg that

appeared to have a stab wound.

He told police that he had arrived home that evening

in his 2000 Acura Legend, his home is located at 18862 Bent

Willow Circ1e ín Germantown' Montgomery County, Maryland, that

as he was exiting from his vehicle he was approached by two

black males.

The first black male asked Mr. Medrano if he could

i
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use hig ceII phone. Mr. Medrano tol-d the black male, "No."

And as he was doíng that, the black male produced what Mr

Medrano would describe as a large serrated kÍtchen knÍfe and

threatened Mr. Medrano, forcing Mr. Medrano into the backseat

of his own vehicle.

The second suspect got into the driver's seat of the

vehícle, and the three drove to a 7-Eleven located on VÙatkins

MiIl Road, at which time suspect number one, who was Ín the

backseat with Mr. Medrano, threatened him with the knife

forcing Mr. Medrano to provide an ATM card and a PIN number,

white the suspect number two, who had been driving that car,

went into the 7-Eleven and attempted to withdrar^t money.

Suspect number two came back out, because the PfN was

incorrect. Suspect number one stabbed Mr. Medrano in the right

Ieg. Mr. Medrano gave another PfN number, and suspect number

two was successful at withdrawing funds from the ATM inside the

7-Eleven, at which point, the suspects drove Mr. Medrano to the

t2500 block of Crystal Rock Terrace in Germantown, Montgomery

County, Maryland. They released him, but drove off in his

Acura. It was later found on Gray Eagle Court very close by

unoccupied.

Mr. Medrano suffered, as I said, a laceration to his

right ì-eg, which required stitches to repair.

On February l-7th, at about l-1: l-9 P.m', police were

25 again contacted by a Mr. Dwayne BuIIock. Mr. Bullock was using
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his 9-l-:-l-, or excuse me, hi-s cell phone to caII 9-I-I. He

said that he was at the dead end of AfLernoon Drive in

Germantown, Montgomery County, Maryland. Officers responded.

Mr. Bullock advised that he had dríven his vehicle' a

1,997 Saturn, to the 12600 of Eagle, Gray Eagle Court on

February 17th of 2008. As he was exiting, he was also

approached by two black males.

The first of the two immediately displayed a large

serrated kitchen knife, forced Mr. Bull-ock into the backseat.

The other person, the other black male got into the driver's

seat. Mr. Bullock descríbed how hís front feet, and Mr,

Bullock is a rather large man, his feet were kind of wedged

between the two front seats, while the first suspect held a

knife at him demanding his ATM card.

Mr. Bull-ock was taken to Chevy Chase Bank, which is

l-ocated at 19781 Frederi-ck Road, and money was withdrawn from

that bank. Another attempt was made at wíthdrawing money at a

second bank, but that was unsuccessful. Mr. Bullock was then

released Ín the dead end of Afternoon Drive.

ATM cameras at the Chevy Chase Bank captured one of

the two suspects using Mr. Bullock's ATM card. And a clothing

description of that person was developed from those ATM j-mages.

There v\¡ere also ATM images from the 7-Eleven. AIt of this was

provided to the 5 DSAT (phonet,ic sp.) team and other pollce

25 units of Montgomery County police. Both Mr. Bullock and Mr.
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Medrano al-so provided descriptions of the two suspects.

Based upon this information, as weII as field

interviews that were conducted on the date when Mr. Medrano was

carjacked, suspects \^rere developed. And as f said, this

information was given to 5 DSAT team. 0n February 20th of

2008, a Sergeant Massen (phonetic sp.) of the 5 DSAT team

observed a per$on wearing the exact clothing that had been worn

during the carjackÍng of Mr. Bullock.

This person ü¡as, there were two people. They also

matched the physicaL description of the two suspects, as

identified by Mr. Bullock and Mr. Medrano. Those two suspects

were stopped. They were identified as the defendant, Mr

Calvin Currica and Mr. Harrison J. Bryant.

Bot.h were arrested. They r¡iere advised of their

right.s. During the course of the interviews, both admitted to

the carjackings. In addition, during a search incident to

arrest of Harrison Bryant, the car key to the L991 Saturn owned

by Mr. Dr¡rayne Bul-Iock was recovered from Mr. Bryant.

Mr. Bryant also advised the police where that vehicle

could be located. And i-t was Iocated blocks from where the two

indivídua1s were arrested.

AII these events occurred in Montgomery County,

25

Maryland.

Your Honor, if the matter in Criminal No. t09922 had
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proceeded to trial, the State would have presented testimony

that police receÍved a call for what was initially reported as

an unconscious person at an apartment building at 1"3515 Georgia

Avenue in Silver Spring, Montgomery County, Maryland. The

person was described as being in the floor of the basement of

the building outside of an apartment and a laundry room.

First responders responded, as well as a maintenance

person from the apartment complex. They found this person

deceased. This person \¡Ias Later identified as a Gerald Lekio

(phonetic sp.) .

Mr. Lekio's body was transported to the Medical

Examiner's Office in Baltimore and an autopsy was performed.

His death was ruled a homj-cide, and the manner of death was

sharp force injuries. There were approximately 14 stab and

cutting wounds to Mr. Lekiors body.

Police received an anonymous tip that a person by the

name of Cal-vin Currica had been involved in Mr. Lekio's murder.

This ínvestigation was going on at t.he same time as the

investigations of the carjackings of Mr. Bullock, excuse me,

Mr. Medrano. The information was shared with the 5 DSAT team.

At the time when the 5 DSAT team arrested Mr. Harrison Bryant

and Mr. Calvin Currica, they were also advised of their rights

with regard to this homicide investigation and interviewed by

members of the Montgomery County Po1ice Department.

Mr. Currica advised that on the date of the homicide,
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againf which was February 15th of 2OOB, it was his bírthday.

He had been spending the day with Mr. Harrison Bryant and also

a Mr. Randall Francis. They had been throughout t.he Silver

Spríng alea of Montgomery County. They had eventually wound up

that evening in the area àf newítt Avenue and Georgia Avenue.

They had gone into a Citgo station, which is about

next door to the apartment complex. Once t.hey left the Citgo

statj-on, the decedent, Mr. Gerald Lekio, had approached for the

purpose of purchasing controlled dangerous substances. Neither

of, none of the three had drugs to sell Mr. Lekio, but it was

represented that theY did.

They went into the laundry room of the address 13515

Georgia Avenue, at which point Mr. Calvin Currica and Harrison

Bryant began beating Gerald Lekio. Quite a struggle ensued.

During the course of that struggle, Calvin Currica produced a

knife and stabbed Mr. Lekio the 14 times, as previously

menti-oned.

The t.hree individuals, Harrison Bryant, Calvín

Currica, and Randall Francis then fled the building leaving Mr'

Lekio, who eventually made his way to the basement floor right

outside the laundry room. Then when Mr. Bryant and Mr. Currica

ü¡ere arrested -- excuse me. While this was going onf while the

beating and stabbing was going on, Randall Francj-s was at the

doorway to the laundry room preventing anyone from coming into

the laundry room whil-e these events were transpiring and

I
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With regard to the murder, the allegations that the

State has just stated or the facts that she just stated with

regard to Harrison Bryant and his fighting and beating of Mr.

Lekio, we understand came from the statement of Mr. Francis.

Thatrs the only addition that I not the defendantrs

statement when he was interrogated

THE CQURT: Okay. I appreciate that.

MS. SANDLER: No other additions or corrections.

THE COURT: AtI right. Mr. Currica, please stand

then, sÍr.

Mr. Currica, the Court has heard your plea today that

the Court finds Ís freely given, voluntarily given, and

intelligently given.

frve also heard the facts that the State said they

would have tended and attempted to prove in connectíon with

this matter. They support the plea that you have entered.

And accordingly, the Court will find you guÍlty in

CrÍminal No. 109922 of second degree murder, and in Criminal

No. 109946, Count I, carjacking, Count 9, carjacking

I r Il ask the State at this juncture to amend the

indictment in Crirninal No. 109946

MS. BRIDGFORD: I think it's L09922.

THE COURT: No, itts the other one. You're right

It is the other one.

25 MS. BRTDGFORD: Your Honor, (unintellígible) behind
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you? Woul-d you mind if T l-ooked at it? I just want to make

sure f've got the correct statute

THE COURT: What number?

MS. BRIDGFORD: section. The first volume. Thank

you very much

THE COURT: All right. Ms. Sandler, are you

requestÍng a presentence investigation?

MS. SANDLER: This is what f wouÌd say, and then I

would defer to the Court. I

THE COURT: How about yes or no?

MS . SANDLER: IrüeII, Iet me say why no . There I s rìo,

he has no crj-minal record. And I intend to call an expert at

sentencing, which I think would cover way more than a

presentence investigation would even be able to show the Court.

So with that understanding, I would say no.

THE COURT: ülelI, Vou know, it's not just a question

of record, but itts also a question of things like mental

health, physical health, and things of that nature.

MS. SANDLER: WelI, that wil-I be covered

THE COURT: And you're going to cover that?

MS. SANDLER: Absolutely.

THE COURT: Okay.

MS. SANDLER: And I'11 say also that this particular

expert that I intend to use, I mean, hets very, very thorough.

25 I'm going to have him testify. And the report will be
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obviousLy suppJ-ied --

THE COURT: By training, a soçia1 worker or

psychologist ?

MS. SANDLER: Neuropsychologist.

THE COURT: Neuropsychologist.

MS. SANDLER: And in doing the evaluatj-on covers all

his mental health history.

THE COURT: Okay.

MS. SANDLER: And I'11 provide everything to the

State,

THE COURT: Atl right.

MR. MALONEY: We would be asking for the presentence

investigation. ft's not only for our purposes to have'a court

authorized one and sanctioned unbiased one, but also because

they like it up at the Department of Corrections when they get

there.

THE COURT: Well, I agree with that.

MR. MALONEY: Yes.

THE COURT: Atl right. The rules require that if

either party requests a presentence investigation one will be

ordered. When was our trial date in this case?

MS. SANDLER: The trial date was September. We had

THE COURT: Okay.

25

a

MS. SANDLER: September 8th trial date, and then
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we had the second, the carjacking trial date was on the 14th of

Qctober.

THE COURT: WeIl, what about disposition on the L4th

of October?

MS. SANDLER: I can tell- the Court there is no way I

can have the eval-uation and everything done. Irm in the

process of gathering records, and I've had some trouble.

THE COURT: Too soon?

MS. SANDLER: Too soon, yes.

THE COURT: Okay.

MS. SANDLER: f was actually going to ask the

Court

THE COURT: I was thínking that that was plenty of

time, but if you need more tÍme

MS. SANDLBR: No. rlust with the different doctors

that frve considered, f mean, none of them could see him

THE COURT: Okay. Do you have a suggestion then?

MS. SANDLER: I was going to ask the Court for

November, if t.he State was available, like the week of the

1orh.

THE COURT: Okay. Let me take a look. Thank you. Ï

tel-I you what, show it to Ms. Sandler for her satisfaction.

MS. SANDLER: And then f'd ask the Court for at least

an hour. f mean, the doctor should be 45 minutes or so.

25 MR. MALONEY: What type of doctor?
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MS. SANDLER: A neuropsychologÍst. IrlI send you the

CV and everything.

THE COURT: Nine o'cIock, November L8th?

MS. SANDLER: Thatr s fine,

THE COURT: Okay with the State? OkaY.

MS. SANDLER: That's fine

THE COURT: Andrea, would you make a copy, two copies

of this?

Does t.he St.ate require additional time at sentencing?

MR. MALONEY: Yes. This is the first l^Ierve heard

about their expert, so we may

THE COURT: No.

MR. }4ALONEY: want to hire around. VÍer1l have to

wait a see. So maybe we'd better to make a little bit longer

than that

THE ÇOURT: Okay.

MS. BRIDGFORD: She mentioned it to me.

MR. MALONBY: Oh, Irm sorry, first I have heard of

ir.
THE COURT: I wíl-l, f rII extend it out to two hours.

My anticipation is that h/e ' II have the morning, but

MS. SANDLER: WeLl, since

THE COURT: WelI, what I wanted to do, Andrea, I

wanted to put one memo in each of the two jackets

25 THE CLERK: Oh.
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THE COURT: so one more. I'm sorry. AIl right.

I presume that, is Mr, Currica beÍng heLd without

bond at the present time?

MS. SANDLER: Yes

THE COURT; All right. The Court will contj-nue to

hold hÍm without bond pending the resolution of that.

Mr. Currica, youtll be contacted in connecLion with

the presentence j-nvestigation. Ms. Sandler will- guíde you

further in connection with dealing with that and how you should

respond to it appropriately. And she will be also, as I

understand it, be preparing the necessary ínformatíon for me

when you return in, on the l-8th of November. A1l- right?

A1I right. With that, unless there's something

further, werll adjourn.

MS. SANDLER: Thank you, Your Honor.

MS. BRIDGFORD: Thank you, Your Honor.

MR. MALONEY: Thank you, Your Honor.

THE COURT: AII right.

(The proceedings \^rere concluded. )

.t
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cALVIN F. CURRlCA, '

Petitioner,
\,U.

STATE OF MARYLAND ,

Re spondent .

TN THE

CÏR[UTT COURT

FDR

MDNTEOMERY CTUNTY

Case No.(s) 1t9922

tÊ

tÊ

*

.*

'I :.

& 1t'gg46

+ * * *

PETTTTON FOR POST CTNVTDTION RELIEF

Petitionel , f,aIvin F. Cu¡rica #354 -1 68, pro se r pursuant to

Marylandrs lJnif o¡m Post Cnnvictisn Procedure Act, Md. Ann. Code,

f,rim. Proc. Art. $ Z-tOt et s€Q., and Maryland Rule 4-401 et sEQ.,

and petitions this court to 'g""nt the requested post conviction

relief in this case. In support thereof Petitioner states the

f ollorrling:

That Petitioner is a layman of the 1au, indigent r ãild cannot

afford the filing fees and court costs assnciated 'r¡ith the

filing of this proceeding. AccordínglV, Petitioner lequests

Ieave of this court to proceed in forma pauperis.
t¿"

That Petitioner is a prisoner uho is eurrently incarcerated at

the LJestern Eorrectional InstitutioÈ, 1 3Bn0 McMullen Hr,.ly. , 5U,

Cumb.erland, Maryland 21582, under i-dentif ication number 354-

168 .

T. CASE H]STORY

1

0n August 11 , 2008,

cond degree murder and

in the plea called for

incarceration.

+

* rÉ JÉ Jê rÉ lç *')ç àÊ * ++ * * * JÉ lF rÉ * lÉ tÊ * * t¿ * * *

Petitioner pled guilty to one count af

tr¡o counts of car j acking . The guidelines

a sentencing range of 30 to 51 years of

¿

a-- I
1

*-'r-¡-l-

r. r:¿JU

CiL'-, t¡J ---

SE

Case 8:16-cv-03259-PX   Document 12-4   Filed 01/31/17   Page 1 of 35

120



In November 18, 2U08, Petitioner reDeived an B5 year sentence

to be served in prison. He received a 30 years sentence for Znd

degree murder, 30 Vear sentence for carjacking, and a separate Zs

VearB sentence for a separate carjacking. All thre.e counts uJere

ran consecutively r r€sulting in an B5 year sentence. After

sentencing , Petitioner rs counsel filed : a ) An Application for
Sentence Revieu Panel, filed 11 /21 /tB; and, b) A Motion for
Reconsideration, fí1ed 11 /21 /tB.

* TT. ALLEEATTONS BF ERROR *

A. Ereached Plea A reement.

Petitioner alleges that his guilty plea Lras breached by the

state as ue11 as by the trial court. From the conclusion of the

plea arraignment Petitionerrs understanding of minimum-maximum

sentence, based off of oral and urítten plea agreementr uâs that

he r¡ouId receive a sentence of 30 to 51 years in 
. 
prison. At the

tronclusion af the plea arraignment there LJas no other sentence

mentioned, trBither did the judge ínform Petitioner that the court

!Jas not bound by the plea agreement.

Petitionerrs sentence Lias r¡el1 above the guidelines

established by the agreement. tonsequently, Petitionerrs

understanding of his sentence, based solely sn the record of the

proceeding itself, is neither misplaced or ambiguous. Petitionerts

plea uJas therefore breached by bsth the staters attorney and the

judge r ffiâking th'e sentence il1egaI. The prosecutor and defense

counsel cal-culated sentencing guidelines together as part of the

plea agreement fnr Fetitioner. At the sentencing phase the

prosecutor breached that agreement by then asking the judge to

-2-
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disregard sentencing guidelines already agreed too and the court

ctrnsidered and then disregarded those agreed to guidelines.

Petitionerrs constitutional rights Lrere deprived due to the unfair

plea bargain that uas not met, causing the sentence he recEived to

be í1lega1.

B. INEFFECTTVE ASSTSTANCE OF COUNSEL

At the conclusion of sentence, Petitioner uras advised by the

court to file an application for leave to appeal the conviction.

Petitioner requested defense attorney to fiLe the applieetíon due

to the f act that Petitioner bras entitled to f ile one, he -didnrt knour

hou to file one, and he uas/is a layman of the 1au. Defense

caunsel- responded to Petitioner that she uould in fact file the

application on Petitionerrs behalf. After Petitionerrs oral and

r¡rítten request for his defense counsel to file the application

for leave to appeal, and after defense agreed to do so, the

aFplication LJas sti11 not filed. This inaction rendered counselrs

performance ineffective; ie. it Lras both deficient and the

deficiency prejudiced Petitioner.
Defense counsel b;as also ineffeetive for not informing

Petitioner that nehr counsel needed to be sought and that she u.rou1d

nD Ionger be ;'representing Petitioner in any LraV after the

sentencing. Petitioner did not knorrringly and / nor intelligently

uaive any allegations of error in an application fo¡ leave to

appeal his trDnvictisn and sentence for post ccnviction purposes.

ïfI. Statement of Facts

-3-
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Based upon

Froceedings, the

incarceratian that
p.3, lines 13-23

plea that

No.2 . p .1 3

facts f¡om Petitionerts August

record reveals an agreed

ca11ed for 3t to 51 years. 5ee:

and Exhibit No.2, tr.4 " lines 1 -1 4

11 , Z0DE

sentence

Exh ib it

plea

of

No.1

e 19-25.

Petitionerrs plea agreement Lras violated due to a breach of

oral and r¡ritten plea agreement conducted by the trial court and

prsecutor. Defense counsel advised the DBurt of the negotíated

bJas agreed to. 5ee Exh. No.1. Ð.12 lines 1 4-lg' Exh.

lines 3-B & 13-2D. ( 5ee also : Exh. No. 3, F.3B . lines
1t-19 and Exh. No.4. p.40 lines 6-15, uhere Prosecutor asks the

court to disregard the agreed uFon guidelines ) . The trial court

complied uith the Frosecutorrs request, uhich resulted in
Petitionerrs agreed upon sentencing guidelines beíng rejected and

him being being given an B5 year sentence. (See: Exh. No.5, p.51 
"

line 25 Exh. No.6 , F.52, lines '1 -14 , t¡here def ense counsel

objected/contested the request). This took place Dn November 18,

2t08.

ïv.
Breached

Arqument

Plea Aqreement

Petitioner asserts that hís plea agreement LJas breached by the

court and state, rEsulting in an Íl1ega1 sentence. The record of

the proceedings shot¡ that Petitioner did not agree to an B5 year

sentence, tendering that sentence í11ega1. Petitítrner agreed to
the original 30 to 51 year sentence guideline and relied upon that
agreement as the basis of hís plea.

At the closing of the plea hearíng, the prosecutor ordered a

-4-
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pre-sentenDe investigation report (t'P5I'r) because defense counsel

never ordered one since Petitioner had no criminal background and

it uras the first adult criminal charges ever brought against him.

Houever, a PSr uas never a part of Petitíonerrs actual plea

bargain. See Baines v. State 41 6 Md. 604 , 7 A.2d 578 ( 201 0 )

rrThe defendant agrees as part of the plea ãgreement to
request a fu11 and complete record check or P.S.I. (pre
Sentence rnvestigation ) by Parore and probatíon after
aDcepting the plea and prior to sentencing. Tf the
informatíon provided by Parole and Probation r¡ould yield
ãn offender seore greater than that set forth above,
then the state is free to request at the of sentencing
any period of incarceration, uhich is r¡íthin the
confines of the sentencing guidelines. Any and aII
offender scores are to be determined pursuant to the
instructíons set forth in the Maryland sentencing
guidelines manual. The state is free to fite . for and
request mandatory sentencíng if the information yielded
by Parole and Probation reveals that the defendant is a
candidate for mandatory sentencing. This offer expires
and r¡i11 be treated as having been automatically
rejected if not accepted by the defendant on or before
the first motionsr date. .This plea offer is
automatically rejected if the defendant Iitigates
motions. rl

The prosecutor erred at Petitionerts sentencing by askíng the

court to go beyond the guidelines and to give Petitioner a much

harsher sentence than the one he bargained in good faith for. The

prosecutor felt 1ed to breach the agreement for reasons set forth
in the P. 5 . r. report. Houever, the P. s. r. report bJas never a part

of the plea agreement or negotiations. Petitioner and his defense

counsel never had any discussions r¡ith the state over a p. S.I.
report and certainly did not agree on anV aspect of Bne. This is
rr]hV, and the record ref 1eets, def ense counsel contested the

prosecutorfs request for breaching the original plea. The trial

-5-

Case 8:16-cv-03259-PX   Document 12-4   Filed 01/31/17   Page 5 of 35

124



court and prosecutor denied Petitioner of a fair process.

In the instant Dase, Fetitioner relies upon tuo cases

identieal to Petitíonerrs argument. 5ee CuffIeV v. State, 416 Md.

6t4, 7 A.2d s78 ( 201 0 ) Baines, Bupra. Both cases state that test

for determining uhat the defendant reasonably understood at the

time nf the plea is an ob jective one. ït depends not on r¡hat the

defendant actually understood the agreement to mean, but rather,

on r¡hat a reasonable lay person in the defendantrs position and

unabJare af the niceties of sentencing 1ar¡ uould have understood

the agreement to mean, based on the record developed at the plea

proceeding. Consequently, the defendantrs actual knoulledge,

gleaned from sources outside the plea agreement (in other uords

extrinsitr evidence ) , is irrelevant to the determination. " id. at

579, Md. Lexis 69O at 22.

Therefore n if examination of the terms af the plea agreement

itself, by reference to uhat u,as presented on the lecord at the

plea proceeding before the defendant pleads guilty, reveals uhat

the defendant reasonably understood to be the terms of the

agreement, then that determination govetns the agreement. Tf the

agreement is breached, either by the prosecutor Br the court, then

the def endant is entitled to the benef it of the bargain, r,.lhich, at

the defendantrs option, is either specific enforcement of the

agreement or t¡ithdraulal of the p

tr_.

In the instant case, the

agreement ùJas for a 6entence

l-ea. id. at 583 Md. Lexis 690 at

re cord

of 3t

reveals the terms of the plea

of incarceration.

-6-
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Nothing in the record reveals that the defendant kras given

knouledge of a sentence any higher than 51 years. Petitionerrs
understanding of the terms of the plea uras neither misplaced or

ambiguous. The record clearly shor¡s that Petitioner Lras never

informed of any offer other than the one indicated in the record

and he LJas never informed that anV contrary result LJas possible.

Petitioner, therefore, requests that the sentence and plea be

vacated and that he be sentenced to the terms agreed uFon uithin
fhe ?n fn q1 \rÞ2r FãnñÉ

Petitionerrs plea bargain is in viol-ation of Federal RuIes of
triminal Procedures, Rule 11 , 1 B u. s. D. This Rule requires a

district caurt to address a defendant in open court and determine

if he understands a number of facts before actrepting a plea of
guilty, ineluding: 1. the nature of the charges; z. the mandatory

minimum and maximum possible penalty provided by 1au, including
any supervised release term, and; 3. the fact the Court rnust

consider any applicabTe sentencing guidelines but may depart from

them under some cÍrcumstacnes. Fed. R. Crim. proc. Rule 11(c)(1).
In the instant case , #3 of the Fed. R. Crim. Froc. 1.1 (c) (1)

LJas violated by trial court during Petitionerrs plea proceedings.

Trial court never explained to Petíti¡ner that he may depart from

sentencíng guidelines and that he does not have to abide by such

guidelines. Had Petitioner been fu11y advised of such rules he

t¡ou1d have uithdraun his plea bargaín before accepting the plea

dea1. [lithout being so advised Petitíoner relied uFon the sole

information provided to him, that he uoul-d be sentenced r¡ithin the

-7-
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30 to 51 year range.

Petitionerrs plea is also in violation of Md. RuIe 4-242 and

4-243. The principal purpose of 4-243 ís to eliminate the

possibility that the defendant may not fulty Domprehend the nature

of the agreement before pleading guilty. Anything less r¡ouId

offend notions of due process. 5ee 5antobe11o, 4il4 U.5. at 261-

62. Petitionerrs plea is in violation of the Md. RuIes because

the court did not attempt to make sure Petitioner bJas aûrare of

mandatorV proDedures of a plea barga in such as r¡hether the

the court.guidelines rdere binding on

Md. Rule 4-243 reads:
( A) Conditions for Agreement. (1 ) The defendant maV
ent er into an agreement uith the Staters Attarney for a
plea of guilty or nolo contendere on any proper
condition, including one or more of the follouing: . . .

( 6 ) that the parties r¡i11 submit a plea agreement
prCIposing a partícul-ar sentence, disposition, or other
judicial action to a judge for Donsideration pursuant to
section (c) of this ruIe.
( C) Agreements of Sentence, Disposition r or 0ther
Judicial Aetion (1) Presentation to the Court..-
-If a plea agreement has been reached pursuant ta
subsection (a) (e) of this RuIe for a plea of guilty or
nolo contendere urhich contempLates a particular
sentence, dispDsition r trr other judicial- action, the
defense counsel and the Statets Attorney shall advise
the j udge of the terms of the agreement uhen the
defendant pleads. The judge may then accept Er reject
the plea and, if aecepted, may ãpprove the agreement or
defer decision as to its approval or rejection lI
until after such pre-sentence proceedings and
investigation as the judge directs.

(2) Not Binding on the Court.-- The agreement of the
State I s Attorney relating to a particular sentence,
disposition: or other judicial action is not binding on
the court unless the judge to uhom the agreement is
presented apprBVes it.

( 3 ) Approval of Plea Agreement. -- 'If the plea
agreement is approved, the judge shall embody in the
j udgement the agreed sentence , disposition, or other
judicial action encompaBsed in the agreement Br r r¡ith

-B-
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the consent of the
to the defendant
agre eme nt

parties, a diEposition
than that prtrvided

mtrre favorabl-e
for in the

(D) Record of Proceedings. A1l- proceedings purÊuant
to this Rule, including the defendantrs pleading, advice
by the court¡ ãtrd inquiry ínto the voluntariness of the
plea or a plea agreement shall be on the record. If the
parties stipul-ate to the court that disclosure of the
plea agreement or anv of its terms r¡ould cause a
substantial rísk to any person of physical harm,
intimídation, bribery, economíc reprisal: or unnecessarV
annoyance Br embarrassment, the court may order that the
record be sealed subject to terms it deems appropriate.

The record of the plea hearing shor¡s that the court failed to

comply t,rith all of the requirements of Md. Rule 4-243. The Rule

expressly states that the terms of the plea agreement are to be

made plain on the record, ín the presence of the defendant, for
the caurt to hear and aecept or reject. The terms, moreover, must

be made rrexpressrt and clearly agreed uptrn before the guilty plea

is accepted. 5ee: Solorzano v. State 397 Md. 661, 672, 919 A.2d

652, 658 (Znú ) (quoting Tueedv v. State 380 Md. 475, 487, 845

A.2d 1215, 1222 (2804). As the natural consequence of requiring
strict cDmpliance r.¡ith the Ru1e, af,V question that later arises

concerning the meaning of the senteneing term of a binding plea

agreement must be resolved by resorting soJ-e1y to the record

established at a Rule 4-243 plea proceeding. The record of that
proceeding must be examined to ascertain precisely uhat ù.ras

presented to the court, in the defendantts presence and before the

ccurt accepts the agreement, to determine r¡hat the defendant

reasonably understood to be the sentence the parties negotiated

-9-
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and the court agreed

242(c) (1 ) &(2) .

to impose. 5ee: Md. Rule 4- 242(b) (1) and 4-

Ït is t¡e11 established that the Maryland Rui-es of P¡ocedure

have rrforce of 1au, subject only to poûrer of 1egíslature to
p rov ide

(saz¡;
otherulise.rr Hauver v. DorseV 228 Md. 499, 1Bn A.2d 475

State v. Diggs,24 Md. App. 681,332 A.Zd ZBS (1975).

To interpret rules of procedure appellate courtstruse the same

canons and principles of construction used to interpret statutes.rl
State ex re1. Lennen v. Stra zzelLa 331 Md. 27t, 274, 627 A.2d

1055 , 1D57 (1993) . rrLJe thus look to the plain meaning of the

languãgB employed in these rules and construe that language

t¡ithout forced interpretation designed to limít or extend its
scope.rr Hoile v. State , 4O4 Md. 591, 608, g4B A.2d 30, 40 (2007)

ïn Moss v. Director 279 Md. 561, 564-65, 369 F;.2d 1t11, 1U13

(1977), the Court of Appeals stated that rrit is nBur a familiar
principle of statutory construction in this State that the use of

the uord tshallr is presumed mandatory unless its context uould

indicate othert¡ise. r' There is nothing in the context of Rule 4-

242 and 4-243, or the rationale givíng rise to there enaetment,

that suggests they are directory.
Petitioner therefore contends that the acti-ons of the

prosecutor and judge in this case violate the text and premise of
Rure 4-242 & 4-243, and that Petitíoner is entitred to an

invalidation of the sentence (plea agteement) and imposition of
the original offer.

-1 D-
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TNEFFECTIVE ASSTSTANEE OF COUNSEL

The defense counselts performance uJas ineffective for not

filing a timely application for leave to appeal fol1or,.ling

Peti-tionerrs request to do so. 0nce Petitioner reeeived his

sentence, the judge informed him of his rights for appellate

revieu as t¡e11 as the time and manner of doinq so.

Petitioner, being a layman, made a request to his attorney to

file the application for leave to appeal on his behalf. This

request bJas made verbally at the time of sentencing, as-r¡eI1 as by

mail after the sentencing. Petitioner bras assured that she r¡ouId

in fact file the application. She then visited Petitioner at the

jail and assured him again that she uould file the application for

leave to appeal Dn his behalf. Petitioner relied uFon this

assurance to have his appeal of the sentencing fi1ed. At no time

did defense counsel inform Petitioner that she r¡ou1d not, in fact,

be handling any further aspect of his case and that he needed to

secure neLr counsel to have any appeal or collateral attack filed

on his behalf. Had defense counsel simply informed Petitioner of

this he could have at least attempted to secure neul aFpCIinted

counsel to have the appeal filed in the required time. Because

this uras not done, Petitioner lost his right to file the

application for Ieave to appeal and prejudiced his appellate

ri ghts .

The

cnllateral-

Supr eme

attacks

f,ourt set out

based on claims

the standard for reviet¡ of

of ineffective assistance of

466 U.5. 668, 1 04 S.0t . 2t52,counsel. Strickland v, [dashinqton

-11 -
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B0 L.Ed.2d 67t+ (1gAq). Strickland set out tr¡o requis ite
components to establish a claim for relief. A petitiBner must shor¡

that (1 ) counselts perf ormance Lras def ectíve in that it feIl belor¡

an objective standard of reasonableness; and (2) petitioner bras

prejudiced by the deficient performance and there is a reasonable

probabitity that the outcome uould have been different if not for
the deficiency. id. at 692-94. A petitioner must satisfy both

prúngs or his claim fails. id. at 697.

Defense cEunselrs performance fe11 belor¡ an objective standard

of reasonableness uhen she misled Petitioner to believe that she

t¡ou1d file hís appeal in the time and manner required by 1au and

Md. Rule 8-2O4. It uJas soleIy because of counselrs assurances to

Petitioner and then failing to actually do r¡hat bras promised that
Petitioner 1¡st his right to file the appeal (application).

Defense counsel never infarmed Petitioner that she uas not

fi1íng the application for leave to appeal, or that if Petitioner

sought to f ile it on hís obrn behalf that he could so r¡ithout cost,

as t¡e11 as the avaí1abí1ity of the transcripts of the proDeeding

being aFpealed also being available r¡ithout cost. At no time did

defense counsel inform Petitioner that he had a right to have

counsel appcinted to him in the event she uould not be

reFresenting him any further, or that Petitíoner could obtain

these things r¡ithout eost even íf Petitioner desired to proceed

t¡ithout Dounsel. 5ee Turner v. State of North Carolina 412 F.2d

486 (4trr Cir.1969), 1969 U.5. App. Lexis 11925 (1969).

ln this case defense counsel never informed Petitioner of hís

-12-
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right, as an indigent defendant, to a free sentencing transDript,
the ríght to appellate counsel, or the steps to be taken r¡íthout

counsel in order to obtain appellate revieu. Counselrs obligation

to Petitioner did not end upon his senteneing. At this point in

the Frocess, uhen time is the most important factnr in obtainíng

appellate revieu, no one is more equipped to insure the successful

filing of an indigent defendantrs appeal then the counsel uho

represented him at triaI. 5ee: Turner., supra ; and ù.liIliams v.

Coiner, 392 F.2d UA (4tfi

v. Poindexter

tir.1 968) .

In U. S. 492 F . 3d 263 ( 4tn Cir . 2007 ) , the Fourth

Circuit joined all other circuits r¡hich have addressed this issue

uhen it held 'rthat an attorney renders constitutionally

ineffective assistance of counsel if he fail-s to follot¡ his

clientrs unequivocal instruction to file a timely notice of appeal

even though the defendant may have uaived his right to challenge

his convictian and sentence in the plea agreement.rr id. at 265.

The 4th Circuit explicitly held that an attorney has an obligation

to comply t¡ith a elientrs unequivocal instructian to appeal rreven

if doing so r¡ould be contrary to the plea agreement and harmful to

the clientrs interests.'r id. at 273. The court fu¡ther held that

an attorneV may also have a duty to consult (regardíng urhether to

appeal ) under Flores-ürtega even follouring a t¡aiver. id. at 267-

68, and 273; quoting Roe v. Flores- trtega, 528 U. S. h7U, 478-Bt

(200t) (instructing uhen attorneV has a duty to consult regarding

appeal, noting, houever, that r¡hether there uJas a plea agreement

and uhether appeal rights have been uaived are rrrelevant factorsrl

42
- I J-
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to be considered in making this determination). see arso Dou 1as

v. California , 37 2 U.5. 353, 83 5.0t. 814, 9 L.Ed.2d 811 (1963).

lrlhere ctrLrnsel, as in the instant case, treats their
representation as being terminated r¡ithout having ímparted that
information to the defendant, then the defendantrs right to
counsel has been effectively denied. Petitionerts right to counsel

rdas denied uhen counsel failed to inform him that she bras no

longer participating in his case and that she u.rould not be filing
the appeal that he requested and r¡hich she agreed to do.

Petitionerrs appeal rights Lrere terminated and his right to
protect therrvital interest at stake't lhis freedom] Lras prejudíced
solely due to counselts ineffectiveness. Petitioner never had the

opportuníty to raise the issues relating to the illegality of his
sentence based on the violation of the Maryland Rules governing

plea agreements, and he has therefore establíshed a colorable
claim of ineffective assÍstance of cDunsel.

V. Conclusion

For the above reasons, and consistent r¡ith the cited
authorities and precedent, Petitioner requests that this court
vacate his illegal sentence and re-Bentence Petitioner to the

terms of his original plea agreement.

VI. Statement 0f All Previous proceed r_n gs

1. 0n Mav 7, 2o12, Fetitioner filed a Motion To correct An

r11ega1 Sentence. 0n July 11, zn1z, the motion uas denied.

2. Dn Aprit 3 , 2a13, Petitioner fired a Motion For

Reduction/Î!odification nf Sentence. 0n April 30, zt1s, the motion

-14-
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LJas denied.

3. ûn May 23, 2t13,

Denying Defendantrs

motion to recEnsíder

Petitioner filed a Motion To ReconsÍder 0rder

Motion For Modificatíon. 0n June 24, 2t13, the

uJas denied.

VÏI. NON-bJATVER

The test for uaiver under 7-106(b)(1 ) contemplates a knou:ing

and intelligent uaiver. Curtis v. State , 284 Md. 132 (1978). Thus

t¡ith resFects to those situations governed by the uaiver standards

of 7-106(b) uhere a petitioner establishes that he did not in fact
intelligently and knou:ing1y fail to raise an issue previously such

íssue cannot be deemed r¡aived. Curtis 284 Md. at 1 40. Alle gations

of ineffective assistance of counsel is a fundamental

constitutional right subjected to this standard. McElrov v. State

329 Md.136 (1993). Therefore these isBues are trognizable at this
time and Froperly raised for the first time in this court.

lLJheref ore, the Petitioner prays that thís Court:

A) . Grant him a hearing Bn this petition;
B). Appoint counsel to represent Petitioner at said hearing;

C). Allour Fetitioner to freely amend this petition;

D). Grant the relief requested in the petition; and

E). Grant such other and further relief as the nature of his cause

Jay require. A proposed 'r0RDER, is attached. (Attachment No.3 )

Respectfully Submitted,

C'l//t
a V n url Ld

1 3800 McMulIen
f,umberland, MD

Ht y., S.LJ
215t2

-1 5-

35!,^lóâ
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knot¡Iedge, belief, and information.

A

PETTTTUNER, PRt 5E

CERTTFICATE I]F sERVTDE

cEpV of the foregoing Petition For Post-Convietion

mailed, postage prepaS-d, to the Staters Attorney I s

Maryland Avenue, Rockville, Maryland 20850 ' and the

Revier¡ Division af the Public Defendelrs 0ffice, 300

Street, Suite 213, Baltimore, Maryl-and 212t1 .

AFFTDAVIT

I HEREBV AFFIRM under the penalties of

contents of this petition are true and correct

perjury that the

to the best of my

I

a

Relief uas

0ffice, 50

tollateral

Ll. Preston

CaIvin F. Currica

€¡;bsenbeC and swc¡nr to ï:efcre ñet
cf Àirryis¡¡!,
a Þ-nrctrrry Public lU and for

?Ènd
the State

dav oftliis

ïr) lùl

Iì.--.-- ^ r
_ v¡¡¿:L !r i-i'(J.?r'3r ¡ ìu.ily r. a¡å]I!t

I

a4 11û
I HEREBY CERTIFY that on thís /2t/ dav of flflY , 2t14 ,

CtØrLTA--=rzL

-16-
L.f¡t coa:n:issio:r esrlbes glitlt .?
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PLEA HTARIÍi¡Ë PRÍ]CEEDI NGS EXHIBITS

Exhibtt No.1: Augus t 11 , 2Ut18 , F.3, LLnes 1 3 thru 23

Exhlbit No.2¡ August 11, 2U08, p.4, LlnBe 1 thru 14 e 19 thru 25

Attachment l.{o. a
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Exhib¡t No.1

AUGUST 11 , ZBf]8 PLEA HEAFTNG PROCEE DINGS

PAGE 3, LINES 1 3 thru ?.3
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3

ti ì)

THE CLERK: All- ríse. The Circuit Court for

Montgomery County is now in session. The Honorabl-e Durke G

Thompson presiding.

THE COURT: Please be seated (unintelligible) this

afternoon, ladies and -gentlemen.

THE CLERK: Criminal Case No. l-09946 and t-09922,

State versus Calvin Currica

MS. BRIDGFORD: Cindy BrJ-dgford on behalf of the

State with Mr. John Maloney.

MS. SANDLER: Rene Sandler on behalf of Mr. Currica,

who's present.

J
THE COURT: All right. It's my understanding that in

lieu of motions t.his afternoon that we will proceed to a plea

enh f'd be happy to receive the terms and conditions unless

there is a plea memo, but I I m not a!\¡are there is one

EEDT

MS. BRIDGFORDi Your Honor, I had one wal-ked t.hrough

today and signed Ju Harrin on. This is the onl I

have, so

THE COURT: Werl-I make a copy of it, so if you cah

MS. BRIDGFORD: Thank you very much.

THE COURT: pass it up to me. AtI right. Thank

25

you.

All right. The Court understands from the
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Exh¡b¡t No.2

AUGt¡5T. 11, Z0ll8 PLEA HEARlNG pRBEEEDIHGS

FAEE 4, LINES 1 thru 1 4 e 19 thru ?5
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am
1

2

3

4

q

6

7

o

9

10

11

1,2

l-3

14

15

L6

t7

1B

1_9

20

2I

22

23

24

4

memorandum, which is indeed entered nto by counsel, that in

Criminal No. 109922 the defendant will

25

enter a plea Lo an

amended count- of murder j-n the second degree.

And in Criminal No. 1,0994 the defendant will enter

a plea to the following.

That i-s, Count It carjacking;

Count 9t carjacking.

And the idelines are 30 to 51 )¡ears. And I

presume, by implication, that means the Court is entitled to

consider the usual fact.ors, such as suspended time and terms

and conditions of probation íf it's appropriate.

MS. SANDLER: Thatrs correct.

THE COURT: Is that, is that

MS. BRIDGFORD: Thatrs co

Vef'l irnþfuf

we | 1l-

THE COURT: Okay. All right. In that casê, then
)

and my understanding is that \,r¡e I re not. going to

proceed to disposltion. I think for obvious reasons that's

probably not.

All right. Mr. Currica, is that how your name is

pronounced, ' sir?

MR. CURRïCA: Yes.

THE COURT: All right. If you'11 stand, please,

As Ïrve indicated, your counsel, and the State have

sar.

;i
said that,you intehdi Lo entei a plea of guilty t.oday.

ì

MR. CUnnfCnt ves-
--
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Exhtblt Ne.1:

Exhlbit No.2:

Exhlbit Nc.3:

Exhtbit No 4:

Exhtþ,lt No.5 :

Exhibit No .6 i,

SENTTNETNE HEARING PRBçEEDI NGs EXHTBITS

November 18, 20U8, p.12, Iinee 14 thru 1B

November 1 8, 2008, F.1 3, Lines 3 il-rru I & 1 g thru ?g

November 1 8, 2UU8, p.38, Lines 1 0 thru 1 g

p.40, lines 6 thru 15, Nsvember 18, ZUUE

Nsvember 18 , 20U8, p.51 , ll.ne 75

November 18, 2808, F.5?, linee 1 thru 14

A chment f{o.2
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t

NT}VEf-{BER 1 8. U T]T]E SENTENC IHB HEARING PROBEEI}TNff5

PAüE 12, LÏNES 14 thru 1S

EXHIBIT NO.1
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L2

tell the Court as recently as lust. a couple of months ago the

wait list was two to three years

So even if the Court makes that reccfitmendation, ít

actually lengthens his sentence in terms of the time. He

wouldn't be getting out and certainly no leniency in the

sentence that he urould be serving.

But I ask that t.he Court, for the mental health

reasons, his âgê, and the eventual release of him as an older

person, much older person/ r would ask that the court consicjer

thatr so that he can l*earn some skj_lls and come out, even if

he's old, with some skíl-]s¡ some meaningful way to contril¡ute

to society for the rest of his life when he does eventually

come out.

The guidel-ines in this case, Your Honor, as indicated

I t.he PSf , differ from the June 24LYr plea letter. And I would

ask t rt honor that those guidelines in the June

24Lh plea letter - Those idelines \dere calculated togiether

with the State.

I would also ask t-hat this Court focus on Mr. Currica

as an individual before the Court, not the co-defendant. tüe

donrt know. I havenrt listened t.o the CDrs of why the judges

did what they did in that, those cases. But Mr. Bryantts. Mr

Bryantts sentencing'hlas fashioned to Mr. Bryant's history, Mr

Bryantrs individual factors, and from my understanding, Mr

VqI ilt(o

25 Bryant's lack of remorse. In fact, I understand. he had quite
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I]VE¡4BEN 1 8 2I]I¡8 SEiITENITNË E RI E PRCI D 5

PABE 1 3 LINES 3 thru B¡ a.nd 13 thru 2ß

EXHIBIT NO.2
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t3

an outburst in Court, which will be, is vely different than

lletY
twhat you'11 see from Mr. Currica.

And f r,¡oul-d ask that ou fashion our sentence

according to those factors that you are to, bound to, fashion

sentence after, yoü knov,rr rehabilir:.ation, appropriate l¡alance

nI

between the cr and the need to protect socíety. And we,

again, understand that that is a very serious factor for the

Court to consider in fashioning an appropriate sentence

But we ask that you do iL according to who Mr

Currica is, the background of Mr. Currica, and to agai-n

understand that werre not, werre not excusi-ng anythingi. This

is very serious . We recognize it. Hers accepted

responsibifiLy. And I will tel-I the Court that therets hope,

even if it's small, when someone expresses the degree of

remorse that Mr. Currica has expressed

And for those reasons/ we \^/ould ask that this Court

fashion a sentence within the guidelines. My cl-ient woul_d like

to address you at the appropri-ate tj-me. f rm told that a member

of his family may have come in. I I 11 confer with my client if

you woul for one brief moment

THE COURT: You may.

MS. SANDLER: It was .mistaken.

THB COURT: All right.

MS. SANDLER: Thank you, Your Honor

25 THE COURT: AII right. Mr. Maloney
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I

t'¡0VEl,¡BEn 1 B. 2008 SENTENCINE HEARII{G PROGEEÐINBS

PAEE 38. LIII ES lU thru 19

EXHIBIT NO.3
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attacking her,

for the carjacking.

3B

Viney, who's also here in court, he goÉ-is and attacks her. This

is a much smaller woman than tlrís defendant, AS yourll see when

she speaks. But what does he do? He fights her. He's

even possibly swinging a knife at her. I{e don't

knour. she fought him off. There l:ut for the grace of God is

another murder from him. And again, this is not. Mr. Bryant

doing it, lhí-s is this defendarit wierding the knife. He is the

actor calling, swinging the knife, demanding the moneyf going

ilerY iet('rånl
Counsel talked abrout guidel nes. And I, ì-n almost 20

years I've never seen this asking the Court to disregard the

honest guidelines that. they are going with r,,¡hat was thought. to

be the idelines between counsel ahead of time. I don't know

the gu

evenL.
r--

25 But then you look at. the guidelines book and they

if the Court is empo\{ered to do such a thin sre ard

idelines are.

THE COURT: Well-
e-*

MR. I.{ALONEY: The Courtrs obviously empowered to

THE COURT: guidelines are descrj-ptive in any

MR. MALONEY: And thatts what I said in my memo.

They are just. that, guidelínes. The Court obviously could go

above and. below them. But the guidelines in this case cal-l for

a sentence of 45 to 70. years. They're supposed to be ranged
"¡o- 

4o 5l '
for what is appropriate for a crime of this nature.
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Nt¡VEt4BER 1 8, 2Ft38 SENTEIìICING HEARIT'¡G PRCIOEEDINGS

PAGE 40, LINES 6 thru 1 5

EXHIBIT NO.I
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anymore in thg sentLencing, Your Honor.

Cther reasons for deviating that the guidelines and:

judges have agreed on in the guidelines book, the vicious

nature of it/ reconmend-ati-on from the state, ïecornmendation

from Parole and Probation. we have afl- of those in t.his case.

Counsel says, we1lr wê don't know about. lr'hat the co-

defendant did, what happened at sent.encing, he might have acted

out. I don't think a judge gave him 70 ]rears just because he

acted out in court. r think they sentenced because of the

crime. And r Lhink the crime in these cases call-ed for that

kind of sentence. And if the lesser players I say get ?0

degrees, it's appropriate, I think it's right for t.he lead

actor, the mosL viol-ent one, to get over that. And that's why

wetre asking for a sentence that's over the guidelines in this

case.

Thís person has been defiant, as you see on the tâpe,

from the get go. There is no evidence that this Court can

honestly rely on t.o say, well, this is reason to go below the

top of the guidelines in this case. He,s a predat.or. And it,s

sad. He's on the short list, as I said. of the most viol-ent

criminals that werve had in recent memory in Montgomery county.

And there is no mj_stakinq, you can see this pattern.

rt doesn ¡ t take a gienius to say if it wasn't f or the gireat work

of Detectives Hagiue and Bakolski (phonet.ic sp. ) and other

25 detectives in Montgomery County, there would be a lot more
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NTIUEHBER 18 2UB8 SEt'lTEl{EItlG HEARIN8 PR0CEEÐINGS

PAgE 51. LINE 25

EXHIBIT NO.5
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(unintel-ligible) r produced the jair psychiatric records and

medicatj-on just to support what f had previously stated

THE COURT: All righc. Thank you

MS. SANDLER: Thank you.

MR. MALO\IEY: Do you want me to take these back?

THE COURT: You may.

(Bench conference concluded. )

MS. SANDLER: (UnintelJ-igible) .

THE COURT: Sure¡ you may

lvls. {SANDLER: Just a couple of very brief --

THE COURT: Al1 right.

MS. SANDLER: remarks

THB COURT: Sure.

MS. SANDLER before my client address the Court.

His mother did come in. However, shers declined to comment,

but Ird ask that you just take notice that she is here.

THE COURT: I certainly do acknov¡l-edge that

MS. SANDLER: Just two brief poinLs. Acceptance of

responsi-bí1ity can be measured in a lot of trays. I mean, I'm

not here to argiue Mr. Currica's decision not to be fort.hcoming

immediately upon his arrest. He will have to, again, reconcile

those decisions for a very long time. But. he did accepL

responsibility, and thatrs a first step. And he did express

Temorse, and thatts a first step.

25 So under, I ssr the State's view and hearing from
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N TIUEHBTR 18 2OT}8 SENTENSING H EAR ï NG PROEEEDINGS

P GE 52 LII¡ES 1 thru 14

EXHIBIT NO.6
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everyone/ again/ no one is goi minimize the qravity of

these events. They vrere horrible. But under eve one's view

f

a

vre throw him, h7e thimina ai1 and a the key.

And v¡e canrt do that. There is ho a even i-t's

small. Under the State's view and wha tate I s askin fS

simply to dísreqard the idelines which are for

a reason, add 20 years, and then they would be sati

Your Honor, with regard, again, to the co-defendant,

different history, different contacts. I believe he was even a

fugitive from Colorado. A lot of different factors tha

contributed to his sentences. And I ask that ou fashion this

sentence, a ain, accordin to client, his histo wha

will hear from hím wh have heard from me and fashion an

ropriate sentence for t.his indivi

Thank you, Your Honor. He would like to address the

Court at this time, íf the Court would hear

THE COURT: All right. If you'll stand, Mr. Currica.

MR. CURRICA: Your Honor, I'm just

THE COURT: Just a moment, sir. I just. want. to

advise you ahead of time that you have the opportunity, as your

counsel has suqgested here t.oday and as Itm sure shefs advised

you in advance, that you have the opportunity to address the

Court. It's not something that is required of you. And j_n

facL, if you elect not to address me, I will not hold that

25 again you in any \^¡ay. But it. is the opportunity that. the law
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PRCIPI]5ED IISRDERII GHANTING PI]ST COI{VICTIBN RELIEF

Attachment I{o.3

Case 8:16-cv-03259-PX   Document 12-4   Filed 01/31/17   Page 35 of 35

154




