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QUESTION(S) PRESENTED

I.  Whether the Colovado Cour? of Appeals erted in holding Thal ;l”he cerfificale
of Teview' reguiremenf pursvant To (oiorédo Revised Stalile ('CR.S.)) & i3-20-602 is not
vhconsTiffional as applied o the Pelilioner = an indigenl plainfiff unable To afford The
cost of exper| veview — in barning his negligence claims.

II. Whether The Cour of Appeals ewred in holding or Jacilly apptoving Thaf :
(A) dismissal for failvre fo file a cerfificale of review should be wilh prejudice ; (B) expert
TesTi%ony is reguired even for conducl Thal The Pelifioner alleged was based on
Conspivacy, deceif, and walice ; and (C) The Rules of Professional (onducf cannof

esTablish any afforey  sTamdard of care .
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgfhent below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at : ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished. '

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

/1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _A__ to the petition and is

/1 reported at W&Mﬂﬂm; or,
[ ] has been designajfe for fﬁulfﬁlcation but is not yet reported; or,
[ 1 is unpublished.

The opinion of the i court
appears at Appendix to the petition and is

-[ 1 reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished. ‘




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

/1 For cases from state courts:

The date on which the highest state court decided my case was _May 22, 2023
A copy of that decision appears at Appendix ___C

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

/1 An extension of time to file the petition for a writ of certiorari was granted
to and including __Oclober 19,2023 (date) on ;Tuly 7, 2023  (date) in
Application No. 23 A__i5

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

PursuanT To fule 14.1{EXV) and Rule 29.4(0), 28 U.S.C. § 2403(b) may apply gince The
constilfionality of a Stale sfalule is dvawn info question and neither The Stale nor
agency officer or employee thereof is a parfy. As such, The nafificafion reguirement
pursvant To Rule 29.4(0) has been made by cerving a copy of This Feliion on The
Colorado Aforney Generd.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

8 13-20~602, C.R.S. 2023

See Appendin D

U.S. Consl. amend. 1

Congtess shall make no Jaw respecling an establishment of feligion, or prokibifing The Free
exercise thereof ; or abridging the freedom of Speech, or of The press; or the vight of The
people peaceably To assemble, and fo pelition The Governmen! for a Tedress of grievances

U-S. Consl. amend. XIV. N1

Al persons born or naluralized in The United Stales, and subject To the junisdiction
thereof, ave cilizens of The Unifed Stales and of the Siafe -wherein they reside. po Stale
shall make or enforce any law which shall abridge the privileges or immunifies of cilizens
of The Uniled Stafes; nor shall any Slale deprive any person of life, liberly, or
properly, wilbol due process of law; nor deny To any person within ifs jurisdicfion
the equal profection of the Jaws,



STATEMENT OF THE CASE

Pro se pleadings are held fo less slringenl standards ‘than formal pleadings drafled by

o . %
lawyers. Haines v. Kerney, 404 .. 519, 520 (i972).

A fads and Procedvral Hislory

Pelilioner James Woo (“Wao") filed The underlying civil Complainf on Tuly 9, 2019 against
Respondenls Jose Angel Baez, Michelle Meding, and Richard Bednarski = privafe atforneys who

AW

represenled him in a Criminal case in EJ Paso Lourlly, Colorads > ( Cour File ("CF), pp 1-20) Woo

broyghl claims agains] Mr. Baez and Ms. Medina for © (1) fravd ; (2) breach of Confract; (2 willfl
breach of fiduciary dvlys (4) professional negligence ; (5) negligent misrepresenladion; (¢ UnjusT
entichmen! ; and (7) replevin. (CF, pp 10-20) He broughT claims against Mr. Bednarski for :
() willful breach of ﬂdwq‘ary duly; (D professional negligence ; .and replevin. Id.

Cenfral fo Wods claims are allegalions thal the Respondenl(s) : (1 oblained him as a
clienf via mistepresenafion (CF, p 2,76 5 P 118); (2) enfered info a probibifed nonrefundable fee
agreemenT with him (CF, p2, 77 ; p 107, 7 fa); (3 cveded a conflict of inferes] in said agreenent
by assuming fespansibilily for case expenses, inducing Them o minimize necessary exper! and
invesTigaTion cosle from Woo's fixed budgel while maXimizing aTlomey feec (CF: pp 2-3, 7T 9-12;
p 107, W6); () elfempled o double-charge Woos 89-year-old father for allorney fees Woo
already paid aﬁd franster their confractual expense libilifies fo Woo's father (CFE p 4, w2i; p 17);
(5) precluded the Terminalion '.mf their represenfafion affer said breach of frust dve To the wrongfol

nonvefundable refainer (CF p b 11 22); (6) willfully cured the prosecifion’s discovety yiolalion by

L Petitioner has no physical access Fo a law library for word processing dve fo his inmale cuslody

- level. Although he has verified most cases cited herein fo ensure thatf their holdings are currenl, it
is Virfually impossible for him o verify every Single case becavse he is allowed o maximym of on}ya
few Shepard's requesTs monthly and somefimes receives no response o legal reguests for weeks af a Time.
2 [ead counsel Mr. Bacz and Ms. Medina are Florida oTTorneys who appeared pro hac vice. (C5 p 1,
o 2-3) Mr. Bednarski was Jocal counsel. Id. -



using false informalion 7o induce Woo to waive Speedy Trial (CF, pp 56, wm 21-38); (1) breached
the confract by cancelling schedvled expert Tes‘fimony promised fo the jury, mid-Trial, immediafely
affer their failed aftempl fo infercepl funds from a check payable To Woo (CF, p 4, mm 2326,
Pp 110-116); (8) failed To €Xercise dye diligence by Their own admission (CF, pp 1-9, MM 52-59 ;

PP 119-126); and (9) deprived Woo of his digifal properly and case files (CF. pp 9-i0, T 61-65, 67-75),
Woo provided documenlary evidence to svbslanfidle all of these claims. (CF, pp 107-13%; exphined in pp 134-i47)
The disfrict courf granfed Woo's mofion fo proceed withauf prepayment of filing and
Service of process fees, finding him indigenf pursvan] fo & i3-17.5-103, C.RS. 2019, (CF; pp 37-38)

The district courf dismissed all claims againsf Mr. Bednarsk with prejudice on March 10,
2020 based on Woos failie to file « cerfifiale of rteview pursvanf fo § 13-20-602, C.R.S.
2019. (CF, pp 182-8%, 438 ; Appendix ‘8)3 The courT granfed the mfion To dismiss of Mr. Baez and
Ms. Medine, which alleged invelid service of process, on February 19, 2021. (CF, p 4#29; Appendix B)

Woo appealed, confending that = (1) the dishicT court eted in refuraing service of
process tesponsibilify fo him, denying Subsfilled Service, and dismissing all claims against Mr. Baee
and Ms. Medina withou Yesolving facfval dispules reqarding Sevvice validity; (D the court improperly
dismissed all claims agains My, Bednarski with prejudice withail allowing Woo To fespond fo the molfion
To dismiss, despile Woos YequesS for exfension of Time To file a ceifificale of feview and confenfion
Thaf some claims were nol subject Jo « cerfificde ; and (3) The cerlificale of review requirement
-Wag unconstiffional as applied fo him as an indigenl plainfiff. (CF, p 422, 7 8)

The Colorado Courf of Appeals : () reversed the dismissal agains? Mr. Baez and M. Medina

based on the disfiic courf’s error in denying Subdfififed service ; (2) reversed the dismissal of the

3 The dismissal occurred before My, Bednarski wag requited fo file his Answer fo Woo’s Complaint,



veplevin claim against Mr. Bednarski, tinding That it did nol teguire a cerfificale; and (3)

affirmed the dismissel of The Yemaining claims against Mr. Bednarski, Finding thal They required a

cerlificale and thaf the cerfificale of review reguivemen! did nol violafe Woos conslilulional rights To dve

process, equal profection, and CourT access. Woo v. Baez, 2022 CoA 113(“Opinion’), TW 2;#,@( Appendix A),
The Colovado Supreme Courf denied cerfiorari review on May 22, 2023. (Appendix C)

B. Preseryafion with Perfinen] Queldlions Pursvan To Rule i%.i(9)(i)

with Yespec To Issue I, Woo preserved his as-applied Conslilliona] challenge of CRs.% i3-20-602
in his Janvary 2, 2020 diskid courf mofion enfilled “Plainfiff’s Mofion for Waiver from Cerliticale
of Review Reguitement or Appoinfment of an ExperTui "CRs. &y 13-20-602.... deprives indigen! persons of
due process and access o the courfs To the exfenf That ... an expert, especially in the legal field -
who is essenfidly an afforney, fequives o« fee for Serw‘ce.i'( CF, p 94) He veilersted his arguments
in his Janvary 30, 2020 “Plainfitf’s Mofion for Appoinfmenf of Expetf, Exlension of Time, and
Reconsiderafion of C(erfificdfe of Review waiver in Response fo The Courf's Janvary 17, 2020 Order”.
(CE pp 13637, T 3, 6-8) As for Issue I, Woo preserved his arqumenls in the Same fﬁoﬁ‘on;.
(See CF, p 95, Wis; pp Y6-i0l, 13848, 7w 16-505 pp 107-134( " When the SubjecT malfer of & claim
s within the Common lnowledge of Ordinary persons, ... no cerfificde of review is fequied
demonsTraling with evidence why each claim is o matfec of common Knowledge)) T the extent
thet any claim was beyond o mafler of Common Knowledge, Woo arqued that “a cour may look

Yo the [(olorado Rules of Professional Conduct ("RPC*)T To defermine whelher an afforney failed To

adhere To @ padiclar sfandard of care”. ( Id.; CF,o@ 25)( Cifing Moye While LLP v. Beren, 320

P3d 373, 379 (Golo. App. 2013)). The dishict coor did not addvess any of The foregoing arguments

for Issve I or II. (CF.pp 103-0%, i82-8%; Appendix B)



On appeal, Woo raised the Same argumens LTCRS. & 13-20-602] creales an
unconsfitifional monefary bartier to courf access ... and Yiolles due precess, resvlfing in the
dismissa] of mefiforious claims by legilimdely injured plainfiffs based Solely on procedurel, Yather
than substanfive grounds.” ( Opening Brief, p 28) “CRS. § 13-20-602 denies equdl profection by
condifioning the right of @ class of negligence plainfitfs fo litigale based upon Their financial
abilily fo obfain an expert . 1d. "I Furher violdfes plainfiffs’ right fo courf access by reguiing
them fo obfain evidence necessary fo oblain « [Lcerfificle of review) Thaf may nof be possible
prior fo dfsmvery.” Id. In oddifion, Woo cifed cuthorilies from other slales finding Similay
stafifes “a special law probibiled by Slafe consildion... and « violdlion of the Separation of
powers " applying Those argumenfs To (.R.S. % 13-20-602. (- af pp 7, 28) He arqued
FhaT his dve pracess and equal profection challenges tequited strict sceotiny. (Reply Brief, pp ié-17)

As for Issve II, Woo arqued on appeal that “experf Teshimony was upnecessary  Since
the Subjec malfer of his claims {was]... within The common knowledge of ordinary persons .
(Opening Brief, p 23) “Further, the RPC can esleblish the standards of care for Some of
[his] claims. (CF, pp 9799, 7T'ﬂ‘2'+"28)i,\@_4. at p 2% Woo arqued fhef the distvicf courf
“evraneously dismised all claims wifh prejudice tather than witho prejudice as [Mr. Bednavsls]

Wgues'fed." (1d. af pp 6-7; Reply Brief, pp 13-14)



REASONS FOR GRANTING THE PETITION

1. The Colorado Covrf of Appeals erred in holding that the Cerfificale of review

requivemen] pursvan! fo C.R.S. N 13720-602 is nol unconslilifional s appiied to the Pelilioney—

an indigenf plainliff unable To afford the cost of experf review — in barring his neqligence claims.

“In every aclion for damages or indemnily based upon the alleged profesional negligence
of ... a licensed professional, the plainfiffs... afTomey shall file with The court a cerlificafe of
feview. ,. within sily days affer the Service of the complaint” . & 13-20-602((@), ¢.RS. 2023. The
cerfificale musf declae thal the plainfiff “has consolfed with @ person who has experlise in the
area of the alleged negligent conduct” and that The expert “has reviewed he fnown facts”
and “concluded that The ... claim.., does nof lack sobstanfial jusfificalion” . § 13-20-602(3)(@).
“Lack of substanfial ‘jusTiF»‘caTion}’ is defined as “subslantially frivolovs, Substadlially groundless,
or Subsanfially vexafiovs.” § 13-17-102(4), C.Rs. 202, % “The Failvee To File a cerfificae...
shal yeslf in [1 dismissal "N 13-20-602(%). (See Appendix D)

Since Woo was indigenf and depended upon CRS. & 13-11.5-03 for inilial filing and
Service of process fees, he clearly lacked the funds o pay The much higher cosls of an
experl for @ cerfificle of review = hete, a criminal adforney To teview his Criminal case in
the conlext of his civil claims.

“IAI stalle or rvle may be held Constilufionally invalid as applied when it opetafes 1o
deprive an individual of a profecled right although its general validily as a measf/re enacled in

the legitimade exercise of slafe power is beyond question.” Baddie v. Coneclicdl, 4ol uis.37), 379

* The didnic cour? was feguired To make @ Similar finding before gunling Woo's molion Yo proceed
wiThoul prepayment of filing and Seriice of process fees (CF, pp 37-38). See CRS.§ 13-17.5~103(i)
(“if the action on ils face is frivolous, groundless, or malicious ... The mofion To proceed as a
poor person shall be denied. ). |



(197]). § 13-20-602 opevales fo deptive Woo of the righls To courl access, due process, and

equal profection by impasing an unconlifufional monelary burden af the inifidl Stage of Iiigation
before Mr. Bednarski is even Yequived To file an Answer (CF, pp 151-S'), resulfing in @ dismissa]
shiiclly dve fo Woos indigen(e‘,, The sfafile creales an enhanced burden for a class of professional
negligence viclimg, of which the indigenf are a patliclarly vulnerable Subclass, condifioning
Their righ! o )iTigaTe based ypon Theit Fioancial abilily o oblain an experf. The widespread
implicafion is Thal all indigenf plainliffs with meriforious professional negligence claims againg
Colorado Jicensed professionals and who are unable to afford the cost of an experf are barred
from civil Yedress, their c¢laims dismisﬁed from The ouvlsel.

In addifion, § 13-20-602 violafes The righl To Courl access by reguiring plainfiffc To provide
evidence Supporfing fheir claims before They have an opporfnily To condvef discovery. 1t is @
special jaw prohibifed by State constilulion, and violaes the Separafion of powers befween the
legislalure and judiciary. As discussed below, ofher jurisdiclions have found similar stafutes
facially unconsTitilional  for The above reasons.

A.  Stae courls of lasl vesort are split in their holdings wifh respedt
1 the [‘onsTiTuTian&h‘Ty of slalvfes similar To & 13-20-602.

ﬁig Courf Should gran? cefliovari veview pursuanl fo Rule io(b) because the Colorado Courf
of Appeals has decided an imporfanf Federa) guesfion and & matler of fiest impression in Colorado
(Opinion, 7 2) in a way fhaf Conflicfs with already conflicfing decisions of variovs slafe courls
of lasT resorf. The tederal question here is whether & 13-20-602 violales the consTifvTiondl righfs
of indigen! professiond] negligence viclins o due process, egual profeclion, and access o courls in

barri‘ng their meriforiovs c¢laims agamff Colerado [icensed professionals, Stale Supreme courls that



have addressed The queion with respect fo similar stalufes are split in Their holdings . Compare,

£.4., Wall v. Marovk, 2013 0K 36, T 27, 302 P.3d 775(+"'indin5 fhe Oklhoma affidavit of merit
reguiremen]‘ an uncongfifutiona| “monelaty bartier To access The cour! syskem, ... appllyingl That
barrier only To a specific subclass of polenlia] forf viclims ... of professional negligence. The
veslf is a law Thaf is unconslifufiond bofh as a Special law, and as an undve financial

barrier  on access To the courts”), with Peck v. 2ipf, 407 P.3d 775, 782,783 (Nev. 2017)

(finding Nevadd's wedica| experf affidavil teguiremen] “rafionally felaled To a legifimde governmental
inferesT and does not violdle egual profecion or due process” ; “wlhile an affidail is vequied To
pursie medical malpraclice claims, the Jack of an affidav] does nof preclde indigenf plainfiffs
specficly from accessing The courfs 1 general. Thus, [the slaffe] does nof creale a classificalion

scheme that  violafes  e4ual proTecﬁon."). Compare also  Pulman v. Wenalchee Valley Med. (., PS,

26 P.3d 374, 376, 377 (Wash, 2009)( finding Washing fon's Cevlifiale of mer} reguiremenf
“uncongfifufional because if uynduly burdens The right of access fo couls and violdfes The separafion
of powers s “[r]e%uir{nj plainfiffs To submif evidence Supporfing Their claims prior To The discovery

process violales the plaintifts’ yight of access fo courls ’ ), with Mahoney V. Doerhoff Surgical

Sevvices, Inc., 807 S.w.2d 503, 510, 512-13 (Mo. 1991)(finding that Missouri’s health care expert

affidavi] requirement “neither denies free access of a cause nor delays thereafler the pursuif

of thal cause in the Courfs. It is an execise of legichlive avfhorily refionally jusfified by the
end sought”; the statle “does ngf unconsliluionally encroach vpon [thel inherent funclion of the
judiciary” and does not violale due process or equal prfection).

Further, Unifed Stales courls of appeals ave <plif in their hodings as To whether such Skle



cerfificale vequirements apply in federal courls. Compare, €4:, Chamberlain V. Giampapa, 210 F.34

154, 160 (34 Cir. 2000)(“We find no divec! conflict befiveen the New Jersey affidavit of merit

stalvfe and Federal Rules 8 and 9”), with Matfin v. Pierce Cly., 34 F. 4h 1125, 1129~30(9th Cir.

202)( “thete s a ‘3Tow5ng consensys’ amonq fedeya] Circoit courfs That such cerfificale requirements
do nof govem aclions in federal courl, because they conflict with and ate thus supplanled by The
Federa] Rules of Civil Procedure” ; cifing Cases from the yhgth gt g " Civeuite so holding ;
“rwihile courls idenfified conflict with various Federa| Rules, in each case they describe conflict
with Rule 8."). Althovgh The cases cited in Martin Consider The cerfiticale slalufes under the
_Evie docfrine and do nof examine their condfifufionalily, these findings bear striking recemblance
fo that of the l«/ccshing?‘on Supreme CourT in Pufman, 216 P.3d af 318-79(the cerlificate of meril
requirement unconsfifufionally violufes The Separafion of powevs between The legislaTore and
Jjudiciary becavse it “direcﬂy conflicls wiTh [wachinglon Civil Rule (‘tR™)Y 11, which stafes that
aflorneys do nef have To verify pleadmgs in medica] malpractice aclions, as well as (R 8,
which defails our Sysfem of nofice pleading.” ),

B.  &§ 13-20-402 infringes on Woo's fundamena) right fo courl access,

““[Tlhe vight of access fo Courfs for Yedtess of wrongs is an aspect of the Firsh

Amendmenf vight To pefifion The govemmenf.”/ Borough of Duryea V. Guarnieri, 564 u.S. 379, 387

(20i) (alferalion in original )(quoting Sure-Tan, Inc. v. Nal'l Labor Relafions Bd., 467 v.s. 883, 89-97

(198%)), If is also Joafed in the Due Process Clavse of the Fourfeenth AmendmenT (Nordgren v,
Milliken, 762 F.2d €51, 853 (10th Cir. 1985)) and is “one of The Fundamenlal rights profected

by The ConsTififion” (Ryland v. Shapiro, 708 F.24 967, 971 (5t Cir. 1983)).

The Courf of Appeals hoids thaf & 13-20-602 does nof violale Woo's right to cour]

It



access by Cifing People v. Spencer, i85 Colo. 377, 391-32, 524 P24 084, 1086-87(1974)(enjoining

@ pro se plainfiff who filed numerous unfounded Jawsuifc from proceeding pro se; holding that The

tight of free access To our courfe musl yield fo the righls of others and the efficent adminifiafion

of jushiee”) (ily of Broomfield v. Fatmers Reservoir & Irrigalion (o., 239 F.3d 1270, 1278 (Colo. 2010)

("Ltihe right of equd access Jo courfs does nof necessarily mean thef a lifigant has The

righf fo engage in cosf-free IiTigaTion") 5 and Firelock Inc. v. Dist. (1., 776 P.ad 100, 1096 ( (olo.
1989)(“LqTenerelly, @ burden on @ parly's righl of access o The courf? will be Upheld as long as
it is veasonable.”), (Opinion af M7 37-38) However, these cases afe inapplicdde To Woos constitufional
challenge as applied fo an indigent plainliff because none of fhem involves an indigen? parfy
qualified fo proceed in forma pavperis. Pro se plainfiffc such ag Spencer do nol qualify for
Such relief. See Supta af p 8 N4

Further, the Courf of Appeals opines that “[tihe cerlifiale of review reguivement is nof
unreasanable because Woo will inevifably be reguired fo provi.de experT Teslimony To esfablich the
standard of catel, ... withoul which] Weds case would fail.” (Opinion at 1w 39) Thic conclusion goes
well beyond & 13-20-602's purpose to cerlify thal the plainliff’s claims do nof lack  subsfantial
Jjustificalion (see & 13-20-602(2)@)), erfoneously projecting upon the saffe an addifional legislafive
infenf fo demonliale Thal the plainfiff will have the necesary funds and experfs To prove the claims
From The oulsel,” The disnisul of Wads clains despife his provision of documentary evidence clearly
demonsfialing Their merils is in slatk confradiclion fo the Cour! of Appeals’ conclusion That & 13-20-602
“does not create an insurmountable barrier fo a liTiganf whose case does nof lack  substaniial

jusT.'ﬂ(aT{on.” (Opinion af 7 39) Withosl the funds To Finance an exper] = here a Criminal

55_66’ infra, pp 13, 21 for Oklahoma, Avkansas, and Mississippi Cases invalidafing Similar cerlificate
Slatule provisions applicable _exprescly fo claims reguiving experf feslimony.
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atlorney = Woo's Claims are deemed frivolous no mafler how merilorious they are in acluality.

To CircumvenT this wrong, the Courf of Appeals opfs fo sTray from realily, specdaling That
Woo “could have found @ pro bono attomey” or experf. (1ds af mm 40-45)

John V. St Frands Hosp., Inc., 2017 Ok &1, %05 P.3d €81 Summarizes The evolulion of

Oklahoma's cerlificate counferpart from : (1) a reguiremerﬂ‘ for medical liability acfions, with no

indigency €xemgfion, in Zeier v. Zimmer, 2006 ok 98, M1 n.2(A), 152 P.3d %6i; T () a

reguivemenf  for plofessional negligence aclions, with indigency exemplion Condifional ypon a

£40 applicalion fee, in Wall Y. Marovk, 2013 0I5 36, T 1 n.I1(A)(D), ‘T 23, 302 P.3d 775 ; and

finally (3) a requiremen! for all negligence achions in which exper? feslimeny is reguited, with

indigency  exempTion and The $40 fee previovgly tuled an unconstildliona) monefary - burden (Wal,

2013 0K 36 «f W 23) removed in John, 2017 OK &1 af T3 nl(a),(p), T (9. John, 2017 0k gl
af MW 10-19, 33-3% . The Oklahoma Supteme CowT found all Three incarnalions of the slafule
unconstifulional . See Zeier, 2006 0k 98 at ) ( “the reguivemenf that a medicd malpractice
claiman] oblain « professional’s opinion thaf The cavse is meriforious at @ cosT of belween
$500.00 and $5,000.00 Credes an  unconstilufiona] moneluty barrier fo court access ”;éﬁndi»ﬂ
the stalife “an unconstilutionel specia] law ") ; Wall, 2013 ok 36 at m 27 (finding 'The affidavit of
merit Yeguivement an unconsTilfional “monefary barier To access the Courf system, ... [applying]
thaf barrier only fo a specific subclass of pofential Tort victims ... of professiona negligence.
The resulf is @ law Thaf i uncondfilifionel both as @ special law, and as an undve financial
barrier on access o the courfs”); and Tohn, 2017 Ok 81 af 34,5, 19 (finding The

affidavil of meril teguiremen] “an impermissile barrier on a plainfiff’s guaranfeed right

6 \oo indicafed To the Trial cowrT that he had been gudled Tens of thousands of dollavs for a
cerfificale of review. (CF, p 403, T 2])



to coutt access and an unconstitdfional Special Jaw” even affer the slatile was amended to
pravide exempfion for indigenf p)ainTist.7). See also Pulman, 216 P.3d of 377( “l?eguir{ng medical
malpradice plainfiffs To submit a cerlificle prior o discovery hinders their vigh! of access To courls,
.. Oblaining the evidenee necessary To oblain a cerlifide of metiT may ndf be possible prior To discovery”).
The Okluhoma holdings are patficularly inshucfive Since Oklahomds affidavit of merit stafules
bear close tesemblance fo & 13-20-602, and Oklahoma's consfiional provision for the right fo Courf
access is The same as ifs Coloredo Counferpart. Compare Colo. Consl. arl. I1,& 6, with Okl
Consl. arl. 11, & 6.
“(Dlifferences in access To the inshumenfs needed To vindicale Jegal righls, when based

upon the financiel sifudlion of The defendar, are repugnar o The Condlifilion.” Boddie, 401 U.S.

at 383 (Douglas, J. concurting in The resuf Y infemal quolafion omitfed). & 13-20-602 unconslitiionally
bars all indigent professional negligence victims from the indfruments needed fo vindicale Their
Claims against Colorado licensed professiondls, vilafing their tighfs To courf access for The same

reasons sef forth in Zeier, Wall, John, and Pufman.

C. & 13-20-602 violales Woos tighfs fo due process and equal profection.

No Stale shall make or enforce any jaw which shall abridge The privileges
or immunifies of citizens of the United Slales; noy shall any Stale deprive
any person of life, liberfy, or properly, withoif due process of law; nor
deny To any person within ifs jurisdicion The equel profechion of The laws.

U.S. Const. amend, XIV,§ |. [AT cost reguitement, valid on iTs face, may offend due process

because if operdes To foreclose @ parficer parly's opporfunily Jo be heard.” Boddie, 401 U.S.
af 380, “[Tlhe right fo a meaningful oPPorTuniTy Jo be heard within the limils of praclicality,
musT be profecled againsT denial by parlicdlar Jaws thal operale fo jeopardize it for parficlar

7 See OKla. Stal. Tit. 12§ 19.0(D)(Supp. 2013)( A plainfiff in @ Civil aclion for negligence may
claim an evempfion ... based on indigency *).
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individuals.” Id. at 379-80.

The Courl of Appeals holds Thal & 13-20-602 does nof violdle Wods dve process and equal
profection righls. (Opinion af T 28-33) Ifs andysis: (1) asserls Thal “Woo does nof allege Thal
his complainf seelss fo yindicale a fundamenlal right* (2d. ot T 29); (2) applies The Yalional basis Test
accordingly (1. of 7 30); and (3) finds & 13-20-602 tationally Yeldfed fo furthering a legifimale
slde inferest to eliminde Frivolovs claims (Id. af T 32-33)( cifing Stale v. Niek, 993 P2d 493, 503 (ob. 2000),

The first poirt is fachvally inaccorafe. Woo corifended on appeal thaf shiicl scrding Should apply
because his veplevin claim concerned a_ prolecled properly inferes] and & 13-20-602 infringed upon hig
fundaenlel vight To couf access. (Reply Brief, p 17) Although the CouT of Appedls Yeversed the
dismissal of his teplevin claim, Woo had furher argued thaf “[al legal Tight fo damage for an injury
is properly and one capmf be deprived of his properfy withodl dve process. "1.( ciling Game & Fich

Com. . Farmers Irvigafion (o., 162 Colo. 301, 310, 426 P.2d 562, 566(1967)). Weos properly Yight fo damages

was “effeduafed by preserving [his] Cavse of aclion for damages.” See Slafe v. Defoer, $24 P.2d 783,

792 (Colo. 1992)( ciling Rosane Y. Senger, 12 (olo. 363,370, 149 F.2d 371, 375 (1954)).

Mullane . Cenlral Hanover Bank & Trusf Co.,339 .S. 306, 313(1950) “held that @ cause

of aclion is & Species of properly profecled by The Fourfeenth Amendmenls Dve Pracess Clause. ”La%n

V. Zimmerman Brush Co., 55 U.S. 422, 428(1982). “The Courl Tradilionally has held thaf the Due Rocess

Clavses prafect civil [iTiganls who seek Yecourse in The courls, either as defendark hoping To profect

Their progerfy or as plainfiffs affempling fo. redress grievances.” Id. af 429. See also Id. at

t8-29, 428 pb(Marfinez Y. California, %44 U.S. 277, 281-82(1980) “noled hat [alrquably,” @
stafe Torf clain is a ‘Species of ‘properly’ profecied by the Due Process Clavse.’ “). Such v ghl is

Consliluionally profected in variovs Slafes. See, e.g., Hunler Conlr- Co. v. Superior CI. %7 Pad 8%, 89




(Ariz. ct. App. 1997)("I1 is undispuled Thel [ Ariz. Consl. art. Xvi1, & 61 creales a “fundamentul right”

To pursue a damage acfion for one’s injuries") ; Fatley V. Engelken, 740 P.2d josg, 1064 (Kan. 1947)

(" “The right of The plainliff involved. .. is the -

injury To person or properfy by dve coutce of law. This tight is Yecognized in The Kansas Bill of Righs
S 18, which provides that all persons, for ijuries Suffeted in person, fepulafion or progerly, shall have a
femedy by due course of law, and jusfice administered withoul delay’ Bl quoling_Ernest v. Fajor, 237
Kan. 125, i29-30, 697 P2d 870(1985) (emphasis in orfginal).jfim OPinior; at 7T35(‘\Ar7ic}e 11,
section 6 of the Colotado Consfilufion provides :“Courfs of juslice shall be open To every person, and @
Speedy temedy afforded for evety injury fo person, propery or characler; and Tight and jusTice
should be administered withodf sale, denial or delay.””).

The poirls emphasized in Farley and Logan encapsvldle Woo's Conlenlion on appeal as to why

shict senfiny applied To his dve process and egual prolecion challenge of § 3-20-602." [Llegisigtion
Canndl be used to deny the ConslifuTional Quaranlee of Courf access ~= @ fundamenlal righl. Therefore,
This Courf sTn‘chy scwlinizes aclions which deny Such opporfun}‘fy.” Zeiey, 2006 0k 98 «t w25,

Some courls have applied an infermediafe  Scrufing Test To Conslififional challenges  of

medical malprac'ﬁ'ce stalfes. See, €.q., Johnson v. SI. Vincen] Hospifal, Inc., 404 N.E.2d 585, 587

(Ind. 1980); Farley, 7%0 P.2d at [066.

When The legiclalive balancing process is unduly skewed by The STrucfural inabilily
of the burdened class to form active polifical coalifions, @ courf must be Sensifive
o ifs inglifutional role as a counfermajorifarian monifor of legislafive /egiTimacy.
The polilical powerlessness of fulure medical malpractice Viclins atquably jusTifies
their sfafus as @ Semi-Suspect class enTifled o judicial profection againsT

majorifarian svbjugalion of individual righls.

Farley, 740 Pad af 1064 guo‘h‘nj Learner, Restrictive Medical Malpracfice Compengafion Schemes: A




Conslifutiond “Quid Pro Quo” Analysis Jo Safequard Individual Liberlies, I8 Harv. T. on Legis. 143, igq(rqgn))_
Learner's  conclusion easily applies fo an argument as fo why the polificd poverlessness

of The class of indigenls jusTifies Treafing them as @ Semi-Suspect class tequiring judicidl profection

agpingT a polilically powerful coalition of Colovedo ficensed professionals and insurance carriers. (£,

Unifed Stales v. Carolene Producls Co., 304 U.S. 4 152-53 n.4 (1938)( “whether prejudice agains

discrele and insular minorifies may be a Special condilion, which fends Seviously to corlail The
operafion of those polificd processes ordfnari!y fo be telied upon to profect minorifies, and which
may call for a corespondingly more Seatching judicial fnzguiry")(cﬁaﬁom omifled).

& 13-20-602 does nof withsland shicf scvling, as if clearly does nof further o compelling
stale inferes] by the leasT reshiiclive means. A mere exemplion for The indigenT like thaf enacled

by the Oklahoma legislture in response To Zeier would be less vesTrichive. (See supra, p 14 n.7) See

also Huley Conlr. Co., 47 Pad of 898-99 (finding that Arizon’s Then-affidait of mevil vequirement
does nof Survive sfrict scring amalysis, violdling egual profection because it “does net burden
mevely the filing of feivolous lawsvils; it burdens the filing of all Jawseits againg contractors
and vegistered professionals, whafewer merit they may hare.”).

R 13-20-602 does nol withsland infermedidle Scrofiny; ‘ﬁe Classificdlions Singling ouf @ class of
licensed  professionels for preferenfial Treafment not- exfended fo other Tortfeasors = af the coct of barring
all meriforiovs professiona] negligence claims by a Subclass of indigent ForT viclims unable To affod the
cost of experT veview ~ do no substanTilly furfher @ legifimde legislafive objedive. The Slufile can hardly
even pass the rafional basis Test; the purporfed legifimafe sfafe inferest To cuf down on frivolous

lawsuits is buf @ manvfaclured inferest redundanf of measures already in place. See Id- af 899("T0lr

legal systein already equips lifigants with exfensive means To filler oul frivolovs and non-mefilorious



suits”; cifing Afizona Roles of (il Procedure 11(a), 12, 16(c)(5), 16(F), 26(#), 37, 56, Arizona Revised
Statie (ARS") & 12-341.01(0)(1992), and AR.S. 12-3¥91(1992)); Wall, 203 Ok 36 af T 8(“INJolice
pleading recognize[s) tha! distovery, prefrial conferences, and summary jodgmenls are mote effective

methods of ... disposing of frivolous or unfounded claims”Y; Boucher v. Sayeed, 459 A2 87, 93-%

(R.I. 1983)( “Ingefar as frivous claims are concerned, ... the Rules of Civil Procedure provide

appropricte avenves for all lifiganfs fo achieve this objecTive") ; Hudson . Falmer, 468 U.S. 517, 554

n.30 (1981 (STevens, J. concurring in par? and dissering in parT)( “Frivolous Cases should be Trealed as
exaclly fhaf, and nof as occasions for fundamenfal shitfs in legal docTrine. Our legal system has
developed pfocedures for speedily disposing of unfounded claims; if they are inadeguale fo profect
[deFendanTsj from vexafious lifigalion, Then There is somefhing wiong with Those procedures"),

On The confrary, the teal benefit conferted upon (olorado [icensed professionals under the

veil of limifing the burden of frivolous claims on the stule judicial Sysfem is that & 13-20-602

operdfes To cortail meviforious claims. For the indigen!, the sfafute fotecloses due process altogether.

“The cerfifiale of merit vequiremen! is designed fo preven] frivolous. .. lawsuik... . However, ... Cit] does,
in fact, prevedl metiforiovs . .. actions from being filed, and is therefore [ 1 unteasonable”. Hinchman v.
Gillefe, 618 S.E.2d 387, 404 (w. Va. 2005)(Davis, J. Concurring)(emphasis in original), It “weeds ouf
not only frivolous claims, buf effectively denies a temedy by dve course of Jaw To untold number
of mexiforious claims."__Ii af 405, See also Zeier, 2006 0k 98 af 21 ("[TIhe addifiondl
cerlifialion cosTs have produed a Subsfanlial and disproporfiondde reduction in the number of claime
filed by low=income plainfiffs. The affidavif of meril provisions... prevent meriforious medical malpractice
aclions from being filed... tesulling] in the dismisal of legifimalely injured plainfiffs’ claims based

Solely on procedural, rather than substanfive, grounds”) ; Batves v. Eighth Judicial Dist. Cour],
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T8 P24 483, 487 (Nev. 1987)(holding that a Stalite reguiring indigent plairfiffs 1o file a
cerfificate of an affomey affesting that the aclion is meriforious violales €gual prolection in bating
pefifioners’ legal malpraclice claims and is not tafionally velated to a legitimafe stade inferest; “the

statvle may L1 operafe To screen oul mexiforious aclions thal would ofherwise be filed by persons

who cannol afford . .. the required CerTfFica‘fe"); Lindsey v. Normel, %05 U.5. 56, 7%, 78, 79 (i972)

(holding tha an Oregon Stalufe Yeguiring @ fenan fo post @ dovble bond as a precondifion fo
appealing an eviclion order Violaled The equal profection clavse becavse if operaled nof only “to
screen ouf frivolovs appeals”, but also fo ‘barl1 nonfrivlovs appeals by those who are unable
To [afford fol post the bord ! 5 “[Hihe discrimingfion againsf the poor. . . is parficularly obvious. For them,

as a pracical maflet, appeal is foreclosed, no maffer how meriforious their case may be” ).

In_Ye Haell by and Through Hall, 688 A.2d 81, 88 (N.J. 1997) ("our Rules Governing Civil Practice should
be sufficienfly Flexible fo avoid the risk that even o« few men.Ton‘ous cases may be dismissed for
non-compliance with the Lafidavit of merit] Statife.”). Given The documenfary evidene fhal Woo
provided in Suppor? of his claims and the disfrict courls implied finding that his claims were nof “Frivolous,
groundless, or maliciovs” in granfing his mofion To proceed in forma pauperis (See supta, p & n.5), Woo's
is an example of a meriforious case dismissed strictly due fo his inabilily To afford experf review.
The Oklahoma Supreme Courf's holdings that its affidavif of metit tequirement is an unconsfiluliona)
Special law (see Zeiex, 2006 ok 48 af W 1; Wall, 2013 0K 36 af T 27; John, 2017 Ok 81 at 7 1) not
only apply precisely fo why & i3-20-602 is an unconsliTuliona) S pecial Iaw,g bul are effectively

ﬂndfngs of equal profection violafion. “In @ [okl. Cong. art. V, & 461 attuck, the only issve To

8@&@@ Colo. Const. art. V, & 25("The general ussembly shall not pass local or special laws in...
requiating The practice in courfs of judlice; ... limifafion of civil aclions”), with OKI. Const. axl. V, &6
(“The Legislafure Shall nof pass any local or Special law. ..[flegulaling the practice or jutisdiction of...
Judicial or inguiry before the courfs”).
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be tesolved is whether @ stafule_upon_a_Subject enumerated in that Section Targets for different freatnent

Jess Than an enfive Class of Similarly sifualed persons or ‘ﬁ'\inqs.” Zeier, 2006 ok 98 af 47 1] (inferma)

guolation omitied)(emphasis in original). Such is effeclively an equal profection analysis Specific o
Cetlain caleqoties. “A stalvle that so condifions one's fight to liTigafe [ based on payment of an
experf opinion] impermissibly denies equal profecion and closes the courf house doots to those
financially incapable” , Id. af 1 26. The affidavil of merif requirement Creales @ new Svbclass of,..
professional forf vichims and Torffeasors. ... LIIT places an ouf of the ordinary enhanced butden on
these Subgroups fo access the courfs...[and] tequires the viclims of professional misconduct fo pay
the Cost of expert veview.” Wall, 2013 0K 36 af 6. & 13-20-602 likewise Credes a class of
professiona] Tort viclims and Tofeasors, violaing equal profection by placing an enbanced burden
on The fommer's tight To courT access and requiring them fo pay the additional cosT of expert review -
an fnsUrmounTaMe.bvrden for the indigen}.

& 13-20-602 js nof rafionally refafed fo a legifimate sfale inferest and is therefore an
arbifvary classificalion. As discossed above, it cerfainly does nol withsland higher scrofiny. “[EJven
under [the rafional relafionship] fes, basic Tenels of fairness and eguah‘fy musT Nof and cannot be
abandoned . ” Farley, 740 P24 af 1069 (Lockelf, 3. concurring). ‘“Egual Justice reguires That all who are
injuted by andther’s negligen act have an egual Yight fo compensalion T¥pm the negligent Tottfeasor,
reqardless of any classificlion that the legislalure has affempled to i“mpose." Id. ‘TrJhe creation of
separate classes of Torl vicTims based on the classificalion of the fortfeasor is UnconsTifuh‘onal.”g .

D, & 13-20-607 vyiolales the separefion of powers.

The Cour? of Appeals does not address Woo's confenfion that & 13-20-602 violales the
separafion of powers. (Opening Brief, pp 27-28; Reply Brief, pp 19-20) See (.S. Consl. arf. 1v, § 4; Cobo.

Consf arf. T11. As indicaled above, Pulman holds thaf Washington's cerlificate of merit requitement
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Violdles the separation of powiers because i is a “procedural matler” that ditectly “Conflicts with
CR 11 ...L,] fequirlingd the aflorrey To SubmiT additiond] verificafion of the p)eadings”, and
“CR 8 and our sysfem of ndie pleading, which reguites only ‘@ shotf and plain stalement of
the claim’ ... in oder o file @ lawsvif. CR 8@.” Pulman, 216 P.3d af 379.

Undet nofice pleading, plainfiffs use the discorery process o uncover the evidence
necessaty fo putsue Their claims, ... The cerfificde of mexiT Yeguiremen! essenfially
requies plainfiffs o submif evidence supporfing fheir claims before they even
have an opporfunily To Conducf discovery and oblain such evidence. For That
reason, the cerfificale of merif requiremen! fundamenTally conflicls wifh The

civil rules tegading nofice pleading = one of the primary compenenfs of our
JusTice sysfem.

Id. (citafion omitted). See also Hufer (ontv. Co., Q47 P1d at 8% (A plainliff need not offer

proof ... before discovery. ... Rather, Rule 11 deliberafely leaves toom for @ lawyer pursving a theory
in goed faith To develop the theory Through discovery processes available affer filing suit “Yinternal

guotalion omifted) 5 Summerville v, Thrower, 253 SW.3d 415, 416, 418 (Ark. 2007)(holding That “the

mandalory Thirly-day Tequiremenf for the affidavit of reasonable cavse affer filing The complaint [fer
medical injury ‘wheve experf Tesfimony is reguived '3 divectly conflicls with Rule 3 of our Rules of
Civil Procedure  vegarding commencemen] of IingaTion") ; Winley v. Reid, 991 So. 2d 135, 138(Miss. 2008)(ho!dfn3
“that & complainf. .. may nol be dismissed .. Simply because The plaintiff failed Jo aliach @ cerlificafe of”
exper! consullafion yeguited for medical injuries “where exper! Tedtimony is ofherwise feguired "5 "We are
unable To ignore The Conshildiondl imperalive thal The Legislalure fefrain from promulgafing procedtal

Slafiles which Yequite dismissal of @ Complaif. .. filed in full compliance with The Misissippi Rules of

Civil Pracedure’/) ;"Hia’f’r v. S. Health Facilities, Inc., 626 N.E.24 71, 72-73(6hio f‘f%)(in\faﬁdaﬂlg @ slafite
teguiring that @ medical malpractice action be accompanied by an affidavil atfedfing That The plainfiff’s

alforney tequested medical vecords from each defendar — because it invlves @ procedvial mafter that

21.



eonflicts with Rule 11 of The Ohio Rules of Civil Procedure).

For the Same Yeasons arficulafed in Pulipan, § 13-20-601 violdles the Sepatafion of powers
becayse it is procedvral and conflids with Rules & and 11 of the Colorado Rules of Civil Procedure
(‘CRCP) regarding pleading Verificdfion and nofice pleading. As Summeryille opines, Tithere is little, if
any, praclicel difference ... befween @ manddlory legilafive requirement before commencing o cavse of aclion
.. and... affer filing a complaint Such as we have here. Bolb procedures add a legislafive encumbrance
To commencing @ causé of aclion thaf is nof found in Rule 3 of our civil Yules."&m.’_rgi_lk, 253
SW.3d af 421, The dismissdl of Woos claims before Mr. Bednarski even needed To answer the complaint

demonshafes thal, here, there was no difference whalsoever befween a cevlificale feguitemen] af The

Time of filing the Compluin as in Piman, 30 days affer filing as in Sumnetville, and 6o days
affer service as in Woo. The mafe impotfan] Concern in the fonTexT of separafion of powers is
that the cerlifiale reguitemenf Supersedes the nofice pleading standard of Rule 8, placing an
enhanced burden upon & class of professional negligence plainfiffs To submif evidence to an expert
before they have an opporfunify o conducl discovery and oblain Such evidence.

“Tl/_lere are Times in which The significance of the Separafion of powers doclvine... is
That the judicial branch of goveromen musT recognize the inferesls of fhe polifically powerless
and speak for those inlerests in order fo defend the concepl of jushice. " Hoem v. Stale, 56
P2d 780, 787 (Wyo. 1988)(Thomas, J. Concuiming). & 13-20-602 impuses an unteasonable and
insurmounfable monelary burden To indigenf plainfiffs’ right fo Courl access, violfing due process,
egual profection, and the Separafion of powers, The result is the foreclosure of juslice for an

enfite Subclass of professional negligence Viclims, Their meritorious claims dismissed from the

outsef for no other reason than their inabilily fo afford the cost of expert review.
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11.  The Courf of Appeals erred in holding or Tacilly approving that : (A) dismissal for

failvee_to file_a cerlificale_of review Shoud be with prejudice ; (B) expett feslimony is teguired

even for Conducf that Woo alleged was based on conspiracy, deceit, and malice; and (O the Rules

of Professiona] (onducl canndf establish any atforney standard of care.

A Dismissal for failvie fo file a cerificae of review should be without prejudice.

The Courf of Appeals does nof address Woo's conlenfion fhat dismissal for failure o file a
Cerlificate of feview should be withod! prejudice (Opening Bricf, pp 671,20 Reply Brief, pp 13-1%),
just as Mr. Bednarski  tequesied (CF, p 178,75 p 179) The (olorado federal district cour! holds that

dismissal for failure fo comply with Colorado's cerfificale Sfaffe “should be withou! preJ'odice.”

Coleman _v._Unifed Sfales, 803 F. App'x 209, 214 (10t Cir. 2020)(cifing Alpine Bank v. Hybbell, No.

05-CV-00026~EWN-PAC, 2007 US. Disf. LEXIS 5813, af ¥ 13-18 (D. Colo. Jan. 26, 2007)

(holding Tha! dismissal with prejudice for failore fo file cerlificale of review is improper unless
egregiovs  Circumslances like gross negligence or forgery exist)). Here, The districl cour? fook

it upon ifself fo dismiss @ll of Woos claims with prejudice on March 10, 2020, only seven days affer
Mr. Bednarski filed his mfion fo dismiss on March 3,2020 reguesfing dismissal withou! prejudice.
(CF, pp 182-8%, 177-79) This was a case of @ dishic Cour] foreclosing litigafion by a

prisoner without even allowing @ response fo a mafion to dismiss.” The Cant of Appeals should have

af least vemanded with instuclions fo modify the order To teflect dismissal withouf prejudice.

B. Exper! l’esT:mony should not be reqwred for the conduct of a licensed
orofessional based on conspivacy, deceif, and malice .

A cerlificafe of review “shoold be ulilized in civil actions for negligence hrought against

Ve responding parly shall have 21 days affer the filing of the molion o such lesser of
Sreafer time as the courf may allow in which To file @ responsive brief. ” C.R.CP 121, &§ I-15()().
Trial courf’s failvre fo comply with CR.CP. 120 % I-I5 before Yuling on mofion To dismiss is an

abuse of discrefion. Lanes v. Scotf, 688 Pad 251, 253 (Colo. App. 148%).
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those professionals who ate licensed by this stafe fo practice @ parficolar profession and regarding

whom exper? festimony would be necessaly fo establich a prima facie case.” & 13-20-60l,
C.RS. 209, The CourT of Appeals affirms the dismissal of Woos Willful Breach of Fiduciary Duly
and Professional Negligence claims againg! Mr. Bednarski, holding thaf they require exper?
TesTimony To eslablish The duly of care, thereby necessifufing a cetfificae of review. (Dpinion at

T 17-20) Citing Williams v. Boyle, 72 P.3d 392, 399-400 (Colo. App. 2003), it ndec thal even an

infenfiond| fraudvlesf misrepresenfalion Claim tequited an underlying showing of duly of cate. (Opinion
af 17 20)

Wod's Complainf alleges that “Mr. Bednarski... advised that Mr. wWods father send [a check
puyable o Wool To him so fhaf Mr. Woo could more guickly endorse it fo hig F’amily. However, Upon
veceipl, Mr. Bednarski withheld the check for af least five days To assist Mr. Baez in his efforfs To
fake the ?unds.”(c Fp4, m23; Reply Brief, p 10) “The [Respondenfs] ... cancelfed] Woos DNA exper’
fesTimany fo curfail cosls, just hours affer admitfing on the vecord fo their failed atfempl fo fake
funds from a check payable To Woo Thal was withheld by Bednarski fo cover expenses for which
[Mr. Bacz and Ms. Medina] wete confractually Yesponsivle. " (Opening Brief, p 17 (citing CF, pp 139-k2, T
21-29; pp 107-16); CF, p 4,7 2%) Further, Woo alleges that Mr. Bednarski fook maliciovs actions in
he c.n‘minai court Fo bat Woss acess To his [ife's work and fecords in hard drives ( Reply Brief, pp
12-13; Opening Brief, p 185 CF, p 10, T 69-75; pp 16-17, 7 H3~I1S; APP 145-46, T 42-44); and withheld
aclual knowledge of adverse maferial in lafe discovery in order fo manipuldle Woo o Waive Speedy
Trial, coring the prosecdion’s discovety Violdfion withouf objecion (Reply Brief, p 13 ; Opening Brief,
p 18, CF, pp 146=47, T 45-49; pp 127-3), i34} pp 5-6, T 27-38).

“When the ubject matter of a claim is within the common knowledge of ordinary persons,
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exper! festimony is nof reguited fo prove it. Accrdingly, no cerfificale of review...is teguired

for such a claim.” Baumqarten v. Coppage, 15 P.3d 304, 307 (Golo. App. 2000). To the extent

plainfiff’s claims concern allegations thaf defendarls breached sfatufory dulies or sfanderds that

are hased on defendank’ actual knowledge of adverse materia) facts fhey failed fo disclose, ho

cerlificae was Yeguived. Id, af 306-07, ég alsg Credit Serv. (o. v. Dauwe, 134 P.3d 444, 45
(Colo. App. 2005)(To the extent that plaintiff's malpractice claim was based on defendant's willful,
wanfon, and malicious achons, no cerfificale of review was reguired ).

Mr. Bednarski’s conduct jn advising thal Woos check be Sent fo his office for quicker
family endorsemenl, only fo conspite with Mr. Baez To fuke the funds, is a mafler of common
knowledge That equites no expert festimony. A layperson can recognize Such act as fravdulent
in halure, Causing SubsTanlial injury To Woo when he declined to relinguish the funds and Mr,
Baez tefdialed by immediafely Cancelling defense’s Schedoled DNA experf festimony mid-Trial. Mr,
Bednarski’s willful, wanfon, and malicious acfions in deptiving Weo of his digilal properfy and
Concealmen! of adverse informafion fo induce Woo fo waive his right To Speedy trial Iikewise do
not reguire exper? fesfimony. Malicious and deceitful acls are within the common Knonledge of laypersons.

The CourT of Appedls shouid have veversed the dismissal of Woos Willful Breach of Fiduciaty Duly
claim againsT Mr. Bednarski and held tha! the acls alleged therein did nof requite exper? testimony.

C The RPC can eslablish an atfovrney’s Standard of cate in Some instances.

The CourT of Appeals disagrees with Woos confenfion thaf the Colo. RPC can establich an
afforney’s clandad of cate in some inslances, indicaling: “the preamble fo the [Glo. Rec]  shales
thal o Tvliolation of a Rule should nol ifself give Yise o @ cause of acion against o lawyer

nor chould it creale any presumplion in Such & case that & legal doly has been breached.
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Colo. RPC Preamble m20." (Opinion af 7 17) However, “since the Rules do eslblish standards of

conduct by lawyers, in appropriate cases, @ lawyer’'s violalion of @ Rule may be evidence of

breach of The applicable standard of conduct.” Colo. RPC Preamble 7T 20, Variovs jurisdictions®

trealmenl of this Seemingly (onliadicfory paragraph is discussed in The Pavagraph 20 Patadox :

An Evalyafion of the Enforcemenf of Ethical Roles as Substanlive Law, & Sf. Mary's 3. Legal

Mal. & Ethics 25% (2018).
“[Allthough the [RPC) do nof create a fidudary duly, They may evidence standards of

care."” Moye White LLP, 320 P.3d at 379. “rhus, [a courf] may Jook to The rules To defermine

whether an afforney failed fo adhere to a patficular Sfandard of care, and thus, breached his

or her fidvciary duly fo « clienf.” 1d. See also Stanley y. Richwond (1995) 35 Cal. App. 4th 1070,

1086 (41 Cal. Rptr. 2d 768, 776] (“The Scope of an afforney’s fiduciary duly may be defermived as
a mafler of law based on The [RPC]" 5 Telxpert Tesfimony is nof reguired ... but is admissible
To eslablich the dily and breach elemenls of a cause of aclion for breach of fidvciary duly

where the affomey conducf is a mafler beyond Common Knowledge "Y; Allen V. Lefloff, Duncan,

Grimes & Dermer P.C., 453 S.E.2d 719, 721 (Ga. 1995)(hoiding Thal “pertinen Bar Rules are felevan

fo the Standard of Cave in a leqal malpractice action”); The Evidenliary Use of the Ethics

Lodes In Legal Malpractice : Evasing o Dovble Sfandard, 109 Harv. L. Rev. 1102, IN9( 1996) (" The

fact that [rvles of conducTl were designed Specifically for applicalion in the disciplinary context
does nat overcome the logic, Teasibilify, or functiond valve of exTending herr application ~=
at leasT in parf == to the malpractice context.”.

As such, even assuming Woo musT establish thaf Mr. Bednatski owed @ professional duty

of care not to: (1) conspire with Mr. Bacz to fake Woo's money from a check meant for his
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family ; (2) maliciously deprive Weo of properly; and (3) Conceal adverse informafion in order To
manipulae Woo to waive speedy frial; the Colo. RPC 8.4 provisions can esfublish Such standard.

Unlike complex STandards perlaining to Competence af Trial, Some Sfandards of care are
Yendered clear and palpable with RPC quidance. For example, the Respondenls enfered info @
nontefundable refainer agreement with Woo (CF, p 107, 1T la; p 108, T5), which was prohibifed under
Colo. RPC 1.5(8) (“InJontefundable Fees and nonvefundable tetainers ave prohibiled. Any agreement
that purporfs To festvic! a clienf’s righ fo ferminale the Yepresenfafion, or thal unteasonably
| tesfricls . client’s tight 1o obfain @ refund of unearned of unreasonable fees, is prohibited. ),
Woo alleges that this wrongfully precluded his right o Terminale Their teptesenfafion and oblain a
refund fo hire andher atfomey when, early in their tepresenlafion, Mr. Baez end Ms. Medina
deceittully Solicited atlomey fees that Woo alteady paid by Sending @ Confract To his father — an &4-
year-old man who Suffered from dementia. (CF, p 18, W 120-225 p 117; pp 142-43, T 30<36) This wag a
ftaudvlenl acl that destroyed all Trus. As such, the queshion is whether expert festimony i indispensable
To metely iletale the simple sfandard clearly sef forth in RPC 1.5(g). The conseguence of an
answer in the affiomdlive ic thal our legal system effeclively forecloses pro se indigent
plainTiffs from ever liligafing meritorious claims against afforneys.

The questions as fo whether & 13-20-602 is unconsfifvional as applied To indigent plaintiffs -
and whether the RPC can eclablish an afforney’s slandards of care in Some Civaumstances for those
unable To afford the cosT of an exper! — are importanf issves that affect the rights of all indigent
viclins of professional negligence at the hands of [icensed professionals in Colorade and elsewhere with
Similay legislalions. This Courf shovld grant cerfiorari veview Fo provide quidance To courls addressing
These issues throughouT the nafion and ensure indigent victims of professional negligence are profected

aqainsf deprivafion of their tights fo courT access, dve process, and egual prolection.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

ey

James  Woo
Fefitioner, pro se

Date: __ Qclober g , 2023
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