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. STATEMENT OF CLAIMS

15. The prinecipal question in this case is whether Robbery and
Second Degree Murder,- a greater and lesser include offense under
Pennsylvania Law, constitute the 'same offense" under the Double |
Jeopsrdy Clause. Pursuant to 18 Pa.C.S. § 2502 (b). Second Degree
Murder "must consist" of an underlying felony reauirement

[Méndate]} pursuant to.the Act of October 5, 1980, P.L.. 693, No.

142, "All Second Degree Murder Charges, indictments and .-

convictions" must contain the underlying felony requirement.
Pititioner having been convicted of Second Degree Murder and
sentenced to (20) years plus a consecutive life sentence for
Robbery imposed at a singlecriminal Trial violated the Fifth
Amendment double jeopardy guarantee against multiple punishments

for the same offense.

. QUESTION(S) FOR THE COURT
2). The Double Jeopardy Clause of the Fifth Amendment, applicable
to the States through the Foﬁrteenth,‘provides that no person

shall "be subject for the asame offense to be twice put in

‘jeopardy of life or limb". It hasjlong,been,understood that

separate statutory crimes need not be identicical-either in
constituent elements or in actual proof-in order to be. the 'same
within the meaning of the constitutional prohibition. 1 J. Bishop,
New Criminal Law § 1051 (8th ed 1892); Comhent,_twicevin Jeopardy, -
75 Yale LJ 262,-268-269 (1965). The principal question in this -
case is whether Robbery and Second Degree Murder, a greater and
lesser includedoffense under Pennsylvaﬁia law, Constitute the

"same offense' under the Double Jeopardy Clause ?

(1)
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[ ] All parties appear in the céption of the case on the cover page.-

[x]- All parties do not appear in the caption of the case on the cover page. A list of
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petition is as follows: .

Beradette Mason, Superintendent Mahanoy SCI , 301 Grey'Line Drive,
Frackville, PA-17931.

- Ronald Eisenberg, Esq., Office of Attorney- ‘Geheral of PannsylvanLa
1600 Arch Street, Su1te 306,.Philadelphia, PA 19103.

-Rvan H. Lysaght, Esq Dauphln County Office of District Attorney,
101 Maket Street, Harr1Qburg, PA 17101.

: RELATED' CASES

Blockburger v. Umited States, 284 U.S. 299 76 L. ed. 306, 52 S.
Ct. 180 (1932). Relates with Deuble Jeopardv, and the Lesser
Included Offense. :

“Bct of October 5, 1080 P L. 693 No. 142. Relates with the
Lesser Included Offensu Must consist of the underlying felony.

lenry Montgomery v. ‘Louisiana, Supreme' Coutt of the Unites States,
577 U.S. 190; 136 S. Ct. 718; "193 L. Ed. 2d 599 (2016). Relates
with For: blddlno criminal pun1thant for certain Primary Cpnduct,

Substantlve and’ RetroactIve Rules of Coénstitutional Law.
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IN THE

SUPREME COURT OF THE UNITED STATES
'PETIT!ON FOR WRIT OF CERTIORARI

Petitioner re-spectfully.prays that a writ of certiorari issue to review the judgment below.

"~ OPINIONS BELOW
{ ] For cases from federal coﬁrtS'

‘The -opinion of the Umted States court of appeals appears at Appende to

#he peiifion and is

[ ] reported at - - _; or,
[ ] has been designated for pubhcatlon but-is not yet reported or,
[x] is unpubhshed '

The oplmon of the United States district court appears at Appendix P to '
the pet1t10n and is

1] reported at ; or,
[ ] .has been designated for publication but is not yet reported; or,
" [x] is unpublished. ' ' '

[ ] For cases from state coilrts: |

The opinion of the. hlghest state court to review the mer1ts appears at
Appendix to the petition and is

[ ] reported. at ' | - ;or,
[ -] has been des1gnated for publication but is not yet reported; or,
[ 1 is unpublished. '

The opinion of the _ . . _ court
appears at Appendix to the petition and is '

[ 1 reported at : . or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. . o




JURISDICTION

[%: For cases from federal courts:

The date on whick the United Stax,es Court of Appeals decided my case
W&S May 30 20 3 )

" [ 1 No petition fer rehearing was timely filed in my case.

[x] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _July 27, 2023 _, and a copy of the
order denying reheamng appears at Appendlx - Cc . : o

[ ] An extension of tlme to file the petltlon for a writ of certlorarl was granted
to and including (date) on _ . (date) -
in Application No. __A____ : " '

- The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was.
A copy of that decision ‘appears at Appendjx '

[ ] A timely pet1t1on for rehearmg was thereafter denied on the following date:.
,and a copy of the order denymg rehearmg

appears at Appende

[ 1 An extension.of time to file the petition for a writ of cei"tior'ari was granted
to and including _ (date) on ___(date) in
‘Application No. A_

The Jurlsdlctlon of thls Court is invoked under 28 U. S C. §1257(a)



iiTUTIONAL AND STATUTCEY PROVISIONS INVOLVED

The Fifih Zmendment to the United Simres Constitution provides

in releva=: part; "Nor shall any pers—— e subject to the same
offense t= be twice put in jeopardy of Iife or limb; Nor shall be

deprived <f life or liberty without due process of law.

The Sixth Amendment to The United States Constitution provides

‘in all criminal prosecutions, the accused shall enjoy the right
to a speedy and.public'trial, by an impartial jury of the State
and district wherein the crime shall have been commited, which
district snall have been'previbusly as:eztaized by law, and to be
informed of thé nature and cause of the accusation against him;
to be confronted with witnesses against him; to have compulsory

- process of obtaining witnesses in his favor, and to have the '

assistance of counsel for his defense.

The Eighth Amendment to The United States Constitution
providés in relevant part; Nor shall cruel and unusual pantshment

be inflicted.

The Fourteenth Amendment to The United States Constitution'

provides in relevant part; No State shall make or enforce any
law whiéh shall abridge the privilegeS'or immunities of the
citizens df'the United States;'nbr shall any state deprive any
person of life, liberty or property without due process of law;
nor deny_tb any person within it's jurisdiction the equal

protection of the-law."



R AND STATUTORY PROVISIONS INVOLVED

{Continved)

18 Pa.C.S. § 2502 (%), Second Degree Murder must conszist of an
underlying felony requirement.

Act of October“S; 1980, P.L. 693, No. 142, all Seeond Digree
Murder' Charges, Indictments and Convictioen must contain the

underlying felony requirement.
ying



STATEMENT OF THE CASE

Petitioner®s right to the effective assistance of counsel is

nent of the criminal justice system. Counsel

a fundamental c==z
in criminal matiz=rs are necessities;'not'luxuries; 1. Their
presence is essential because they are the means through which

» other rights of the pereon on trial are secured. Without counsel,
the right to tfial itself would be of little aVailZ, which this

- court has repeatedly recognized 3. »

The Sixth Amendment purpoée of effective assistance of oounsel
~at trial equally includes effective assistance at sentencing,
which assures thzt the sentence imposed upon convicted persons
are within the confines of the law.

The Sikth Amendment right-to effective assistance of counsel
transcends tovthe Fifth Amendment purposes of offering to the
- petitioner the right to be protected against double jeopardy
in the context of multiple/cumulative punishments based upon
the same conduct or same underlylng elenents of the offense.

The facts underlying petitioner's Fifth Amendment claim are;
his conviction and sentence in @ single crlmlnal trial for both
Robbery and Murder of The Second Degree, pursuant:to the "Felony
Murder Rule" as established in Pennsylvania.

Petitioner 1s well aware that this court will only exerciSe
1t s discretionary powers surrounding a Sixth Amendment claim
of ineffective a551stance of counsel if counsel's deficient
performance contains more than a casual nexus to a deprivation

of a constitutional right.

. Gldeon V. Walnwrlght 372 U.S. 335, 344 9 L. Ed 2d. 799, 83 S.Ct. 792 93
ALR2d 733 (1963) v
2. Powell v. Alabama, 287 U.S. 45, 77 L.E4. 158, 53 S.Ct. 84 ALR 527 (1932)
3. United States v. Ash, 413 U.S. 300, 307-08, 37 L.Ed.2d.. 619, 93 S.Ct._
2568 (1973)



The function == the Fifth Amendment double jeopardy clause

is applicable in —===s ::allenglng multiple punlshment serves

to prevent the prossciion = from bringing more charges and the

sentencing court

a

: imposing harsher punishment than the branch

 of legislature or T=icony murder rule intends er'provides
Petitioner submits for this court's consideration whether

the charge of robbery is in law and fact; an underlying element

of second degree murder, which.prevents the court from imposing

multiple punishment for conduct only to the extent authorized

by law and similar to this court's determination as captured:

in’ Whalen v. United States 4. :
During petiticmer's trial the jury presented the court with a

question 5, which reads;

"If we agree on_the_chérges of robbery are we obligated to
bring in a second degree murder charge, Please clarify third

degree."

The court's’response;‘

If you egree on the charges of robbery, you have obviously
'thenymadetthe fact finding that the defendant was an
accomplice with,the'men_who went in and committed the robbery.

If he wés, he is gquilty of mufder;'if you so find.

"He is guilty of murder if he is guilty of robbery; He
cannot be guilty of the robbery and not gu1lty of the murder,
no questlon about it. '

However, and in that connection, the law provides as
follows: '

a criminal homicide constitutes mufder of the second degree

when the death of the Victim occurred while the defendant was

4. whalen v. United States, 445 U.S. 684, 63 L.Ed.2d. 715, 100 S.Ct. 1432
- (1980) ‘ . '
5. Pet. App. D, Two pages of transcripts.

6.



engaged as a prim—ipail or an accomplice in the perpetration
of a felony. The == ; o provides for a third degree murder,

while the law states that if a

and I must tell ?az that
Criminal'homieiée ooooTs during the perpetration of a robbery,
it is murder of it&z= second degree, youbdo have the right as a
jury to find a lesssr degree of murder, namely, murder in the
third degree which is kllllng with mallce but other than a
kllllng in the pe*petratlon of a felony. _
So-the law is that murder occurrlng in the Derpetratlon of
a felony is second degree:murder; all other murders are third
degree, but an would have the right, as a jnry;'in my opinion
. to findvif:you wished a51esser degree than second degree; to
wit, third degree, although the law is as I stated. Murder in -

the perpetration of a felony is second degree murder.

Petitioner.contends that his consecutive sentences violate
the‘purpeses of the Fifth Amendment double jeopardy clause\uhéerr
~ the decision of this court as captured in Missouri v. Hunter 6;
that the test announced in Blockburger v. United States 7 is that
petitioner's underlying'offense of robbery . ,and offense of murder
- are the "sameloffense"‘under the double jeopardy clause, and the
underljing'robbery‘is an underlying element of murder, which in
law and fact cannot be separated to the point of 1mp051t10n of
multlple/cumulatlve punishments. v .

The court in Whalen, turning on a determination of Conress'
[Legislature's in. this case], intent does not require the ' same
Vresult automatically to be reached in a state where legislature;
enacts criminal sanctions which authorlze cumulatlve sentences
for defendants convicted on charges of felony murder and the '

. underlying predicate felony. Pennsylvania's Felony Murder Rule

~indicates that multiple punishments cannot be imposed for two

6. Mlssourl V. Hunter, 459 U.s. .359, 74 L.Ed.2d. 535, 103 S. Ct. 673 (1983)
7. Blockburger V. Unlted States, 284 U.S. 299, 76 L. Ed 306, 52 s.ct. 180

(1932)



offenses arising out of thes s=== criminal transaction unless each

offense 'requires'procf’:fi::ti'wtich the other does not". Here,
the case with respect tc fslony murder committed in the course of
robbery clearly dictatss that felony murder cannotvbe had without

proving all the element= =Ff the offense of robbery.

The Missouri court &=3id that the Blockburger test is a rule of
statutory conStruction, and because it serves as a means of
discerning congressional (Legislative) purpose the rule should
not be COntrelling where, for example, theie'is a clear
indication Oflcontrary legislative intent 8. The Double Jeopardy
.Clause forbids either multiple prosecutions or multiple
punishment for the same offense 7. Here, petitioner was convicted
of both felony murder and underiying predicate Offense of robbery
-and was sentenced for both ctimes. "Had" petitioner been tried
for these two crimes in separate trials, he‘could have plainly
been. subjected to multiple prosecutions for the‘same offense in
violation of double jeopardy, but snch is not at issues in this
case. ‘ ' ’

Petitioner's case is a matter of first impression and is in

both law and. fact "dlstlngulshab1e from Whalen and Missouri,

because petiticner's sentence of 10-20 years for predicate
offense of robbery had reached the point of termination before
commencement of the life-sentence imposed consecutlvely 10

- On ‘record in this case is the fact that petitioner's 10-20
year sentence for predlcate robbery offense,.whlch prov1ded
parole release on minimum date of November 11, 1986 and granted
maximum release on November 11, 1996 (point of termination).
Hence, the consecutive term of_imprisonment fer life, served to

violate the purposes of Fifth Amendment protection from double

8. Missouri v. Hunter (citing Alrbel.”naz v. vUnited.States,_tiSO U.S. at 340,
67 L.Ed.2d. 275, 101 S.Ct. 1137 (1981)

9. Ex parte Lange, 18 Wall 163, 169, 173-175, 21 L.Ed. 872 (1874)

10. Pet. App;, D, Pg. 3



jeopardy. Felony murder =oc or=iczte offense of robbery
constitute the same offemse ==%=r the test of both Bloc¢kburger
and Pennsylvania's Felony Hnrder Rule. To punish petitioner

for felony murder, the st=mte was not required to prove a single

fact other than the predic-s== ocifense of robbery. Thus, the

punishment for felony mur==r is based upon the underlying element
of robbery as proof bf act, state of mind, or result different
from thét required to establish felony murder. Herice, petitioner
was punished twice for the elements of felony murder; once he
was convicted and sentenced for robbery, and again sentenced
separately (consecutively) for felony murder, - he received two
punishments for the same offense. Neither thé Felony Murder
Rule or The United States Teastitution @ermits‘a staterto punish
. as two crimes conduct that constitutes only one offense within
the meaning of the double jeopardy clause 11, |

'Edr the purpose of a Sixth Amendment claim of ineffective
assistance of counsel, petitioher must demonstrate a showing

of the requirements as captured in Strickland v. Waéhington‘12;

which requires a showing that counsel's repreSentationv
fell below an objective standard.of reasonableness and the
defendant suffered prejudice, in that there is a reasonable
probabilityvthat but for counsel's errors, the result of the

proceeding would have been different.

Here, under the watchful eyes of defense counéel, the state
obtained two convictions and two sentences where, double jeopardy
and felony murder rule permits only a single conviction and
>sentence to encompass severity. Defense counsel's failure to
_challengevor object to the separation of the underlying element
or predicate offense of robbery constitﬁtes a standard of actual
performance that falls below objective reasonableness, that

permitted the creation of multiple crimes and multiple punishment

11. Missouri, 450 U.S. at 370
12. Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d. 674

(1984)
9.



that, but for counsel's errz= wonid have resulted in a single

punishment which would not hzve invalidatedthe states interest
‘that could not be achieved ‘o=t as easily without bringing the.
multipe charges against the m=titiomer. Prejudice is blatantly
shown where his<10-20 years s=ntence terminated and he remains

unlawfully incarcerated in violationvof his’right-against the

protections of double jeopardy, for a period of appox. 28-years
past point of termination, fimality and what the United States

Constitution prohibits.

Petitioner has been denied due process and equel protection
of law for purposes of the Fifth and Fourteenth Amendment and
the underlying facts establishing such a claim are;

(1) there exists no statutory authorization for the sentinces

imposed.

In accordance with the decision captured in Hill v. United
States ex rel Wamper, prejudice is shown where the court's
‘instructions are lécking formal safeguards to protect'agaiﬁst
mistake, and most certainly against the type of oppression as
previously set forth under dcuble jeopardy, which in itself
gives rise to a claim for purposes of Eighth Amendment cruel
aridunusual punishment by-unlawful:incarceration-past point of

termation.

Petitiojner contends that the intermediate appellate courts
should have conducted an evidentiary hearing upon a demonstration

of prejudice to the verdict for purposes of Fifth and Fourteenth

Amendment due process and equal protection of law.

Prejudice is defined as; Damage or detriment to ome's legal-

13

rights or claims *7.

i}. Black's Law Dictionary, Deluxe Eighth Ed. (2008), Pg. No. 1218



i,
J

or=indice to the vertict by

andlthroﬁgh both defects in thzs Tezi finding process and the

Petitioner has demonstract

imposition of multiple punishmes® for the same offense wherein,
neither the state-appellate com=— system, nor the intermediate
federal courts are entitled tc = presumtion of correctness in
dismissing petitionef's federai questions of 1aﬁglé,_as capured
by the Unites States Court of Appeals for the Ninth Circuit;
"bresumption of correctness overcome by clear and
convincing wvidence of. defects*in fact firnding -process".

The on record evidence as applied to the facts of this case,
.should have resulted 'in a evidentiary heéring for purpoées of
Fifth and Fourteenth Amendmen: <ie pfocess and equal protection
of law and purpose of First Amendment right to petition the
government for redress of grievances in ‘accordance with Miller
v. FentonIlS; ,.

Any principle that can be given meaning only through it's
application to the facts of the case is generally regarded as
a legal question and will not be accorded a presumption of -
correctness. Furthermore, [2]n issue does mot loss it's
factual character merely because it's resolution is

dispositive of the ultimate constitutional question.

" The ultimate question here, in accordance with Peyton V;
Rowe 16 is; '"Can petitioner serving consecutive sentences attack
the conviction and sentence yet to be served" ? v

Although the presumption of correctness does apply to state
court findings c£f fact made in the course of resolving plaima of
ineffective assistance of counsel, the holdings of the Stricklénd
court in regards to ineffective assistance of counsel claims -on
issues of counsel's performance and defendant's prejudice are
mixed questions of law and fact; and are not entitled to the

. 17
presumption of correctness .

14. Taylor v. Maddox, 366 F,3d. 992, 1008 (9th Cir. 2004)
15. Miller v. Penton, 474U.S. 104, 114 (1985) -
16. Peyton v. Rowe, 391 U.S. 54, 67 (1968)

17. Strickland v. Washington, 466 U.S. 668, 698 (1984)

11.



On record is the fact that petitizmar has not failed to
ws in state-court g

develop the factual basis of his

proceedings, but the record CLe‘-“’£;spia78 & lack of sbequate

'renedy of any form in all of the Iz=er appellate courts, and

especially where, the lower appe;;eie courts were not barred
from conducting an evidentiary hearing pursuant to the standard
séd¢i forth by the United States Court of Appeals for the First
Circuit as captured in Pike v. Guarino ;

Petitioner entitled to ev1den11ary hearlng because

presented extensive evidence in state'court.

in

In short, petitioner's claims r=i eIEerl ous questions:
regarding prejudice to the verdic;, this is especially sb.Where,
his conviction and. sentence were obtained throug a judicial
process that did not follow the law.

There exists no statutory authorization for the sentence
imposed. If the constitution ‘establishes a rule and requires that
the rule have Retroactive application, then a state court's
refusal to give the rule Retroactive effect is reviegable by the
U.S. Supreme Court. States may not disregard a contrlling,

. constitutional command in thier own courts. (Kennedy, J., joined
by Roberts, Ch. J., and Ginsburg, Breyer, Sotomayor, and Kagan,
JJ.) < 193 L. Ed.2d 601>

Related with Petitioner's case as seen in Montgomery V.
Louisiana 19 "forbidding crlmlnal punishment of eerLaln Dllmary
conduct that is Substantive, an Retroactlve Rules of

Constitutional Law.

18. Pike v. Guarino, 492 F.3d 61, 69 (1st. Cir. 2007)

19. Montgomery v. Louisuana, supreme Court of the United States,
577 U.S. 190; 136 S. Ct. 718; 193 L. Ed. 2d 599 (2016).

| . ' _ . N

12.



The constitution requires subst to have Retroactive

effect regardless of when a conviction bzcame -Tinal. (Kennedy,J.,
joined by Roberts, Ch. J., and Ginsomrg, Ezever? Sotomayor, and‘
-Kagan, JJ.) ' i ' '

Substanti&e Rules set forth categcrical constitutiomal guartees
that place certain criminal Jaws: and punishments altogether beyond
a states's power to imvose. It folloss that when a state enforces
a proscription or penalty barred by the .constitution, the
resulting conv1ctlon.or_sentence is, by definition unlawfqlf
(Kennedy, J., joined by Réberts, Ch. J., and Ginsburg, Breyer,
Sotomayer, and Kagan, JJ.) : '

Protecion agalnst dlSDLOpOfthnaLe punlshmenL is the conLral
Substantlve guarntee of the Eight Amendment and goes fa beyond
the manner of determining a defendant's sentence. (Kennedy, J.,
"joined by Roberts, Ch. J., and Ginsburg, Breyer, Sotomaybr, and
Kagan, JJ.) o _ ' ' ' _ .
| Pursuant to 18 Pa.C.S. § 2502 (b). Second Degree Murder '"Must
'Consisﬁ" of an undeflying felony'requiremeht [Mandate], Purauant
to the act of October 5, 1980, P.L. 693, No. 142, " All Second
Degree Murder Charges, Indictments and Convictions! Must contain

the underlying felony requirements.

13,



REASONS FOR GRANTING THE PETITION

Should this court choose to deny tk= ¥=—=t of Cer tiorari and

continue to petmit the Commonwealth of Z=rmsylvania to fail

to render an adjudication .upon petitlo:er, Reginald,c. Scott's
federal questions of law,cMr. Scott will most likely die in
prison for a life—sentence impoeed‘in'violationVOf the Fifth
Amendment protection against double jeopardy, and a sentence
not,authorized by law; _

Should this court choose'not'to exercise it's discretionary
powers‘over‘this matter, petitioner'Sc:tt zs forced to serve
an erroneous'sentence will continUe-to suffer a prolonged and
unlawful term of imprisonment that the Constitution.renders~ |
both cruel and unusual under purposes of the Eighth Amendment .

The~Unitedetates set forth a Constitdtion that provides
certain rights that remain inviolate under due process and equal
protection of law with a legal system tasked to uphold the .
interests of justice, cannot mandate or jﬁstify petitioner
Scott's continued imprisonment under the circumstahces set forth.

- If this court fails to grant the writ, under the c1rcumstances
“'presented the interests of justice have not been served and
demonstrates to the -public at large that; any conviction can
and will be deemed lawful so long as the lower appellate courts'
‘can refuse to adjudlcate the merits of the federal law claims
or can choose not to because of a procedural bar, which in all
essence permits justice to be turned into an 1ntr1cate game
of catch me if you can. _

Petitioner submits that, the writ will be in aid of this
.court's appellate jurisdiction wherein, the histoiy of this
case does not show a total‘lack of diligence, but demonstrates
that petitioner Scott has no other avallable remedy or rellef
of any form in any other court. )

This court should grant the writ for theApnrposes of public-
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importance to show the public at large th=r: n=ither the United

anstitution, nor the law will be m=3s z mockery of,

=T -—,: == C
'==d t— assure that other individuals liks petiticoner Scott who
=5 2= serving unlawful sentences may hav= “w=stice, in addition,

+hese individuals who may be facing pros=cution to serve
z5 a reminder to the courts, that the laws must be followed.

If this court érants‘the.writ and exercises it's discretionary
powers;'it both re-enforces confidence in the public of faith
that justice will be served and no matter what, the accused
is still entitled to the benefit of the effective assistance

of counsel.

'CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submltted

Mméé

Daté 0@’//3/5/2 8 - ,M_
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