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SUPREME COURT OF THE UWlTED STATES

.B&irhey Aciri&h Dunlap ~ Peirhon&r

VS

DfrviGi . Miiche.ll - Respondin'!'

PAJ PBTiriON FoR WRIT OF CERTIORARI TO 

THE UMITEP states Court OF APPEALS FOR TH£ FouRTti CIRCUIT.
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Baruey adriaw Dunlap. 

ft 0 8

125S Prison C&tnp Ro<\<J 

WhlUvilU , A/ C 26*412.
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QUEST I ONS I

I. Slnct the U.S, District Court has Subsequently Confirmed tha{) the Notice 

of Appeal /h o^utsHon u>as} /ft fact) tlrnely ftted. Should the Court 

of A ppeals fourth Circuit's DISPOSITION on the notice of Appeal 

issue, be Vacated f

2. Should a pro se appellant ha notified by district Court

appellant's motion y brief) or petition ^as Jeen tectassf fled to a 

hot ice of appeal T

thatj fAe.

3. Whether the Court of Appeals Should notify a pro se appellant that, 

their mot! Oh j brief, or petition must address the court's &X patted 

Subject matter of a reclassified document prior to fit inj A 

PIsposi f/oN f

4, Does Cof/ateral estoppel classify as an Impedl ment that prevents 

In He Context of f 22H*t (d)(l)(B) ltil ,nS >

5. When Collateral CStoppal via procedural default doctrlne Is enforced, 

during direct appeal In a criminaJ Case, Should // preclude a

IItlcpatlnj an Ineffective assistancepro Se} Indigent appellant

f rp
of Counsel claim on appellate Counsel <

rom
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.J'urlscliC'tiQn&l hfatemtht

DUNLAP K MITCHELL Date filed! II-Z-Z0I5

Date Terminated* (2 -to ~20lSAssigned to', Chief Judge Martin Raidinger 

Case ih other Courts. C&lduiell County Superior Court Jury Demandl ft Oht

Nature of Suite o30 Hu Lea, s Corpus 

C Crenera/J

Jurisdiction t federal Question 

Jin re Burney Adrian Dunlap

OB Crs SI3JS} odcrs SI3S3 

Hth Circuit, !&-obSZI 

Llth Circuit, 21 ~ 07ZU 

HU Circuit, 22-181 

Hth Circuit,21-0^1 

Uih Circuit, 21 ~ 0738b 

Hih Circuit, 22~0b700 

Cause » 281 215H Petition for Writ of Habeas Corpus (.state) 

Petitioner

(r)
ir)

(T)

lr)

represented by Barney Adrian Dunlap

# 0 8 6H 5°i H

Barney Adrian Dunlap

ColumbuS Correctional institution 

inmate Mail/ Parcels

V,

Respondent

David Mifche.ll

Superintendent} Lanesboro Correctional 

institution

/2 55 Prison Camp Road 

WhiteviHe , A/C 2BH72 

PRO SE
i

STATE PROCEED/A/CS

Hunt Z j 2008 tuiO &rutid Jury Indictments $ lt-11, Single Count— first degree Murder. 

Septi 2 , 2oil, Jury found Dunlap guilt, tu>o Counts — first degree murder.

Sept*^, ZOlt, timely Notices of Appeal filed,

July 20, Zo\2 , defendant's brief filed /n At.C. Court of Appeals j/o, COA12-CS7J
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No hegulred perfected brief 

Feb, 5( 2o 13} MX, Co A. Filed an unpublished opinion alo, CoA/2-t>57 1* direct appeal.

Feb. 7} zoldj Pro Se pic Hon for Appropriate Relief fifed Superior Court j Panted'___

hug. ily 2 old/ Writ of Certiorari filed In h/CCOA to review. Superior Coord orderDenied 

Feb. 3.20ISt Pro Se uJrff of Ceri.j via Arf, Ir Extraordina

filed,USAS

ldrits} pule 2J review of tJCCoA 

direct Appeal; filed In Al.C, Supreme Court',to review Ale, Cohtl-LSJ ' Denied [mc, 7 3 PisJ

ry

AH claims pretended In 28 U.S.C, ZZCt petition were presented fo State Courts,

HoV, 2} 2o!5} Pe.Mion f22Sd filed In (ldD/Jc)(Dec. to^ots Sua fponie cose CLosEp),.

Pec,21,2 CISJ motion do alter or amend Judgment filed in (b/DA/c)(Denied 3-22-20/6),

April 28t2o/h} Motion for Evidentiary /fearing on ineffective Assistance of Counsel dalm\Denied, 

aW, /0)20l6) Petition for Rehearing en banc, deemed (°ut ~of~ time * Denied), .

March 3&} 202-1 idrit of Cert, in U,$, Supreme Court,(out -of-f,'/r,ej (Apr!I /f]2o2l( denied)),

Aug, 12, 2021j fed. R. Civ, P, rule. fo(b)U) In (a/DA/c)(Reclassified to dotic.e of Appeal),

Sepd, /-?j 20Zlj^US/iR f granted ) in forma pauperis Case do, £21- 72/cjdoc, Zs)>

Sept, I *t) 202 lj Informal brief orderf filed in US Aft decided t{/ack of jurisdiction),

May /0) 2o2l} Petition for Rehearing tn banc ({Denied May /o12022),

Aug, li} 2oZ2f Writ of Ceri.f Correctedt resubmitted docketed J Denied review,

April 2H)2023) U5APH dismissed appealt fuck of Jurisdiction tn[22-6%?]•

April IS f 2023f OS Aft Affirmed U SDC's Disposition in[22‘73tb], . ......

June. 28) 2o23} US DC denied motion to alter or amend Judgment‘j Denied

Petitioner Jnvolks fAis Court'S ru/e 72. V ft>at a Mows Jurisdiction fa 

revteuj two Judgments that are c/ojrety re/ated questions, T6e dates of iAe 

USAPH Judgments d Seek to Aave rexieu>ed are Apr,'/ £^2^23 Ease do, 

[22-6^67] and April 2S) 202j Case, do,[22- 73t6],
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CASES AND AUTHORITIES INVOLVED

SifUkLnd v. Washington} HU U.S, 668,615, 80 L , Ed. zd 67H (mn) 

United Shies y, Cmm'c HU u.S, 6H8, 658-51, SO L, Ed, Z4 (51 (H8H) 

Murray 1/ Carrier, HI 7 U,S% H78 [(] (l18()

(raKouio.y \z, Siephensoh ) 5/0 F. Supp, (1181)

Si tie V. price I 3HH hl.C, S83,510}H76 S.E, 2d 3/7 3Z( (tlU)

Evliis i/. Lutey} H6H UiS, 3 87^ai Summary83H^ Hoo (1185)

Uto.ls V. Casey, SIS U,s, 3H3} 35H(/116)

Bounds V, Smlih] H30 as. 811, 821-28 (H7l)

Sight V. tom, of Reniutky t (13 S, hi, 2d U7^ ai Opinion of Couri (l1$l)

Coffman U. BomOjf, 220 F, Supp,3H3 (l1 6j)

m
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0
© CrollotQAit V\ Siephenson, SiO F, Supp, 8H0, At /VJ (1181)

(aJi C, Couri af Appeals and (7. t, Supreme Couri),H3 Per Crhver'S AppoinimenF Authorize Hon 

Slack V. Me Danish *2.1 U, 5, Hl3,ai Summary (2ooo) 

Miller-El is, Cockrell, 531 U, 5, 3zi,338 (2003)0

Authorities involved

0 28 U.S.C. f 22 Hi (c)(s)J Jh cusiody tn violation of the 0,5-. Constrtuiton 

Z8 U,sx, / IHH8, Process of per removal, ht^hi to More io remand the Case, 

AJC&S / 15 A-/H HH (d), 7~Ae appeal must he perfected,

28 U,S,C. f IH55 (b)(z)} Crood Cause shewn u/arranis relief From removal

28 U.S.C, $ IHH6 (c)(3)} u/hen removal should rtoi U permitted

29 U,5,C, f /HHl(c)l Case tmprovidentJy removed unthoui 5,M, ZTur!sdlc.t!en,

28 U, Si C, $ 22HH (d)(l)(B) tolling Starts dale unoonstitut/ona!5'Me ad!an removed,

0
©
G3
0
0
C3
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$TATEM£tiT OF THf

This Cast presents ont' (tnport&rii and Specific Question,'.Ulhetj appe//att 

Counsel defaults direct Appeal And the Court (s) enforce procedural default' 

doctrine.. D& ifthe -federal Court (s) have Jurisdiction to adjudicate &• 

timely filed ineffective Assistance of u ppellate Counsel claim 

after the Courts actions ?

fi/ed



I
Xj Bpirh&y Dunlap am c\ pj~o SE j indigent Al-C. prisonert 

in V/o/ahon of fhe Uni-fed States Cansfifulion,

-Z" Seeli fo Address fu>o procedural issues that JT thought u>ere resolved, 

That the (outer Courts filed burr mg issuance of a Certificate of Appealahli/ty, 

The U,s, Court of Appeals Fourth Circuit^ USAPH) -filed u. Disposlfi’on*]*)'here ' 

the U.S, D, strict Courf ^ US DC t clerk reclassified c\ hoof ion for Writ of Mandamus

Who is in Custody

To Reinstate Pi reef Appeal^ fo do fice of Appeal, doc.M3., And did .nofnaftfey 

ME of fhe change„ TAere 

In ^Subject, matter, The USA PH sen t 

[22~073<lhJ, On paye

ujas ho anstder f,'/ed by (JSPC) ornofice of_ Change 

an in format briefJng order evith Case do, 

oht} -T noted fhat}[l am filing on the premise fAaf there 

are no plain procedural bars presenf) because they all 

explained leave of Court and ref urn fo state. .Courts /s necessary, [tJhe appeal

resoh/eQ], Thenu/ere
GB

uJUi DISPOSED ^ because fbe informal brief d/d r>o~f address fAe notice op 

Appeal *af doc, 12,

There usas no nofice U S APH cxpec fed fh& br/ef fo address fhe /Jo flee of

-Appeal issue, previously addressed from doc, 2 7 through 3i, Where fAe Courf 

held) lack of jurisdiction, Because of -fhe alleged untimely fJled /Joflce 

Appeal, When doc, /2 shoos f-be alofice of Appeal ouasj in facf} fimelp filed..

The USAPf Disposed fhe Cast Apr// ZS} 2023, T redeved no flee on May 12)2o23,

of

That tS / 7 days. leaving only V days fo respond and X.had fo u/orH /o A our

shiffs ftoo of fj,ose days, Without Sufficieni time fo f//e for rehearing. 

ora lime estfenfian, A motion fo alter or amend Judgmenf toas f/'/ed ih IMAPf, 

dho sent rf fo U5DC coho Subsequently Confirmed fhe /Joflce of Appeal /n question 

u/as) in fact t timely filedt See doc, ff, /tcuJever Us DC Ao/ds by their ru//ng, 

Because of USAPH ruling and (2) the alleged untimely Z2SH petition Jn (20/f),

on
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Oh Ociobe.tr y j 2.016 the USAPH Dismissal revealedf [fje-t!lloner Seeks -fa appeal 

the district Court's dental of his 225t petition (2012) and moilon to a.Her or

Amend. the Judgment],
Case, utas In

This heu>/<j dIs covered evidence alerted me that) th/s 

federal Cour4{s) during d/recl Appeal without my know ledge,

The reason why is} Appointed Counsel James R. Clover did not perfect the

94*

m m
appeal, /hereby Causing procedural default, Be.

UjJj
proceduret [f]he Appeal must be perfected, TAe default -triggered Collateral 

estoppel.

The hi. C, Court of Appeals evidently enforced procedural default doctrine.m , 7
to protect reasonable state appe.fiate procedural rule, Rather than Ordering-A

(3
belated direct Appeal to obtain A merits adjudication of a conceded 

Constitutional error. Thereupon t the state demonstrated harm/ess error by us/no
is7

■felony murder} See TTP 60s ~6o8} citing State V, Price. Such action rnfers the 

State'S opinion is based on default rather than a merits adJadlcat/orr,

Jn the ensuing 2012 in ler/ocutory action(s) this Case to as improvident ly
> /k7removed fa federal Courtis) ioithout Subject matter Jurisdiction* tdhere US DC, , zu

exceeded / fs jurisdiction Ay overriding (J, S, Supreme Court precedentf Ay

removing a Criminal direct appeal via the Collateral matter of defau/f,___

And Upheld the state Court's position of) federal Courtis') lack Jurisdiction,

Such action deprived my right to effective assistance of Counsel on 4ppe!lale_~

reVietJ, That Is guaranteed Ay the 6 th and IftA am endm ents of the Cl? S,527
Constitution, furthermorey allowing Conversion to a civ// action enabled the Shots 

to demonstrate removal Itself is permjssab/e, k/hlch circumvents it) U-S, Supreme 

Court precedent hiz) my right to Counsel'and (s) a, merits adJudication.And—the
t (3 , (W

€.Stoppel deprives f^y federal fst amendment right to redress the Court(s),

cause pursuant f° State appellate
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ffl &

Both Hentucky and Tenn&SSte Supreme Courts hold that} when CoanS&Z 

defaults direct Appeal In A criminal cast. The State mustgrant cither a

trial^ or release the prisoner, This remedy also compiles 

u>iih EIritis Court, Uhertas to enforce procedural default doctrine does ftot, 

the State Court of Appeals Should have immedlately removed Cloi/er from 

this Case when he defaulted direct appeal. To prevent further injury to me andtm
to the Courtis) appeal process itsdf And placed Sanctions on him, Because he 

did not have Authority f0 fife fhe ZZ5d petition or mot/on on my behalf in
. Gi7

federal Courtis) according to h/s appointment authorization.

The record does not Show Clover filed Ineffective assistance on himself,

belated direct appealf or new

precluded from litigating the claim against him^ due to his Actions, 

At doc, H2. the USAPt noted) [m]

Court's orders denying his 2ZSH pe.il tion and

And. T am

oreover Dunlap previously Appealed the district 

may r/ot do So agaijnj,

Petitioner Contends that none of the claims were adjudicated on the meritsj

though all claims were presented to the Courts, Due to the ost°p/>efr Thereto via
GU

Slack ia McDanlgl) STA/JDARP Of RE(//Eu/ the 2o/S 1 S2sH petition does rot 

qualify AS A second or Successive petition, See J/ach at Summary 

-- The US DC Sua Sponte Disposed this Case via Clerk's (Judgment in 20/51 Sae 

doc. li/ £ Siatlhg Untimely filing, The opinion/disposition faiis to account for 

the ZZ (d)(1)(d) exception, That allows a ta ter starting date, And S/nce the 

federal courtCs) Commenced //tlgation in 2o/2t A 2o/S filing Could not he /ate.

That fact obstructs fny Capacity to Show Cause for the default and prejudice 

from, default of the appeal* Thereby making the estoppel Itself premature,

Since default was prior to a merits ad Judt ’cation/ // is sti/f pending. 

Moreover the Court(s) actlon(s) thus-far infer they hold to, Jack of Jurisdiction/
H



H

ZlHH (d)(1)(a) statutory exception*.Neither court Addressed the 2o/2 issue or 

IdhUe. estoppel-- to my hnoujhdge remains Active,

August l2j 202}j doc, 2o, -I challenged the estoppel in A Fed, R, C,v,P*^rule 

60(h)(6) motionj and thought estoppel was vacated. &ut recently discovered the 

motioh Of of reckss! tied to Notice of Appeal, £ tons not notified of the change, 

And recieved Ah m formal briefing order from USAPH with Notice of Appeal attached 

to the front paye, Jt was assigned to the 20/b motion to Alter or.amend Judgment. 

Rather than Zo)2 Acfian(s) as intended, due to USAPt response a! doc, N,

Pursuant to this Court's precedent in Murrgy Vt Carrier <■

[fjf the procedural default is the result of ineffective assistance of

,-O.n

• /

Counsel the sixth amendment itself requires that responsibility for

-----the—default—be^lmputed^ to—tfe. stat&j ad.£si],

Pursuant., to the Evltts Court

La] state
0 * *

may certainly enforce vital procedural rale by imposing Sanctions 

against the attorney, rather than Against, the client, ata* 832,[a] State 

may not extinguish this right because Another right of fAe appei/ant~~

the right to effective Assistance of Counsel--has been violatedt At Hoca

With this Shewn, the estoppel Activated before Should file An S.A.C, claim. And 

the State should have been estopped from removing the Case, because According to Murray 

And Evltts Courts the S.A.C, claim overrides the default and untimely issues,

for &/over's dereliction of duty,That wasMoreover the Courtis) are punishing 

Specifically for bidden by: the Eyitts Court,

Thereto the State'S imposed estoppel has Also deprived my access to the 

Courts, £n vio/atioh of my rights fo redress And due process of /aw,

‘Are guaranteed by the U* S, Constitutional Amendments ore And fourteen,

me

That



s
evidentiary hearing because the reCorel Shows both 

Cause, for the. de-Pauli" and presumed prejudice <*s A result.

Both /ou/£r federal Courts have cited Rule ft (a) Pules &overnlng Section 225H 

casesJ to de.hu a certificate of Appealability, £vi dent due to procedural default, 

The Critical question however / S j do federal Courts have .Jurisdiction to 

review the ineffective ass/stance of course! Claim7,

The S/AdPARP of REVIEW for Issuance of a Certificate of Appealability is y 

[A] petitioner must show that reasonable Jurist could debate whether the 

petition Should have been resolved in a different manner or that !SSues 

presented were adequate to deserve encourgement to proceed furthery
fjEl

See Miller -£ L i/V Cockrell and 5 lack \s, Me Pan/a /, ...............

This petition demonstrates hath Standards Set out In Miller-EL And Slack Courts. 

And this holding Is Supported by established U,S, Supreme Court precedent and 

two State Supreme Courts as the appropriate Constitutional remedy'

The Courts Should hold An

Therefore this Court Should grant certiorari review to resolve the Conf/lct 

from other Circuits And remand fo 

Contrary rulings that are In Con

evidentiary hearing to resolve the 

f/!ct with this court's Hiding precedent, 

COM Ci ns I f)A/

r A

- IT pray this Court vacates the US A PH DISPOSITION In cuse rJo, PC-OTjHb,

And remands for further proceedings, Because there / S no reason to disturb___

established . binding^ precedent.

A/OTJCE/ Appeal of related issues is present/y in 1/5APH case do, 23-b 700.

# <DuurtHgpSgnatu Date e October 2023re t


