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QUESTIONS

. Since the U.s, District Court has subsequently Con¥irmed that, the Notice

of Appeal in question was, in fact, timely Fled, Should the Court.
of Appeals Fourth Circait's DISPOSITION on the notice of appeal

issue be Vacated ¢

Should o pro se appellant be not/Fled by elistrict court that, F#he
appellant's motion | brief | or petition has been reclassitied #o a

notice of appea/?

Whether the Court of Appeals Should rotify a pro se appellant thaf,

thelr moh’cn/ brief,or petitlon must address the court's expected
Subdect matter of a reclass/Fled document prior to #Fling a

DispPosiTrion ,?

Does collateral estoppel c/ass/fy As an impedSment that prevents

F:’/I'nﬁ) /,h the Context of fZZ‘/‘f (0/)(/)[3) ,?

When collateral estoppel vi'a procedural default cloctrine /s enforced
during direct appeal /n o criminal Case, Should +# preclucde a
pro se, /'nc//jenf appellant From /;'f/:qa//'nj an rneffeetive oss/sfance

of counsel cla/m on appellate counsel ?



_ Jurisdiet/onal Statement

DUNLAP vi MITCHELL Dote filed: "H-2-2015
Assigned to. Chief dudge Martin Reidinger Date Terminatede 12-/0-2015
Case in Other Courts. Caldwell County Superior Courtl Tury Demane. None

08Crs 51335 08cr551353 Noature of Suite 530 Habeas Lorpus
Hih circust, lb-06521  (T) [(Generaf)

L+h C;}’Cur'*) 21-07216 (T) J'ur:'sd/cf/on: /—'eclera/ Quesflloh

Yth Lircwrt, 27 <181 In re Barney Adrian Dantap
Yty Cireurt,22-04967  (T)

Wik Circuit) 22-07396  (T)

Hth Gl'rcut"l‘, 2306700

Couse s 28! 2254 Petition for wiit of Habeas Corpus (state)

Petitioner
Bamey Adrion Duniap represented bxf 3owne5/ Aclrian Ounlap
| # 0864594

V. Calumbus Correctional In.sﬁfu-h'oh
Respondent Zrmate Mall/ Parcels

David Mitehell - {255 Prison Camp Road
Super/n%end'ehf, Lanesboro Correct/onal Whiteville , N € 28472
Institution PRO SE

STATE PROCEEDINGS

June 2 ) 2008) fwo Groand Jury Tredletments 5/‘-{-/7, Sf'nj/e Count-- Flest degree murder,
Sep+, 2) 20//, Jury Found Dun /ap gu//f) Ffwo Counts -~ Frst degree murder.
Sept, 4, z0il, timely Notices of Appeal Filed,

July 20,2012, defencant's brief Filed /n M.C. lourt of Appeals [uo, CONZ-éf’?]



£ ,
. No i»etiu:'rea/ perfected brief was Filed. .

Feb, 5,2013, N.L, COA Filed an unpublished opinfon Mo, COAI2-657 /n direct. appeal,
Feb.'7 , 2014, Pro Se Motion for Appropriate Reliet #iled Saperior Court | Penied-. _.
Aug. 19, 2004, Writ of tertlorar’ F/led in NECOA o review Superior Court order; Penied
Feb, 3, 2015, Pro se Writ of Cert,via Arf, ¥r Extraordinary writs, rule 21 review of Acco

direct appeal, filed in ML Supreme Court$s review Ne, CoAI2-657 ! Denjed [;/o, 74 P/ﬁj _

Ail_¢lalms presented ‘n 28 U.S.C, 2254 pet/tion were presented o State Courts,

Nev. 2, 2015, Petition § 2254 Filed /n (wonc)(Dee, 10,2015 Sua Sponte case cLosep),.
Dee.22,20/5, motion to alter or amend ,,'ua/j ment Flled /n (w one)(Denied 3 -22-20/6),
April 28 , 2016, Motica for £ w'dem‘/ary //eqr,'nj on /neFfective assistance of Counsel claim) Denied,
Nov, /o,]olél Petitlon for t?e/rear'/nj en bane decmed (out =oF~ #me N Vensed ). - —
Mareh 30,2021, Wrlt of Cert, /n U,S, Supreme Comt fout ~of~bime; (Rpr/| 14,2021; Den/'ed)),
Aug, 12, 2021, Fed. R. Clvi 2, rule 60(8)(6) in (wonc) (ReclassiFied to dotice oF Appea/), -
fep'/‘. /'.-3) 202’;(//5/*9.“/ fl’ﬂm*EcI}- sn forma )oaaper/f case A/o,[2/-72/é doe, 23).,
Sept, /4,202, /nformal brief order, Fi'led in USAPY deciclec] :(/mk of ulcr/s,:l/’c-//on),
qu 10,2022, Petitlon For keéear/ni en banc :(Den/'ea/ May 10, 2022).
Auj, / ’7', Zo2, writ of Cert , Coi’fé’d'/edl resabm/tted chochetesd ) Den/ecd review,
Aprll 24,2023, USAPY dism/5sed appeal ) lack of Sur/sdiction /’/7&2:5%7]. N
April 25,2023, USAPY A#firmed UsoC's Dispositlon in(22-739), . ..
June 28, 2023, UsDC denfed maﬁ"m to alter or amend JSudgment) Denied

Pet'tioner /nvolks #4/s court's rule (2.4 Haf allows jurisdict/on #o
review +wo u'ua_’ymenv‘s Fhet arve c/o;e//o relatec/ fue.f//bﬂf. The oates oF the .
UsAPY u'uc/jmem‘s 7 seeh to fave reviewed are April 24 2023 Case Mo, -

[22-69¢7] cind Apr/ 25, 2023 case Ao, [[22- 7396,
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CASEsS AND AUTHORITIES ITNVOLVED

Stlskland v Washington, 466 U.5, 668,695, 80 L, Ed. 24 674 (198Y4)

United States V. Cronic, 466 .5, 648, 658-519, 80 L. €4, 24 ¢57 (1984) -

A’Mrm? v. Carrier, 477 U.5, 478 at [é] (1986)

Galloway v, 5‘/e'p/,ensoh,‘5/0 F. Supp. 840, ot [4] (1481)
Stafe V. Price, 344 N.C. 583,590,476 5.£, 2d 317 32/ (1996)

CVH‘/‘S Vi Luceg 469 U,S, 387 at 5ummaru 83‘1 400 (/735)

Lewis v. Casey, 5/8 U, 343,354(/9%,

Bounds v, Smith, 430 U.s, 817, 821-28 (1417)

Stahl v, Com. of /{enfucln;/ 613 5. W, 2d 617, at opinien of court (/‘33/)

Coffman v, Baqu}ZZD £, S'upp',. 343 (/563)

Gallowsy V. Stephenson, 510 F. Supp, 840, at [5] (1481)

Per Glaver's Appsintment Authorization { M€, Court oF Appeals and ML, Supreme Cour'f),

Slack v, Me Danial, 529 U, s, 473, at Summary (2000)
Miller-El _y. Cockrell, 537 0,5, 322,338 (2003)

AUTHORITIES INVOLVED

28 use. % 22 ‘{/(c)(.?) /n casfody sn Viojation of the U.S, CDn.fhfuhon

28 U.5.C, 3 /148, Process affer removal) Fight o move fo remand the Case,
Ne6s § /I5A- /‘1‘/‘/(&/)1 The appeal must be perfected,

28 Uys.c. § 1455 (b) (2), Good Cause shown warrants relieF from #emoval
28 U,s.e, § 1446 ()(3), When removal shoulel not be permithed

28 u,s.¢,§ /947 (e), Case smproviclently removed without S, M. Surisdiction,

29 U,s ¢, 5§22 4y (6/)(/)(3) f‘u///ng starts date wunconstritutional State activn Femeoveck



. Vi
STATEMENT OF FHE case

This Case presents ong ' important and Specific question, i When appellate
counsel defaults direct appeal and the court(s) enforce proceclural default
doctrine. Dé:'?’ﬁ;f'/we Federal Court(s) have Jurisdiction to adjudicate o
timely filed r1aeffective assistance of appellate Counse| claim £ile

after tThe tourts actions ¢

»



N
I), BﬂzrneY Dunlap am a pro se, l'ndl'ien'f A/.Cz.ﬁn'so/;er, Who 15 14 Cu.ﬂ‘af/%.
in violation of the United States Constitution,

I Seely to address 4wo procedural /ssues that I Fhought were resolved,
That the [ower Courts £lled barring /ssuance o¥ a Certificate of Appealab ility,

_The U,s, Court of A ppéa/s Fourth Cireart; USAPY, #,led o O/spos/#on«Where'
the U.S. D/strict Court , Usoc , € lerk reclassified & motion For Welt of Mandamus
To Re/nstate Direct A;:pec./, to Notice of Appeal,cloc. 43, ,A.na/,_c/,i_o/,ﬂaﬁ_/_zojj{%
me of +the CAanje, 7here was. ho.answer ¥iled by USDC, or notice of change..
in_Subject matter. The USAPY sent an soformal briefing order w/th ease Mo,
[22-073G6(. On page one, I noved that, [T am Filing on the premjse that there
are no plaln proceclural bars present, because #hey all were reso/VegZ Then
explained [eave of Court and return to state courts Js Hecessary. [7_‘753 appeal
wAs DISPOSED, because the intormal érieF Ao not acdress the notiece of .
appeal I155ue] at coc, 12,

- There was ho hotice USAPH eXpected the br/eF 4o address the alotice of
Appea | /ssue pre viously aderessed from cloc, 27 Fhirough 36, Lihere The Court.
he/d' lack of surisdiction, Because of +he allegedd anf/‘me/y Filledd Alotlce oF _
Appeal, blhen doc, 12 shows Fhe Motice oF Appeafwas, in Fact, Fimely Flledl,

The USAPY Dispesed the case Apr// 25,2023, I recieved notice on May /2, 2023,
That /5 17 ‘/“VS; lea v,'nj only 4 a/a}/s %o respond ancd I. had Fo work /0 hour
ShIFFS on fwo oFf +Fhose Ja}/_{, U/ Thout SuffFiclent Fime Fo File For rehearing.
or a Fme extention. A motion +to alter or amendl .J'aa&meﬂf was Frlecf /nlUSAPY,
Who sent it fo USDC who subseguently confirmed the pofice of Appeal /n question
was, In fact, /:’me/y 7",'/34/) see doc, 55, However USDC holds by thelr teling,

Because of USAPH ru/,'nj and (2) #4e a//ejea/ um’/me/}; 2254 pe//;‘/on ’h [20/3‘),
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On October 4, 20i6 the USAPH. Dismissa| revealed, [fet/#ioner seeks to appeal
ﬂ,e district court's denial of his 2254 petition (2012) and motion o alter or
amend . the ubdjmerﬁ.. This newly discovered evidence alerted ime that, #his
case was in federal courts) a’Ur;‘nj direct appeal without my /"’0“’/94{7& -

The reason why /5, Appo/nted Counsel James R. Glover did not perfect the
appga/,.. Zﬁereé,bg Causing. procedural detault, Because pursuant o state appellate
procedure, [{]he appeal must be perfected, The detaul? 7Frigsered collateral
esfoppe/,

The A.C, Court of Appm/; evidently entorced procedural default a/ow‘r/ﬂe;
fo protect reasonable state appeflate procedural —rule, Rather #han, Ordering. o
belated direct appeal to obtain & merits adud)/ ea 7‘,'0[%7 of o concecled

constitational error, Thereupon, the state demonstrated harmless error by us/hj

f'e/ony murder, see TTP 605 ’608 C///nj State v, Price, Such action rnfers *he

state’s opinion /s basecl on detault rather than a mer/ts adiudicaton,

Zn the ensu,"ni 2012 /» fer/ocufary a.c,l,'an(:) ?his case was r’m;row'a/em//;e .
Femoved to Federal cour#(s) without Subsect matter Jurisdfe 7‘/0‘//7, where USDC
exceeded 1'ts ourisdiction by overriding U5, Supreme Coutt precedent, by
kemaw'ng.a_,c;-/m/na/v clirect appeal via the collateral matter of cefault._ . .
Anel upheld the state court's position of, federal Courdt(s) fack Sur/scliction,

Such action deprived my h}/,f to effective ass/istance of counsel on appellate.

review, That /s guaranteed by the Cth and /47 amena/men'/: of the ¢ 3,

Constitution, Furthermore, a//ow/'ﬂj convers/on fo a clvif au‘/::; enablec the Stafe
to demonstrate removal itselF /s perm/ssable, Which clrcumvents (1) U.S, Supremé
Court prececent, (2) my right fo (:oun.fe/'; anel (3) o mersts. aclSucication. And-F4e.

2
estoppel ceprives my federal [st amendment tight fo redress the court(s),
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Both Hentucky and Tenne:s Supreme Courts hold that, when counsel/
defaults direct appeal in a criminal case, The State musfj/%n?‘ e/ther a-v
belated divect appeal, or new trial) or release the prisoner, This remedy also complies
with Evitts court, Whereas *o enforce Fracedum/ clefault doctrine cloes pot

The state Court of appeals Shouled have /mmea/,’afe/y removed Elover from
This. case when he defoulted clirect appeal. To prevent Further fasury To.me and
to the tourt(s) appeal process 1#5elf. And placed Sanctions on him, Because he
did not have auther'ty +o File the 2254 petiFlon or moftion on my behatt ;n
federal Court(s) according to h/s appointment auther/zation.

The record cloes net Show Glover #iled /nefdect/ve assistance on himsel?,
Anel. I am precluded From //'f/fyaf)’qj the ¢la/m aia,’,,;;‘ bhim, elug +o his actions,
At doc.42. the USAPH neoted, [Mlorecver Danlap previously appealed the district

court's orders denylng his 2254 pet/tion and may mot oo so agailn],

Petitioner contends that none of #he clayms were adlucl/cated on the mers?s y

though all elaims were presented #o the Coarts, Due +o the estoppe/, Thereby via

Slack v. Me Dam'a./} STAMDARD OF REVIEW the 20/5, 2254 pet/'tion coes not

quality as a seeopd or successive pet/tlon, see slack at Swummary

—...The USDC. sua Spon-/é. Disposed th/s case via Clerk's Judgment i/n 2015, see
doe. H, 5 stating untimely Filing, The opjnionfclispos/tion fails #o accoant rFor
the 2244 (AN)(B) exception, That attows a later starding date, And 5ince #he
teclera | . court(s) commenced //7‘/5.4 Fon /n 2012, a 2005 £/ling could not be late, .

That fact obstracts my Capaclty Yo show Cause for the cetault and presudice

From cetault of the appeal. Thereby mahking the estoppel /fselF ,oremm‘ure;,',
.ﬂf,'nce default was prior to a merits adjudication, /'t /s st panding,

o Moreover the Court(s) action(s) thus-var inFer they hold 1o ,-lack of v.u’un.’.fc//cf/an;l,
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{wf:‘)
Neither court acldressed the 2012 [ssue or 2244 (4)(1)(8) sfafufary exception.

While estoppel-- to my hnowledse -~ remains active,

On Aujusf‘ /21 2021, dec, 20, Z c/,allenjed the estoppel in & Fed R ¢iv. Py rule
6o(b)(8) moticn,; and *Aoug/;'f estoppel was vacated, But recently ciscovered the
motion got reclassi¥ied to Notbice of Appeal, I was not notified of +he CIm;;je,
And recieved an jnformal briefing order From USAPY with Notice of Appea/,raﬁacheal
to the front page, It was assigned to the 20/6 motion 4o alter or.amend judsment,
Kaﬂ»er Than 2012 ackion(s) as jatended, due to USAPH response at doc, /6,

Puvsuent to this Court's prececen? in MurrayVa Carrier ..,
T

[T the procedural default is the result of /neFfective assistance of

counsel the siXth amendment (tselF requires that responsibility #for

the_defautt_be_imputed- to_the_state, at 5],
l’up;;uan'l'.( to the Evitts court oo
[:A] state may certalnly enforce vital procedural rule by /'Mpos/'nj Sanctions
against the attarney, rather than aja/nsf. Fhe c/,.'em‘)m‘“ 332.[4] State
ray not eX'/,'n]u i’sh this right because ancther right. of fhe appettant-= ___
the vight To effective assistance of counse/-- has been Viclited m‘.‘)’ajoo
Witk '7‘/’75 Shown, the estoppel activated before I._could ;‘:'le an Z,A,C, elarm, And
the State Shoule have been estopped #rom removing the ase, éecause.accorcl{nj to Muriay
;and Evitts Courts the Z.A.C, claim overricles the default and antimely +ssues,
Moreover the court(s) o:re punishing me for Glover's derefiction of duty, 7hat wns
Specifically forbidden by the Evi'tts court
Thereto fhe state’s imposed estoppel has also deprived my access o #he
Courts, In Violat/on of me +ights fo recress and cue process oF law, 7hat

jare guaranteec] by the U5, Constitutional Amendments ohe and Fourteen,



5
. The courts Should hsld an ew’c/en/'/ﬁry /lear/nj because the recore Shows bo.fﬁ
Couse For the default and presumed presudice as a resalt.
Both focwer federa| Courts have clted Rule I (a) Rules Governing Seetion 2254
cases, 1o deny a cert'Ficate of appealabifity, Evidently due o procecural Setault,
The critical question hewever /s ) e Federa| courts have Sariscliction Fo
review 7he inesftective ass/stance of counsel ¢laim ?
The STANDARD OF REVIEW vor /ssuance of a Certiflcate of Appea/ab///fg/.,./'s ) —-
[A] petitioner must Shew that reasonable Jur/st could debate whether the .
petition Should have been resolved in a clifferent manner or that /'ssues
- presentel were adequate 7o deserve encourgement. #o procecd Further,

~See Miller -£L v, Cochreil and Slack . McDanial,

This petiflon demonstrates both Standards set out /n Miller-EL and Slack courts,
And this holding is supported by established U,s Supreme Court precedent amel .
two State Supreme Courts as the appropriate const/tutional remedy,

Theretore This Court should grant certiorar review to resolve the contlict .
From other Circults amel remand for a evidentiary hearing fo resolve the
Contrary ralings that are /n conflict with th/s court's 6/214:/,'”j prececlent,

CONELUSION, . e
L pray This Court vacates the USAPH DIsPosITION 74 case ato, 22-07396, . .
Anrd . remands for further proceedings, Because #here /s no. reason fo. listarb.. .. . .

established - .15/'/,.74//'/7_9,. prececlent,

NOTICE ] Appeal o relatedd rssues 15 presently sn USAPY case o 23-6700, .

.Sfﬁna-/'ure: ﬁww% 4&&%&?_ Dofe s Qctpber 2023




